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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



SNARB & TBIEST OO. v. FRIEDMAN. 
(Circuit Court of Appeals, Tblrd Circuit February 15, 1909.) 

No. 49. 

1. COUBTS (§ 347») — ^Fkdkbai, Ooubts— Peooedueh!— Ambndmknts to Conïorm 

To Pboofs. ^ 

It was withln the discrétion of a fédéral court to permit the amendment 
of a déclaration at the close of the évidence In a case by alleging a dif- 
férent act of négligence on the part of défendant to conform to the évi- 
dence. 

[M. Note.— For other cases, see Courts, Cent Dig. § 921; Dec. Dig.. 
i 347.*] 

2. Courts (§ 347*) — Fedeeal Coubts—Pbocedubk— Motion to Steikb Plkad- 

ING. 

The action of a fédéral court In strlking out a plea of the statute of lim- 
itations before trial held vrithln its discrétion under the New Jersey prac- 
tlce, where ail the facts appeared from the pleading. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 921; Dec. Dig. 
8 347.*] 

8. Limitation or Actions (| 72*) — Infancy o? Plaintiff— Action fob Nég- 
ligence— New JBBSEY Statute. 

2 Gen. St. N. J. 1895, p. 1975, $ 4, provides that if any person entitled 
to an action for a Personal injury, the brlnging of which is limited by 
the preceding section to two years, "shall be at the time of any such cause 
of action accruing withln the âge of 21 years, • ♦ * then such per- 
son * • » shall be at liberty to bring said action so as he * * * 
institute or take the same withln such time as is before limited after 
his * • • coming to * * * full âge." Held, that such provision 
authorized the brlnging of an action for an injury to a minor child at 
any time between the accrual of the cause of action and the expiration of 
two years after its majority, and that the brlnging of an action during 
mlnority, which was dismissed, dld not start the statute to running, so 
as to bar another action in two years thereafter. 

[Ed. Note. — For other cases, see limitation of Actions, Cent. Dig. § 
398; Dec. Dig. § 72.*] 
4. Courts (§ 365*)— Fédéral Courts— State Laws as Rules of Décision— 
Authobity of State Décisions. 

Under Rev. St. § 721 (U. S. Comp. St 1901, p. 581), which makes the 
laws of the several States rules of décision in trials at common law, so 

*For other cases see same toplc & S numbss In Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
169 F.— 1 
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far as the construction of the state Constitution and statutes Is concerned, 
the décisions of the hlghest court of the state are controlUng but upon 
the question as to what Is the common law of the state, unless such déci- 
sions hâve so elearly estayilshtfda settlèd rule in the promises as to make 
It a part of the pecullar and local law of that state, the fédéral courts 
exercise an Independent judgment, thelr jurlsdlctlon being co-ordlnate 
wlth, and not s)ibordInate to, the state court 

[Ed. Note. — E*dr other casés, see Courts, Cent Dlg. § 950; Dec. Dlg. S 
365.* 

State laws as rules of décision In fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 a a A. 553.] 

5. NîiGliicmNCB (S 2Ô*)— DanseboUs Stbuctubes— DiTTT OF Cahe as to Chu.- 

bBEN.' , , 

One who njaîntalns a dlangerous structure or appliànce, whether on hls 
own land or lawfully on a public highway, Is under duty to use reasonable 
care to protect from Injury, not only those of mature âge, who are bound 
to use thelr facultles to protect themselves, but also children of tender 
years, who may wlthout thelr fault become exposed to the danger. 

[Ed. Note. — For other cases, see Négligence, Cent Dlg. § 41 ; Dec. Dlg. 
{ 29.»] 

8. NEGLIQKÎÏCai: (5 55*) — ^PlLINÔ Oï MATEEIAL IN STBEEIN— LlABILITT EOE IH- 
JDBY TO ÇHILD. 

Défendant, a contractor for the building of a structure In whlch heavy 
Bteei I^beams were ùsed, plled the same on the sldewalk In front of the 
^lot, which It had the right to do wlth the owner's consent Plalntiff, who 
was 4% yeats old, was accustomed to play wlth othef small children In 
the Street near such piles, and they frequently cUmbed or sat upon the 
same. In Borne manner one of the beams became crossed dlagonally 
over the pile where it rested In an Insecure position, and the évidence, 
tended to show had remalned so for two or three days, when the children 
In playlng caused It to fall, and plalntiff was strucb by It and Injured, 
Helà, that défendant, haylng ^ctual or constructlve knowledge that the 
children were In the habit of playlng In the street and would naturally be 
attracted by the plies of beams, owed them the duty to pile and beep 
such beams In A reasonably sècure njanner to prevent thelr falllng and 
Injurlug thé children, and tbat Its fallure to do so was négligence, which 
rendered It liable for plalntlfiC's injury. 

[Ed. Note.— For other cases, see Négligence, Cent Dlg. § 68; Dec. Dlg. 
§ 55.*] 

7. Négligence (§ 85*) — Contbibxttoey Négligence— Chudben. 

A chlld 4% years old, who was Injured whlle playlng on a pile of 
Steel beams In a street, could not by reason of her âge be charged wlth 
contributory négligence, or wlth being a trespasser. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. S 124; Dec. 
Dlg. § 85.»] 

& Judgment (§ 570*) — Cowolusivenéss op Adjudication— Judgment on Dis- 
continuanoe. 

Where the plalntlfC In an action In a state court for a Personal Injury, 
grounded on defendant's négligence, after a verdict In her favor and an 
order granting a new trial on the ground that under the facts défendant 
was not négligent, voluntarlly discontinued the action, the Judgment dld 
not bar a second action in a fédéral court on the same cause of action. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1030; Dec. 
Dlg. § 570.* 

Conclusiveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Oo. v. Morgan, 21 O. C. A. 478 ; Union & 
Planters' Bank of Memphis v. City of Memphis, 49 C. C. A. 468.] 

•For other cases see same topic & § ntjmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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9. Courts (§ 372*) — Fedebai, Couets— State Laws as Rxjles of Décision. 

The question of liabillty for négligence, when not modifled or governed 
by statute law, Is one of gênerai law, upon which fédéral courts are not 
requlred to follow the state décisions, although there may be such a dé- 
cision based on the Identical facts. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. § 977; Dec. Ddg. 
i 372. *1 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

H. M. Hitchings, for plaintifî m error, 
Gilbert Collins, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

GRAY, Circuit Judge. The case brought before us by this writ 
of error, is as follows: 

Suit was brought in the court below by the défendant in error (here- 
inafter called the plaintifî), against the plaintiflf in error (hereinafter 
càlled the défendant), to recover for personal injuries received through 
the alleged négligence of the said défendant. At the time of the oc- 
currences in question, certain persons, trading under the firm name 
of Colgate & Co., were the owners of lands, and the buildings there- 
on erected, in the city of Jersey City, in the state of New Jersey, bor- 
dering on a public street or highway of said city. The lands amd 
buildings were located on the south aide of the street, and were used 
and occupied by the firm for manufacturing purposes. At the time 
of the acts complained of, the firm was engaged in constructing an 
addition to its buildings, and for that purpose had contracts with the 
défendant, by which the défendant, among other things, was to fur- 
nish and set in place the iron and steel work for the foundation of cer- 
tain tanks, including cast-iron columns and girders. The défendant, 
in the course of its performance of this contract, and in the furnish- 
ing, delivery, and setting in place of the cast-iron columns and girders, 
caused to be piled and placed certain iron girders, or I-beams, upon 
the sidewalk in front of the premises of the said Colgate & Co., for 
use, from time to time, in the prosecution of its said work. Thèse 
beams were 22 feet long, 15 inches high, with flanges 4 inches wide, 
and weighed about 1,000 pounds each. They were, before and at 
the time of the accident, stored in two piles, one next to the building 
line and the other next to the curb line of the street, and parallel there- 
with, leaving a passageway on the sidewalk between the two piles. 
It was shown in the évidence that they could be piled so as to be 
measurably secure, by placing a row of thi'ee beams upon their sides, 
and superimposing two others so as to lock with those under them, 
with their flanges, and' one on top locking with the two underneath; 
or, by placing four or five in the bottom row, and building up in the 
same manner. The sidewalk in front of thèse premises was asphalt- 
ed. There was no curbing, but the asphalt pavement sloped into the 

*For other oases see same toDic & § nitmbsk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Street, forming a concave gutter, so that teams could drive from the 
Street across the sidewalk into the premises in question. 

There was some testimony in the court below, touching an alleged 
transfer of the original contract by the défendant to another construc- 
tion company, and some controversy conséquent thereupon, as to 
whether thîs company was responsible for the piling of thèse beams 
upon the sidewalk. The court below, however, correctly construed 
the written agreement in question as not in terms transferring the 
contract, and properly left to the jury the question, whether such 
other company was in charge of the work, or was merely in what it 
did the agent of the défendant. As to this, the jury has found in 
favor of the plaintifï, and the point may therefore be dismissed from 
further considération. For the purposes of the case before us, there- 
fore, the défendant is to be considered as an independent contractor, 
subject to whatever responsibilities attach to it, as such, in the prose- 
cution-of its work. 

There was évidence tending to show that, at the time of the ac- 
cident in question, an I-beam on the pile next to the street had be- 
come dislocated from its parallel position with the other beams, and 
was in a position diagonally along the side of the pile, edgeways or 
nearly edgeways, instead of flat, with the upper end on a pièce of 
plank or joist, and the lower end near the bottom of the pile. It was, 
at ail events, in a state of unstable equilibrium. Several little girls 
were playing about the pile, some skating on the asphalt pavement and 
twp or more were on the pile, when the plaintifï, Fannie Friedman, 
41/^ years old, ran across the street to where the other girls, including 
her two older sisters, were playing. The testimony tends to show that 
she sat down on the lower end of the beam just described, and that 
another girl just then jumped across the upper end of the beam onto 
the plank on which that end was resting, causing the beam to fall over, 
crushing the foot of the plaintifï beneath it. 

The testimony was somewhat confusing as to the exact position of 
the I-beam, and as to just how the accident occurred, but there can 
be no doubt that the beam was in a position dangerous to ail who came 
near it, and especially to those who came in contact with it. There was 
évidence tending to show that this beam was in this situation, or some- 
thing like it, for two or more days prior to the accident ; that it was 
noticed by, or should hâve been noticed by, defendant's servants, and 
that it had remained in this dangerous position long enough to af- 
fect défendant with notice. There was no testimony that directly 
accounted for this dislocation of the beam in question. There was 
testimony tending to show that thèse piles had been in place for sev- 
eral weeks, and that a short time before the accident, the number of 
beams on the pile was less. than formerly. How this particular beam 
came into its dangerous position, was a matter, therefore, of con- 
jecture. Whether it had been dislocated from its original position 
by taking other beams from the pile, for use in the structure under 
érection, or had been partly moved for the purpose of such use, and 
then temporarily abandoned, it is not necessary hère to détermine, 
even if it were capable of being determined. The évidence as to its 
dangerous situation, and its existence in that situation for two or 
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more days before the accident, was properly submitted to the jury, 
and there can be no objection to the charge of the court in that regard. 

The charge of négligence principally insisted upon at the trial was, 
not for the original careless piling of the beams, as was charged in 
the déclaration, but for the maintaining of the pile in the dangerous 
condition testified to after notice of such condition, or after a long 
enough time had elapsed for notice to be presumed. After the con- 
clusion of the évidence, the learned judge of the court below per- 
mitted an amendment to the plaintifï's déclaration, charging the de- 
fendant with négligence in the latter respect. The défendant excepted 
to this action of the court and assigned the same as error. We may 
dispose of it in passing, however, by saying that the action of the court 
appears to us to hâve been the exercise of a sound discrétion, and not 
to hâve transcended the libéral rules in regard to amendments to plead- 
ings which obtain in the practical administration of justice. There 
was also testimony admitted over the objection of the défendant, tend- 
ing to show that the asphalt pavement on the north side of the street, 
near the Colgate factory and thèse piles, was much resorted to by 
chiidren of the neighborhood for roller skating and other plays, and 
that thèse piles were attractive to such chiidren, as evidenced by the 
fact that they constantly played thereon, to the knowledge of the de- 
fendant. Under the laws of New Jersey, Colgate & Co. were the 
owners of the fee of the street to its center, subject to the public 
easement for purposes of travel, and it is not disputed that either by 
State law or municipal ordinance, they, or their subcontractor by 
their permission, had the right to a reasonable use of the sidewalk, 
temporarily, for the storing of material to be used in building, or re- 
pair of buildings, on their adjoining property. 

The learned judge of the court below instructed the jury, in ef- 
fect, that not only was the défendant bound to exercise ordinary care 
in originally piling thèse girders upon the street, but also in main- 
taining the piles so that they might not endanger the safety of those 
lawfully using the sidewalk, and that, if from the weight of the évi- 
dence the jury found that the girders so piled on the sidewalk were, 
at the time of the accident, calculated to tempt and attract little 
chiidren accustomed to play on the street, to use them for play or rest, 
and that this was known to the défendant, then, if one of the beams, 
though originally secure in the pile, became dislocated and was al- 
lowed to remain in the dangerous position described in the testimony, 
for a time long enough to présume notice to the défendant, it became 
responsible for the damage caused to the plaintifï, who was without 
fault. A verdict was found for the plaintifF, and upon the judg- 
ment entered thereon, this writ of error was sued out. 

The assignments of error are very numerous, but they are for 
the most part covered by the few principal contentions urged at the 
bar, upon the détermination of which the case must turn. The first 
contention to be noticed is, that the court erred in striking out before 
the trial, and against the objection of the défendant, the plea of the 
statute of limitations, and in holding that it was not available to the 
plaintiff in error. Brief notice only is required of defendant's point, 
that it had an absolute right to interpose said plea and hâve it dis- 
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poséd o£ wheiïiv;if was sought to be availed of during the triaîj and 
that the action ©f the court, in striking it out before trud, was con- 
trary to the Jrulesof practice and procédure in New Jersey. We think, 
however, that the granting of the motion to strike out was a matter 
within the discrétion of the court below. AU the facts bearing upon 
the availability of the pleading were stated in the plaintiff's déclara- 
tion. Even if the; granting of the motion to strike out was at variance 
with practice and procédure in such cases, no possible* harm could 
corne to the défendant by reason of such prématuré striking out as 
by the law of thé state the action of the court in the premises was re- 
viewable, at whatever state of the trial it was had. 

This brings us to the substantial question raised by this assign- 
ment of error, whether the action brought by the plaintiff was, under 
the facts set forth in the pleadings, barred by the statute of limi- 
tations of the state of New Jersey. The relevant portions of that 
statute are as follows: 

"AU actions hereafter accruing for Injuries to persons caused by the wrong- 
ful act, neglect or default of any person or persons, flrm or firms, Indlvldual 
or Indlvlfluals, corporation or corporations wlthln this state, shall be com- 
menced and instltuted wlthln two years néxt after the cause of such action 
shall hâve accrued, and not aftër." 2 Gen. St N. J. 1895, p. 1975, § 3. as 
amend«à by Laws 1896, p. 119. 

Section 4 (same statutes and page) reads: 

"That U any person or persons who Is, are or shall be entltled to any of 
the actions speclfled In the three precedlng sections of this act, Is, are, or 
shall be at the tlœe of any such cause of action accruing within the âge of 
twenty-one years, or Insane, that then such person or persons shall be at 
liberty to brtng said action so a» he, she or they Institute or take the same 
within such tlme as is before limlted, after Ms, her, or thelr comlng to or 
belng of full âge or of sane memory as by other person or persons havlng no 
such Impedli^ent mlght be done." 

It appears from the pleadings that the plaintifï, Fannie Friedman, 
then being between the âges of four and five years, brought an action 
in the state court of New Jersey, in 1903, shortly after the accident, 
which, after a verdict in her favor and pending a motion for a new 
trial, was, for reasons that will hereafter appear, discontinued, and 
that the présent action was begun in January, 1906, two years and 
six months after the former action, and when the plaintiff was some- 
thing over six years of âge. The contention of defendant's counsel is : 

"That an Infant may remain qulescent after the cause of action accrues, 
until majorlty, and may then bring and malntaln the action wlthln two years 
thereafter, or he may brlng hls action as an infant, Issue a summons In the 
Infant's name, and apply thereafter for the appolntment of a next frlend to 
prosecute the action so brought, but, in this case, immedlately upon the comi 
mencement o^ hlB action, be sets the statute running and assumes the same 
légal position as one of full âge." 

We cannbt agrée with this construction of thèse sections of the 
New Jersey statute. The learned judge 'of the court below was of 
opinion that : 

"A proper construction of thèse sections of the New Jersey statute allows 
the infant ail the time Intervenlng between the accrual of the cause of action 
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ftnd Its majorlty, plus a period thereafter equal to the prescribed limitations 
of the statute." 

In the case of Smith v. Felter, 61 N. J. Law, 104, 38 Atl. 746, Mr. 
Justice Gummere, of the Suprême Court of New Jersey, in discussing 
section 4 of the statute, as above quoted, says: 

"It seems to me dear that the effect of this provision Is to etay the run- 
nlng of the statute whlle the dlsablllties mentloned thereln continue to exlst, 
and that a party suffering from any of such dlsablllties may malntaln an 
action at any tlme during their contlnuance, or wlthln the six years after- 
■ward." 

This is practically the opinion of the learned judge of the court 
below. There can be no doubt that one who was under no disability 
could bring such an action as we hâve hère, at any time within the 
limitation of two years prescribed by the statute, discontinue it, and 
bring another action, provided it also be within the period of limita- 
tion. We can see no reason why an infant under 21 years of âge, 
against whom the statute is not running at ail, should not be able to 
do the same thing, that is, bring an action, discontinue the same, and 
bring another or successive actions during his minority. We can find 
nothing in the eîcpress words of the statute, or in any reasonable in- 
terprétation thereof, that justifies the contention of the défendant, as 
above stated, and no case in the state of New Jersey or elsewhere has 
been called to our attention which supports the same. 

This brings us to the important question in the case, viz., whether 
défendant owed any duty to the plaintifif for neglect for which. it 
should be held responsible to her in this action. In its considération, 
we assume (1) that the défendant, as an independent contractor with 
the owner of the premises, might lawfully use such portions of the 
sidewalk of the public street as it actually did use, for the temporary 
storage of the I-beams in question, or other material to be used in 
the structures it had contracted to erect; (2) that défendant, being 
responsible for placing the I-beams on the street and maintaining them 
there, owed a duty to the public, including the défendant, to place 
and maintain them with reasonable care, so that those lawfully on 
the street, and without fault on their part, might not be injured thereby. 

Conceding ail this for the sake of argument, défendant dénies lia- 
bility, by reason of the premises, contending that plaintiff was at 
fault (1) in that she was an active trespasser upon the girders at 
the time she received her injury, the trespass contributing thereto; (2) 
in that she was playing upon the girders at the time of the injury, and 
not using the sidewalk for purposes of travel, and that such playing 
contributed to the injury complained of; (3) in that the use which 
she was making of the girders at the time the injury occurred, was 
unlawful, and therefore défendant owed no duty to her. 

The foregoing, of course, are différent forms of the same conten- 
tion. It may be admitted that if one, sui juris, had, in using this 
sidewalk, without reasonable excuse stepped upon the pile of beams 
while in this condition, and had been injured by the falling of the 
displaced beam in the manner described, défendant would not hâve 
been liable therefor, on the ground of such person's contributory neg- 
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ligence, Ôr possîbly on the ground that défendant owéd rio dùty to 
one who might be considered a trespasser, to see that the pile of beams 
was propefly constructed. The défendant, however, ignores the dis- 
tinction which we think is inhérent in this case, between those who 
are and those who are not sui juris, or rather between those who hâve 
and those who hâve not arrived at years of discrétion. In the case 
before us, it is not necessary to consider at what âge an infant may 
be of such discrétion as to be responsible in a case like the présent 
for contributory négligence, or for conduct which, in case of suffi- 
cient discrétion, would make him or her a trespasser. Fannie Fried- 
man, the plaintifï, at the time of the accident, was only 4i/^ years old, 
and there can be no question that, in the eyes of the law, by reason 
of her âge, she lacked that discrétion which would make her respon- 
sible for her conduct. She was legally incapable of contributory 
négligence, or of being a trespasser. The question then arises, wheth- 
er défendant owed to such a child, under the circumstances disclosed 
by this record, any duty other than that owed to those who were sui 
juris, or who at least had arriyed at years where discrétion may be 
presumed. We think there was a peculiar duty of this kind incum- 
bent upon the défendant, in relation to this plaintiff, under the cir- 
cumstances of this case. Why should not one who has a dangerous 
structure or appliance, whether on his own land, or lawfully on a 
public highway, use ordinary care to protect, not only those who are 
able to protect themselves by the use of their faculties, and who are 
bound to make such use of them as the ordinary expérience of man- 
kind justifies us to expect, but also those of such tender years, as may 
without fault on their part corne within the danger to which the own- 
er of such appliance or structure has exposed them? We think, in 
reason and in consonance with the légal principles by which the duty 
of individuals to protect others from the dangers that may resuit 
from the use of their own property is determined, and by which they 
are held responsible for their négligent acts in that regard, this de- 
fendant owed a duty to the children of tender years who, to its 
knowledge, were accustomed to play on the public street in the vicin- 
ity of thèse piles of beams, and also to play and sit thereon,, to use 
due care under the circumstances to prevent the piles from being 
in such an unstable condition as would be likely to cause injury to 
such of thèse children as might come in contact therewith. Peirce v. 
Lyden, 157 Fed. 552, 85 C. C. A. 312. 

In charging the jury upon this branch of the case, the leamed judge 
of the court below said : 

"I shall adopt the language of the late Judge Dlxon, who charged the jury 
in a suit between those same parties when It was on trial in the Suprême 
Court of this state [New Jersey]. Speaking of the public, he sald: 

" 'The public çonsists of two classes for the présent purpose of this suit: 
People grown up, adults, people come to years of discrétion, and the llttle 
children, who hâve not yet come to yeârs of discrétion, who hâve not yet 
the abllity to take care of themselves as older people do, and the law regards 
their rights and privilèges In the streets as well aa those of older persons, 
and when you are dealing wlth the safety of thlngs left In the streets, you 
hâve to regard children as well as older people. The propenslty of little 
children to play upon the street and to rest from their play in the public 
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.Btreets, Is one with which we are ail more or less familiar, and that Is also 
to be taken Into considération (and I inay say by way of parenthesls that 
upon this trial there Is évidence tending to show that Uttle children were ac- 
customed to play In the street In the vlclnity of where the girders were placed 
both before and after they were placed), and If things are left in the street 
in such condition that they will tempt children to make use of them, either 
for play or for rest, and wlll be dangerous to little children if they do sn 
make use of them, those things are not in proper condition.' " 

This statement of the légal duty resting upon those in the situation 
of the défendant, we think is as sound as it is humane, and it is sup- 
ported by décisions of the Suprême Court of the United States, as 
well as by numerous décisions of the state courts. Thèse décisions 
are controlling in the présent case. The leading case of Railroad Com- 
pany V. Stout, 17 Wall. 657, 21 L. Ed. 745, was a case in which the 
plaintiff, a child of tender years, was injured while playing with other 
children on a railroad turntable. This turntable was ordinarily held 
secure from movement by a heavy cast-iron latch. This latch had 
been for some time broken, so that the table could be easily turned 
on its pivot by the children who played on and near it. The turntable 
was on the uninclosed land of the railroad company. There was évi- 
dence tending to show that small children were in the habit of play- 
ing around and upon this turntable, to the knowledge of defendant's 
servants. Dillon, Circuit Judge, in the court below, had, in charging 
the jury on the question whether there was négligence on the part of 
the railroad company, in allowing the turntable to remain in the con- 
dition in which it was, said : 

"That to maintain the action it must appear by the évidence that the turn- 
table, In the condition, situation, and place where it then was, was a danger- 
ous machine, one which, if unguarded or unlocked, would be llkely to cause 
injury to children ; that If in its construction and the manner In which it waa 
left it was not dangerous in its nature, the défendants were not liable for nég- 
ligence ; that they were f urther to conslder whether, sltuated as it was on the 
defendant's property in a small town, somewhat remote from habitations, 
there was négligence In not anticlpatlng that Injury mlght occur îf It was left 
unlocked or unguarded ; that if they did not hâve reason to anticlpate that 
children would be llkely to resort to it, or that they would be llkely to be 
injured if they dld resort to It, then there was no négligence." 

The Suprême Court approved of this statement of the law, and 
decided that the case had been properly submitted to the jury. The 
principle of this case has been adhefed to by the Suprême Court, in 
subséquent cases, as also by many cases in the highest courts of the 
States, and though there is some conflict in the décisions of the state 
courts, the decided weight of their authority is on the side of what 
has come to be called the "Doctrine of the Turntable Cases." 

In Union Pacific Ry. Co. v. McDonald, 15S U. S. 262, 14 Sup. 
.Ct. 619, 38 ly. Ed. 434, the railway company operated a coal mine, 
and was in the habit of depositing the slack on an open lot belonging 
to 'it, between the mine and the station, in such quantities that the 
slack was in a permanent state of combustion, a fact known to the 
servants of the company. The lot was open and unguarded. A lad 
of 13 years of âge, in running across this lot, fell onto the slack and 
was badly burned. It was held that the lad was not a trespasser, un- 
der the circumstances, and had not been guilty of contributory negli- 



10 X; 169 FEDERAL BŒPOBTBB. 

gence, atld hft ^yas allowed to recover. Mr. Justice Karlan, in deliv-. 
eriiig the çlabôrate opinion of the court in this case, a^pro'Vfes of the 
judgment in Raiiroad Company v. Stout, and quotes with approval 
the foUowing from Judge Dillon's charge to the jury in that case : 

"The machLae In question is part of the defendant's road and was lawf uUy 
construeted where It was. If the raiiroad company dld not know, and had 
no good reason to suppose, that chlldren would resort to the turntable to play, 
or dld not know, or had no giiod reason to suppose, that If they resorted there 
they would be lîkely to get InjUred thereby, then you cannot flnd a verdict 
agalnst them. But if the défendants dld know, or had good reason to belleve, 
under the clrcumstances of the case, that the chlldren of the place would 
resort to the turntable to play, and that If they dld they would or might be 
Injured, then, if they took no means to keep the chlldren away, and no means 
to prevent accldeitts, they would be guilty of négligence, and would be answer- 
able for damages «aused to chlldren by such négligence." 

Mr. Justice Harlan then proceeds, as foUows: 

"That charge was held by thls court to be an impartial and Intelligent one. 
And 4fter observing that the jury were at Uberty to flnd for the plaintlfC, If 
from the évidence It could justly be Inferred that the raiiroad company, in 
the' construction, location, management, or condition of the turntable, had 
omltte^ that care and attention to prevent the occurrence of accidents which 
prudent, and carefiil men ordlnarlly bestow, Mr. Justice Hunt, dellvering the 
unajilmons judgment of thls court, sald: 

" 'Thàt the turntable was a dangerous machine, which would be llkely to 
cause Injury to chlldren who resorted to It, might f airly be inferred from 
the Injury which actually occarred to the plalntlfî. There was the same 
llablUty to Injure him, and no greater, that existed wlth référence to ail 
chlldren. When the jury learned from the évidence ttiat he had sufCered a 
sftrlous Injury by his foot being caught between the flxed rail of the roadbed 
atid thfe turning rail of thè table, they were justifled In belleving that there 
waS ù prObabllity of the occurrence of such accidents.' " 

Thàt this is recc^nized as the common law by the English courts is 
showh by Mr. Justice Harlan's discussion of the cases of Lynch v. 
Nurdin, 1 Q. B. 29, 36, Mangan v. Atterton, L. R. 1 Ex. 239, and 
Clark V. Chambers, L. R. 3 Q. B. D. 327. See PoUock on Torts, *382, 
*383.' The doctrine of those cases which relate to structures danger- 
ous, 'as well as attractive, to children, maintained on defendant's own 
land, is a fortiori applicable to cases like the présent, where the de- 
fendant has maintained the dangerous thing, structure or condition 
upon a public street or highway. 

The défendant, however, eamestly contends that the décision of the 
Court of Errors and Appeals of New Jersey, in Friedman v. Snare 
& Triest Co., 71 N. J. Law, 605, 61 Atl. 401, 70 L. R. A. 147, 108 
Am. St. Rep. 764, is binding upon the court below and this court, and 
settles the law for this case. This contention involves the important 
question of how far décisions of a state court are conclusive upon the 
Circuit Courts of the United States, in the exercise of iheir concur-. 
rent jurisdiction with state courts. This question has received the con- 
sidération frôm the Suprême Court, which its importance demandëd. 
It is unnecessary to cite ail the décisions in which that court has 
enunciated the principles by which détermination of this question must 
be guided. Thèse décisions hâve been founded upon the broad mean- 
ing and intent of article 3 of the Constitution, and of the législation 
of Gongress in pursuançeithereof, conferring upon the Circuit Courts 
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of the United States "original cognizance concurrent with the courts 
of the several states, of ail suits of a civil nature at common law or 
in equity * * * jn which there shall be a controversy between citi- 
zens of différent states," and bave been made in conformity to that 
spirit of comity and practical good sensé by which, in the administra- 
tion of this concurrent jurisdiction, "unseemly conflicts" with the 
State courts hâve been avoided. Thèse principles, for our présent 
purpose, may be summarized as follows: 

There is no common law of the United States, and the thirty-fourth 
section of the judiciary act (Act Sept; 24, 1789, c. 20, 1 Stat. 92), 
as embodied in section 721 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 681), provides: 

"That the laws of the several states, except where the Constitution, treaties, 
or statutes of the United States otherwlse recuire or provide, shall be re- 
garded as rules of décision In trials at common law, in the courts of the 
United States, in cases v^here they apply." 

So that, in any trial at common law, a Circuit Court of the United 
States, where its jurisdiction is founded on diverse citizenship, bas 
to inquire what the law of the state in which its jurisdiction is ex- 
ercised may be, and it is the law of that state, whether statute or com- 
mon law, that it is called upon to administer. So far as the constitu- 
tional or statute law of a state is concerned, the Constitution and 
statutes speak for themselves, and it is a rule well settled, that where 
a question arises upon the construction of a state Constitution or stat- 
ute, the courts of the United States will feel themselves bound by 
the construction given to them by the Suprême Court of the state. 
So, also, as to what may be the common law of the state, as applicable 
to a case before a fédéral court, the ordinary évidence is to be found 
in the décisions of the state's tribunal of last resort. 

The question in the class of cases we are now considering, being 
what the law of the state is, which is to be administered by the court, 
if there can be found in the décisions of the highest court of that 
state intrusted with the construction of its statutes, and the inter- 
prétation and application of its common law, a well settled rule, that 
generally will be deemed the law of that state. Especially is this true, 
whenever the décisions of the state courts relate to some law of a 
local character, which may hâve become established by those courts as 
part of the law of the state. And generally, where in an ordinary 
trial, in an action at common law in a United States court, we speaîc 
of the common law, we refer to the common law of the state as it 
bas been adopted by statute or recognized by the courts, as the founda- 
tion of légal rights, so that, though a United States Circuit Court, 
having jurisdiction in a given state, is an independent forum, and 
distinct from that of the state, it administers no new or différent law 
from that administered in the state court. But the jurisdiction ex- 
ercised by those fédéral courts in such cases, is concurrent and not 
subordinate, and they are called upon to exercise, and do exercise, an 
independent judgment as to what the law of the state may be. 

As to the constitutional and statute law of a state, and the con- 
struction given thereto by the highest state tribunals, there i* Jtttle 



12 169 FEDERAL REPORTER. 

or no diffictdty. And as to what the common law of a state may be, 
the best évidence is generally found in the settled line o£ décisions of 
the State court, so accepted and recognized as to constitute a gênerai . 
ruie of property or conduct. More latitude, however, is practiced 
in questions that dépend upon a common law, not merely part of the 
local and customary law of the state, but common to ail states and 
countries where what is known as the "common law" prevails. On 
thèse questions, the courts of the United States do not hold them- 
selves bound by the décisions of the courts of the state, unless, per- 
chance, such décisions hâve -so clearly established a settled rule in 
the premises as to make it part of the peculiar and local law of that 
state. In deciding- what the common law of a state may be, they will 
resort to the same sources of information as are open to the state 
courts, and find the évidence of the law where the state courts must 
seek it, in that gênerai jurisprudence of which we hâve spoken. State 
courts are accustomed, in discussing such questions, to refer, not only 
to décisions of their own states, but to those of other states in this 
country, as well as to décisions in that country from which we orig- 
inally derived the common law. The Circuit Courts of the United 
States may, therefore, in forming their independent judgment, in 
questions where the common law of the state is derived from the 
principles of gênerai jurisprudence common to ail the states, at times 
feel compelled to diflfer from the conclusions arrived at by the state 
court. In other words, they may differ from a state court in deter- 
mining what the common law of the state, thus derived, and applicable 
to the given case, may be. Swift v. Tyson, 16 Pet. 1, 8, 10 L. Ed. 865. 

It is to be remembered, however, that this diversity of opinion will 
not be indulged in by the courts bi the United States, where, as we 
hâve just said, in the ordinary administration of the law by the state 
courts, and by the settled course of their décisions, certain rules are 
established which hâve become rules of property and conduct in the 
state, and hâve ail the efifect of law, which it would be wrong to 
disturb. Burgess v. Seligmàn, 107 U. S. 20, 37, 2 Sup. Ct. 10, 27 
L. Ed. 359; Bûcher v. Cheshire R. R. Co., 125 U. S. 555, 8 Sup. Ct. 
974, 31 L. Ed. 795; Etheridge v. Sperry, 139 U. S. 267, 275, 11 
Sup. Ct. 563, 35 L. Ed. 171. 

This contention makes it necessary to refer to the somewhat pecu- 
liar history of the litigation between the parties to this suit, as dis- 
closed in the record. From the facts stated in the fifth plea filed 
by the défendant, and afterwards stricken out by the court upon mo- 
tion of the plaintifï, it appears that the défendant in error, Fannie 
Friedman, and her father, Samuel Friedman, on July 20th, 1903, 
brought two separate actions against the présent plaintifï in error, 
in the Suprême Court of New Jersey, to recover damages for the 
same injury and upon the same state of facts for which the présent 
action was brought in the court below. The two actions came on 
for trial, and by stipulation and consent were tried as one before a 
justice of the Suprême Court and a jury. A verdict was rendered in 
favor of Fannie Friedman for $7,000, and for Samuel Friedman, who 
sued per quod servitium amisit, for $800. On the judgment in the 
case of Samuel Friedman, a writ of error was sued out by the de- 
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fendant company, from the Court of Ërrors and Appeals of the state 
of New Jersey, and in Fannie Friedman's case a judgment nisi be- 
ing entered, a rule to show cause why the verdict should not be set 
aside was granted, returnable before the New Jersey Suprême Court. 
The Samuel Friedman case was duly argued before the said Court of 
Errors and Appeals, and the judgment appealed from was finally 
reversed. The ground of this reversai, as stated in the opinion of the 
court, was that the défendant company owed no duty to the children 
of tender years to whom, to its knowledge, thèse piles of beams 
might be attractive for playing upon or resting upon, to keep them in 
a reasonably safe condition, other than it owed to those who were sui 
juris. It was held that Fannie Friedman was a trespasser upon thèse 
materials of the défendant, and that for the injury sufïered by her, as 
such, no cause of action or recovery could accrue to her father. 

After this judgment of the Court of Appeals, in the case of Samuel 
Friedman, as was inévitable, the rule to show cause why a new trial 
should not be granted in the case of the infant plaintiff against the 
same défendant, was made absolute by the trial court, and the suit 
was thereafter discontinued by plaintiff, and a new action was brought 
in the court below, the judgment and record in which, by writ of error, 
are now before this court for review. The objection made by plaintiff 
in error, that the suit in the state court barred the right of action in 
the second suit in the United States court, does not seem to hâve been 
seriously pressed, and requires but a word in passing. Manhattan Life 
Ins. Co. v. Broughton, 109 U. S. 121, 3 Sup. Ct. 99, 37 L. Ed. 878, was 
a case where a nonsuit in the state court had been granted on defend- 
ant's motion and a new action was subsequently instituted in the Cir- 
cuit Court of the United States, where it was contended that the 
former judgment was a bar and a request made to direct a verdict for 
défendant. The court denied the request and overruled the objection. 
Upon error to the Suprême Court, thèse rulings were held to be cor- 
rect, and that "a trial upon which nothing was determined cannot sup- 
port a plea of res judicata or hâve any weight as évidence at another 
trial." And in Gardner v. Mich. Cent. R. R. Co., 150 U. S. 349, 14 
Sup. Ct. 140, 37 L. Ed. 1107, the plaintiff sued défendant in the state 
court of Michigan, and a verdict and judgment were in plaintiff's fa- 
vor. This judgment was reversed by the Suprême Court of the state, 
and a new trial ordered. When the case was remanded, plaintiff vol- 
untarily withdrew his action, and then commenced suit in the Circuit 
Court of the United States, on the same cause of action. The défend- 
ant contended that the plaintiff was precluded from bringing this ac- 
tion by the judgment in the state court, rendered for the same cause of 
action and on the same state of facts. This contention was overruled 
by the Circuit Court of the United States, and the Suprême Court of 
the United States, in the case cited, held that this ruling of the Circuit 
Court was correct. 

We recur, therefore, to the contention that the décision of the Court 
of Errors and Appeals of New Jersey, in Friedman v. Snare & Triest, 
is binding on this court, and settles the law for this case. We hâve 
already stated at sufficient length the principles that should guide this 
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court in determining how far it should consider itsçlf bound by this 
décision of the Court of Errors and Appeals of New Jersey. The 
question, whether the défendant owed any duty, as respected the chil- 
dren /of tender years on said street and near said piles of beams, which 
to the knowledge of the défendant had proved attractive to such chil- 
dren to rest or play upon, other than and différent f rom that which it 
owed to persons using the street and who were sui juris, was clearly 
a question of the common or unwritten law of the state of New Jer- 
sey. It was not a question of statute law, or of title to land, or of 
merely local law or custotti, but belonged to that domain of jurispru- 
dence to which we hâve above alluded, which prevails generally in ail 
States and countries where the common law is recognized, and is so 
often referred to in the décisions of the Suprême Court. It is well 
settled that the gênerai question of liability for négligence, when not 
modified or regulated by statute law, belongs to this domain. In Gard- 
ner v. Mich. Cent. Railroad Co., supra, Chief Justice FuUer, in speak- 
ing for the Suprême Court, says : 

"But In the présent case, only the responsiblllty of a railroad company to 
its employés was Involved, and It is settled that that question Is a matter of 
gênerai law, and that In the absence of statutory régulations by the state In 
which this cause of action arose, this court is not Tequlréd to foUow the déci- 
sions of the state court Eftilroad Co. v. Lockwood, 17 Wall. 357, 21 L. Ed. 
627; Hough T. EaUway O)., 100 U. S. 213, 25 L. Ed. 612; Myrlck v. Mlch. 
Cent E. E., 107 U. S. 102, 1 Sup. Ct 425, 27 L. Ed. 325; I^ake Shore, etc., 
Ey. V. Prentice, 147 U. S. 101, 13 Sup. Ct. 261, 37 L. Ed. 97; B. & O. E. E. 
Co. V. Baugh, 140 U. S. 368, 13 Sup. Ct 914, 37 L. Ed. 772." 

In ascertaining what this unwritten or common law prevailing in 
New Jersey, as well as^idely elsewhere, requires in the premises, the 
court below had the right to exercise its independent judgment. In 
doing so, it might explore the sources, and scrutinize the évidence, of 
that law predsely as the state court has done. However reluctant it 
may be to differ with, it was not bound by, the décision of the state 
court in such a case, although judicial comity might require it to bow 
to a line of décisions so uniform and well settled, and extending 
through so long a time, as to establish a rule of conduct which "it 
would be wrong to disturb." The only question, then, is, was the judg- 
ment of the Court of Errors and Appeals of New Jersey, in the case 
referred to, declaratory of a rule of law so established as to be pe- 
culiar to that state ? In accordance with the principles above stated, 
its décision that the title of the abutting owners on a street in New Jer- 
sey extend to the middle thereof, subject to the public easement, and 
that by the law of that state such abutting owners bave the right to 
the temporary and reasonable use of the street for storing materials 
to be used in building and repair of structures on such abutting land, 
as a matter of local law, should be and was respected as conclusive by 
the Circuit Court, especially as its décision in this respect was support- 
ée by the authority of a uniform line of state décisions. 

With référence, however, to the gênerai question of négligence, and 
the duty owed under the circumstances by défendant to plaintiiï, the 
only New Jersey cases referred to by the learned justice who deliver- 
ed the opinion pf the Court of Errors and Appeals are the cases of 
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Turess V. N. Y., Susq. & West. R. R. Go., 61 N. J. Law, 314, 40 Atl. 
614, decided by the Suprême Court, and D., L. & W. R. R. Co. v. 
Reich, 61 N. J. Law, 635, 40 Atl. 682, 41 L. R. A. 831, 68 Am. St. Rep. 
727, decided by the Court of Errors and Appeals. 

The case first cited was in the Suprême Court, not the court of last 
resort. It was a turntable case, and squarely took issue with the doc- 
trine of Railroad Company v. Stout and the "Turntable Cases," so call- 
ed, that hâve followed it. The case was decided in 1898, and it was 
said by Chief Justice Magie, who rendered the opinion, that the ques- 
tion, was for the first time presented for considération to the courts of 
New Jersey. 

The second case was in the Court of Errôrs and Appeals, and was 
also a turntable case. Mr. Justice Gummere, in delivering the opinion 
of the court, in speaking of the doctrine of the "turntable cases," says 
that : 

"Although thls doctrine has recelved the support of many courts of high 
distinction, it has been absolutely repudiated by otlier courts whose décisions 
ranli equally liigli." 

He also says that "this court," the Court of Errors and Appeals, 
"has up to the présent time never been called upon to décide the ques- 
tion, and we are free to adopt either the view taken by the United States 
Suprême Court, in Railroad Company v. Stout, supra, and the cases 
which hâve followed it, or that taken by" other courts. It was accord- 
ingly held by the court that the owner of the turntable and of the land 
on which it was built, owed no duty to a child of tender years, who was 
hurt by playing thereon, on the ground that it was a trespasser at the 
time of the accident. 

In addition to theSe, counsel for the plaintiff in error has referred 
us to thé cases of Isaac S. Vanderbeck v. Hendry, 34 N. J. Law, 467, 
Fitzpatrick v. Cumberland Glass Co., 61 N. J. Law, 376, 39 Atl. 675, 
and Taylor v. Haddonfield & C. Turnpike Co., 46 Atl. 707. Thèse cas- 
es ail refer to the duties of landholders, with référence to persons sui 
juris who enter upon their lands as licensees, and do not at ail touch the 
question with which we are hère concerned. It is évident, therefore, 
that there is no such séttled rule of law established by the décisions of 
the New Jersey tribunal of last resort, as would be binding upon the 
United States Circuit Court or relieve it from the duty of forming an 
independent judgment as to what the unwritten or common law of 
New Jersey required of the défendant in the premises. That the law 
was not so settled in New Jersey, is further evidenced by the strong- 
ly reasoned dissenting opinion of Fort and Bogert, JJ., in the case of 
Samuel Friedman v. Snare & Triest Co., supra, and by the view taken 
by that eminent jurist, the late Mr. Justice Dixon, in the trial of this 
same case in the Suprême Court, and whose opinion, as approved by the 
learned judge of the court below, we hâve already quoted. With the 
highest respect for the Court of Errors and Appeals of the state of 
New Jersey, and for the learned members of that court who announced 
its opinion in the case referred to, we are compelled to the conclusion 
that the rule of law, as announced in the case of Railroad Co. v. Stout, 
supra, and in the subséquent approving cases, is the law applicable to 
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the présent case, and the assignments of error in that regard must be 
overruled. 

It is only necessary in conclusion to refer briefly to the contention 
of the plaintiff in error, that because the case of Samuel Friedman v. 
Snare & Triest Co., in the Court of Errors and Appeals of New Jersey, 
grew out of the identical facts and circumstances upon which the prés- 
ent case is founded, it was in some peculiar sensé binding upon this 
court, as well as upon the court below. In view of what has already 
been said, we can give no weight to this suggestion. It still remains a 
matter in which two courts of concurrent and independent jurisdic- 
tion hâve arrived at a différent view of the law. 

In the case of Bûcher v. Cheshire R. R. Co., 135 U. S. 555, 8 Sup. 
Ct. 974, 31 L. Ed. 795, the plaintiiï in error was plaintifï below in the 
Circuit Court of the United States, and sought to recover from de- 
fendants for injuries which he sustained by reason of their négligence, 
while traveling upon their roads. The court on the trial substantially 
instructed the jury that the plaintifï could not recover, because the in- 
jury complained of occurred while he was traveling upon the Sabbath 
day, in violation of the law of the state of Massachusetts. A suit be- 
tween the same parties in regard to the same transaction had been 
brought in the Suprême Court of that state, in which, on a trial be- 
fore a jury, the plaintiff obtained a verdict. This was carried to the 
court in banc, and was there reversed and sent back for a new trial. 
The plaintiff then became nonsuit in the state court, and brought his 
action in the Circuit Court of the United States. Mr. Justice Miller, 
in delivering the opinion of the Suprême Court, discussed the gênera] 
question as to the binding effect of décisions of the state courts upon 
the courts of the United States, and we hâve already cited a passage 
from his opinion. He nowhere, however, gives any weight to the fact 
that there had been an opinion of the Massachusetts court of last resort, 
in the very case then before the Suprême Court, but confines himself 
to the inquiry, whether any settled rule in the premises had been es- 
tablished by the décisions of the Massachusetts courts. He concludes 
as follows: 

"The décisions on this subject by the Massachusetts court are numerous 
enough and of sufflclently long standing to establlsh the rule, so far as they 
can establlsh It, and we thlnk that, taken In connection wlth the relation they 
bear to the statute Itself, though glvlng an effect to It which may not meet 
the approval of this court, they nevertheless détermine the law of Massa- 
chusetts on that subject." 

In the case at bar, no statute of the state was involved. 

As we hâve seen in the case of Gardner v. Michigan Cent. R. R. Co., 
supra, there was the same situation to be dealt with. The Suprême 
Court of the United States refused to be bound by the décision of the 
Suprême Court of Michigan, on the same facts and between the same 
parties, and said : 

"We conclude, therefore, that the opinion of the state Suprême Court should 
be glven only such weight as Its reasonlng and the respectablUty of the source 
from which It proceeds entltles It to recelve." 

Nearly ail the other contentions founded upon the assignments of 
error are disposed of by what we hâve already said, and as to those 
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that are not so disposed of, we content ourselves with saying that they 
are without merit and présent no réversible error. We think the ques- 
tions we hâve discussed were properly submitted to the jury by the 
learned judge of the court below, and the judgment below is therefore 
affirmed. 



PEEEIN V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. March 1, 1909.) 

No. 1,541. 

1. CONSPIBACT (§ 43*)-JConSPIBACT to DeFBATJD THE UNITED SXATES— SXJPFI- 

OIENCY OF INDICT.MENT. 

An Indlctment under Eev. St. § 5440 (U. S. Oomp. St. 1901, p. 3676), 
which charges that the défendants consplred together to defraud the 
United States of the tltle to and possession of large tracts of public lands 
descrlbed, and avers overt acts thereunder, Is suflacient without averring 
the means employed, the glst of the offense belng the unlawful comblna- 
tlon. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 85 ; Dec. DIg. } 
43.*] 

2. CONSPIBACY (I 43*) — CONSPIEACT TO DErEATTD THE UNITED STATES— SUPFI- 

CIENCT OF InDICTMENT. 

An Indlctment under Bev. St. § 6440 (U. S. Comp. St. 1901, p. 3676), 
charglng a conspiracy to defraud the United States by fraudulently ob- 
talning title to and possession of certain descrlbed lands, then public lands 
of the United States, Is not Insufflclent because it further charges that the 
purpose of the conspiracy was to be accompllshed through the state by 
securing the sélection of the lands by the state In lieu of school lands 
Inclnded in a government forest réservation and their fraudulent trans- 
fer from the state to défendants, nor because the state was entltled to se- 
tect such lands under the law. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 85 ; Dec. DIg. 
i 43.*] 

8. Ceiminax Law (§ 409*) — Evidence — Wbitten Admissions bt Accused — 
Eiqht to Admission of Entirb Statement. 

On the trial of défendants chargea with conspiracy to defraud the 
United States of certain lands, a spécial agent for the Land Department 
testifled that he asked one of the défendants for a statement in respect 
to the transaction, and in reply reeeived a letter from him statlng, "I 
send herewlth the statement of Mr. Williams, covering, as I believe, ail 
the points you suggested," and Inclosing an affldavlt of sald Williams to 
which were attaehed copies of contracts of différent dates between the 
défendants relating to the acquisition of the lands In question. Eeld, that 
it was error to permit the prosecution to detach the copy of one of the 
contracts from the affidavlt and to Introduce the same, together with the 
letter la évidence, as a déclaration or admission of défendant, and at the 
same time to exelude the affldavit and copies of the other contracts which 
formed an intégral part of the statement 

[Ed. Note. — ^For other cases, see Crlminal Law, Dec. DIg. S 409.*] 

4. Cbiminal Law (§ 396*) — Bïvidencb — Evidence Admissible by Reabon ov 
Admission of Similak Evidence of Adverse Paety. 

Where a contract between codefendants chargea wlth conspiracy to de- 
fraud the United States was introduced in évidence by the prosecution 
as tending to prove such conspiracy, It was error to exelude évidence of- 
fered by défendants to show that on learning that such contract might 

*For other cases see same toplo & | numeee In Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
169 P.— 2 
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be unlawfuVit wap superseded by another clalmed to be légal, espedally 
where evIdçBCe was admltted of aéts done by the défendants subséquent 
to the daté «éf thé alleged substitùtèd agreement. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dlg. § 881 ; Dec. 
Dig. § 396.*] 

Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the North- 
ern District of CaHfornia. 

Peter F. Dunne and Barclay Henley, for plaintiff in error. 

Robt. T. Devlin, U. S. Atty., and A. P. Black, Asst. U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The plaintiff in error was indicted in 
the court below with John A. Benson for a conspiracy to defraud the 
United States of the title to and possession of large tracts of land 
containing twelve thousand (12,000) acres, situated in the county of 
Tehama, in the state of CaHfornia. To this indictment the défendants 
interpdsed ' demurrers on thé grounds, àmong other things, that the 
indictment did not state facts sufiicient to constitute an offense against 
the laws of the United States, and on the ground that the court was 
without jurisdiction , for the reiason that the alleged offenses set out 
in the indictment were exclusively a matter of state cognizance. The 
demurrers were Qverruled, and the défendants pleaded not guilty; 
they yrere tried and convicted, and a judgment entered accordingly. 
For a review of this judgment the défendants hâve prosecuted sep^- 
rate writs of error. 

The first question to be detetmined is the sufficiency of the indict- 
ment. The indictment contains two counts. The first count charges 
thàt John A. Benson and the plaintiff in error, on the 31st day of 
Oçtober, 1903, in the city and county of San Francisco, state of CaH- 
fornia, conspired together to defraud the United States of the title 
to and possession of large tracts of land of great value, containing 
twelve thousand (12,000) acres, situated in the county of Tehama, 
state of CaHfornia, and located more particularly in townships twenty- 
four (24) and twenty-five (25) north, ranges eight (8) and nine (9) 
west, Mt. Diablô base and meridian, which were lands of the United 
States open to and to be opened to sélection in lieu of lands included 
and to be included within the limits of forest réservations established 
and to be established under the laws of the United States in the state 
of CaHfornia, by means of false, fraudulent, and fictitious applications 
and affidavits to purchase, and false, fraudulent, and fictitious entries 
of said lands, which said false, fraudulent, and fictitious applications, 
affidavits, and entries were to be filed in the CaHfornia state land 
office, at Sacràmento, Cal.,, and by reason of which said false, fraudu- 
lent, and fictitious, applications and affidavits to purchase and entries 
the state of CaHfornia was to demand of the United States the lands 
covered by aiiîd mentioned in the said applications and affidavits in 
lieu of other lands in the state of CaHfornia which had been heretofore 

*For otber caseB see same tbpic & S numski: In Dec. & A.m. Dlgs. 1907 to date, & Eep'r Inâezea 
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included in forest réservations established in said state of California 
by the United States government. 

The indictment further -charges that John A. Benson had thereto- 
fore caused the lands included in the forest réservations in h'eu of 
which tlie state of California was to demand the lands applied for by 
the défendants to be covered by false, fraudulent, and fictitious ap- 
plications and affidavits to purchase from the said state of California, 
and by the pretended relinquishment of said lands, so included in the 
said forest réservations, by the said John A. Benson, the state of Cali- 
fornia was apparently entitled to sélect other lands in lieu thereof. 

The indictment further charges that according to and by reason of 
said conspiracy, combination, confédération, and agreement, and to the 
effect and object of said conspiracy, the défendants, at the city and 
county of San Francisco, state and Northern district of California, on 
the 31st day of October, 1903, entered into an agreement in writing, in 
the words and figures and substance f ollowing, to wit : 

"Thls agreement, made and entered Into this thirty-first day of October, 
1903, between Edward B. Perrln, of Williams, Arizona, the party of the flrst 
part, and John A. Benson, of the clty and county of San Francisco, state of 
California, the party of the second part, witnesseth: That the said party of 
the flrst part employa the said party of the second part to secure for hlm, by 
means of state Indemnlty school land location or In other légal manner thé 
f ollowing descrlbed land, to wlt: As per plat attached hereto — contalning 
twelve thousand (12,000) acres. 

"That the said party of the second part agrées to file the applications of 
the noralnees of the said party of the flrst part for said land in the state 
land office, and to hâve said land properly selected in the United States land 
offlce, and certlfled to the state by the Secretary of the Interlor; and, therç- 
after, as soon as the same can lawfully be done, to hâve a patent for the 
said land Issued to the said party or his assigns — provlded that, meanwhile, 
the fuU payment for said land has been made by said party of the flrst part, 
in accordanee with the terms of thls agreement 

"In considération hereof the said party agrées to pay the said second party 
the sum of four & 50/100 ($4.50) dollars per acre for said land, (Includlng 50t 
an acre for location fee In Installments as foilows, to wlt: Two and 50/100 
($2.50) dollars per acre cash, and two ($2.00) dollars per acre when the appli- 
cation for the above descrlbed land has been approved by the state Surveyor 
General, which In no case shall be less than three months. The party of the 
flrst part Is to hâve the privilège of paying the second Installment withta 
nlnety days from November 18, 1903, with forest reserve script at $4.50 per 
acre — and party of the second part Is also to pay the state of California, the 
sum of one dollar and twenty-flve cents per acre when the same becomes due. 

"If the party of the flrst part shall fail to obtain a good and sufflclent tltle 
to said land or any part thereof, under the location to be made as aforesald, 
or in some other légal manner wlthin three years from date hereof, then tfie 
said second party wlll ref und to the said party of the flrst part, any money that 
he, the said party of the second part, may hâve received on account hereof. In 
proportion to the quantity for which title may fail. It is agreed that there 
shall be no further location charges other than the $6,000 already pald, on ac- 
count of lands, whether loeated within forest reserve script or otherwise, to 
be selected by the party of the flrst part in townships 24 and 25 north, ranges 
8 and 9 West, Mount Wablo meridian." 

The indictment charges that by the word "nominees," used in the 
aforesaid agreement, was meant the names of the fictitious persons 
whose false, fraudulent, and fictitious applications for the said land in 
said agreement mentioned were to be filed in the state land office, at 
Sacramento, Cal., by the said John A. Benson, and the said agreement 
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was by the consent of both parties thereto changed on or about the Ist 
day of November, 1903, so that the said "nominees" were to appear as- 
the nominees of the party of the second part. 

It is further charged that for the purpose of carrying eut the object 
of the conspiracy, combinatîon, fédération, and agreement the plaintifï 
in error on the 31st day of October, 1903, paid the said John A. Ben- 
son the sum of thirty thousand ($30,000) dollars, which was received 
by the said John A. Benson on account of the foregoing agreement. 

The indictment further charges that the plaintiff in error on or about . 
the Ist day of November, 1903, caused one Charles P. Snell to write his 
name to a large number of blank nonmineral affidavits aggregating one 
hundred (100), more or less, which said affidavits so signed in blank 
by the said Snell were taken possession of by the plaintifï in error, and 
were afterwards by him turned over to the said John A. Benson to be 
fraudulently fiUed in and used as true and genuine affidavits, and filed 
along with the false, fraudulent, and fictitious applications and affi- 
davits and entries aforesaid ; and the said John A. Benson caused the 
said affidavits so signed in blank by said Charles P. Snell to be filled in 
and filed as the true and geniiine affidavits of the said Charles P. Snell 
in connection with the aforesaid false and fictitious applications and 
entries. 

It is further charged that on November 4, 1903, the said John A. 
Benson, to effect the object of the said conspiracy, caused to be filed in 
the State land office, at Sacramento, Cal., application No. 13,563, in 
the name of R. M. White, 810 Mission street, San Francisco, for the 
purchase of certain lands in township 24 north, range 8 west, Mt. 
Diablo base and meridian, which application was false, feigned, fraud- 
ulent, and fictitious, and then and there known to the said défendants to 
bè false, feigned, fraudulent, and fictitious, in this: That the alleged 
R. M. White had not in fact made any application to purchase, and did 
not in fact live at 810 Mission street, San Francisco, or at any other 
place, and did not in fact exist. 

The indictment further charges that on November 4th, in the year 
1903, the said John A. Bensçn, to efïect the object of the conspiracy, 
caused to be filed in the state land office, at Sacramento, Cal., applica- 
tion No. 13,563, in the name of John S. Forsythe, 407 Castro street, 
San Francisco, for the purchase of certain lands in township 24 north, 
range S west, Mt, Diablo base and meridian, which said application was 
false, feignedj fraudulent, and fictitious, and then and there known to 
the said défendants to be false, feigned, fraudulent, and fictitious, in 
this: that the alleged John S. Forsythe had not in fact made any 
application to purchase, and that he did not in fact live at 407 "Castor 
street, San Francisco, or at any other place, and did not in fact exist. 

In the second count of the indictment the conspiracy and combina- 
tion are alleged substantially as in the first count, but the charges in the 
second count are more in détail concerning the means adopted by the 
défendants for the purpose of selecting and fraudulently entitling de- 
fendants to a pretended right to sélect and hâve the state of California 
sélect, and thereafter obtain title to the 12,000 acres of land mentioned 
in the indictment as school indemnity lieu lands from the United 
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States, and convey the same to the said défendants in lieu of said lands 
covered by forest réservations. 

It is first objected to this indictment that its allégations are not clear 
and concise, and as to the matters charged with respect to the object 
of the alleged conspiracy, namely, to fraudulently obtain title to certain 
lands belonging to the United States in lieu of other lands belonging to 
the state, the indictment goes no further than to charge that the state 
of California was to demand of the United States the lands to be ap- 
plied for, leaving it to be inferred without any charge to that effect 
that, when the state received the lands from the United States in ex- 
change for lands of the state included in Forest Réservations, it would 
issue certificates of purchase and final patents for the lands so re- 
ceived to the applicants, who would transfer or convey the title to the 
plaintifï in error. 

The indictment is unquestionably open to criticism, but giving efïect 
to ail of its allégations, including the agreement between Benson and 
the plaintifï in error set forth in the indictment, and construing thèse 
allégations in view of the statutory provisions relating to the exchange 
of lands of the state within forest réservations of the United States for 
lands outside of thèse réservations, we think the crime of conspiracy is 
sufficiently charged ; but the criticism is directed mainly to allégations 
of the first count relating to the means employed to carry the conspira- 
cy into efïect. Section 5440 of the Revised Statutes (U. S. Comp. St. 
1901, p. 3676), under which the indictment was found, provides: 

"If two or more persons conspire ♦ ♦ • to defraud the United States In 
any manner • • * and one or more of such parties do any aet to effeet 
the object of the conspiracy, ail the parties to such conspiracy shall be liable." 

The gist of the ofïense is the unlawful combination. Bannon and 
Mulkey v. United States, 156 U. S. 464, 468, 15 Sup. Ct. 467, 39 L. 
Ed. 494. The unlawful combination is sufficiently charged in the in- 
dictment in the allégation that the défendants conspired together "to 
defraud the United States of the title to and possession of large tracts 
of land" described in the indictment. It is not necessary to aver the 
means employed to carry the unlawful combination into effect. United 
States V. Benson, 70 Fed. 591, 17 C. C. A. 293. Having averred the 
use of such means as would clearly apprise the défendant of the of- 
fense of which he is charged, we think the allégations are sufficient. 

It is next contended that the indictment does not charge a conspiracy 
to defraud the United States of anything; that, so far as any charge 
is made, it is that an agreement was entered into between Benson and 
the plaintifï in error to secure certain lands in California by means 
of state school lieu locations, and that if such an agreement amounted 
to a conspiracy to fraudulently obtain title to such lands it was a fraud 
upon the state and not upon the United States. This is but a limited 
and partial view of the indictment. It charges more. It allèges, in 
substance, that, when this conspiracy was formed to obtain title to the 
lands described, the lands were lands of the United States, and the 
object of the conspiracy was to secure a transfer of the title of the 
United States to the lands through the state of California to the plain- 
tiff in error. The machinery of the state land office was to be used 
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as an instijuinent to carry out the purpose of the conspiraçy and secure 
the title to certain lands of the United States, and it is no answer to 
this view of ,the acts of the parties to contend that the state was entitled 
to the lands as sélections in Heu of other lands lost to the state. As 
stated by the Suprême Court in Hyde v. Shine, 199 U. S. 62, 83, 25 
Sup. Ct. 760, 764, 50 L. Ed. 90, "The law punishes the false practices 
by which the lands are obtained." In United States v. Keitel, 211 U. 

S. 370, 374, 29 Sup. Ct. 123, 130, 53 L. Ed. , the court, referring 

to an indictment charging the conspiracy to be effected by procuring 
varions persons or agents to enter coal lands in their own name os- 
tensibly for their own benefit, but in reality for the use and benefit of 
the accused and a named corporation, said : 

"The unsoundness of the argument that as, when the prohiblted entries 
were made, the priée of the lands was pald to the United States, therefore the 
United States could net hâve been defrauded, is refuted by Its mère state- 
ment. If It were true, then In every case, however flagrant, where the lands 
of the United States were procured In violation of express prohibitions of law, 
the élément of f raud would cease to exist by the œere payment of the priée ; 
that is to say, the successful opération of the fraud would deprive the trans- 
action of Its f raudulent character. But the inhérent weakness of the conten- 
tion need not be further pointed out, because its "^ant of mérlt Is conclusively 
establlshed by the ruling of Hyde V. Shine, where a llke contention was de- 
cided to be wlthout foundation." 

It cannot be dbubted that, had a disclosure been made to the officers 
of the Land Department pf the United States of the facts alleged in 
the indictment, it would hâve effectively barred the obtaining by the 
alleged conspirators from the United States through the state of Cali- 
fornia the lands mentioned in the indictment. 

What the court said in the Keitel Case concerning the scope of the 
statute under considération is applicable hère : 

"Nor do we deenj it necessary to do more than briefly refer to the elaborate 
statements at bar concerning conçtructlve crimes, and the fear which also 
found expression In; the opinion below, that, if the words 'to defraud' in any 
manner or for any purpose recelve a broad signiflcance, charges of crime iday 
be hereafter predlcated upon acts not prohiblted and innocuous In and of 
themselves, and which, when they were committed, mlght, hâve been deemed 
by no one to afford the basis Of a crlmlnal prosecution. It wIU be tlme 
enough to consider such forebodings when a caae arlses Indlcatlng that the 
dread is real and not Imaglnary- That they are mère phantoms when applied 
to the case hère presented résulta from the obvions considération that the con- 
spiracy charged had for Its purpose the doing of acts which were in clear 
violation of the direct prohibition of the coal land laws, a prohibition whose 
meaning and éffect had been unmlstakably announced and applied by a dé- 
cision of this court rendered many years before the formation of the conspiracy 
hère charged. The cogency ctf thèse considérations becomes more pointedly 
manlfest when it Is borne in mlnd that the purpose and necessary efllect of 
the conspiracy complalned of was to obtaln the lands of the United States by 
the suppression of facts which, had they been dlsclosed, would hâve rendered 
the acquisition Impossible." 

We are of the opinion that the indictment sufficiently charges an 
offense against the United States. 

During the progress of the" trial a number of objections were inter- 
posed to the admission and rejection of testimony; the rulings of the 
court upon thèse objections are assigned as errors. 
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The first witness placed upon the stand for the United States was 
one George C. Hunt, who testified that he was a spécial agent of the 
General Land Office of the United States ; that he knew the plaintiff 
in error, who is referred to in the proceedings as Dr. Perrin. The 
witness testified that he had a conversation with Dr. Perrin in Septem- 
ber, 1905, in regard to the contract he had entered into with Benson 
in 1903. The witness said they met on the train; that the witness 
desired to get a statement from the doctor about the transaction. He 
did not get a written statement, but Dr. Perrin gave a verbal statement. 
The attorney for the United States (Mr. Black) then asked the wit- 
ness the f ollowing question : 

"Q. Dld you afterwards receive a communication from Dr. Perrin Inclosing 
a copy of the contract ; that Is, inclosing what purported to be a statement of 
his secretary, Mr. Williams, which Included a copy of the contract? A. I 
thlnk I did. Q. I show you a paper dated September 14, 1905, and ask you 
if that was recelved by you in due course of mail, and whether that Is signed 
by the défendant, Dr. Perrin? A. I reeeived It through the mail, and, from 
what I hâve seen of his signature, I thlnk that is It. That Is the letter that 
I got Q. And Inclosed wlth that letter were true copies of what purported 
to be a copy of the contract sent to you by Mr. Williams, his secretary? A. 
Àttached to thls affldavit of Mr. Williams are copies of the contract That is 
a copy of the contract" 

The attorney for the United States then offered in évidence the letter 
of Dr. Perrin dated September 14, 1905, and the copy of the contract 
inclosed in the letter. . 

Mr. Dunne, the attorney for Dr. Perrin, then asked the witness : 

"Q. I find, Mr. Hunt on looking at thls copy of the contract, that there Is 
attached thereto a paper headed 'Affldavit'? A. Tes, sir. Q. I want to know 
from you whether in the communication that you recelved, whIch you say was 
signed by Dr. Perrin, the affldavit and the copy of the contract were attached, 
and reached you with that letter of Dr. Perrln's? * * • A- Tes, sir. Thèse 
papers came with it. • * * The Court: Let them be read into the record. 
Mr. Dunne: Tou are going to read ail those papers into the record? The 
Court: Only those that he offers In évidence. Mr. Black: I am goIng to read 
the letter and the contract 'A.' The papers wlll be hère if you want to use 
them." 

The letter was then read as f ollows : 

"Williams, Arizona, September 14, 1005. 
"Mr. George O. Hunt Roswell, New Mexico. 

"Dear Sir: I send herewith the statement of Mr. Williams, covering as I 
believe ail the points you suggested. 

"If the statement does not cover any point, I would thank you to advise me. 

"When I reached Williams my brother had returned home from Washihg- 
ton. He tells me that Mr. Richards and Mr. Hitchcock wlll not be in Wash- 
ington uutll the flrst of October, so I will delay my going untll then. 

"Yours truly, E. B. Perrin. 

"Dlct. 1 Bnc. W. 

"Since writing above, I hâve thought best to also enclose a statement from 
my brother, which I enclose herewith. E. B. P." 

Mr. Black then offered in évidence and read the contract between 
Edward B. Perrin and John A. Benson, substantially as set forth in 
the indictment. 
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On cross-examination Mr. Dunne said : 

''In the flrst place, In connection with the cross-examination of thls wlt- 
ness,! I désire to offer in evlûence the statement of Mr. Williams referred t» 
In Dr. Perrln's letter to hlm Inclosed therewlth, and to wlileti, and as a part 
thereof thls so-called coutraet Is annexed." 

To this évidence the attorney for the United States objected on the 
ground that it was irrelevant, immaterial, and incompétent, and not 
cross-examination, and aiso that it might be considered a self-serving 
déclaration, and made after a conversation with a govemment agent. 
To this objection he added that he understood that the writer of the 
statement was in the courtroom. "He is hère," said Mr. Black. "If 
counsel desires his évidence upon the subject, he can put him upon 
the stand, and he will hâve the chance to cross-examine him." The 
court sustained the objection to the paper. Mr. Dunne moved the 
court to strike out the letter of Dr. Perrin, and the paper called "Copy" 
of the contract. This motion was denied. 

Subsequently, Lawrence S. Williams was called as a witness for the 
défendant. He was asked by Mr. Dunne: 

"Mr. Williams, do you recall a clrcumstaiice that a copy of a contract was 
put in évidence hère at the beglnnlng of thls case by Mr. Devlln or Mr. Black î 
It was detached from a letter and a statement whlch had been sent by Dr. 
Perrin to Mr. Hunt? A. Yes, sir. Q. Mr. Williams, dld you ever send that. 
copy of the contract? A. I dld." 

The attorney for the United States objected. The court sustained 
the objection, a,nd the witness was not permitted to testify further con- 
cerning this statement. 

The statement hère referred to was identified, and is in the record. 
It is the afîîdavit made by L,. S. Williams inclosed in the letter of Dr. 
Perrin's to George C. Hunt, spécial agent of the General Land Office^ 
dated Septiember 14, 1905. In this affidavit Williams swears that he 
was employed by Dr. Perrin in the capacity of secretary and book- 
keeper since December, 1903. He relates the transactions leading up 
to the contract between Benson and Perrin, dated October 31, 1904, 
and designated as "Contract A." He says : 

"When this contract was drawn, Dr. Perrin, Mr. Charles P. Snell, who was 
also in Dr. Perrin's employ as légal advlser khd timber cruiser, and myself re- 
tired to one of Mr. Benson's private offices to read over and confer about the 
same. Dr. Perrin read the contract aloud, and when he came to the word 
'nomlnees' he wanted to know what the word Implied, and how in our estima- 
tion Benson wôuld proceed to get title to the land. Mr. Snell thought that 
the contract was ail rlght and perfectly légal, and that it was up to Benson 
to furnlsh the nomlnees, and that ail he (Perrin) wanted was a légal tltle to 
the land. When we returned to the room in whlch Benson was seated, Dr. 
Perrin agaln referred to the word 'nomlnees,' and asked Benson at the sam& 
time how he Intended to get title to the land. Benson laughlngly repUed: 
'Never mind, Doctor, that is exactly what Hovey and others would llke to 
know. Dépend upon me ; every step I take will be perfectly légal, and I wlU 
give you a perfect title.' " 

Williams then states that on the SOth of November, 1903, another 
contract for 2,000 acres additional to be secured in the same manner 
as that in contract "A" was signed by Dr. Perrin. A copy of this 
contract was appended to the affidavit and marked "C." The affidavit 
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sets forth the payments made by Dr. Perrin to Benson in cash and 
forest reserve script for the lands referred to in thèse contracts, and 
the statement made by Dr. Perrin concerning the reason for turning 
over to Benson 8,000 acres of forest reserve scrip held by Dr. Perrin 
at that time, in exchange for state school indemnity locations which 
he was to receive from Benson. The affidavit then relates a statement 
made by Dr. Perrin in February, 1904, that he had conferred with 
Judge A. E. Bolton of San Francisco, and that the contracts with 
Benson were in ail probability illégal ones ; that he had gone to Ben- 
son, on threats that he would hâve Benson arrested, and had succeeded 
in getting another contract from him. A copy of a copy of this con- 
tract was attached to the affidavit, marked "C." This contract, dated 
February 4, 1904, contains an agreement on the part of Dr. Perrin to 
purchase lands from Benson to the amount of 14,000 acres ; Benson 
to obtain a good title, under the provisions of the act of Congress of 
June 4, 1897 — the forest reserve act. The agreement also provided 
that: 

"For that purpose said Perrin has pald said Benson thlrty-two thousand 
($32,000) dollars, to cover payment for his services, the surveying fee for se- 
lectlng the land, and the expenses and costs In paylng for said lands In the 
procuring tltle therefor, during the tlme speclfled in this contract, under said 
law, or under âny law by whlch tltle can now, or at any tlme during the llfe 
of this contract, be legally obtained." 

Dr. Perrin was called as a witness in his own behalf, and was shown 
this contract, dated February 4, 1904, and was asked this question: 
"Was this paper, Dr. Perrin, intended by you as a substitute and 
supersession of the October and November agreements?" To which 
question the witness answered, "It was." Thereupon the United States 
by its attorney moved to strike out said answer, which motion the court 
granted. Thereafter, during the direct examination of Dr. Perrin, and 
after his identification of the signatures to this contract of February 
4, 1904, bearing the signature of Dr. Perrin and also the signature of 
John A. Benson, the documents were offered in évidence. The attor- 
ney for the United States objected, and the court sustained the objec- 
tion. To the rulings of the court in the progress of the trial excluding 
the affidavit of Williams and the contracts and the other documents in- 
closed in Dr. Perrin's letter of September 14, 1905, and denying de- 
fendant's motion to strike out Dr. Perrin's letter and the copy of the 
contract of October 31, 1903, the attorney for Dr. Perrin interposed 
exceptions and reserved exceptions to the rulings. 

We are of the opinion that the court was in error in excluding the 
affidavit of Williams inclosed in the letter of Dr. Perrin to Hunt. 
The latter was a spécial agent of the General Land Office; he was a 
witness for the United States. He testified that he desired to get a 
statement from Dr. Perrin about the transaction with Benson, and ob- 
tained a verbal statement from Dr. Perrin, and in addition he received 
a letter from Dr. Perrin in which the latter said: 

"I send herewlth the statement of Mr. Williams coyerlng as I belleve ail th«i 
points you suggested. If the statement does not cover any point, I would 
thaak. you to advlse ma" 
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' vTh'ÇiStatfïmentEélerredito in this lettef consistée! of the: Sstatemfent: of 
Mr. Williams, whô was employed as Dr. Perrin's secretary and book- 
keeper, and this statément had attached to it copiés of the contracts 
between Benson and Dr. Perrin relating to the transaction which was 
the subject of the investigation by the spécial agent, namely, the con- 
tracts of October 31, 1903, November 30, 1903, and Februaryé, 1904. 
The attorney for the United States detached the contracts from the 
Williams statément and oflfered in évidence the letter of Dr. Perrin, 
with the copy of the contract of October 31, 1903, withholding from 
the jury the statément of Williams to which the copy of this contract 
was attached, and to which it related ; and withholding also the copies 
of the twQ remaining contracts of November 20, 1903, and February 4, 
1904 ; both of thèse contracts relating to the transactions between Ben- 
son and Dr. Perrin, originatipg in the contract of October 31, 1903. 

The letter and contract of October 31, 1903, were ofïered in évidence 
as Gontainin|f a déclaration or admission of the défendant Perrin as to 
the transaction in question. In such a case the rule is stated by the 
Suprême Court of the United States in Insurance Company v. New- 
ton, éè U. S. 33, 35, 22 L. Éd. 793: 

"Bvery admission Is to be takrai as an entlrety of the fact which makes for 
. the one sidei with the qualifications which limit, modify, or destroy Its effect 
on the other slde. • This is a settled prlnciple whlch has paésed by its unl- 
versality into an axiom of the law." 

This rtile, together with its reason, is thus stated in Best's Law of 
Evidence, § 680 : 

"Where part of a document or statément is used as self-harming évidence 
against a pàtty, he has a right to hâve the whole of It laid before the Jury, 
who may then eonslder, and attach what welght they see fit to any self-serv- 
ing statements it contains." 

To the same efïect is Taylor on. Evidence, par. 725. 

In the case of Lombard y. Chaplin, 98 Me. 309, 314, 56 Atl. 903, 
905, it was said : 

"It is clalmed that the whole letter is inadmissible, even if a part of it had 
been put in évidence, as it was a seif-servlng, net self-disserving, statément 
made to a third party. If the wrlter of the letter was a witness only, It la 
true that the letter could be nsed only to contradict hlm and impeach his 
credibllity, and not for the purpose of provlng or dlsprovlng any fact materlal 
to the issue Involved. But when the wrlter is also a party, this rule does not 
apply, for every statément in his letter, to whomsoever wrltten; may be tak- 
en as an admission to prove or dlsprove any fact relevant to the issue. 

"In the former case, where the wrlter is a witness only, his letter would be 
admissible only to contradict his présent testimony. But in the latter case, 
where the wrlter is also a party, his statément may be used to contradict his 
présent testimony, or as an admission of fact if materlal to the issue. In the 
case at bar; the extracts from the defendant's letter could not hâve been 
used to contradict his présent testimony, for no such contradiction appeared 
or was clalmed; hence they must necessarlly hâve been used as admissions 
of fact on thé part of the défendant. Cbnsldering this letter, then, as an ad- 
mission prevlously made by the défendant, did counsel for the plaintlfC, by 
introducing a part of it, thereby give the défendant the right to Introduce 
the balance? We thlnk he did. This court in Storer v. Gowen, 18 Me. 176, 
hâve held that: 'It is a prlnciple well settled that the admissions of a party, 
when glven in évidence, must be taken together, as well what makes In his 
favor as against him. Both are equal évidence to the jury, who wlU glve 
every part of the testimony such credence as it may appear to deserve.' Ham- 
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inatt V. Emerson, 27 Me. 308, 336, 46 Am. Dec. 598. In an early décision 1q 
Massachusetts, Whitwell v. Wyer, 11 Mass. 91, this is the language of the 
court: 'Where you rely upon a confession you must take It altogether.' And 
the same court says in O'Brien t. Cheney, 5 Oush. 148: 'The gênerai prin- 
ciple for which the défendant contends, namely, that, when the admission of 
a part is offered In évidence, he Is entitled to hâve the whole of what he said 
on the subject, at that Interview, stated as a part of the évidence, Is correct 
and is not denied.' See, also, Adam v. Eames, 107 Mass. 276; Dole v. Wool- 
dredge, 142 Mass. 161, 7 N. a 832. 

"In regard to the admission of 'the défendant, the court says In Mattocks v. 
Lyman, 18 Vt. 102, 46 Am. Dec. 138: 'That the whole déclaration of the 
party made at one time, as well that In hls favor as that whlch is ^gainst 
him, must be recelved and weighed.' And In Moore v. Wright, 90 111. 473, the 
court holds that: 'Where a party's admissions are called for, the party calling 
for the same is bound to take ail the other party said upon thô occasion con- 
ceming the matter in dispute, whether it makes for or against him.' It l8 
unnecessary to make further citations. The above, we think, is a falr state- 
ment of the practlce both in this country and Bngland wlth respect to the ad- 
mlsslbility of admission as testlmony." 

It foUows from this rule that with the letter of Dr. Perrin the whole 
of the statement should hâve been admitted in évidence, including the 
copies of the agreements attached to the statement ; or if excluded be- 
cause the author of the statement was présent in court at the trial and 
cotild be called by the défendants as a witness and cross-examined by 
the prosecution, then when called he should hâve been permitted to 
testify concerning the matters set f orth in such statement ; or if the 
statement of Williams and his testimony relating thereto were properly 
excluded by the court, then surely Dr. Perrin should hâve been per- 
mitted to testify concerning his letter to Hunt inclosing the Williams' 
statement and the copies of the agreements. 

Dr. Perrin was called as a witness in his own behalf and was asked : 
"Was this paper" — referring to the agreement of February 4, 1904 — 
"intended by you as a substitute and supersession of the October and 
November agreements?" He answered that, "It was." But this an- 
swer was stricken out by the court on motion of the attorney for the 
United States. Dr. Perrin certainly could not be deprived of the right 
to testify concerning the agreement of October 31, 1903. That agree- 
ment was in évidence against him, and he had a right to make any 
explanation of it he saw fit. He had a right to say whether it had con- 
tinued in effect, or whether it had been substituted or superseded by 
another agreement. It was contended on the part of the défendants 
that the agreement of February 4, 1904, was perfectly innocent, and 
was substituted for the former agreements when it was found that 
they might be construed as illégal. What weight the jury would give 
to such testimony or such contention was another question, and in no 
way affected his right to hâve the évidence laid before the jury. "A 
court or jury are not bound to give equal crédit to ail parts of a state- 
ment or admission; they may believe a part and disregard the rest. 
The rule only requires that what is in favor of the party making the 
admissions should be fairly and liberally considered and weighed with 
the other évidence." Jones on the Law of Evidence, § 295. 

Evidence on behalf of the United States was introduced tending to 
show that in pursuance of the agreement of October 31, 1903, Benson 
had filed or procured to be filed in the office of the Surveyor General 
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of the State a number of applications for the purchase from the statç 
of certain lands oî the United States, to be taken by the state in lieu 
bf lands included in certain forest reserves of the United States. Thèse 
applications numbered 29, and were introduced in évidence over the 
objections of the défendants and marked Exhibits 4, and 6 to 33, in- 
clusive. Twenty of thèse applications were dated from October 10, 
1903, to November 18, 1903, and called originally for 12,159.60 acres, 
including the two applications mentioned in the indïctment ; and nine 
applications were dated from February 13, 1904, to April 14, 1906, and 
called' originally for 5,694.46 acres. Thèse nine applications, exhibits 
numbered 8, 23, 23, 24, 28, 29, 30, 32, and 33, were ail made subsé- 
quent to the contract of February 4, 1904, and the question arises : Did 
not the admission of thèse nine applications dated subsequently to Feb- 
ruary 4, 1904, as évidence against the plaintifï in error, open the door 
for the admission of the agreement of February 4, 1904? We are of 
the opinion that it did. We think it was for the jury under proper 
instructions to détermine what weight should be given to that agree- 
ment in connection with the two previous agreements and the applica- 
tions for land made subséquent to that date. 

There are a number of other errors assigned which we do not think 
it necessary to review. We hâve carefuUy considered the rulings of 
the Court in each case, and we are of the opinion that there was no 
prejudicial error in any of them. 

For the etrors we hâve poînted out, the judgment will be reversed, 
with direction to grant a iiew trial. 

GILBERT, Circuit Judge (dissenting). I submit that the doctrine 
that every admission is to be taken as an entirety, and that, where a 
part of a document or statement is used as self-harming évidence 
against a party, he bas the right to hâve the whole of it laid before the 
jury, has no application whatever to the ruling of the trial court in 
excluding from the évidence the contract of February 4, 1904, and the 
afEdavit of Williams made on September 15, 1905. The indictment 
charged that the plaintifï in error and another did on October 31, 1903, 
enter into a conspiracy to defraud the United States of large tracts of 
land, under the agreement made on that day, which was set forth in 
haec verba, and it alleged that on November 4, 1903, as overt acts donc 
to carry out the conspiracy, the alleged conspirators filed two false, 
fraudulent, and fictitious applications for the purchase of certain des- 
ignated parcels of land. To prove one of the facts so alleged in the 
indictment, the government ofïered in évidence a copy of the agreement 
of October 31,, 1903. The copy so ofïered had corne lawfuUy into the 
possession of the District Attorney. It was the best évidence of the 
allégation so made in the indictment. It was an instrument which was 
complète in itself, and it referred to no other instrument. But it is 
said that it had Lacome so indissolubly connected with two other papers 
that it could not be severed from them for evidential purposes against 
the plaintifï in error. What is the tie that it is said so to bind thèse 
three papers together? It is that the plaintiff in error had voluntarily 
surrendered to an ofRcer of the government his contract of October 31, 
1903, together with his contract of February 4, 1904, and the affidavit 
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of bis secretary of date September 15, 1905 ; and the theory seems to 
be that, because the papers were surrendered at the same time, the 
introduction of one of them by the prosecution entitled the plaintiff in 
errer to the introduction of the other two, no matter at what time they 
were made or signed, for the reason that they were ail parts of a single 
admission. What is the admission of the plaintiff in error that was 
proven in this case? It is not his letter of September 15, 1905, for 
that letter contains no admission. If any admission of his was received 
in évidence, it was that he entered into the contract of October 31, 
1903. Had he declined to deliver up that contract, it may be doubted 
whether the prosecution could hâve proved the terms thereof, for he 
' coul'd hâve refused to furnish it as évidence against himself. But he vol- 
untarily surrendered it, and the argument is that because he surrendered 
with it two other papers of a later date he was entitled to hâve the latter 
go in évidence with the fîrst. But it is no part of the admission that 
he made the contract of October 31, 1903, that he afterwards made a 
différent contract to supersede it, nor is the alïidavit of his secretary 
any part of that admission — an affidavit made two years af ter the date 
of the first contract for the purpose of explaining it and the method in 
which opérations had been conducted thereunder. 

The substantive facts to be proved by the govemment were that the 
plaintifï in error and Benson entered into the agreement which is set 
forth in the indictment, and that thereunder they made fraudulent 
applications to obtain lands. How could it affect the proof of that 
agreement, and of the 20 applications shown to hâve been made under 
it, to prove the terms of a later agreement which was intended to 
supersede the first? In Wigmore on Evidence, § 3113, it is said: 

"The opponent against whom an utterance bas been put In may in his turn 
complément it by puttlng in the remainder In order to seeure for the tribunsil 
a complète understandlng of the total ténor and efEect of the utterance." 

Hère we may pause to inquire, would the afRdavit of Williams and 
the contract of February 4, 1904, aid the court or the jury in arriving 
at a complète understandlng of the total ténor and effect of the con- 
tract of October 31, 1903, and are those instruments useful in com- 
pleting the sensé of that contract? Says the same author, in section 
2119: 

"It f ollows f rom the gênerai" princlple that a distinct or separate utterance 
is not receivable under this prlnciple. The boundary Une hère Is usually de- 
fined by saylng that ail that was uttered at the same time on the same sub- 
ject is receivable." 

How is it possible by any rule of construction or process of reason- 
ing to reach the conclusion that thèse three papers, dissociated in time 
and subject, become utterances made at the same time and upon the 
same subject from the mère fact that they were surrendered by the 
plaintifï in error at the same time and in a single envelope, or were ail 
referred to in a single letter? It is to be observed, also, that the défense 
introduced the original contract in évidence, and thereby cured the er- 
ror, if error there was, in the introduction of the copy which was intro- 
duced by the prosecution. 
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But it is suggested that, irrespective of the question of its admîssi- 
bility On thé grounds above disctissed, the contract of February 4, 
1904, was admissible in évidence to show under whât agreement the 
parties chargea in the indictment rnade their applications for lands 
after the date of that instrument. This suggestion at first glance seems 
plausible, but on considération it will be seen that it is without merit, 
and that there was, upon that ground, no réversible error in the ruling 
of the trial court which excludéd such évidence. Under the agree- 
ment set forth in the indictment, the government proved, and it was 
not disputed, that 30 applications Vipère made on or before November 
18, 1903, including the two applications refefred to in the indictment. 
The piroof of the applications madë after February 4, 1904, may bé 
regarded as sUperfluous. It was bffered, doubtless, for the i-eason that 
the 9 applications so made subséquent to February 4, 1904, were sec- 
ond applications for some of the land^ which had already been covered 
by the first 20 applications, and were made for the acquisition of lands 
which were ail within the Scheme of the original- contract, as shown by 
the map which was made part théreof. It is important to bèar in mind 
that thè offense charged was an unla\vful conspiracy, not the act of un- 
lawfuUy acquiring government land. To sustain the indictment it 
wôuld hâve been sufficient, after proving the unlawful agreement, to 
prove one overt act donc to carry out the conspiracy. It was unnecessa- 
ry te adduce évidence of applications made after February 1, 1904. It 
would not hâve tended in the slightest degree to show innocence of 
the charge made in the indictment, if the défense had bèen permitted 
to prove that the applications made after February 4, 1904, were made 
under a légal contract. The prdof of the applications made after the, 
second agreement was entered into could not préjudice the plaintiff in 
ej-ror, nor could any explanation which he might hâve offered of those 
applications, or any proof under which they were made, affect the 
charge made in the indictment, and the évidence which was legiti- 
mately admitted to sustain it, for the court expressly charged the jury 
in that connection as follows : 

"There haà bèen introduced In évidence certain applications to purchase 
lands from thé state of Callfornla, but I Instruct you that unless the govern- 
ment has shown to your satisfaction and beyond a reasonable doubt that sald 
particular applications, or some of them, were filed as a part of the contract 
set forth In the indictment, or In pursuance ther,eof, then you should disregard 
them entlrely." 

Can it be said that the second contract was admissible to prove the 
intent of the parties in making the first contract? If such is the law, 
it follows that it is in the power of ail who conspire to acquire lands 
of the United States unlawfully to purge their conspiracy of its ille- 
gality by making a new and innocent agreement at any time before in- 
dictment, or indeed after indictment, provided' it is shown that some of 
their applications for lands were made under the new agreement. 
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BBNSON V. UNITED STATES, t 

(Circuit Court o( Appeals, NInth Circuit March 1, 1909.) 

No. 1,562. 

In Error to the District Court cl the United States for the Northern Dis- 
trict of Callfornla. 

J. O. Campbell, for plalntiff in error. 

Kobt. T. Devlin, U. S. Atty., and A. P. Black, Asst U. S. Atty. 

Before GILBEliT, ROSS, and MORROW, Circuit Judges. 

MOEBOW, Circuit Judge. The plalntiff in error was Indlcted In the court 
below with Edward B. Perrin for a consplracy to defraud the United States. 

This case was heard upon objections to the indictment upon the record flled 
by his codefendant, Edward B. Perrin, No. 1,541. The only question raised 
In this case Is the sufficiency of the indictment. 

We held in the Perrin Case Qust declded) 169 Fed. 17, that the indictment 
l8 Bufflcient; and upon the law of that case the judgment in this case Is af- 
flrmed. 



McBLVAIN V. HARDESTÏ. 

(Circuit Court of Appeals, EIghth Circuit March 24, 1909.) 

No. 2,783. 

1. Bafkettptct (§ 184*)— Tbanbfebs Void Undeb State Laws. 

A contract for the sale of a saloon provided that the receipts of ail sales 
should be deposited In a certain bank to the crédit of the saloon, and used 
for no other purpose than the payment of the saloon Indebtedness, neces- 
sary runnlng expenses, and the balance of the purchase price, and In case 
of a failure on the part of the buyers to well and truly comply wlth the 
conditions of the agreement, the contract should be void and the saloon 
should become the property of the seller, with ail moneys belonglng there- 
to. Held that, whether such agreement was a conditlonal sale or chattel 
mortgage, it was one or the other, and was void untll filed in the recorder's 
office of the county in which the mortgagors or vendors reslded, as re- 
quired by Rev. St. Mo. 1899, §§ 3404, 3410, 3412 (Ann. St. 1906, pp. 1936, 
1940, 1945), especially as agalnist subséquent credltors of the purchasers, 
whose daims were represented by the purehaser's trustée in bankruptcy. 
[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 276; Dec. 
Dlg. f 184.*] 

3. BANKEtrPTCY (§ 160*) PREFERENCES— INSOLVENCT. 

Bankruptcy Act July 1, 1898, c. 541, § 60a, 30 Stat 562 (U. S. Comp. 
St. 1901, p. 3445), provides that if the bankrnpts at the time of the trans- 
fer in question were insolvent and the effect of the transfer was to enable 
the transférée to obtain a greater percentage of hls debt than any other 
credltors of the same class, such transfer constituted a préférence. Held, 
that under the provision of the same section that the four months' time 
withln which transfers by the bankrupt are presumed to be invalld shall 
not expire untll four months af.,er the date of the recording or register- 
Ing of the transfer, if by law such recording or registering is requlred, 
the effect of a transfer by the bankrupts as constltuting a préférence must 
be judged as of the date it was filed for record, and if the bankrupts were 
then insolvent, and the transfer would enable the transférée to obtain a 
greatér percentage of hls debt than other simple contract credltors, it con- 
«tltutes a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 249-258; 
Dec. Dlg. I 160.*] 

•For other câseB see same toplc & § nvmbeb in Dec. & Ara. Digs. U07 ta date, & Rep'r Indexes 
t Rehearlng denled May 26, 1909. 



32 169 WBDSSR^h BBPOBTBB. 

8. Bankeuptct (5 160*) — Pbefeeences— Insolyenct. 

A contract for the sale of a saloon required subséquent recelpts to be 
used for the payment o£ running expansés, the Indebtedness of the seller, 
and the balance of the purchase price, and declared that on default the 
contract should be vold and the saloon beeome the property of the seller, 
wlth ail moneys belonglng thereto. When the buyers purchased, their 
capital amounted to only $500. They agreed to pay $3,900 for the saloon, 
Includlng the seller's outstandlng obligations, amounting to $2,600. In 
seven months they had lost their capital and had paid the seller's indebt- 
edness, but in its place had incurred a liUe amount of unpald indebtedness 
to their current merchandise credltors, when default was made In pay- 
ment of one of the purchase-money notes, whereupon the seller recorded 
his contract on July 7, 1905, and took possession, after whlch the buyers 
beCame bankrupts. Eeld, that the buyers were Insolvent when the trans- 
. fer was recorded, and that such transf er constituted a préférence. 

[Ed. Note. — For othfer cases, see Bankruptcy, Cent I>ig. §§ 249-258 ; 
Dec. Dlg. § 160.*] 

4. Bankeuptcy (§ 303*)^PnEFEBENCES— Knowledge cf. Insolvenct. 

Evidence held to show that the seller of a saloon business to the bank- 
rupts, taking a lien thereon for an unpaid portion of the price, had knowl- 
edge of the bankrupt's insolvency at the time he flled his lien contract for 
record, and had reasonable cause to belleve that the préférence which 
was actually given hlm by the bankrupts in surrendering possession under 
Buch contract was intended by the bankrupts to constitute a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 462; Dec. 
Dig. § 303.»] 

6. Bankbuftct (§ 395*) — Pbefeebnce— Restoeation of Peopeett in Kind. 

Where property transferred by a bankrupt to a lien créditer pursuant 
to a voldable préférence could not be restored In kind to the trustée, the 
latter could recover Its value. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 466-468; 
Dec. Dlg. § 805.»] 

6. Bankeuptoy (I 205*) — Peefeeenoes— Ceeditoes— Liabilitt. 

Where a seller of a saloon business to tbe bankrupts, at the time of 
retaking possession under a lien contract, constituting a voldable préf- 
érence, accounted to the bankrupts for the différence between his debt and 
the falr value of the property, such seller was not accountable to the 
bankrupt's trustée for the différence so paid, whether It was returned by 
the bankrupts or paid over to another créditer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 234; Dec. 
Dig. § 205.*] 

7. Bankeuptoy (§ 303*) — Voidable Peefeeence— Good Wirx. 

In a suit by a bankrupt's trustée to recover the value of the property 
of a saloon business retaken by a lien créditer pursuant to a contract of 
sale, constituting a voidable préférence, évidence held insuffleient to show 
that the business, at the time défendant resumed possession thereof, had 
any appréciable good wlU, and hence the court erred in charging défend- 
ant for the value thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. f 462; Dec. 
Dig. § 303.*] 

8. BArrKEUPTCY (§ 293*) — Pbefeeences— Action by Teustee— JuEisnicTioN. 

Bankruptcy Act July 1, 1898, c. 541, S 60b, 30 Stat 562 (U. S. Comp. 
St. 1901, p. 3445), confers plenary jurlsdiction on courts of bankruptcy, 
as well as other courts therein mentioned, of an action by a bankrupt's 
trustée to recover the value of property taken by a lien créditer pursuant 
to a voidable préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §| 410-412; 
Dec. Dig. § 293.*] 

•For other cases see same topic & i nvmeeb in Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexai 
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Appeal from the District Court of the United States for the South- 
eastern Division of the Eastern District of Missouri. 

A. L. Oliver (R. B. Oliver, R. B. Oliver, Jr., and Charles B. Paris, 
on the brief), for appellant. 

Benson C. Hardesty (Sterling H. McCarty, on the brief), for ap- 
pellee. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

ADAMS, Circuit Judge. The trustée of the partnership estate of 
Crawford & Carter in bankruptcy brought this action in equity to 
annul the transfer by the firm of its stock of liquors and other saloon 
property to the défendant, McElvain, and to recover their value on 
the ground, among other things, that the transfer constituted a void- 
able préférence within the meaning of Bankr. Act July 1, 1898, c. 541, 
§§ 60a, 60b, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended 
by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (U. S. Comp. St. Supp. 
1907, p. 1031). The learned trial court sustained the contention of the 
trustée and rendered a judgment against the défendant for the value 
of the property transferred including $600 for the supposed value of 
the good wiU of the business. Hence this appeal. 

Many of the material facts are uncontroverted. Ail the parties to 
the original transaction were saloon men familiar with the business 
as carried on in Caruthersville, Mo., the scène of the présent con- 
troversy. In December, 1904, McElvain owned the saloon and sold 
it, with an unexpired license to carry on the business, to Crawford & 
Carter for $3,900. They had little money but apparently much con- 
fidence. They paid $500 in cash, which constituted ail their means, 
executed and delivered to McElvain their eight promissory notes each 
for $100 payable monthly, and assumed and agreed to pay McElvain's 
maturing obligations for supplies which he had purchased while own- 
ing and operating the saloon, amounting to about $2,600. McElvain 
continued to carry on the saloon business in two other places in the 
same town. Simultaneously the following agreement was executed 
and delivered: 

"This agreement made and entered Into this 9th day of December, 1904, by 
and between J. M. McElvain, party of the flrst part, and H. C. Carter and G. 
O. Crawford, of Caruthersville, Missouri, parties of the second part, witness- 
eth: That whereas, the said party of the first part has this day sold and 
delivered to the said parties of the second part the Climax saloon, in the city 
of Caruthersville, Missouri, upon the following terms and conditions: Condi- 
tloned, that the said parties of the second part assume ail indebtedness of 
the said Climax saloon, and fully pay ofC and diseharge same as fast as said 
indebtedness matures, and that the said party of the first part own and 
coUect ail debts due said Climax saloon up to this date, and that ail sales of 
said Climax saloon be deposited in the Bank of Caruthersville, in the city of 
Caruthersville, Missouri, to the account of the Climax saloon, and no part of 
eald sales to be used, by the said parties of the second part for any other pur- 
pose, other than the payment of the indebtedness of said saloon and the 
necessary running expeuses of the same, together with eight promissory notes 
glven the said party of the first part, for one hundred dollars each, one due 
every thirty days from date, being the purchase money of said saloon, and in 
case of a f allure on the part of the said parties of the second part to well 
and truly comply with the conditions of the agreement, fully pay ofC and 
diseharge ail of said Indebtedness as the same matures, then the contraet to 
169 F.— 3 
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l» jq4a,, apd the-sald saloon herein sold to become the property of the sald 

"party 'of the flrst part together wltt any and ail moneys b^onging to eaid 

saloon, elther In the Bank of Carnthersvllle or elsewherè. Witness whereot 

that thç sald ipartiefi hâve hereurito set thelr hands the day and yéâr aforesald. 

"[Signed] J. M. McJEavain, 

"G. O. Crawford, 
' "H. C. Carter." 

The firm took possession and, operated the saloon for about seven 
ftîoriths' until July 13, 1905. During that period they paid between 
$3,400 and $3,500 of the vendor's debts and also two or three of the 
purchase-^money notes. The balance of those maturing were dis- 
honored. In the seven months they had so reduced their total indebt- 
edness to the vendor of $3,400 that only $730 remained unpaid. 

The rgreement of Decemb,er , 9th, although signed by the parties, 
was never acknowledged and was not filed for record or recorded 
in the recorder's office of Eçmiscot county, wherein Caruthersville 
was sityated and the vendofs resided, until July 7, 1905. McElvain 
then uppn. hearing of the dishotior of one of the firm's checks out of 
solicitude, for the balance of $730 due him on the purchase price caus- 
ed it to be filed for record. Immediately upon taking this step he 
demaiided payment of his noies then overdue and upon refusai as- 
serted his right alleged to exist under the agreement of December 
9th ,tp the possession and, ownership of the saloon and contents, and 
this right seems to hâve been accorded to him by the firm. An in- 
ventory and valuation were then taken, showing stock on hand of the 
value of $1,073. McElvain took this property which constituted ail 
the assets of the firm as well as of its individual members at that 
figure, apd gave to the firm his promissory note for $342, the excess 
over his own debt then due. This. note was immediately transferred 
to J. S. Wahl in part payment of a debt due by the firm to William J. 
Lemp for which Wahl was surety. During thèse seven months while 
the firm was paying over $3,600 of McElvain's merchandise debts and 
some of the purchase-money notes, it purchased new goods to replen- 
nish its stock from wholçsale houses to the ambunt of over $3,600, 
and at the time of cessation of business had paid on account thereof 
about $1,000, leaving a balance of over $3,600 still unpaid. This sum 
of money repre,sents the debts now due to the creditors of the estate 
of the bankrupts, and thèse debts were ail contracted while McElvain 
withheld his agreement from the record and on the faith of the firm's 
being the real as they \vere the ostensible owners of the saloon. The 
saloon and property therein which the firm transferred and delivered 
to McElvain constituted ail their assets, so that unless a recovery 
be had in this action the merchandise creditors of the firm with claims 
amounting to $3,600 will hâve no participation in the firm's assets. 
On October 30', 1905, the firm and its individual members were ad- 
judicated bankrupts on a pétition filed by their creditors against them 
on October 3, 1905. The fiHng of the agreement for record and the 
trarisfer to McElvain were therefore within four months before the 
filing of the pétition in bankruptcy. 

Whether this agreement measured by the rules laid down by us 
in Re Columbus Buggy Co., 143 Fed. 859, 74 C. C. A. 611, and Dunlap 
v. Mercer, 156 Fed. 545, 86 C. C. A. 435, be a chattel mortgage or a 
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conditional sale, about which much argument was îndulged, we deem 
it unnecessary to décide. It was clearly one or the other, and in 
either case the law of Missouri made it invalid and void against cred- 
itors of the mortgagors or vendors, until recorded or filed in the re- 
corder 's office of the county in which the mortgagors or vendors 
resided. Sections 3404, 3410, 3412, Rev. St. Mo. 1899 (Am. St. 1906, 
pp. 1936, 1940, 1945). This is particularly true as against subsé- 
quent creditors like those represented by the trustée in this case who 
incurred their debts on the faith of an apparent unencumbered and 
unconditional ownership by their debtors of their property. Collins v. 
Wilhoit, 108 Mo. 451, 18 S. W. 839; State, to Use of Mayer, v. 
O'Neill, 151 Mo. 67, 53 S. W. 240; Oyler v. Renfro, 86 Mo. App. 
321 ; Landis v. McDonald, 88 Mo. App. 335 ; Harrison & Calhoun v. 
South Carthage Min. Co., 95 Mo. App. 80, 68 S. W. 963, s. c. 106 
Mo. App. 32, 79 S. W. 1160; Gilbert Book Co. v. Sheridan, 114 Mo. 
App. 332, 89 S. W. 555; First Nat. Bank of Buchanan County v. 
Connett, 142 Fed. 33, 73 C. C. A. 219, 5 L. R. A. (N. S.) 148. 

From the foregoing it appears that the law of the state of Mis- 
souri required a recording or registering of the agreement of Decem- 
ber 9th in order to validate it as against the creditors of Crawford & 
Carter. 

Section 60a of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445]) provides that if Crawford 
& Carter were, at the time of the transfer in question, insolvent, and 
if the effect of the transfer was to enable the transférée to obtain a 
greater percentage of his debt than any other creditors of the same 
class, such transfer constituted a préférence. The same section pro- 
vides that thé four months' time there referred to shall not expire 
until four months after the date of the recording or registering of 
the transfer if by law such recording or registering is required. 

In view of the foregoing the effect of the transfer to McElvain 
is to be judged as if made on the 7th day of July, 1905, when it was 
filed for record. If Crawford & Carter were then insolvent, and if 
the effect of the enforcement of the transfer was to enable McElvain 
to obtain a greater percentage of his debt than any other of their 
simple contract creditors, the transfer constituted a préférence within 
the meaning of the bankruptcy law. 

There can be no doubt of the firm's insolvency at that time. It 
embarked in business seven months before with a capital of $500 only. 
They had then lost their capital and had paid $2,600 indebtedness to 
McElvain, but had incurred a like amount of unpaid indebtedness 
to their current merchandise creditors. As a resuit they had lost 
ail their capital and had merely substituted several creditors for one. 
They were hopelessly insolvent on July 7, 1905, and without any 
doubt the effect of the transfer, if held good, would enable McElvain 
to obtain a greater percentage of his debt than other like creditors 
vvould get. He would get practically ail of his debt, and they prac- 
tically nothing. 

Notwithstanding the fact that the transfer constituted a préférence, 
it was not voidablè by the trustée, and he could not recover the prop- 
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erty ,transferred or its value unlCss the transférée had reasoilable 
cause to believe a préférence was thereby intended to be given to 
him. Section 60b of the Bankruptcy Act. As, for the purposes of 
this case, the transf er is to be treated as made on the date the agree- 
ment was recorded, so the transferee's belief or cause for belief con- 
cerning it must relate to that time. The évidence of two witnesses 
including Carter, one of the firm, strongly tends to show that Mc- 
Elvain had full knowledge of the hopelessly insolvent financial con- 
dition of the firm.when he recorded the agreement ànd took posses- 
sion of the saloon. Other witnesses, including McElvain, testify to 
the contrary. A careful considération of ail the évidence satisfies 
us that the testimony of the two witnesses referred to was correct. 
It comports with the probable and harmonizes with ail the facts and 
circumstances of the case. McElvain lived in the same town as his 
creditors and carried on the saloon business on his own account in 
two other places. It was a small town of only about 3,000 inhabitants, 
where familiarity with the business and financial condition of com- 
petitors in trade is not uncommon. He was deeply interested in the 
firm's business. His personal interest in seeing that his old debts 
and his purchase money should be paid made it a reasonable thing for 
him to inquire about and become familiar with the alïairs, purposes, 
and intentions of his debtors. 

Moreover, if McElvain did not hâve actual knowledge of the in- 
solvent condition of his debtors, we think in the circumstances of 
this eaSe he is constructively chargeable with that knowledge. He 
took a tfansfer of ail his debtors' property — of a going concern — in 
satisfaction of a debt. This in itself was an unusual thing, and the 
reasons which actuated it must hâve sprung from a fea'r or suspicion 
of danger. Solvent and prospérons business houses do not commonly 
pay debts that way. He knew of his own dishonored notes. He 
knew that his debtors could not hâve carried on active business for 
seven months and thereby make enough to pay over $2,600 upon his 
own indebtedness assumed by them without purchasing supplies. 
Thèse facts and many othèrs disclosed by the record were sufficient 
to put him as an ordinarily prudent man upon inquiry as to his debtor's 
solvency and to charge him with ail the knowledge he could hâve ac- 
quired by the exercise of reasonable diligence. In re Eggert, 102 
Fed. 735, 43 G. C. A. 1; Pittsburgh Plate Glass Co. v. Edwards, 148 
Fed. 377, 78 C. C. A. 191 ; Houck v. Christy, 152 Fed. 612, 81 C. 
C. A. 602, 605, and cases cited. If he had resorted to the most ob- 
vions sources of information and had made inquiries of his debtors, 
or if he had exercised the right commonly exercised by creditors of 
examining the account books of their creditors, he would hâve quick- 
ly ascertained what Carter testifies to be true, that : "The size of his 
pile was $1.80"; that "Crawford had a horse and buggy and pos- 
sibly a coït"; and that thèse were the only assets available for them 
to pay an indebtedness of $2,600 due to their gênerai creditors. 

On the testimony disclosed by this record we hâve no doubt that 
McElvain had reasonable cause to believe that the préférence which 
was actually given him was intended by his debtors" for that purpose. 
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Inasmuch as the property transferred cannot be restored in kind 
to the trustée, the latter under the statute is entitled to recover its 
value. It seems to be agreed that the valuation of $1,072 put upon 
the property when the inventory was taken is substantially correct. 
This being in excess of McEIvain's debt in the sum of $343, he at 
the time and as a part of the transaction accounted to the firm for 
that excess and cannot be held accountable to the trustée for it. The 
défendant did not accept the transfer to that extent, and the learned 
trial court improperly included it in the sum awarded to the trustée. 
Whether the firm retained it or paid it over to another creditor is 
immaterial. The trial court also allowed a recovery of the sum of 
$600 for the good will of the business of Crawford & Carter claimed 
to hâve been transferred to McElvain. Without expressing any opin- 
ion as to when and under what circumstances, if at ail, the good will 
of a business may be "property" within the meaning of section 60a 
and 60b of the Bankruptcy Act, we content ourselves by stating the 
conclusion reached that, if the saloon ever had any good will of value 
known to the law, it had been utterly destroyed by the methods pur- 
sued and the results achieved by the bankrupts and McElvain during 
the seven months of their relationship to it. The évidence satisfies us, 
that there was no good will of value at the time of the transfer, and 
that the allowance of anything in favor of the trustée on that account 
was erroneous. 

Defendant's contention that the court of bankruptcy had no juris- 
diction to grant the relief sought in this action is untenable. Section 
60b of the Bankruptcy Act, which gave the right, conferred plenary 
jurisdiction upon the court of bankruptcy as well as upon other courts 
there méntioned to enforce it. Other questions which were argued 
by counsel for appellant hâve been carefully considered and are found 
to be without merit. 

The decree must be reversed, and the cause remanded to the trial 
court with directions to enter a decree for $730, instead of $1,672, and 
in ail other respects to conform to the terms of the decree appealed 
from. 

It is so ordered. 



WASHINGTON TRUST CO. OF CITÎ OF NEW YORK r. DUNAWAY et al, 

(Circuit Court of Appeals, Nlnth Circuit. February 23, 1909.) 

No. 1,627. 

1. Raii^oads (§ 163*) — Moetgages—Validitt— Alaska Railroad Act. 

By Act May 14, 1898, c. 299, 30 Stat. 409 (U. S. COmp. St. 1901, p. 1575), 
Congress granted right of way over public lands of the United States In 
Alaska to any railroad company complying with Its provisions, which re- 
qulred the fillng of a preliminary map of the location of its road, and 
wlthln a year after its approval a map and profile of definite location of 
at least a 20-niile section, and the same each year until completion. It 
provided that the filing of the preliminary survey and map should during 
the ensuing year hâve the effect to render ail the lands on which such 

•For other oa«e8 see same tople & 5 numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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suryej; sl^çpiajpaps subject to soch, rlght of way. Also, that mortgageg ex- 
eciited h¥ ai^ coippaiiy acquiring right of way thereuflder ghould be re- 
cordèa wicb tfi'e Secretary of tbe Interlor, and shpuld be à lien upon ail 
the rights' aiiia property of tbe Coiûpany as tberein ësJ)reBsèd, aud that 
the rlght of way of a company should iiot be assigned of transferred uutil 
at least one-fourth of the proposed mlleage of its road had befth constructed, 
except by mprtgages given to ald In Its constructloii. There was also a 
provision thàt,' on proof that actual survèys had been previciusly made or 
construction commenced, rights under the act should relate back to the 
date of such purvey or commesncement of work. , The Couneil City & 
SolomQn RJtv^r iRailroad Company, under its theuj . corporate name, flled 
Its prellmlnaj:y map of location under said act In 1903, and afterward 
conimeiicèd the actuai Construètloii of its road. ■ ïh 1Ô05 It executed a 
mortgagè <JH ail of Its property iûïen oii*ned or to te thetéafter acçtuired 
to secuïe bbndîs to be usedîfor construction purposes, W;hich mortgage was 
recorded, |i;ç,j^uired byjthe-act, It had not at that tlmp çojnplied with 
the provision requirlng'ttéfiling of map and profile b'f dëflnite survey, 
but tbe tljae'for doing àd àiid for completlon of Its road was afterward 
extended by spécial act «f i Gongress with whlph Itîeomplled. Held that, 
havlnglnvlew the purpofte of the législation to encourage the building of 
roads, thf> mortgage was-wit^ln the scope of its provisions and constituted 
a valld lien pn the compâny'S property. 

[Ed. Note.— ror other daisc^, see Rallroads, Cent. Dig. S 505; Dec. DIg. 
S 163.*) ' 

2. Eaileoads (I 165*) — MoetgaJbes—Recordins— Alaska Baileoad Act. 

Act May 14, 1898, c. 299, 30' Stat. 411 (D. S. Coriip. St. 1901, p. 1578), 
grantlngi xlght of way for irailroads over lands of the United States in, 
Alaska, provjdes," in section 6, that "ail mortgages executed by any com- 
pany acquiriifg a.right of )vay under this act, upon any portion of Its road 
that may be cotisbucted in said District of Alaska shall be recorded with 
the Secretary of the intërlor and the record thereof shall be notice of 
their éxecution and shall bfr a lien upon ail the rights and property of 
said compauy as therein expressed, and such mortgage shall also be 
recorded in the office of the Secretary of the District of Alaska and 
in the office of tbe Secretary of the state or territory wherein such com- 
pany is organlzed." ffeîiï, that such provisions contemplated a mortgage 
on the road as an entlrety, includlng right of way, roadbed, track, roUing 
stock, and appurtenant property, and that the gênerai provisions of the 
subséquent Alaska Code of June 6, 1900 (Carter's Arin. Codes Alaska, §§ 
514, 515), requlring chattel niortgages to be recorded in the precinct where 
the mortgagor résides and where the property is, and to be renewed 
each year, did not apply to such a railroad mortgage nor repeal the 
spécial provisions for its recordlng. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 165.*] 

S. Statutes (i 162*) — RepeaI/ bt Implioatioh— Spécial and Général Aots. 
A spécial statute is not repealed by Implication by a later gênerai 
etatute, althoUgh the latter Is broad enough in its terms to Include the 
same subject-matter, unless they are manifestly inconsistent. 

[Ed. Note. — ^For other cases, see Statutes, Cent Dig. § 235; Dec. Dig. 
i 162.*] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

Thls is an appeal from an order of the District Court of Alaska, Second 
division, refuslng a preliuiinary Injunction. 

The case shows that the appelles Alice Dunaway reeovered in that court a 
Judgment against the Couneil City & Solomon River Railroad Company for 
$7,500 as damages sustained by her- whlle a passenger upon its railroad, upon 
which judgment an exécution was Issued and levied by the appellee Powell, 

*For otlier cases see same topic & { numbbb ii^ Dec. & Am. Dlgs. 1907 to.date, & Rep'r Indezu 
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as United States marshal for the Second division o( the District of Alaska, 
upon certain locomotjYes, cars, and other articles of persoualty of the rail- 
road, Company used by It In the opération of its road. ïhe marshal havlng 
advertieed the property for sale to satisfy the judgment and costs, the appel- 
lant, by vlrtue of a mortgage executed to it by the railroad company prior to 
the institution of the action for damages, brought the présent suit to obtain 
an injunction preventing the sale of the property by the marshal. 

The pieadings show that the Council City & Solomon River Railroad Com- 
pany was organized under the laws of the state of New Jersey, and was orig- 
inally ineorporated March 27, 1902, under the corporate name of the "Western 
Alaska Construction Company," but that on the 17th day of Febniary, 1905, 
ifs original corporate name was, pursuant to the laws of the state of New 
Jersey, changed to "Council City & Solomon River Kailroad Company" ; that 
by its charter the corporation was, among other things, authorlzed "to survey, 
locate, construct, operate, own and maintain a railroad with one or more 
main tracks, together with ail necessary or convenient sidetracks, spurs, 
switches and turnouts, from a point at or near the mouth of Solomon river 
wlthln or adjacent to the limits of Solomon City In the territory of Alaska, 
In the United States of Ainerica, northeastwardly to a point wlthln or ad- 
jacent to the limits of Council City in said territory, and thence to such point 
wlthln or adjacent to the limits of said Council City as may be convenient or 
necessary for the purpose of there Connecting said railroad with other rail- 
road or railroads now or hereafter found In or adjacent to said Council 
City" ; that the company, for the purpose of avalling itself of the rights grant- 
ed by an act of Congress entltled, "An act extendlng the homestead laws and 
providlng for rlght of way for railroads in the District of Alaska, and for 
other purposes," approved May 14, 1898 (Act May 14, 1898, c. 299, 30 Stat 
409 [U. S. Comp. St 1901, p. 1575]), dld, on the 20th day of February, 1903, 
file with the Secretary of the Interior a duly certlfied copy of its articles 
of Incorporation and due proof of its organlzation thereunder, ail of whlch 
was approved by the Secretary of the Interior and aecepted for flling In hls 
ofBce on the date last mentioned, and that thereafter, to wlt, July 2, 1903, 
the company flled with the Secretary of the Interior a prellmlnary actual sur- 
vey and plat of Its proposed route, together with, plats of its station and 
terminal grounds, ail In dupllcate, in aceordance with the provisions of 
section 4 of the aforesaid act of Congress, which prellminary survey and plat 
were approved and flled Ip the office of the Secretary of the Interior, and 
duplicates thereof were thereafter and durlng the year 1903 forwarded to and 
flled with the reglster and receiver of the land office of the United States at 
Juneau, Alaska ; that the company thereafter commenced the actual con- 
struction of its road along the Une of said route, and thereafter, to wlt, 
Aprll 9, 1904, an act of Congress (33 Stat. 165, c. 113.5) was passed, entltled 
"An act for the relief of the Western Alaska Construction Company's Rail- 
road," providlng that the time of the company to comply with the provisions 
of sections 4 and 5 of chapter 299 of the aforesaid act of May 14, 1898, "in 
acquirlng and completlng Its railroad now under construction In Alaska, Is 
hereby extended as follows: 

"First. The tIme to file the map and profile of definlte location of Its first 
section of at least twenty miles with the reglster of the land office in the 
District of Alaska, as provlded In said sections four and flve, is hereby ex:- 
tended to and Includlng the thlrty-flrst of December, nineteen hundred and 
four. 

"Second. The time to complète the flrst section of at least twenty miles of 
its railroad as provlded In said section five, Is hereby extended to and In- 
cludlng wlthln one year after the flling and approval of the definlte location 
of said section of said railroad as in said chapter and by this act is provlded ; 
and such railroad company shall be entltled to ail the beneflts eonferred upon 
it by the provisions of such act upon its due compliance with ail the provi- 
sions thereof, excepting only the provisions thereof, relating to the flling of 
the map and profile of definlte location of Its first section of not less than 
twenty miles of its road wlthln twelve months after the fillng with the 
Secretary of the Interior of a prellmlnary actual survey and plat of its pro- 
posed route, as prescribed In said sections four and five of said act, and the 



40 169 FfiDEIRAL EBPOETHB. 

provision therepf relating to the completlon of the sald flrst section of Ita 
road ^fithitt 6ne 'yiear, as originally provided In section flve of sald act: 
Provlded, that ôuefl lallroad company Bhall file wlth the proper register of the 
land olBce for the District of Alaska, a map and profile, of the first section of 
its road of at least twenty miles on or before Beeember thlrty-first, nineteen 
hundred and four, and shall complète such section of its sald road withln one 
year after such deflnlte location has been approved by the Secretary of the 
Interior, as provlded in sald section flve of sald act," 

That on the llth day of January, 1906, Congress passed an act entitled, 
"An act to aid the COuncil Gity and Solomon River Railroad Company," read- 
ing as fôUows: 

"Be it enacted by the Senate and House of Représentatives of the United 
States of America in C!ongres8 assembled: 

"That the time of the Gouncll City and Solomon River Railroad Company 
to comply wlth the provisions of sections four and flve of chapter one hun- 
dred and ninety-nlne of the Laws of the United States, entitled 'An act ei- 
tendlng the homestead laws and provldlng for a right of way for rallroads 
in the District of Alaska, and for other purpqses,' approved May 14th, 1898, 
in acquirlng and building its railroad now under construction in Alaska, is 
hereby extended as follows: 

"First That the time to file the map and profile of deflnlte location of its 
flrst section of at least twenty miles wlth the register of the land office In the 
District of Alaska, as provlded in sald sections four and flve, is hereby ex- 
tended to and Includlng the thlrty-flrst day of December, nineteen hundred 
and six. 

"Second. That jthe time to build the first section of at least twenty miles 
of its railroad, ak provlded in sald section five, is hereby extended to and 
Includlng the thlrty-flrst day of December, 1906, and the time for building its 
èntire railroad, as provlded in sald section five, is hereby extended to and 
includlng December thlrty-first, nineteen hundred and nine. 

"Third. That It shall be lawful for the Councll City and Solomon River 
Railroad Company to hereafter operate its railroad in the District of Alaska 
for a period to and Includlng December thlrty-first, nineteen hundred and nlne, 
without the payment of the license fee of one hundred dollars per mile per 
annum on each mile operated, as provlded In section twenty-nine of chapter 
one of the act entitled 'An act for making further provision for a civil gov- 
emment for Alaska, and for other purposes,' approved June sixth, nineteen 
hundred." Act Jan. 11, 1906, c. 4, 34 Stat. 6. 

On December 20, 1906, the Council City & Solomon River Railroad Company 
flled wlth the register of the land office at Juneau a map and profile of a 
20-mile section of its railroad as definitely flxed, which map and profile was 
thereafter, to wit, June 26, 1907, approved by the Secretary of the Interior; 
that 20-mlle section being completed by the railroad company prier to De- 
cember 31, 1906. 

The mortgage under which the appellant elalms was executed to it as 
trustée on the ist day of May, 1905, and was given to secure an issue of $350,- 
000 of the company's bonds, negotiable in form and bearing Interest, and 
which mortgage was in the usual form- of corporate mortgages given for llke 
purposes. It purported to cover ail of the realty and personalty of the mort- 
gagor and ail of Its after-acquired property. It was duly acknowledged, and 
contalned the affldavit of the secretary of each of the companles that it was 
made in good faith to secure the payment of the bonds, without any design to 
hinder, delay, or defraud credltors. It was recorded wlth the Secretary of 
the Interior, in the office of the Secretary of the District of Alaska, and wlth 
the Secretary of the State of New Jersey. It does not appear that It was 
ever filed, recorded, or Indexed as a chattel mortgage in the Nome recording 
district, or that any affldavit of renewal of the mortgage was made, pursuant 
to the provisions of the act of June 6, 1900, regarding the making of chat- 
tel mortgages in Alaska. 

Section 2 Of the act of May 14, 1898, granted, among other things, the right 
of way through the lands of the United States in the District of Alaska "to 
any railroad company duly organized under the laws of any state or terrltory, 
or by the Congress of the United States, which may hereafter file for record 
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wlth the Secretary of the Interior a copy of its articles of incorporation and 
due proofs of its organization under the same, to the extent of one hundred 
feet on each side of the center line of sald road," with certain provisions not 
Important to be mentloned. 

Section 5 of the act of May 14, 1898, is, In part, as foUows: 
"That any company desiring to secure the benefit of thls act shall, wlthin 
twelve months after flling the preliminary map of location of its road, as 
hereinbefore prescribed, whether upon surveyed or unsurveyed lands, file with 
the register of the land office for the district where such land is located, 
a map and profile of at least a twenty mile section of its road, or a profile 
of Its entire road, if less than twenty miles, as delinitely fixed, and shall 
thereafter, each year, deflnltely locate and file a map of such location as 
flxed of not less than twenty miles additional of its Une of road until the 
entire road has thus been deflnitely located, and upon approval thereof by the 
Secretary of the Interior, the same shall be noted upon the record of said 
office, and thereafter ail such lands over which such rlght of way shall pass 
shall be dlsposed of subject to such rlght of way," etc. 

Section 6 of the act of May 14, 1898, is, in part, as foUows: 
"That ail mortgages executed by any company acquiring a rlght of way 
under this act upon any portion of its road that may be constructed in said 
District of Alaska shall be reeorded with the Secretary of the Interior, and 
the record thereof shall be notice of their exécution, and shall be a lien upon 
ail the rlghts and property of said company, as thereln expressed, and such 
mortgage shall also be reeorded in the office of the Secretary of the District 
of Alaska, and in the office of the Secretary of the state or territory wherein 
such company is organized." 

And by section 8 of the same act It Is, among other thlngs, provided aa 
foUows: 

"The rlght of way hereln and hereby authorlzed shall not be assigned or 
transferred In any form whatever prior to the construction and completlon 
of at least one-fourth of the proposed mlleage of such railroad * * * as 
Indieated by the map of deflnite location, except by mortgages or other liens 
that may be given or secured thereon to aid in the construction thereof; 
provided, that where wlthin ninety days after the approval of this act proof 
Is made to the satisfaction of the Secretary of the Interior that actual surveys, 
evideneed by designated monuments, were made, and the Une of a railroad 
• * • located thereby, or that actual construction was commenced on the 
line of any railroad, • • * prier to January twenty-flrst, eighteen hun- 
dred and ninety-eight, the rights to inure hereunder shall, if the terms of the 
act are complied with as to such railroad, * * * relate back to the date' 
when such survey or construction was commenced ; and in ail conflicts relative 
to the rlght of way or other privilèges of this act, the person, company or 
corporation having been flrst In time in actual survey or construction, as the 
case may be, shall be deemed flrst in rlght." 

Albert Fink, Ira D. Orton, J. C. Campbell, W. H. Metson, F. C 
Drew, C. H. Oatman, and J. A. MacKenzie, for appellant. 
Charles E. Shepard, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). Since the 
record shows that practically ail of the rolling stock and other person- 
alty used in the opération of the road in question was covered by the 
levy and proposed sale by the marshal, it does not admit of doubt that, 
if the appellant's mortgage is valid as against the appellee's judgment, 
the mortgage security would be impaired and largely destroyed by the 
sale under the le-vy. The real question in the case, therefore, is, wheth- 
er or not the mortgage is valid as against the judgment creditor. The 
appellee insists that it is not, for the reason that it was not made by 
a company "acquiring a right of way" under the provisions of section 
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6 of thé act of May 14, 1898; was prohibited by the provisions ôi seb- 
tipû'§ |0f ihat act; and that, even if valid as between thè parties there- 
to, thie mortgage, in so far as coricerned the personal property coyered 
by it, was void as to the creditors of the mortgagor, because the holder 
of the mortgâge did not conform tô the provisions of the statute in A- 
laska in regard to chattel mortgages, which are to the effect that chattel 
mottgagés must be filed in the recording district where the chattels are 
situated, and that each year an affidavit must be made and filed one 
month before its expiration showing that the mortgâge debt has not 
been paid (if such be the fact), in order to continue the life of the mort- 
gage. 

It îs éontended that no right of way was oi" could be acquired prior 
to the filing and approval of the definite route of the road, and that un- 
til that was done no mortgâge was authorized. The provisions of the 
act in question do not, wethink, sustain tÉtat contention. The terms of 
the graht cOtttained in section é are in praesenti, and by section 4 it is 
proviijed that any company embraced by the act — ' 

"by flUng wlth the Secretary of the Interlor a prelimlhary actual survey and 
plat of Its proposed route shall hâve the rlght at any tlme wtthin one year 
thereafter; tOiûle the map anfl profile of deflnite location provided for In thls 
act, and such prellminary survey and plat shall, durlng the said period of 
one year froni tbe tlme of filing the same, hâve the efCect to render ail the 
"lands on whleh sald prellminary survey and plat shall pass, subject to such 
right of way." 

The next section (5) provides that any company desiring to secure 
the benéfits of the act shall, within 12 months after filing the prelimi- 
nary niap of location of its ripad, file with the register of the land office 
for the district a map anc^ profile of at least a 20-mile section, or a pro- 
file of its, entire road, if less than 20 miles, as definitely fixed, and shall 
thereafter each year definitely locate and file a map of such location of 
not less than 20 miles ad^îtional until the entire road has been thus 
definitely located, and upon approval thereof by the Secretary of the 
Interior the same shall be noted upon the records of his office, and that 
thereafter ail lands over which such right of way shall pass shàll be dis- 
posed of éitbject to such right of way : 

"Provided, that if any section of said road shall not be completed within 
one year after the definite location of sald section was approved, or if the 
map of definite location be not filed within one year, as herein required, or 
If the entire road shall not be completed within four years from the flling of 
the map of deflnite location, the rights herein granted shall be forfelted as to 
any such uueompleted section of sald road, and thereupon shall revert to the 
United States without further action or déclaration, the notation of such un- 
eompleted section upoa the records of the land office shall be cancelled, and tht 
réservation of such lands for the purposes of said rlght of way, stations and 
terminais ëhall «èase and bècome null and void without further action." 

In respect ito this road, as has been seen, the time for the filing of the 
map and profile of definite location of the first 20-mile section was ex- 
tended to IJ^ember 31, 1906, and the time for building the entire road 
to December 31, 1909, by viftue of the acts of April 9, 1904, and Jan- 
uaryll,1906. 

The record shows that the appellant under itstheni corporate name 
did on the 20th of Kebrùary, 1903, file with the Secretary of the Inte- 
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rior a duly certifièd copy of its articles of incorporation and due proof 
of its organization thereunder, which were approved by the Secretary, 
and that thereafter, to wit; July 3, 1903, the company filed with the Sec- 
retary of the Interior a preliminary actual survey and plat of its pro- 
posed route, together with plats of its station and terminal grounds in 
duplicate, in accordance with the provisions of section 4 of the act of 
May 14, 1898 ; which preliminary survey and plat were approved and 
filed in the office of the Secretary of the Interior, and duplicates thereof 
thereafter, and during the year 1903, forwarded to and filed with the 
register and receiver of the land office at Juneau, Alaska, after which 
the company commenced the actual construction of its road along the 
Une of the said route. It is true that the map and profile of the definite 
location of the road had not, nor had any portion of it, then been filed 
with or approved by the Secretary of the Interior; but the time for do- 
ing that had been extended by Congress to December 31, 1906. Con- 
gress, of course, well knew the then difficulties in the way of locating, 
as well as building, a railroad in that remote région, with but a few 
months in a year in which such work could be done with any degree of 
ease or economy, and with almost the entire population of the sparse- 
ly settled country int'ent on the hunt for gold. Accordingly, it not on- 
ly extended the time for the filing of the map and profile of the defin- 
ite location of the appellant's road, but by section 8 of the act of 1898 
conferred upon any railroad company the benefits of that act that had 
prior to January 21, 1898, either actually commenced the construction 
of a line of railroad or had made actual survey therefor, evidenced by 
designated monuments along its line, provided that, within 90 days aft- 
er the approval of the act of May 14, 1898, proof be made to the satis- 
faction of the Secretary of the Interior of such actual construction or 
actual survey. And in further pursuit of its manifest purpose to aid 
in the building of such roads, and the conséquent opening up and de- 
veloping of the Territory, Congress, by section 8 of its act of May 14, 
1898, in prohibiting, as it did, the assigning or transferring in any form 
whatever of the right of way therein and thereby authorized prior to 
the construction and completion of at least one-fourth of the proposed 
mileage of such roads, as indicated by the map of their definite location, 
expressly excepted from such inhibition "mortgages or other liens that 
may be given or secured thereon to aid in the construction thereof," 
thereby, in our opinion, authorizing the mortgaging in aid of such con- 
struction of a road, partly constructed, as was the case hère, with the 
right of way, the actual preliminary survey of which had been made, 
approved, and filed in accordance with the provisions of the act of May 
14, 1898, and the time for the filing and approving of the definite lo- 
cation of which Congress extended by subséquent acts, within which 
time the requisite acts are shown to hâve been performed in the prés- 
ent case. 

It remains to consider whether the mortgage in question is invalid 
as against the appellee, because of the failure of the appellant to com- 
ply with the provisions of the Alaska statute of June 6, 1900, -re- 
lating to chattel mortgages. That dépends upon whether the appel- 
lant company was authorized by the act of May 14, 1898, to mortgage, 
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as it did do by the mortgage in question, the road as an èntirety— 
r%ht of way, roadbed, track, roUing stock, and- appurtenant property. 
The provision of section 6 of the act of 1898, in relation to that 
matter, is in thèse words: 

"That ail mortgages éxecuted by any compàny ac(ïulrlng a right of way 
underthls act, upon any portion of Its road that may be constructed In sald 
District of Alaska, shall be recorded wlth the Secretary of the Interior, and 
the record thereof shall be'notice of thelr exécution, and shall be a lien upon 
ail the rlghts and property of said company, as therein expressed, and such 
mortgage shall also be recorded in the office of the Secretary of the District 
of Alaska, and in the office of the Secretary of the state or territory wherein 
such Company is organized." 

Hère was a road partly constructed, with a right of way granted in 
prœsenti', actually surveyed preliminarily in accordance with the stat- 
ute, which preHminary survey was filed and approved as required 
thereby, prior to the exécution of the mortgage, and subsequently 
definitely located within the extended time allowed by Congress. 

By section 8 of the act of 1898, as we hâve seen, Congress author- 
ized the mortgaging of such a road to aid in its construction prior to 
the completion of one-fourth of its proposed mileage, and when, by 
section 6 of the same act, it déclares that such a mortgage "shall be 
a lien upon ail the rights and property of said company as therein ex- 
pressed," we think the provision manifestly covers the road as an èn- 
tirety. And since by the same statute the record of such a mortgage 
in the office of the Secretary of the Interior, in that of the Secretary 
of the District of Alaska, and in that of the Secretary of the state or 
territory wherein, it is organized, is rtiade notice of its exécution, such 
recordation, in our opinion, must be held notice to ail the world. 

Under the construction we hâve thus placed upon the act of Con- 
gress of May 14, 1898, it is clear that the provisions of the Alaska 
statute of June 6, 1900, in relation to chattel mortgages, do not apply 
to the appellant's mortgage, unless it be, as is contended on behalf of 
the appellee, that the provisions of the act of May 14, 1898, concern- 
ing the recordation of such railroad mortgages, and the effect thereof, 
were repealed by the chattel mortgage provisions of the act of June 
Ç, 1900; Hammock v. Trust Co., 105 U. S. 77, 26 L. Ed. 1111; Il- 
linois Trust ,& Savings Bank v. Seattle Electric Railway & P. Co., 83 
Fed. 936, ,27 C. C. A. 268. 

At the time that Congress by its act of May 14, 1898, provided that 
mortgages éxecuted under and pursuant to its provisions should be 
recorded in the office of the Secretary pf the Interior, in that of the 
Secretary of the District of Alaska, anç} in the office of the Secretary 
of the state or territory where the mortgagor company was organized, 
and that such recordation "shall be notice of their exécution and a 
lien upon ail of the rights and property of said company as therein 
expressed," there was in force in Alaska its act of May 17, 1884 (Act 
May 17, 1884, c. 53, 23 Stat. 24), entitled "An act providing a civil 
government for Alaska," by section 4 of which the clerk of the court 
provided for by that act was made — 

"ex-Officio recorder of deeds and mortgages and certificates of location of 
mining cïaims and other contracts relating to real estate, and register of 
willB for said district, and shall establish secure offices in the towns of Sitka 
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and Wrangel, In sald district, for the safe keeping of ail hls officiai records 
and ail records concerning the reformation and establishment of the présent 
status of titles to lands, as herelnafter dlrected" 

— with a provision to the efïect that the District Court thereby 
created — 

"may direct, If it shall deem It expédient, the establishment of separate offices 
at the settlements of Wrangel, Oonalashka, and Juneau City, respectlvely, for 
the recording of such Instruments as may pertaln to the several natural divi- 
sions of sald district most convenlent to said settlements, the limlts of which 
shall, In the event of such direction, be defined by such court" 

— such offices to be in charge of certain commissioners provided for 
by -the àct, one of whom was required to réside at Sitka, one at Wran- 
gel, one at Oonalashka, and one at Juneau City, each of whom the act 
provides shall, among other powers — 

"hâve the powers of notariés public, and shall keep a record of ail deeds and 
other instruments of wrlting ackaowledged before them, and relating to the 
tltle to or transfer of property wlthln sald district, whlch record shall be sub- 
ject to public Inspection." 

The act of May 17, 1884, also provided: 

"That the gênerai laws of the state of Oregon now in force are hereby de- 
clared to be the law In sald district, so far as the same may be applicable 
and not In conflict with the provisions of this act or the laws of the United 
States." 

Thus, while by the gênerai organic Act of Alaska provision was 
made for the exécution and recordation of deeds, mortgages and other 
instruments relating to real property, Congress, in enacting the statute 
of May 14th, 1898, departed from those provisions and specifically 
provided in and by the latter act the offices in which mortgages upon 
railroad properties, executed in pursuance of îts provisions, should be 
recorded, and the efïect of such exécution and recordation. To hold 
that such spécial provision enacted by Congress, relating to and em- 
bracing a particular class of property, was repealed by implication 
by the passage by the same législative body of its gênerai act of Juné 
6, 1900, would not only do violence to the gênerai rule upon the sub- 
ject, but an examination of some of the provisions of that later gênerai 
act in relation to chattel mortgages shows that they are inapplicable 
to the mortgages contemplated by and provided for by Congress in 
its act of May 14, 1898. For example, two of the sections of the act 
of June 6, 1900, are as follows : 

"Every mortgage of personal property together with the affldavlts of the 
parties thereto or a copy thereof, certified to be correct by the person before 
whom the acknowledgment has been made, must be flled in the office of the 
recorder of the precinct where the mortgagor résides and of the preclnct 
where the property Is at the tlme of the exécution pf the mortgage ; or in 
case he Is not a résident of the district, then in the office of the recorder of 
the preclnct where the property is at the tlme of the exécution of the mort- 
gage ; and the recorder must, on recelpt of such mortgage or copy, endorse 
thereon the tlme of recelvlng the same, and flle and keep the same In hls office 
for the Inspection of ail persons, and shall enter in a book properly ruled and 
kept for that purpose, the names of ail the parties — the names of thei mort- 
gagors alphabetically arranged — the considération thereof, the date of its 
maturlty, and the tlme of flling the same. 
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"jEJv^^.ffiprtSM» flled as pro^liaed In tMs chapter shall be vold as agalnst 
thé! icr^ditçfà.p£me perron mk^ saine, pr agalnst subséquent purchas- 

ei's 6t incirtgâgees In good fâlta, aîter tbe expiration of tlie term of one year 
from the filing thereof, unless witnln thlrty days nèxt preceding the expira- 
tion of tfie tenç qf one year a true copy of suçh mortgage, wlth a verifled 
statement exhlbitltig the Interest' Of the mortgàgee In such property at the 
time the same Is renewed, as clalmed by vlrtue of such mortgage, Is agaln 
flled In the office, where the original was flled;. and the effect of such renewai 
shall be to extend the lien of the mortgage as agalnst the credltors, purchasers 
and encumbrancers of the property for the further term of one year." Sec- 
tions 314, 315, pt 5, c. 31, Carter's Ann. Codes Alaska. 

The appellant, being a corporation of the state of New Jersey, never 
was a résident of any precinct in Alaska, and tne property in question 
was and is not only of such a character that it was not confined to any 
particular precinct but the mortgage itself covered after-acquired as 
well as then existing property. 

But apàrt from thèse considérations, it is, as said and shown by the 
Suprême Court in Rodgers Vi United States, 185 U. S. 83-87, 22 Sup. 
Ct. 588, 583, 46 L. Ed. 816-J- 

"a canon of statutory construction that a later statute, gênerai in Its terms 
and not expressly repeallng a prlor spécial statute, will ordinarlly not affect 
the spécial provisions of such earller statute. In other words, where there 
are two statutes, the earller spécial and the later gênerai — the terms of the 
gênerai b^oad enough to include the matter provided for in the spécial — the 
fact that the one Is spécial and thé other Is gênerai créâtes a presumption 
that the spécial is to be considered as remaining an exception to the gênerai, 
and the gênerai wlU not be understood as repeallng the spécial, unless a repeal 
is expreâsly . named, or unless the provisions of the gênerai are manltestly 
Incansistfint wlth those of the spécial. In Ex parte Crow Dog, 109 U. S. 556, 
570, 3 Sûp. Çt. 396, 405, 27 L. Ed. 1030, this court said: 'The language of the 
exception iè' spécial and expréss^i the words relied on as a repeal are gênerai 
and Inconeinslvé. The rule ts, "Qeiieralla spedalibus non derogant." "The 
gênerai prlnclple to be applled," said BovlU, 0. J., in Thorpe v. Adams, L. 
R. 6 0. P, 135, "to the construction of acts of Parllament, Is that a gênerai 
act is not to be eonstruedto ^repeal a préviens particular act, unless there- is 
soto'e expresà référence to tlié prevlous législation on the subjéct, or unless 
there Is a necessary inconsistency In the two' acts standing together." "And 
the reason ts,'', said Wood, V. G;, In Fitzgerald v. Champenys, 30 L. J. N. S. 
Eq. 782, 2 Johns. &Hem. 31, 54, "that the Législature havlng had its attention 
dlrécted to a spécial subject, and! havlng obseryed ail the elrcumstances of the 
case and'provided for thçm, doës not intehd by a gênerai enactment after- 
wards to derofeaté from ita own act wheii It niakes no spécial mention of its 
intention SO: lo do " ' : 

"In Black on Interprétation :0f Laws, 116, the proposition is thus stated: 
'As a corollàry from the doctrine that Implled repeals are not favored, it has 
come to bé an éstablished rule In the construction of statutes that a subsé- 
quent act, treating a subject In gênerai terms and not expressly contradlctlng ' 
the provisions of a prlor spécial statute, Is not to be considered as Intended 
to afifect the inoire particular ànd spécifie provisions of the earller act, unless 
it Is absolutely necessary soto construe It in order to glve its words any 
meàning at aïL' 

"So, in Sedgwlck on the Construction of Statutory and ConstItutlonal Law, 
the author obséryes, on page 98, wlth respect to this rule: 'The reason and 
philosophy ot the rule Is that,,when the mind of the legislator has been turn- 
ed to the détails of a subject,; and he has acte^ upon It, a subséquent statute 
In gênerai t^î^iaé Or treating the subject In a gênerai mahner, and not expressly 
contradlctlng the original act,. Bhall not be considered as intended to afEect 
the more particular or positive prevlous provisions, unless It Is absolutely nec- 
essary to give the latter £^ct such a construction, in order that its words shall 
hâve any meanlng at àlL' 
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"And In Crane v. Reeder, 22 MIch. 322, 334, Mr. Justice Chrlstlancy, speak- 
ing for the Suprême Court of that state, said: 'Where there are two aets or 
provisions, one of whlch Is spécial and particular, and certainly includes the 
matter in question, and the other gênerai, which, If standing alone, would iù- 
clude the same matter and thus conflict wlth the spécial act or provision, the 
spécial must be taken as intended to constitute an exception to the gênerai 
act or provision, especially when such gênerai and spécial acts or provisions 
are contemporaneous, as the Législature is not to be presumed to hâve intend- 
ed a conflict' 

"Both the text-books and the opinion Just quoted cite many supporting au- 
thorities." 

We are of opinion that the appellant's mortgage is valid as against 
the appellee^s judgment. The order is accordingly reversed, and the 
case remanded to the court below for further proceedings in accordance 
with the views above expressed. 



HARROLD v. TERRITORY OF OKLAHOMA. 

(Circuit Court of Appeals, Mghth Circuit March 26, 1909.) 

No. 2,600. 

1. WiTNESSEs (§ 380*) — Involuntakt CoNrEssiour Ikcokpetent to Impeach 

AOCUSED. 

An Involuntary confession of an accused person, Incompétent to prove 
the case of the prosecutor In ehlef, Is Incompétent to Impeach the accused 
after he has testified in hls own behalf relative to other subjects only, 
(1) \ because such a confession is unworthy of bellef , and (2) because Its In- 
troduction would vlolate the constitutlonal guaranty that the accused 
shall not be compelled to testify against himself. 

[Ed. Note. — For other cases, see Wltnesses, Cent DIg. § 1211 ; Dec. DIg. 
§ 380.*] 

2. WiiNESSES (§§ 305, 380*)— Waivee bt Aocttsed by Testifting of Gtjarantx 

Against Compulsion to Testify Limited to Leqal Ceoss-Examination. 

The walver by an accused person testlfying In his own behalf of his 
constitutlonal guaranty against being compelled to testify against him- 
self does not extend beyond a légal cross-examination upon the subjects 
of hls direct examination. 

Impeaching questions relative to the involuntary confession not treated 
In the direct examination of the accused, and the Introduction of such a 
confession to contradict the answers to such questions, violate the con- 
stitutlonal guaranty. 

[Ed. Note. — For other cases, see Wltnesses, Cent DIg. §§ 1053-1057, 
1211 ; Dec. DIg. §§ 305, 380.*] 

8. WiTNESSES (§ 269*)— Chiminal Law (§ 1170%*)— Ceoss- Examination— Lm- 

TATIONS— HOW FAB DISCKETIONAEY. 

The party against whom a wltness Is called has the right to a full and 
fair cross-examination of him upon the subjects of his direct examination. 

The party on whose behalf a wltness is called has the right to restrict 
hls cross-examination to the subjects of his direct examination. 

The violation of thèse rights is not discretlonary with the courts, but is 
réversible error. 

It Is only beyond the limita of the exercise of thèse rights that the ex- 
tent of the cross-examination of wltnesses is wlthin the discrétion of the 
courts. 

[Ed. Note. — For other cases, see Wltnesses, Cent Dlg. § 949; Dec. Dlg. 
! 269;* Criminal Law, Cent. Dlg. § 3133; Dec. Dlg. § 11701/2.*] 

*For other cases see same topic & S numbeb In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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4. Cbiminal Law (5 786*)— Compktknct or Confession fob Coubt— Bvidenob 
CoNÇEBNiNG Inadmissible to Jxjby. 

It Is the duty of the court to détermine whether or not an alleged con- 
fession by an accused person was voluntary or involuntary, and It Is error 
to permit the Introduction of the évidence upon that question before the 
jury. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dig. § 1219; Dec 
Dig. § 736.*] 

(SylIaDus by the Court!) 

In Error to the Suprême Court of the Territory of Oklahoma. 
For opinion below, see 18 0kl. 395, 89 Pac. 302. 

S. H, Harris, W. F. Wilson, and Claude Nowlin, for plaintifif in er- 
ror. 
Charles West and W. C. Reeves, for défendant in error. 

Before SANBORN and ADAM S, Circuit Judges, and RINER, Dis- 
trict Judge. 

SANBORN, Circuit Judge. The défendant below was indicted, 
tried, and convicted of stealing two steers. Many errors in the trial 
are assigned, and, among others: (1) That over the timely objection 
and exception of the accused the court permitted évidence upon the 
question whether or not a confession he was alleged to hâve made was 
free and voluntary to be introduced before the jury ; (2) that after the 
court had decided that it was involuntary and had excluded it' f rom the 
évidence, and after the accused had testified in his own behalf, wherein 
he said nothîng relative tO the alleged confession, it allowed the prose- 
cutor to ask him on cross-examination whether or not he had made the 
statéments in the alleged confession to the county attorney and others ; 
and (3) thatafter he had dénied that he made them the court permitted 
the introduction in évidence of proof of the confession. 

Thèse rulings question two established principles of criminal juris- 
prudence : First, a confession by the accused of his guilt or of facts 
tending to establish it, obtained by the compulsion or inspiration of 
hope, fear, or any other sort of inducement, is incompétent évidence 
against him because it is not worthy of belief (1 Wigmore on Evidence, 
§ 822, and cases cited at pages 932, 933) ; and, second, no person "shall 
be compelled in any criminal case to be a witness against himself" (5th 
Amend. Const. U. S.; Wilson's Ann. St. 0kl. § 5157; Bram v. United 
States, 168 U. S- 532, 542, 557, 558, 559, 565, 18 Sup. Ct. 183, 42 L. Ed. 
568 ; Sorenson v. United States, 143 Fed. 820, 823, 824, 74 C. C. A. 
468, 471, 472). The existence of thèse rules is not denied, but it is con- 
tended that they are limited in their effect to the évidence for the prose- 
cution in chief , and that they hâve no application t'o that oflfered during 
the cross-examination of the accused or in rebuttal of his answers to 
impeaching questions. The two rules are not coextensive in efïect, for 
an accused person may waive his constitutional privilège under the sec- 
ond rule and sUbmit to examination without making hearsay or other 
incompétent évidence admissible to convict or to impeach him. 

Eet it, therefore, be conceded, for the purpose of the consideratioii of 

*For other oases seesame toplc & i numbeb In Dec. & Am. D^gs. 1907 to date, & Reo'r Indexe» 
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the effect and extent of the first rule, that when tlie défendant testified 
in his own behalf he waived his privilège to décline to be a witness 
against' himself under the second rule. Did that waivei; make his in- 
compétent confession admissible évidence against him under the first 
rule ? The reason for the first rule is that confessions induced by hope 
or fear inspired by promises, threats, or surrounding circumstances 
are likely to be untrue, are unreliable, incredible, and, theref ore, not évi- 
dence of the truth. 

In 2 Hawkins, Pleas of the Crown (8fh Ed.) p. 595, § 34, there is an 
admirable statement of the law upon this subject, which seems to hâve 
been copied f rom a note to the sixth édition of that' work, and which 
reads in this way : 

"And as the human mlnd under the pressure of calamlty Is easlly sedUced, 
and liable, In the alarm of danger, to acknowledge Indlscriminately a false- 
hood or a truth, as différent agitations may prevaU, a confession, whether 
made upon an officiai examlnation or in discourse wlth private persons, which 
Is obtained from a défendant either by the flattery of hope, or by the Im- 
pressions of fear, however sllghtly the émotions may be Implanted, is not 
admissible évidence; for the law will not suffer a prlsoner to be made the 
deluded Instrument of his own conviction." 

In Warickshall's Case, 1 Leach, Cr. C. (3d Ed.) 298, the court said, in 
1783: 

"A free and voluntary confession Is deservlng of the highest crédit, be- 
cause It Is presumed to flow from the strongest sensé of gullt, and therefore 
It is admitted as proof of the crime to which It refers. But a confession 
forced from the mind by the flattery of hope or by the torture of fear cornes 
In so questionable a shape when it Is to be considered as évidence of gullt 
that no crédit ought to be glven to it, and therefore it is rejected." 

In Reg. V. Doyle, 12 Ont. 354, Wilson, C. J., in delivering the opinion 
of the court, said : _ 

"The reason the confession In such a case Is not admissible is that in 
law it cannot be depended upon as true; for one in such a case may say, 
and is likely to say, that which is not the truth if he thlnks it to his ad- 
vantage to do so." 

In Commonwealth v. Morey, 1 Gray (Mass.) 462, Shaw, C. J., said : 

"The ground on which confessions made by a party accused, under prom- 
ises of f avor or threats of injury, are excluded as incompétent Is, not because 
any wrong Is done to the accused in uslng them, but because he may be 
Induced, by the pressure of hope or fear, to admit facts unfavorable to him 
without regard to their truth, in order to obtain the promlsed relief or avoid 
the threatened danger, and therefore admissions so obtained hâve no just 
and legitimate tendency to prove the facts admitted." 

In State v. Novak, 109 lowa, 717, 79 N. W. 465, the opinion reads : 

"The reason for the rule exeluding involuntary confession is not based 
on the thought that truth thus obtained would not be acceptable, but be- 
cause confessions thus obtained are unreliable. The rule is in the interest of 
safe and rellable évidence. » • • The essence of the rule Is that when 
the confessions are made the conditions a§ to hope or fear are such as to 
make them unsafe as évidence." 

The Stat'utes of Oklahoma (Wilson's Rev. & Ann. St. 1903) provide 
(section 5494) : 
169 F.— 4 
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"That a person chargea wlth çrtme,, shall at his own request, but not othçr- 
wlse, be a compétent wltness and' hIs f allure to make such request shall 
liôt èijëàté any presumptlon agalnst hlm nor be mentioned at the trial." 

Now'the confession of this défendant "«vas incompétent évidence 
agaiiist him. Did the fact that he availed himself of thè privilège ac- 
corded to him by this statute make.it compétent? If so, did that fact 
make ail incompétent évidence admissible agaînst him? Did it make 
the confession and ail other facts tending to establish his guilt provable 
against him by hearsay ? Did it make his disclosure regarding his guilt 
if ariy, tohis attorney for the purpOse of his défense, admissible in évi- 
dence against him? Ail thèse questions must be answered in the néga- 
tive, because the reason of the rule, and, therefore, the fuie itself, ap- 
ply with at! least as much force to an involuntary confession after, as 
before, it is denied by the testimony of the accused. Whert it is offer- 
ed by the pfosecutor in çhief, it is incompétent évidence to overcome 
the sinipïç présomption of the dçfendant's innocence, because it is un- 
worfhy of belief. It cannot be more worthy of belief, or more compé- 
tent to overcome both that presumption and the testinrony of the de- 
fendant, after he has denied that he èver made it. Shephàrd v. State, 
88 Wis. 18S, 59 N. W. 449 ; Morales v. State, 36 Tex. Gr. R. 334, 36 
S. W. 43S, 846; Wrightv. State, 36 Tex. Cr. R. 427, 37 S. W. 732, 
734; Walton v. State, 41 Tex. Cr. R. 454, 55 S. W. 566. 

The pnyllegfe granted tt> an accused pèrson of testifying on his own 
behalf would be a poor and useless one indeed if he could exercise it 
only on condition that every incompétent confession indiiced by the 
promises, Of: wrung from him by the unlawful secret inquisitions and 
criminating suggestions, of arresting or holding officers, should become 
évidence against him. 

The opinions of the courts in Commonwealth v. Tolliver, 119 Mass. 
312, 315, Hicks v. State,' 99 Ala. 169, 13 South. 375, State v. Broad- 
bent, 27 ]^ont. 342, 71 Pac 1, Quintana v. State, 29 Tex.!App. 401, 16 
S. W. 258, 25 Am. St'. Rep. 730, Phillips v. State, 35 Tex. Cr. R. 480, 
34 S. W. 272, in which the opposite conclusion has been reached, hâve 
been read and thoughtfully considered, but they présent no argument 
which persuades that the général rule and the reason for it which hâve 
been stated are not sound. And the cases frpm Texas hâve been over- 
ruled by the later décisions of tbe Court of Criminal Appeals of that 
State' which naye been cited above. 

Many authorities in which no question of the introduction of an in- 
voluntary confession or of other incompétent évidence was present'ed 
hâve been cited to the conceded gênerai rule that an accused person who 
takes the stand in his own behalf waives his privilège of silence and 
subjects himself to cross-examination and impeachment to the same ex- 
tent as any other, witness. Fitzpatrick v. United States, 178 U. S. 
304, 315, 20 Sup. Gt. 944, 44 L. Ed. 1078 ; Sawyer v. United Stat'es, 202 
U. S. 150, 165, 166, 26 Sup. Ct. 575, 50 L- Ed. 972: State v. Ober, 62 
N. H. 459, 13 Am. Rep. 88; Yanke v. State, 51 Wis. 464, 8 N. W. 
276 ; Mitchell v. State, 94 Ala. 68, 10 South. 518 ; Rains v. State, 88 
Ala. 91, 7 South. 315; Cott'onV. State, 87 Ala. 103, 6 South. 372; Nor- 
ris V. State, 87 Ala. 85, 6 South. 371; Clarke v. State, 78 Ala. 474, 56 
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Am. Rep. 45; Clarke v. State, 87 Ala. 71, 6 Soutb._368. But neither 
this rule, nor the opinions cited in support of it, are in conflict with the 
conclusion which has been reached. None of them maintains that any 
witness may be impeached or contradicted by incompétent évidence. 
They illustrate the familiar and lawful practice of impeaching wit- 
nesses by compétent proof of contradictory statements regarding ma- 
terial facts, but not by incompétent proof of contradictory statements, 
such as hearsay, nor by proof of incompétent contradictory statements, 
such as proof of privileged communications containing such state- 
ments. Involuntary confessions of accused persons are inadmissible 
to impeach them as witnesses on the same ground that hearsay and ail 
other incompétent évidence is inadmissible to impeach other witnesses, 
because they are unworthy of belief. 

And right hère is the limitation of the waiver by an accused person 
of bis constitutional privilège under the second rule by testifying, and 
hère is the évidence of the violation of that rule in this case. He may 
not "be compelled in any criminal case to be a witness against himself." 
When he testifies as a witness he waives this privilège of silence and 
subjects himself tp cross-examination and impeachment' to the same ex- 
tent as any other witness would subject himself thereto in the same sit- 
uation, but no farther. He may be cross-examined upon the subjects 
of his direct examination, but not upon other subjects; impeaching 
questions relative to facts not collatéral t'o the issue — that is to say, rela- 
tive to facts which the prosecutor is entitled to prove as a part of his 
case — may be lawfully propounded to him (Whart'on's Criminal Evi- 
dence [9th Ed.] § 484), but such questions relative to facts that may not 
be so proved may not be asked him ; and he may be impeached by com- 
pétent proof of statements made by him contradictory of his answers to 
such lawful questions, but not by proof of answers contradicting unlaw- 
fiil questions. For thèse are the limits of the cross-examination and 
of the lawful évidence of impeachment of other witnesses. An accused 
person who testifies to the single fact that a bill of sale or a deed was 
signed by the grantor does not thereby waive his privilège to refuse to 
testify upon every other maferial issue in his case. He waives his priv- 
ilège of silence upon the subjects relative to which he testifies, but upon 
no other. 

Statements in the opinions of courts are called to our attention to 
the effect that the limit of cross-examination is discretionary with the 
trial court, but it is only discretionary without the limits of the right 
of the party against whom a witness is called to a full and fair cross- 
examination of him upon the subjects of his direct examination, and 
the right of the party in whose behalf he testifies to restrict his cross- 
examination to the subjects of his direct examination. This question 
has repeatedly received the studious and thoughtful considération of 
this court (Mine & Smelter Supply Co. v. Parke & Lacey Co., 107 
Fed. 881, 884, 47 C. C. A. 34, 36 ; Saunt'ry v. United States, 117 Fed. 
133, 135, 55 C. C. A. 148, 151 ; Kansas City Star Co. v. Carlisle, 108 
Fed. 344, 364, 47 C. C. A. 384, 404), and it adhères to the conclusion 
that the true rules and the reasons for them are stated in Résurrection 
Gold Mining Co. v. Fortune Gold Mining Co., 129 Fed. 668, 674, €4 C. 
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C. A. 180, 186, in substantially thèse words : A f air and full cross-ex- 
amination of a wiiness upon thè subjects of his examination iii chief 
is the absolute right, and not the mère privilège, of the party against 
whom he is called, and a déniai of this right is à prejudiciai and fatal 
error. It is only after this right has been substantially and fairly ex- 
ercised that! the allowance of cfoss-examination becomes discretionary 
with the trial court. Gilmer v. Higley, 110 U. S. 47, 50, 3 Sup. Ct. 471, 
28 L,. Ed. 62 ; Chandler v. Allison, 10 Mieh. 460, 473 ; Heath v. Wa- 
ters, 40 Mich. 457, 471 ; Sperry v. Moore's Estate, 42 Mich. 353, 361, 
4 N. W. 13; Martin v. Elden, 32 Ohio St. 282, 287; Wilson v. Wagar, 
26 Mich. 452, 456, 458-; Reeve v. Dennett, 141 Mass. 207, 6 N. E. 378; 
Taggart v. Bosch (Cal.) 48 Pac. 1092, 1096 ; New York Iron Mine v. 
Negaunee Bank, 39 Mich. 644, 660 ; Jackson v. Feather River W. Co., 
14 Cal. 19, 24 ; Wendt v. Chicago, St. P., M. & O. Ry. Co., 4 S. D. 476, 
484, 57 N. W. 226. 

The converse of this rule is equally controlling. The party on whose 
behalf a witness is called has the right to rest'rict his cross-examination 
to the subjects of his direct examination, and a violation of this right 
is réversible error. If the cross-examiner would iiiquire of the wit- 
ness concerning matters not opened on the direct examination, he must 
call him on his own behalf. Railroad Company v. Stimpson, 14 Pet. 
448, 460, 10 L. Ed. 535; Houghton v. Jones, 1 Wall. 702, 706, 17 L. 
Ed. 503; O'Connell v. Pennsylvania Co., Il8 Fed. 989, 991, 55 C. C. 
A. 483 ; Moxie Nerve Food Co. v. Beach (C. C.) 35 Fed. 466 ; Woods 
v. Faurot, 14 0kl. 171, 175, 77 Pac. 346 ; Montgomery v. ^Etna Life 
Ins. Co., 97 Fed. 913, 916, 38 C. C. A. 553, 557 ; Safter v. United States, 
87 Fed. 329, 330, 31 C. C. A. 1, 2; Mine & Smelter Supply Co. v. Parke 
& Lacey Co., 107 Fed. 881, 884, 47 C. C. A. 34, 36; McCrea v. Par- 
sons, 112 Fed. 917, 919, 50 C. C. A. 612, 614; Merchants' Life Ass'n v. 
Yoakum, 98 Fed. 251, 260, 39 C. C. A. 56, 65; Sauntry v. United 
States, 117 Fed. 132, 135, 55 C. C. A. 148, 151; Goddard v. Crefield 
Mills, 75 Fed. 818, 820, 31 C. C. A. 630, 532; 1 Greenleaf, Ev. § 445; 
8 Enc. of PI. & Prac. 104; Hopkinson v. Leads, 78 Pa. 396; Fulton 
V. Bank, 92 t'a. 112, 115 ; People v. Edwards, 139 Cal. 527, 73 Pac. 416 ; 
People V. Keith, 136 Cal. xix, 68 Pac. 816 ; St'evens v. Walton, 17 Colo. 
App. 440, 68 Pac. 834, 835; People v. McLean, 135 Cal. 306, 67 Pac. 
770, 771; Acklin v. McCalmont Oil Co., 201 Pa. 257, 50 Atl. 955, 956; 
State V. Hawkins, 27 Wash. 375, 67 Pac. 8l4 ; Bowsher v. Chicago, B. 
& Q. R. Co., 113 lowa, 16, 84 N. W. 958, 960; Missouri Pac. R. Co. v. 
Fox, 60 Neb. 531, 83 N. W. 744, 752; Boucher v. Clark Pub. Co., 14 
S. D. 73, 84 N. W. 237, 240; Stubbings v. Curtis, 109 Wis. 307, 85 N. 
W. 325, 337; Lake Erie & W. R. Co. v. Miller, 24 Ind. App. 662, 57' 
N. E. 696, 698; State v. Savage, 36 Or. 191, 60 Pac. 610, 615, 61 Pac. 
1128; Baker v. Sherman, 71 Vt. 439, 46 Atl. 57, 63; Pennsylvania 
Co. V. Kennard Glass & Paint Co., 59 Neb. 435, 81 ^. W- 372, 376, 
377 ; Posch v. Soutbern Electric R. Co., 76 Mo. App. 601 ; People v. 
Dole, 122 Cal. 486, 55 Pac. 581, 585, 68 Am. St. Rep. 50; State v. Bal- 
lon, 20 R. L 607, 40 Atl. 861, 863; Fisher v. Porter, 11 S. D. 311, 77 
N. W. 112, 114; State Bank v. Waterhouse, 70 Conn. 76, 38 Atl. 904. 
908, 66 Am. St. Rep. 82; East Dubuque v. Burhyte, 173 111. 553, 50 
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N. E. 1077, 1078 ; Ernst v. Estey Wireworks Co., 31 Mise. Rep. 68, 
46 N. Y. Supp. 918, 920 ; Thalheim v. State, 38 Fia. 169, 20 South. 
938, 946 ; Devine v. Railway Co., 100 lowa, 692, 69 N. W. 1043 ; Cren- 
shaw V. Johnson, 120 N. C, 370, 36 S. E. 810. 

The reason of the rule is fhat a witness during his cross-examina- 
tion is the witness of the party who calls him, and not the witness 
of the party who cross-examines him. Wilson v. Wagar, 26 Mich. 
457, 458; Campau v. Dewey, 9 Mich. 417, 418. The cross-examiner 
bas the right to bind his opponent by the testimony of the witness up- 
on cross-examination relative to every subject concerning which his 
opponent examined him in the direct examination, but he has no right 
t'o bind his opponent by the testimony of the witness during the cross- 
examination upon subjects relative to which his opponent did not in- 
quire. If the cross-examiner would investigate thèse subjects by the 
testimony of the witness, he may, and he must, make him his own wit- 
ness and st'and sponsor for the truth of his testimony. It is discre- 
tionary with the court to permit the cross-examiner to do this at the 
time he is conducting the cross-examination, because the time and the 
manner of the trial are within the discrétion of the court. It is discre- 
tionary with the trial court to permit leading questions to be put to a 
hostile witness upon his direct examination. But the line of démarca- 
tion which limit's a rightful cross-examination is clear and well defined, 
and it rests upon the reason to which attention has been called. It is 
the line between subjects relative to which the witness was examined 
upon the direct examination and those concerning which he was not 
required to testify. It exists because within that line the party who 
calls the witness stands sponsor for the truth of his testimony, while 
without that line he does not. It does not vary, at the discrétion of the 
court, with any convenience or necessity of court or counsel, because 
no convenience or necessity can be conceived of which would not enable 
the Cross-examiner to make the witness his own, and because to sub- 
ject the rule to the discrétion of court or counsel is to abrogate it. 

The impeaching questions asked. the défendant, and the involuntary 
confession introduced to contradict his answers, were beyond the limits 
of légal cross-examination of him, or of any other witness in his sit- 
uation, because they did not relate to the subjects of his direct examina- 
tion, and because they were not germane tb any fact which the prose- 
cutor was entitled to prove as a part of his case. Hence the défendant 
did not waive his constitutional and statutory right to refuse to testi- 
fy concerning the statements in his confession, and the propounding 
of the questions concerning them, and the introduction of the involun- 
tary confession, were violations of that right. 

Was it error for the trial court to permit the introduction before the 
jury in the prosecutor's case of the testimony upon the question wheth- 
er or not the confession was f ree and voluntary ? It was not the prov- 
ince of the jury to consider or détermine that issue. It was the duty 
of the court alone to hear and décide it. The burden was upon the 
prosecut'or to prove to the court that the confession was voluntary, that 
it was not influenced by compulsion, hope, fear, or other inducement 
of any sort, and, if the évidence failed to establish that fact beyond a 
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rçasonable .^oubt, it was the duty of the court to rejeçfitheraJnf^çsiop. 
iP^îum'v, United Stat.es, 168 U.,"SJ532, 555, 565, 18 SupqGt. .183,42,L. 
Ed: |568 ; ; ^eg. v. Warringhanî,; 3; ï)en. C. C, 44 7n; Rçg.'v. Thompson, 
2 Q. B. 12. Every accused perron has the right to the exclusion of his 
confession until this proof ançl décision are made, ' It is clear that the 
proof upon the question, whetïier the confession, is voluntary or invol- 
untary, which generally consists of the examination and cross-examina- 
tion of witnesses, cannot be pr^sented without det'aihng much of the 
substance and, some of the contents of the confession, or, if the confes- 
sion is in fact incompétent, without the pract'ical introduction of the 
incompétent .confession in évidence before the jury in order to déter- 
mine its incorapetency. This was dçne in the case in hand. Such a 
practice is tipthing but a farcical évasion of the rule pi évidence and of 
the constituiional guaranty which exclude an involuntary confession. 
A décision (tbat such a confession is incompétent and inadmissible is 
of little avàil tp a défendant afterofficers of the law hâve testified to 
the method of its procurement and to much of it's contents, and the 
pnly rationàl way to protect and enforce the rights of the accused is 
to exclude frbm the jury ail the évidence relative to the competency of 
the confession, at least until the court has found it compétent. 

Many other.errors are alleged, but sufficient has been said t'o show 
that the casé tnust be again ti;ied, and it is useless to consider other 
questions. ' 

The conclusions are. an invpluntary confession; of an accused per- 
son, incompétent to prove the case of the prosecut'ion in chief, is in- 
compétent to.:,impeaçh the accused af ter h!e has testified in his own be- 
half upon other subjeçts only:, (First, becàuse such a confession is un- 
worthy of belief ; and, second,, because its introduction would violate 
the constitutipnal guaranty that the accused shall not be compellpd to 
testify agairtst himself. 

The question whether or npf the accused made the confession, or any 
part of it, àslced him on cross-examination, to lay the foundation for 
impeachment by proof of contradictory statements in the confession, is 
not compétent cross-examinat'ion where the accused has not testified re- 
gardmg it, beiçause it is not germane to the subjeçts of his direct ex- 
amination, aiid because the prpsecùtor could not prove the statements in 
die confession as a part of his case in chief. It is the duty of the court 
to détermine whether or not an âUeged confession was voluntary or in- 
voluntary, arid it is errpr to permit the introduction of the évidence up- 
on that question before the jUry. 

The judgments below mUst! be reversed, and the case must be re- 
manded to thé proper court with instructions to grant a new trial, and 
it is so ordered. 

ADAMS, Circuit Judge (specially concurring). The question dis- 
cussed in the fp^egoing opinioii, conceming the limitation upon the right 
of cross-examination of a witness is not new to this court. In the cases 
of Résurrection Gold Min. Co, v. Fortune Gold Min. Co., 129 Fed. 668, 
64, Ç. Ç. A. 180, and Ballief v. United States, 139 Fed. 689, 64 C. C. A. 
201, the judges then sitting entertain^d and expressed différent opin- 



KOBLB T; 0. CBANB A CO. 65 

ions concèrning ît. The writer of the main opinion in the first-men- 

tioned case declared that : 

"Tbe party on whose behalf the witness Is called bas the right to restrict 
his cross-examlnation to the subjects of his direct examination, and a violai 
tion of this right is réversible error." 

The majority of the sitting judges in separate opinions showing care- 
ful research and considération disapproved of that pronouncement, and 
particularly of that portion of it underscored to the effect that to vio- 
late the right "is réversible error." It is only that part of the forego- 
ing opinion which repeats and reaffirms that déclaration to which I am 
unable to give my assent. I am unwilling to overule the judgment of 
the majority on that question, for t'wo reasons : First, because I think, 
for the reasons stated by them, they were right in holding that in the 
matter of cross-examining a witness a reàsonable discrétion should, in 
the interest of a practical and effective administration of justice, be 
accorded to the trial judge, and should be reviewable and réversible on- 
ly in case of its prejudicial abuse; and, second, because the question is 
at best a matter of practice, which, having been once settled, should not 
be disturbed except for some commanding reason which does not now 
appear. 



NOBLE V. 0. CRANE & CO. 

(Circuit Court of Appeals, SIxth Circuit. Aprll 15, 1909.) 

No. 1,900. 

L Mastee and Seevakt (§ 116*)— Iiîjubies to Servant— Defective SoArFOLD 
— Imphopeb Matekials. 

Plalntilï, an experlenced carpenter, was injured by the collapse of a 
temporary scaffold construeted by plalntlff and fellow carpenters In the 
érection of a sawmlll In defendant's lumber yards. The scaffold was con- 
strueted according to the directions of defendant's foreman out of certain 
hemlock pièces lylng on the third floor of the building. Plalntlff dld not 
construct the part of the scaffold that broke, and had no knowledge of Its 
détective condition. Whlle the carpenters were dlrected to use the ma- 
terlal deslgnated, there was other materlal In the yards that could hâve 
been secured by merely requestlng the foreman to furnish It In case any 
of that deslgnated was found unsultable. Held, that the foreman's direc- 
tions only amounted to an order to use sncb part of the materlal as was 
suitable and was nearest at hand, and that défendant was not négligent 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 207; 
Dec. Dlg. § 116.*] 

2. Teial (§ 165*)— Direction or Veedict. 

It is the duty of the judge, on a motion to direct a verdict, to take that 
vIew of the évidence most favorable to the party agalnst whom It is moved, 
and from such Inferences, reasonably and justlfiably to be drawn there- 
from, détermine whether or not a verdict mlght not be found for the 
party having the burden of proof, and, It not, he should direct the verdict 
agalnst such party. 

■[Ed. Note.— For other cases, see Trial, Cent Dlg. § 402; Dec. Dlg. § 
165.»] 

8. Teiai (§ 143*)— DiEEcnoN of Veedict— Conelicting Evidence. 

A mère dogmatic assertion, which does not appeal to the reason of the 
court nor hâve substance and relevant conséquence, Is not sufflcient to con- 

*For otber cases set same toplc & S nttmbïb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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stitute a confllct of évidence which wUl prevent the direction of a verdict, 
but a confllct of évidence, to hâve sùch efEect, must be positive and real. 
[Ed. Note.— For other cases, see Trial, Cent Dlg. §§ 342, 343 ; Dec. Dig.' 
■'M43.*] 
4J Mas^eb and Servant (§ 116*)— Injuèies to Sebvant— Deiïîctive Scaitold 
— Emplotbb's Liabilitt Act. 

. Eev. St. Ohlo 1908, §1 4238-18, 4238-19, 4238-0, 4238-01, do not create 

à llablllty on the part of a master for Injuries sustâined by a servant re- 

sultlng from détective scaffolding, where there Is no évidence of the mas- 

ter's négligence. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 116.*I 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

Edward Colston, for plaintifï in error. 

Chas. H. Stephens and Chas. H. Stephens, Jr., for défendant in 
error. 

Before LURTON and SEVERENS, Circuit Judges, and TAYLER, 
District Judge, 

TAYEER, District Judge. This action was prosecuted in the court 
below by the plaintifï in error to recover from C. Crâne & Co., a cor- 
poration, the damages sustâined by him in conséquence of the break- 
ing of a scaffold on which he was working, which resulted in his falling 
some 40 feet to the ground, whereby his leg was broken and other 
injuries were received. At the close of thé plaintiff's testimony, the 
court, on the motion of the défendant, directed a verdict for the de- 
fendant, Error is prosecuted to the judgment which was entered on 
the verdict. 

.The plaîntiff was a carpenter of seven or eight years' expérience^ 
and: was employed with other carpenters in the work of erecting a new 
sawmill in the extensive lumber yards of the défendant in the city of 
Cincinnati, After the f rame of the mill had been completed, it became 
necessary, in the prosecution of the work, to cover the roof with tar 
paper. This work was done by the carpenters. To enable them to 
put the tar paper along the edge of the roof, a temporary scafïold was 
builtby the plaintifï and the three other carpentefs associated with 
him in the wOrk of erecting the building. The scafïolding, some 55 
feet long, consisted of planks supported by fîve brackets or outriggers 
composée! of 2x6 hemlock pièces, 8 or 10 feet long, projecting about 5 
feet from the side of the building. Thèse 3x6 outriggers were securely- 
nailed to the upright 12x13 timbers, which constituted the framework: 
of the mill. While the plaintifï and two other carpenters were stand- 
ing on the scafïolding, nailing tar paper to the edge of the roof, one 
of thèse 3x6 hemlock supports, because of a defect in it, broke close 
to the building, and the scafïold gave way, with the resuit already 
stated. 

Plaintifï himself put up two of the five supports, but had nothing to 
do with putting in that which was' defective, and knew nothing of its 
defective condition. 

•For other cases see same topic & § nuubsb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexe» 
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The liability of the employer dépends upon the manner în which 
it performed its duty to furnish to the plaintiff and his fellow workers 
on the scaffold suitable and sa.fe materials with which to erect the 
scaffold. Other questions appear in the pleadings, but not in the proof. 
The plaintiff in error contends that the défendant did not perform this 
duty, either as defined by the common law or by the statutes of Ohio. 

The testimony developed this situation. The defectiye support or 
outrigger was one of several pièces of 3x6 hemlock which were lying 
on the third-story floor of the building which was being constructed. 
Similar scaffolds were erected on opposite sides of the building. Thèse 
pièces had been left over from supplies brought up from the yard 
from time to time for the gênerai purposes of constructing the build- 
ing. Just how many pièces there were when the time came for build- 
ing the scaffold does not appear, but in view of the testimony and the 
motion for a verdict it must be assumed that there were no more 
than were necessary to build the scaffold. 

One of the witnesses, Sesher, testifîes that McMullin, the fore- 
man, told him to take the 3x6 hemlock pièces that were lying on the 
third-story floor and build the scaffold out of it. This instruction 
Sesher conveyed to the plaintiff and to the other carpenters engaged in 
the work. The same witness testified that if at any time he wanted 
additional material he would go and tell McMullin and the latter would 
hâve it there, and that he did not know of any carpenters with him who 
had any authority to go out into the yard and get material without or- 
ders from McMullin. Noble, the plaintiff, testified that he had no au- 
thority to go out into the yard or into the mill to sélect lumber for the 
scaffold. 

The testimony of the plaintiff and of his other witnesses shows very 
clearly what was the custom in this lumber yard respecting the ability 
and opportunity of workmen to obtain needed lumber. Plaintiff says 
that he knew of nothing to prevent the carpenters from asking to hâve 
more lumber brought up, and that there were laborers whose business 
it was to bring it up as the carpenters needed it. Practically ail of the 
plaintiff's witnesses testified that it was easy for the carpenters to get 
any lumber they wanted ; ail that was needed was to ask for it. One 
of the laborers or helpers testified that he was ready to bring up any 
ampunt of lumber, including 3x6 hemlock pièces, that was needed ; that 
that was what he was there for, and if it was not there he was to go 
and get it. Ail they had to do, he said, was to call for it, and they got 
it. To the same gênerai effect is the testimony of other witnesses. 
There is no contradiction except such as may be inferred from the tes- 
timony already referred to, and that is in no proper sensé contradiction. 

Thèse références put the plaintiff's case in its strongest possible 
form, and allow every reasonable inference in his favor to be drawn 
from them. 

It is claimed by plaintiff's counsel that this instruction of McMullin, 
coupled with what the plaintiff says as to his authority to go out and 
get additional lumber, limited the workmen to the use of the material. 
referred to by the foreman, and that they were bound to use it, wheth- 
er it was safe and suitable or not. More definitely interpreted, the 
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claim means,this: That the foreman, intended, and sq directed, that 
;;,thsÇ^,|Jir;ee;pr four carpenters, skille;d iii the work of building and us- 
ing jScàffplds, jwith knowledge qf tliÇ]|^nd of material needed for and 
suited to ^uch construction, and^kifled judges of the quality and 
strengtb; pf lumber, should build a isçafïold, on which they themselves 
were to work, out of a liijiited and certain pile of lumber, and that they 
could not hâve any other lurnberout of which to build it if it should 
appear, when aboutto be used, to be iiisufficient or unfit for such pur- 
posfi.,..,, ' . ' 

, 3'?*^'^ an interprétation of such an instruction, which we must assume 
to hàye been giyen exactly as Sesher tells it, seems to us to be f orced 
and, uhreasonable. There is no real or substantial conflict anywhere in 
thç ^es^ipiôny. We are required, if w.e sustain plaintilï's contention, to 
corne to the strained and unnatural conclusion that, in spite of this tes- 
tirnpny offered by the plaintiff, thèse intelligent carpenters, building their 
own scaffold, were helpless to sélect or to send for other material than 
that pointée^ out by the foreman. We are compelled, if we give weight 
to the contention of plaintiff, to déclare that under the circumstances 
narrated l>y plaintiff's testimony, involving, as vft hâve said, no contra- 
diction, np reàsonable oppbrtunity was furnished to thèse workmen to 
obtain stiitable material out of which to construct a scaffold. 

Counsel for plaintiff in error f ormulate their claim upon thèse facts 
as follows: 

"Défendant cannot escape UablUty by: clalmlng, as it does, that the direc- 
tion tô use this material given by It ip thèse men was quallfied. Défendant 
cannot main tain that thèse inen should hâte understood that if the material 
they were thuB directed to usé' should turn out, on examlnation by them, to be 
unfit, they should dlscard it and demand other material. The direction to use 
this material was not thus liipited, and, had It been so limited, that would not 
relieve the défendant of llablllty, becausé such direction would hâve Imposed 
upon thèse menthe duty and résponsibllity of inspectlng the lumber and of ex- 
ercising Judginent as to its fltness. That duty was one resting upon the mas- 
ter, and he coïild not delegate it" 

This argument would appeal to us with more force if thé persons 
to whom this so-called direction was given were not carpenters ; if the 
scaffold had not been for their own use ; if they were persons innocent 
of any knowledge of the quality or kind of material needed for such 
work; if they had been at work at a place remote from any supply 
of suitable material, instead of in the midst of a lumber yard of vast 
dimensions, with an unlimited amount of proper material available and 
men at hand to bring it to them. 

The so-called direction to such men under such circumstances was 
no more than' a direction to use such available and suitable material 
as was nearest at hand, with perfect freedom, according to the custom 
existing and according to the natural and necessary conditions and ap- 
parent opportunities, to go or serid into the yard for any other pièces 
which might be needed. Indeed, the situation would not be wanting in 
analogy if the, foreman had directçd thèse carpenters to make use of 
a keg of nails on the third floor, and it happened that there was an 
insufficient quantity of nails of suitable quality with which to build 
"the scaffold, and in conséquence of the scaffold being insecurely nailed 
it broke and injury resulted to the men who built it. 
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When we analyze the testimony given by plaintiff's witnesses, we 
find no real conflict in it. 

Under thèse circumstances, what was the duty of the trial court? 
In the case of McGuire v. Blount, 199 U. S. 143 (26 Sup. Ct. 1, 50 
L. Ed. 135) the court says, at pages 147, 148: 

"It Is Btrenuously urged that, whatever the merlts of the controversy, there 
wâs 'sufflclent proof to require the trial court to submlt the case to a jury; 
but no rulê is better establlshed in this court than that whlch permits a presid- 
Ing Judge to direct a verdict in favor of one of the parties when the testimony 
âtid ail the itferences whlch the jury could justiflabiy draw therefrom would 
be insufflcient to support a différent verdict It Is clear that, where a court 
Wonld be bouhd to set aslde a verdict for want of testimony to support it, it 
may dli*èct a flnding in the flrst instance, and not await the enforcement of its 
View by granting a new trial." 

We hold that in this case "ail the inferences which the jury could 
justifiably draw" from the testimony would be insufficient to support 
a verdict for the plaintiff. 

The leading cases oh this question were cited and commented upon 
by Judge Lurton in the case of Mt. Adams & E. P. Inclined Ry. Co. 
V. Lowery, 74 Fed. 463, 20 C. G. A. 596. After an elaborate discus- 
sion and criticism of authorities, this rule is laid down at page 477 
of 74 Fed., at page 610 of 20 C. C. A.: That it is the duty of the 
judge, on a motion to direct a verdict — 

"to take that View of the évidence most favorable to the party agalnst whom it 
is moved to direct a verdict, and from that évidence, and the inferences reason- 
ably and justifiably to be drawn therefrom, détermine whether or not, under 
the law, a verdict might be found for the party having the onus. If not, he 
should, upon the ground that the évidence is Insufflcient in law, direct a ver- 
dict agalnst that party." 

And again, on the same page, occurs the following:- 

"Whenever there is évidence of so positive and slgniiieant a character as, 
if uncontradlcted, would support a verdict, it is the duty of the court to sul>- 
mlt the case to the jury, under proper instructions." 

The rule thus laid down in thèse two quotations was explicitly ap- 
proved in the case of Insurance Co. v. Randolph, 78 Fed. 754, 24 C. 
C. A. 305, where the opinion was written by Mr. Justice Harlan, sit- 
ting as a member of this court. 

In the case of Minahan v. Grand Trunk Western Ry. Co., 138 Fed. 
37, 70 C. C. A. 463, is another extended discussion by Judge Severens 
of the same subject. The court, after having declared that the trial 
court ought not to direct a verdict "where there is positive conflict 
in the évidence upon an issue material to the controversy," continues : 

"And by 'évidence' we mean somethlug of substance and relevant consé- 
quence, and not vague, uncertain, or irrelevant matter not carrying the quali- 
ty of 'proof or having fitness to induce conviction." 

So that it is the duty of the court to direct a verdict unless the 
conflict is positive. The conflict must be real, not merely apparent. 
A mère dogmatic assertion, which does not appeal to the reason of 
the court, which does not hâve substance and relevant conséquence, 
which does not hâve fitness to induce conviction, is not proof, e^tn 
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if unGontradiçted, and does not interfère with the duty o,f the court ttf 
direct a verdict. 

The claim isalsp made on behalf of the plaintiff that the défendant 
is liable for this injury by reason of the provisions of the statutes of 
Ohio (Rev. St. 1908) sections 4238-18, 4238-19, 4238-0, 4238-01, 
which we hère qupte as f ollows : 

"(4238-18). Section 1. (ScafEoldlng and apparatus to be kept safe for em- 
ployés). A person or corporation employing or directing another to do or per- 
f orm any labor In tlie érection, repairing, altering, or paintlng any house, build- 
ing or structure wiOiin this state. who shall knowingly or negligently furnish or 
erect or cause to be fumished for érection for and in the performance of sald 
labor,; sùch unsuitable or improper scatEolding, hoists, stays, ladders or other. 
mechanical contrlvancës as wi^ not glve proper protection to the life and limb 
of any person so (employed or) engaged, or If any such scaffoldlng or staging 
swung or suspended from an overhead support or supports shall be more than 
twenty feet from the ground or floor, the same shall be deemed unsuitable and 
improper ànd as not giving propei- protection to the life and llmb of any per- 
son employed or engaged thereon, unless such scaffoldlng or staging shall, 
when the same Is in use, hâve a safety-rail rising at least thlrty-four inches 
above the floor or main portion of such scafColdlng or staging, and extending 
along the oiitside thereof,'an(i propérly attached thereto, and unless such scaf- 
foldlng or staging shall be proWdéd with bracés so as to sustain the welght of 
a man's body leaning agalnst it, ànd prevent the scaffold or staging from sway- 
mg from the building or structure (89 v. 380). 

"(4238-19). Sec. 2. (Penalty.) That any person or corporation by any of Its 
offlcers who shàll violate any of the provisions of this act shall be guilty of a 
mlsdemeanor and upon conviction thereof shall be punished by a fine not ex- 
ceeding flve hundred dollars, or by imprlsonment in the county jall not to ex- 
ceed threemonths, or both, at the discrétion of.the court (89 v. 380.) 

"(4238-0).; Section 1. (Emplpyers' liablllty for personal injury to employé not- 
withstandlng négligence of fellow:-servant). An employer shall be responsible 
in damages |or Personal injury caused to an employé, who is hlmself in the ex- 
ercise of due care and diligence at the time, by reason of any defect In the 
condition of the machinery or appliances conneeted with or used in the busi- 
ness of the employer, which arose from, or had not been discovered or rem- 
edled owing to thé négligence of the employer, or of any person in the service 
of the employer, entrusted by hlm with the duty of inspection, repair, or of see- 
Ing that -the machinery or appliances were in proper condition. (95 v. 114, 
April 4, 1902.) 

"(4238-01). Section 1. (Act qualifying the rlsks to be deemed as assumed by 
employés.) In any action brought by an employé, or his légal représentative, 
against his employer, to recover for personal injuries, when It shall appear 
that the injury was caused in whole or in part by the négligent omission of 
such employer to guard or protect his machinery or appliances, or the promises 
or place where sald employé was employed, in the manner required by any 
pénal statute of the state or United States In force at the date of the passage 
of this act, the fact that such employé contlnued in sald employment with 
knowledge of such omission, shall not operate as a défense ; and In such action, 
If the jury flnd for the plaintiff, it may award such damages not exceeding, for 
Injuries resultlng in death, the Sum of flve thousand dollars^, and for injuries 
not so resulting, the sum of three thousand dollars, as it may flnd proportlon- 
ed.to the pecuniary damages resulting from sald injuries; but nothing herein 
shall affect the provisions of section 6135 of the Revlsed Statutes. 

"Nothing herein contained shall be construed as affectlng the défense bf con- 
tributory négligence ; nor the admission of évidence compétent to support such 
défense. (97 v. 547.)" 

We hâve already held that no négligence on the part of the master 
was proved in this case, and there is no substantial évidence from 
which any such fact could be fairly or reasonably inferred. The fun- 
damentaJ condition of the application of ail thèse sections is the negli- 
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gence of the master. Since that did not exist, the statutes are inap- 
plicable. An appréciation of this fact prevents the misconception that 
there is any analogy between this case and the cases of Chambers v. 
American Tin Plate Ce, 139 Fed. 664, 64 C. C. A. 129, Henry J. 
Spieker Co. v. Ferguson, 15 O. C. D. 671, and other cases to the same 
effect cited by counsel for plaintifF in error. 

It results, therefore, that the judgment of the Circuit Court will be 
afïirmed. 



HARPER & BROS, et al. v. KALEM CO. et al. 

(Circuit Court of Appeals, Second Circuit March 16, 1909.) 

No. 159. 

1. CopTEiGHTs (5 7*)— Dbamatizations. 

Tliere may be several dramatlzatlons of the same story, each capable of 
being copyrighted. 

[Ed. Note. — For other cases, See Copyrights, Dec. Dlg. § 7.*] 

2. CoPTEiSHTS (I 50*)— Dbamatizations— Sale. 

The owner of a copyrighted story, havlng assigned or eold the right of 
performlng a particular copyrighted drama therefrom, eould lawfully glve 
to another the sole right of performlng a différent dramatic composition 
of the story, while the first dramatic assignée would hâve no right to make 
another dramatization. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 50.*] 

3. COPYBIGHTS (§ 9*)— MOVING PlCTtlEE PHOTOGEAPH. 

A séries of photographs of a dramatization of a copyrighted story of 
Ben Hur, to be used in a moving picture machine, constituted a single 
picture, capable of copyright as such. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 9.*] 

4. CoPYEiGHTS (§ 55*) — Moving Pictuees — Copyeighted Stoet — Infeinge- 

MENT. 

Since pictures of the dramatization of Ben Hur only represent the 
artist's Idea of what the author has expressed in words, they do not, as 
a photograph, infringe the copyrighted book or drama. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 55.*] 

5. CopyEiQHTS (§ 55*)— Moving Pictueb Exhibition. 

A séries of films, constituting a picture of an artist's conception of the 
copyrighted story Ben Hur, when placed on an exhibitlng machine, whlch 
reproduces- the action of the actors and animais, was a dramatization ot 
the story, which, when sold and offered for sale by défendant for public ex- 
hibitions, at which an entrance fee is chargea, constituted a contributory 
infringement, subject to injunction. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 55.*] 

6. CoPïEiQHTs (§ 4*)— Statutes— CoNSTEXJcmoN—"WEiTiNGS." 

Oonst. U. S. art. 1, f 8, provides that Congress shall bave power to pro- 
mote the progress of science and useful arts by securing for a llmited time 
to autbors and inventors an exclusive right to their "writings" and dis- 
coverles. Held, that the word "writings" includes maps, charts, engrav- 
ings, etchings, prints, paintlngs, drawings, chromos, statues, models, de- 
signs, photographs, and the négatives thereof , dramatizations of copyright- 
ed Works, and may also be extended to moving pictures, tending to repro- 
duce an artist's conception of an author's situation as described in words. 
[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 4.* 
For other définitions, see Words and Phrases, vol 8, p. 7542.] 

•For other cases see same toplc & 5 numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Appeal fromthe Circuit Court of the Uiiited States f or the Sbùth- 
iniJMstfietôf New York. 

Drûry W.Çooper and Frank L. Dyer, for appellant 
Pittenhpeîei-, Gerber & James (David Gerber, of counsel), for ap- 
pellees Klaw & Erlanger. 
John l^rkin, for appe|lees Harpçr & Bros. andX. WallaGC. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The latç Gen. Lew Wallace wrote a story 
called "Ben Hùr," the copyright of which belongs to the complainants 
Harper & Bros. The^tomplainants Klaw & Erlanger càused the story 
to be dramatized, and Harper & Bros, duly copyrighted the dramatiza- 
tion and thereupon granted Klaw & Erlanger the sole right of produc- 
ing the same upon the stage. The Refendant the Kaletti Company also 
employied à writer to read the story, without having any knowledge of 
the copyright;ed drama, apd to write a description of certain portions 
of it. It then produced perspns and ^animais, with their accoutrements, 
to perforoa the actions and motions so described. During this perform- 
ance a film of celluloïd was fapidly tnoved across the lens of a high- 
speed caméra, on which a séries of négative photographs were taken, 
from which a positive film suitable for exhibition purposes was repro- 
duced. Tfiesc positive photographs were contained on one film, about 
1,000 f eet long, which, being driven at great speed across the lens of an 
exhibiting machine, projects ail the motions of the original actors and 
animais iw succession upon a screert. The défendant advertises this 
film as suitable for giving public exhibitions of the story of Ben Hur, 
and sent advèrtisements to, among other persons, proprietors of thea- 
toriums. At least 500 exhibitions hâve bëen given in such theatoriums; 
an entrançe fee being charged. The défendant did not reproduce the 
whole stôry, but only certain of the more prominent scènes, such as the 
wounding of the Roman procurator, Ben Hur in the galleys, the chariot 
race, and others. It does not itself give any public or private exhibi- 
tions, but simply sells or licbnses the use of the films. A final decree 
granting a perpétuai injunction was entered in the court below, from 
which this appeai is taken. 

Section 4952, Rev. St. U. S. (U. S. Comp. St. 1901, p. 3406), gives 
the author bf a book, and his assigns, not only the sole right of print- 
ing, but also the sole right of dramatizing it, and in case of a dramat- 
ic composition the sole right, of performing or representing it public- 
ly. Section ,4964 (page 3413) subjects any one who shall dramatize a 
copyrighted book without the written consent of the proprietor to the 
payment of damages. Section 4966 (page 3415) provides that any one 
whopublicly jperforms or rèpresents a copyrighted dramatic composi- 
tion without the owner's consent shall be liable for damages not less 
than $100 for the first and $50 for every subséquent performance, and 
if his cbnduct be willful and for profit he shall also on conviction be 
imprisoned for not exceeding one year. 

Two questions are raised : First. Did the défendant, by taking this 
séries of photographs, dramatize Ben Hur, in violation of Harper & 
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Bros.' sole right to dramatize the book under section 4953? Second. 
Is the exhibition of thèse photographs by means of an exhibiting ma- 
chine in theatoriums, wJiere an entrance fee is charged, a pubHc per- 
formance or représentation of a dramatic composition, in violation of 
the rights of Harper & Bros., as owners of the copyright of the book 
and of the dramatic composition, and of the rights of Klaw & Erlang- 
er, as owners of the performing right, under section 4966. There njay 
be several dramatizations of the same story, each capable of being copy- 
righted. Harper & Bros., having given Klaw & Erlanger the sole right 
of performing the particular copyrighted drama, can give some one else 
the sole right of perforrning a différent dramatic composition of the sto- 
ry (Drone on Copyright, p. 597); whereas, Klaw & Erlanger, who are 
the owners only of the right publicly to perform the particular copy- 
righted drama, hâve np right to make another dramatisation. Con- 
sequently infringing the copyrighted drama is a différent thing from 
infringing the owner's right to dramatize the copyrighted book. 

Answering the first question: The séries of photographs taken by 
the défendant constitutes a single picture, capable of copyright as such 
(Edison V. Lubin, 122 Fed. 240, 58 C. C. A. 604 ; American Mutoscope 
Co. V. Edison [C. C] 137 Fed. 262); and as pictures only represent 
the artist's idea of what the author has expressed in words (Parton v. 
Prang, 3 Cliflf. 537, Fed. Cas. No. 10,784), they do not infringe a copy- 
righted book or drama, and should not as a photograph be enjoined. 
This distinction between infringement of a copyright of a book and of 
the performing rights is like the distinction in respect to an infringe- 
ment between perforated music rolls and sheet music discussed in the 
case of White-Smith Co. v. Apollo Co., 209 U. S. 1, 28 Sup. Ct. 319, 
52 L. Ed. 655, where the court said : 

"There Is no complaint in this case of the public performances of copyright- 
ed music, nor is the question Involved whether the manufacturera of such 
perforated music rolls, when sold for use in public performances, might be 
held as contributory Infrlngers." 

Corning now to the second question: When the film is put on an 
exhibiting machine, which reproduces the action of the actors and ani- 
mais, we think it does become a dramatization, and infringes the ex- 
clusive right of the owner of the copyrighted book to dramatize it, as 
well as his right as owner of the copyrighted drama, and of Klaw & 
Erlanger's right as owners of the performing right publicly to pro- 
duce it. In other words, the artist's idea of describing by action the 
story the author has written in words is a dramatization. It is not nec- 
essary that there should be both speech and action in dramatic perform- 
ances, although dialogue and action usually characterize them. Judge 
Blatchford said on this point, in Daly v. Palmer, 6 Blatchf. 256, Fed- 
Cas. No. 3,552 : 

"To act, In the sensé of the statute, is to represent as real, by countenance, 
voIce, or gesture, that whlch is not real. A character in a play who goes 
through wlth a séries of events on the stage without speaklng — if such be his 
part of the play— Is none the less an actor in it than one who, in addition 
to motions and gestures, uses his voice. A pantomine is a species of theatrical 
entertainment, in which the whole action is represented by gesticulation, with- 
out the use of words." 
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And this court, in the case o£ Daly v. Webster, 56 Fed. 483, 4 C. C. 
A. 10, said: 

' "Ùpon the main point of the case, namely, whether the combinatlon or 
séries of aramatlc events (apart from the dialogue) whlch makes up the par- 
tlcular scène or portion of the play claimed to be Infrlnged Is a dramatlc 
composition, and as snch entltled to protection under the copyright laws, it is 
necessary to add but little to the exhaustive opinion of Judge Blatchford, re- 
ported in Daly v. Palmer, 6 Blatchf. 256, Fed. Cas. No. 3,552. The same scène 
in the same play Is elaborately discussed by hlm, and in his conclusion that It 
is a dramatlc composition we concur. In plays of this class the séries of 
events is the only composition of any importance. The dialogue is unimport- 
ant, and as a work of art trivial. The effort of the composer is directed to 
arranging for the stage a séries of events so reallstlcally presented, and so 
worked out by the display of feeling or earnestness on the part of the actors, 
as to produce a correspondlng émotion in the audience. Such a composition, 
though Its success is largely dépendent upon vchat Is seen, irrespective of the 
dialogue, is dramatlc. It tells a story whlch is qulte as intelligible to the 
spectator as If it had been presented to hlm In a wrltten narrative." 

It can hardly be doubted that, if the story were acted without dia- 
logue, the performance would be a dramatization of the boolr; and 
we think that, if the motions of the actors and animais were reproduc- 
ed by moving pictures, this would be only another form of dramatiza- 
tion. If the défendant had taken a séries of moving pictures of the 
play as actually performed by Klâw & Erlanger, the exhibition of them 
would certainly be an infringement of the dramatic composition, be- 
cause it woujd tell the story as they tell it, within the décision of Daly 
V. Palmer and Daly v. Webster, supra. 

It is next objected that the défendant cannot be held as a contribu- 
tory inf ringer, because its films are capable of innocent use ; e. g., ex- 
hibitions for private amusement. This fact only compels the complain- 
ants to prove that the défendant does promote a guilty use of them. In- 
asmuch as it advertises the films as capable of producing a moving 
picture spectacle of Ben Hur, and sends its advertisements to proprie- 
tors of theatoriums with the expectation and hope that they will use 
them for public exhibitions, charging an entrance fee, and inasmuch as 
mahy of thèse proprietors hâve so used them, the défendant is clear- 
ly guilty of contributory infringement. 

Finally, the défendant relies upon section 8, article 1, of the Consti- 
tution, that Çongress shall hâve the power "to promote the progress of 
science and useful arts by securing for limited times to authors and 
inventors the exclusive right to their respective writings and discover- 
ies." It is argued from this that, as thèse moving pictures only ex- 
press the artist's conception of the author's ideas as expressed in the 
words of the cdpyrighted book or dramatic composition, they cannot 
be said to infringe the author's rights. But the history of the copyright 
law does not justify so narrow a construction of the word "writings." 
The first copyright law of 1790 (Act May 31, 1790, c. 16, 1 Stat. 134), 
included maps and charts as well as books. In 1802 (Act April 29, 1802, 
c. 36, 2 Stat. 171) copyright was extended to engravings, etchings, and 
prints. In 1856 (Act Aug. 18, 1856, c. 169, 11 Stat. 138) itwas extended 
in the case of copyrighted dramatic compositions to the right of pub- 
licly performing the same. In 1870 (Act July 8, 1870, c. 230, 16 Stat. 
212) it was extended to paintings, drawings, chromos, statues, models, 
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designs, photographs, and the négatives thereof, and authors were al- 
so allowed to reserve the right to dramatize their works. In 1891 (sec- 
tion 4952, Rev. St. U. S.) authors and their assigns v/ere given 
the exclusive right to dramatize their copyrighted works. The con- 
struction of the word "writings" to cover thèse various forms of ex- 
pression, and also to cover the right of giving public performances, has 
been acquiesced in for over 50 years. In view of this fact, we hâve no 
difficulty in concluding that moving pictures would be a form of ex- 
pression infringing not the copyrighted book or drama, but infringing 
the author's exclusive right to dramatize his writings and publicly to 
perform such dramatization. 
Decree afHrmed. 



UNITED STATES v. UNION PAC. R. 00. 
(Circuit Court of Appeals, Eighth Circuit Pebruary 16, 1909.) 

No. 2,873. 

1. PlKADING (§ 34*) — OONSTBUCTION— GeNEBAL and SPEJCmO ALLEGATIONS. 

A gênerai averment in a pleading is always controUed and limited by 
speefflc allégations on the same subject-matter. 

[Ed. Note. — ^For other cases, see Pleading, Cent DIg. § 68; Dec. Dlg. 
t 34.»] 

9. Cabbikbs (J 37*) — iNTEBsrATB Caeeibes oï Livœ Stock— Twenty-Eight 

HOUB LAW— "WlLLFULLrT." 

In Act June 29, 1906, c. 3594, 34 Stat 607 (U. S. Oomp. St Supp. 1907, 
p. 918), known as the "28-hour law," whlch prohlblts carriers of live stock 
from keeping the same conflned in cars, etc., for more than 28 consécutive 
hours wlthout unloading for rest, water, and feeding, unless prevented by 
Btorm or by other accidentai or unavoldable causes whlch cannot be an- 
tlcipated or avolded by the exercise of due diligence and foreslght, and 
imposes a penalty on any carrier whlch "knowlngly and willfully" fails 
to comply with its provisions, the word "willfully" is not used as Implylng 
a vicious or evll intent, but as meaning intentlonally or voluntarily. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. § 95; Dec. Dig. 
S 37.» 

For other définitions, see Words and Phrases, vol. 8, pp. 7468-7481, 
783&-7836.] 

8. Cabriebs (§ 37») — Cabbiees of Live Stock— Violation or Twenxt-Eiqht 
HouB Law— Défenses. 

A great and unusual press of busijiess does not, unexplalned and of it- 
self, excuse the confinement of live stock by a railroad company beyond 
28 tours limited by Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. 
St Supp. 1907, p. 918), nor constitute a défense to an action to recover the 
penalty for its violation. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. § 95; Dec. Dig. 
§ 37.*] 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

Timothy F. Burke (George P. McCabe and Edward T. Clark, on 
the brief), for the United States. 

John W. Lacey, for défendant in error. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

*For other cases see same toplc & S «umbeb in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexe» 
J69 F.— 5 
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ADAMS, Circqit Jwdge. This was m actiop at law instituted by 
tjiç lynited States to reeover a penalty ifrornthe défendant railroad 
Company, a carrier of interstate commerce, for alleged violation of 
Act C9ng. June 29, 1906, 34 Stat. 607, c, 3594 (U. S. Comp. St. Supp. 
l^P?,, p. 918), which prohibits confinement of live stock in cars for 
more than 28 hours without unloading for rest, water, and feeding. 
/Ilhe pétition stated facts constituting a, cause of action under the 
statute, and particularly stated that the railroad company confined the 
live stock "knowingly and willfully." The answer contained an admis- 
sion tliat défendant reçeiyed the stock for carriage, that it was con- 
fined en route, and not unloaded for a period of more than 36 hours. 
It then averred as follows : 

"And défendant dénies that Its failure to unload the sald Uve stock In 
accordance wlth law was In any way wlllful or from avoldable cause whlch 
could hâve been antlclpated by the çxerclse of due diligence and foreslght; 
but, on the contrary, avéra that the said failure was wholly caused by the 
great «M^untisnal press of. business both on the tracks of the défendant 
and at its stockyards, causlng delays at the meeting points of its trains, 
and fallnres of its engines, both those carrylng the cars aforesald and 
those , drawing other trains whlch afifected and delayed the train carrying 
the sat^ ;live stock and alone caused the said Uve stock to be conâned be- 
yond tt»é tlme llmited by law." " 

The suflfîciency of this answer as a défense was challenged by de- 
murrer, which was overruled, and, plaintif! declining to plead further, 
final judgmént was réndered in favor of the défendant. Due ex- 
ception having been preserved, the case is brought hère by writ of er- 
ror for review. Did the answer state a défense? Section 1 of the 
act of Jtine 29, 1906, proyides that no railroad engaged in interstate 
commerce in the transportation of cattle, sheep, swine, or other animais 
shall, without the written request of the owner or person in custody 
thereof, '^confine the same in cars * * * for a period longer than 
twenty-eight consécutive hours without unloading the same in a hu- 
mane mànner into prpperly equipped pens for rest, water, and feed- 
ing, for a period of at least five consécutive hours, unless prevented by 
storm or by other accidentai or unavoidable causes which cannot be 
anticipated or avoided by the exercise of due diligence and foresight." 
The provisions of section 2 are immaterial for our présent inquiry. 
Section 3 provides "that any railroad" engaged in interstate commerce 
'« * * * who knowingly and willfully fails to comply with the pro- 
visions of the twO preceding sections shall for every such failure be 
liable for and forfeit and pay a penalty of not less than one hundred 
nor more than five hundred dollars." Section 4 provides "that the 
penalty created by the preteding section shall be recovered by civil 
action. * * * " From the foregoing it appears that section 1 créâtes 
a duty to be performed by carriers and that section 3 imposes a pen- 
alty not for the failure to perform the duty, but only when the car- 
rier "knowingly and willfully" fails in that regard. The défendant by 
not denying the averment of the pétition in that regard admitted that 
it "knowingly" failed to unload the stock. 

It is contended that the answer puts in issue the allégation of the 
pétition that defendant's failure to unload the stock was willful and 
the allégation that défendant was not prevented from unloading the 
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stock by an unavoîdable cause which could not hâve been anticipated 
by diligence and foresight, and that as a resuit of thèse déniais of 
material averments an issue of fact was joined which necessitated the 
overruling of the demurrer. The answer, after admitting that the 
stock was not unloaded, and denying that the company's failure to 
unload was willful or from avoidable cause, proceeded in an unbroken 
sentence to déclare as foUows : 

"But, on the contrary, avers that the sald failure was whoUy caused by the 
great and uuusual press of business, * ♦ • which alo'ne caused the said 
live stock to be conflned beyond the tlme limited by law." 

It is a familiar principle of pleading and one repeatedly recognized 
by this court that a gênerai averment is always controlled and lim- 
ited by spécifie allégations on the same subject-matter. Boatmen's 
Bank v. Fritzlen, 68 C. C. A. 288, 135 Fed. 650, 659 ; Hayes-Young 
Tie Plate Co. v. St. Louis Transit Co., 70 C. C. A. 1, 137 Fed. 80. 

Applying this rule, the conclusion follows that the déniai of will- 
fulness or avoidable cause must be treated as limited or explained by 
the words which immediately follow it, and that the pleading taken as 
a whole means that by reason of the alleged great and unusual press 
of business which "wholly" and "alone" caused the failure to unload 
the cattle, and for that reason only there was no willfulness, but there 
was an unavoidable cause. 

Does the fact that the défendant, as a sole resuit of a great and un- 
usual press of business which occasioned delays at its meeting points 
and inability of its engines to do the work, knowingly confined live 
stock committed to it for transportation more than 38 hours without 
unloading it, amount to a déniai of the allégation of willfulness? 
Counsel for défendant contend that the word "willfully" as employed 
by the statute necessarily implies an evil purpose or bad motive, and 
hâve in their brief collected and reviewed many cases dealing with 
the meaning of this word. We find no occasion, however, to follow 
them through this maze of authority. The word is hère employed in 
connection, not with a crime or offense malum in se, but with an 
offense purely statutory subjecting the offender to a civil action only. 
In view of our former rulings on this question, we are of opinion and 
so hold that as hère employed the word means only the intentionai 
doing of an act forbidden by the statute. 

We held in Armour Packing Co. v. United States, 83 C. C. A. 135, 
153 Fed. 1, 14 L. R. A. (N. S.) 400, that: 

"A simple purpose to do the act forbidden, in violation of the statute, la 
the only crlmlnal Intent requisite to a conviction of a statutory offense which 
is not malum In se." 

The Suprême Court (209 U. S. 56, 38 Sup. Ct. 428, 53 L. Ed. 
681), reviewing the same case, said : 

"Whlle Intent Is in a certain sensé essential to the commission of a 
crime, and in some classes of cases It is necessary to show moral turpitude 
to make out a crime, there is a class of cases withln which we think the 
one under considération falls, where purposely doIng a thing prohibited by 
statute may amount to an offense, although ttie act does not Involve turpi- 
tude or moral wrong." 
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We approved and applied this définition in the case of Chicago, St. 
P., M, & O. Ry. Co. V. United States (C. C. A.) 162 Fed. 835, and 
discover no reason for departing f rom it in this case. To hold that 
some evil purpose or bad motive must be shown in order to constitute 
a cause of action under section 3 of the act of June 29, IQffe, would in 
our opinion thwart the obvions purpose of the législation. It can hardly 
be conceived that any reputable carrier would deliberately and design- 
edly because of ill^will or other malevolent feeling towards the dumb 
animal? or their owners fail to conform to the reasonable and humane 
requirement of the law. If the law be operative only to restrain the 
possible exercise of such evil and perverse disposition, it would hâve 
little, if any, scope of opération. The real purpose of the législation 
in our opinion was to alleviate the condition of dumb animais in transit. 
The désire to curtail expense and promote economy of opération natu- 
rally encourages indifférence to if not a disregard of every impediment 
to quick and cheap transportation. The act of June 29, 1906, we think, 
was aimed at this natural propensity, and is a condamnation of indiffèr- 
ent more than malevolent conduct. So far a.s the dumb animais are 
concerned, the effect is the same in either case. They would suffer 
just as much if deprived of rest, water, and food by indifférence of 
the carrier as they would by his malevolence. The meaning we ascribe 
to the word "willf ully" gives a reasonable scope of opération to 
the act, while the meaning contended for by defendant's counsel prac- 
tically nuUifies it. The answer admits that the défendant knowingly — 
that is, intentionally — kept the live stock confined in cars without un- 
loading for more than 28 hours, and did this merely because of a great 
and unusual press of business as there stated. This in our opinion is 
an admission that it was willfuUy donc within the true meaning of the 
statute. Othefwise we must concède, which we cannot do, that a mère 
press of business justifies a disregard of the law. 

Did the great and unusual press of business as described in the an- 
swer amount as a matter of law to "an accidentai or unavoidable cause 
which could not be anticipated or avoided by the exercise of due dili- 
gence and foresight" within the true meaning of section 1 of the act 
in question ? We think not. It might constitute, when taken in con- 
nection with other facts and circumstances attending a transportation 
of live stock, some évidence of such a cause ; but in itself it cannot in 
our opinion constitute that cause. If it could a transportation company 
would hâve it in its power to create, ad libitum, a cause which would 
justify its disobedience of the law. The pleadings do not .raise the 
question whether a preSs of business may not in some circumstances 
not reasonably to hâve been anticipated be so great and unusual as to 
justify continuons confinement of live stock beyond 28 hours. We 
therefore refrain from expressing any opinion on that subject. AU we 
are called upon to décide, and ail we do décide, is that a great and un- 
usual press of business does not, unexplained and of itself, excuse con- 
finement of live stock beyond the time limited by law. 

It results that the facts as pleaded in the answer constitute no dé- 
fense, and that the Circuit Court erred in overruling the demurrer. 
The judgment is therefore reversed, with directions to sustain the de- 
murrer. 
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ST. LOUIS & S. F. B. CO. v, UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 17, 1909.) 

No. 2,818. 

1. CouBiB (§ 274») — .Tbanspoetation or Live Stock— Twentt-Eight Houb 

Law— Action to Recoveb Penalit— Violation Oxjt of the Limits of a 
State— JuBisDicTiON. 

Neither section 2 of article 3 of the Constitution nor the sixth amend- 
ment thereto opérâtes to require that an action to recover a penalty In- 
curred out of the limits of a state, under the 28-hour law (Act June 29, 
1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Snpp. 1907, p. 918]), be brought 
or trled in the district whereln the violation occurs ; and such an action 
lawfuUy may be brought and trled in the district whereln the défendant 
résides or carrles on business, as Is provided in section 4 of that law. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 274.*] 

2. Cabriebs (§ 37*) — Live Stock Siopment— Pénal Section Constkued. 

TRe words "knowingly and wlllfully" in the pénal section of the 28-hour 
law (Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp. 1907, 
p. 918]) cannot be disregarded, because they describe an essentlal élément 
of every rlght to the penalty therein prescrlbed. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. ?■ 37.*] 

3. Caeeieks (§ 37*) — Live Stock Shipments— "Knowingly" Defined. 

"Knowingly," as used in the pénal section of the 28-hour law (Act 
June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp. 1907, p. 918]), 
means with a knowledge of the faets which taken together constitute the 
fallure to comply with the statute, as Is the case where Mie carrier re- 
çoives from another a car loaded with cattle, and, with knowledge of 
how long they then had been conflned in the car without rest, water, or 
food, prolongs the confinement nntil the statutory limit is exceeded. 
[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 37.» 
For other définitions, see Words and Phrases, vol. 5, pp. 3937-3939.J 

4. Caebiees (§ 37*) — Live Stock Shipments— "Willfully" Defined. 

"Wlllfully," as used In the pénal section of the 28-hour law (Act June 
29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St Supp. 1907, p. 918]), means 
purposely or obstlnately, and is deslgned to describe the attitude of a car- 
rier who, having a free will or eholce, elther intentionally disregards the 
statute or is plalnly indiffèrent to its requlrements. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 37.* 
For other définitions, see Words and Phrases, voL 8, pp. 7468-7481, 7835- 
7836.] 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

W. F. Evans, E. P. Mann, and J. T. Woodruff, for plaintiff in error. 
Leslie J. Lyons, Asst. U. S. Atty. (A. S. Van Valkenburgh, U. S. 
Atty., on the brief). 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
W. H. MUNGER, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action to recover 
a penalty for an alleged failure to comply with the provisions of sec- 
tion 1 of the act of June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp, 

*For other cases see aame toptc & i numbbb In Dec. & Am. Digs. 1907 to date, & Rc.p'r Indeiei 
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St. Supp. 1907, p. 918), known as the "28-hour law." The verdict and 
judgment were àgainst the défendant, and it prosecutes this writ of 
error. 

The alleged faîlure to comply with the statute occurred in what was 
then the Indian Territory, and not in the district wherein-the action 
was: brought and tried. Because of this, it is urged that the Circuit 
Court was without jurisdiction ; the argument being that a f ailure to 
comply with the statute is a crime, that an action to enforce the penalty, 
eventhough civil îii form, is îh effect a criminal prosecution, and there- 
fore that section 2:of article 3 of the Constitution and the sixth amend- 
ment thereto require that the trial of such a case be had in the district 
whërein the f ailure occurs. There is at least one sufficîent reason why 
this bWèction to the jurisdiction must fail. Section 2 of article 3 dé- 
clares m respect of the place of trial for crimes : 

"But when not committed within any state, the trial shall be at such 
place or places as the Congress may by law hâve directed." 

And the Suprême Court, in passing upon the efïect of that section 
and of the sixth amendment, has repeatedly held that a crime commit- 
ted against the laws of the United States, out of the limits of a state, 
is not local, but may be tried at such place as Congress shall desîgnate 
by la\v. United States v. Dawson, 15 How. 467, 487, 14 L. Ed. 775 ; 
United States v. Jackalow, 1 Black, 484, 486, 17 L. Ed. 235 ; Cook v. 
United States, 138 U. S. 157, 181, 11 Sup. Ct. 268, 34 L. Ed. 906. In 
sectioii 4 of the 28-hour law Congress has directed that the action to re- 
cover à penalty incurred thereunder be brought in the district where 
the failure occurs, or in that wherein the défendant résides or carries 
on business. The défendant is a Missouri corporation, and carries on 
business within the district wherein the action was brought and tried. 
If, then, it were conceded, which it is not, that such a failure is a crime 
and that an action to recover the penalty therefor is in efïect a crim- 
inal prosecution, the jurisdiction of the Circuit Court in this instance 
would still be beyond question. 

The govemment's pétition, when stripped of détails not hère ma- 
terial, charged that the défendant, while carrying upon its railroad cer- 
tain cattle in transit from Comanche in the Indian Territory to Na- 
tional Stockyards in Illinois, failed to comply with the provisions of 
section 1 of the act before named, in that it unloaded the cattle into a 
pen at Sengca, an intermediate station, for rest, water, and feeding 
when the pen was not properly equipped for thèse purposes, because, 
first, it was too small to enable the cattle to obtain required rest; sec- 
ond, there wére no water trôughs. or other facilities in the pen for wa- 
tering cattle; and, third, there were no hay racks or feed troughs there- 
in into which hay or other feed could be placed for cattle, and that in 
so failing to comply with the statute the défendant acted both know- 
ingly and willfully. The answer denied each and ail of thèse alléga- 
tions. 

As properly reflecting, the position taken by the government in the 

course of the trial, we extract the following from its brief in this court: 

"The Issues were confined In this very narrow compass, to wit: Were 

the cattle ualoaded by plalntiff in error Into pens properly equipped for 

rest, feed, and water? No question is presented ♦ • • as to con- 
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finement of the cattle for a period greater than that allowed by law, and 
no question Is Involved as to the manner of the unloading, or as to the 
quantity or quallty of the feed and water furnished ; the sole question being as 
to whether or not the plaintiff in error unloaded the cattle Into pens properly 
equipped for rest, feed, and water as requlred by statute." 

At the conclusion of ail the évidence the défendant requested that 
a verdict be directed in its favor, and error is assigned upon the déniai 
of that request. It will be assumed, but without so deciding, that the 
statute is directed not merely against the continuous confinement of cat- 
tle in cars beyond the prescribed period of 28 or 36 hours, as the case 
may be, without rest, water, or food, but also against unloading them 
for rest, water, and feeding into pens not properly equipped therefor, 
that the pen into which thèse cattle were unloaded was not properly 
equipped in the sensé of the statute, and that ordinarily to unload cat- 
tle into such a pen for rest, water, and feeding is to fail to comply 
with the statute ; and, with thèse matters so disposed of, we will con- 
sider only whether there was any substantial évidence from which the 
jury reasonably could hâve found that the défendant knowingly and 
willfully failed to comply with the statute in this instance. We say 
"knowingly and willfully" because, as was recently said by Judge 
Adams in speaking for this court, "it appears that section 1 créâtes a 
duty to be perf ormed by carriers, and that section 3 imposes a penalty 
not for the failure to perform the duty, but only when the carrier 
'knowingly and willfully' fails in that regard." United States v. Un- 
ion Pacific R. R. Co. (C. C. A.) 169 Fed. 65. The qualifying words 
cannot be disregarded. They mean something, and whatever that may 
be is an essential élément of every right to the penalty. "Knowingly" 
evidently means with a knowledge of the facts which taken together 
constitute the failure to comply with the statute, as is the case where 
one carrier receives from another a car loaded with cattle, and, with 
knowledge of how long they then had been confined in the car without 
rest, water, or food, prolongs the confinement until the statutory limit 
is exceeded. "Willfully" means something not expressed by "knowing- 
ly," else both would not be used conjunctively. And presumptively it 
means something not expressed by "willingly," else the change from 
that word would not hâve been made when the old statute (Rev. St. 
§§ 4386-4390 [U. S. Comp. St. 1901, pp. 2995-2997]) was being re-en- 
acted. Crawford v. Burke, 195 U. S. 176, 190, 25 Sup. Ct. 9, 49 L. Ed. 
147; Hopper V. Denver, etc., Co., 84 C. C. A. 21, 24, 155 Fed. 273, 
276. But it does not mean with intent to injure the cattle or to inflict 
loss upon their owner because such intent on the part of a carrier is 
hardly within the pale of actual expérience or reasonable supposition. 
United States v. Union Pacific R. R. Co., supra. So, giving effect to 
thèse considérations, we are persuaded that it means purposely or 
obstinately and is designed to describe the attitude of a carrier, who, 
having a free will or choice, either intentionally disregards the statute 
or is plainly indiffèrent to its requirements. 

The évidence was practically free from contradiction, and establish- 
ed thèse facts: Thq pen at Seneca afforded approximately 48 square 
feet of space for each animal, or about the space embraced in an ordi- 
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nary 3tail în, a stable. The ground therein was dry and in good condi- 
tion, and the surrounding fence was sufficient. Cattle unloaded there- 
in could be watered by driving them along a public lane to a creek dis- 
tant 515 yards from the pen, and they could be fed in the pen by strew- 
ing hay about upon the ground. Thèse cattle were watered and fed 
in that way, but not as advantageously as if proper facilities for sup- 
plying their needs had been présent in the pen. Seneca was a small 
waystation, and the pen there was seldom used for resting, watering, 
and feeding cattle, and then only in cases of emergency. The défend- 
ant maintained extensive and properly equipped pens for those pur- 
poses at Monett and Springfield, which are respectively 43 and 87 miles 
east of Seneca. When thèse cattle were loaded into the cars at Co- 
manche, which was on the line of a cçnnecting carrier, the period of 
confinement was extended from 28 hours to 36 hours at the written re- 
quest of the person in custody of the cattle, and that was donc in the 
reasonable expectation on the part of both the custodian and the Con- 
necting carrier that the cattle could be carried to Monett or Springfield 
within that period. And when the cattle were started from the Con- 
necting point, at which they were delivered to the défendant, there re- 
mained enoqgh of the 36 hours to justify a reasonable expectation that 
the run to Monett or Springfield could be completed within that time. 
No storm or bad weather intervened, but other occurrences in the 
course of the run produced such delays that 35 of the 36 hours were 
gone when the cattle reached Seneca. Monett could not be reached 
within the remaining hour, and it was in that situation that the cattle 
were unloaded at the Seneca pen for rest, water, and feeding. They 
were not unloaded, rested, watered, or fed between Comanche and 
Seneca. When the défendant obtained knowledge of how long the cat- 
tle had been confined in the cars without rest, water, or food before 
they were delivered to it was not shown, save as it appeared that it 
had knowledge thereof when they reached Seneca. 

There was no claim that the occurrences producing the delay after 
the run from the Connecting point was begun should hâve been fore- 
seen before that run was undertaken, or that the défendant did not ex- 
ercise reasonable diligence to reach Monett within the 36 hours, or that 
the cattle were carried by any properly equipped pen after it became 
reasonably certain that Monett could not be reached within that pe- 
riod, or that the défendant did not maintain properly equipped pens 
sufficient in number and location to meet the requirements of the traf- 
fic reasonably to hâve been anticipated, or that it should hâve proceed- 
ed with the cattle to Monett instead of unloading them at Seneca, but, 
on the contrary, the sole claim was that the pen was not properly equip- 
ped in the sensé of the statute. Indeed, after filing the pétition, the 
government seems to hâve proceeded as if the qualifying words "know- 
ingly and willfully" were not in the pénal section, and in its brief in this 
court it is said: 

"The Issue In the case Is confined to the one proposition, viz.: Was or 
was not the pen Into which thèse cattle were unloaded by the défendant 
Company properly equipped for resting, watering, and feeding? If it was 
not, then the défendant company is guilty." 
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The same omission occurred in the court's charge to the jury; no 
référence being made therein to the quahfying words of the pénal sec- 
tion or to their effect upon the government's asserted right of recovery. 

Without question the défendant at the time of unioading the cattle 
into the pen at Seneca had full knowledge of its size and state of equip- 
ment and designed to use it in resting, watering and feeding the cat- 
tle, but considering the unexpected situation or emergency in which 
the défendant, without any claimed fault on its part, was required to 
act, and considering the fitness of the pen for use in such an unexpected 
situation or emergency, we are of opinion that it reasonably cannot be 
said that the défendant had a free will or choice and either intention- 
ally disregarded the statute or was plainly indiffèrent to its require- 
ments. Indeed, it would better comportwith reason to say that in the 
circumstances the défendant manifested a disposition to respect the 
statute as nearly as it could, rather than to disregard or be indiffèrent 
to it. It follows, as we think, that the request for a directed verdict in 
the defendant's favor ought to hâve been sustained. 

The judgment is accordingly reversed, with a direction for a new 
trial. 



UNITED STATES v. ST. LOUIS, I. M. & S. RY. (X). 

(Clrciiit Court of Appeals, Eighth Circuit March 25, 1909.) 

No. 2,792. 

1. CouETs (5 856*) — FEDERAL COURTS — Peactice — Teiai to District Court 

Without a Juet— Review. 

Where an action at law In a District Court, trlable by jury under Eev. 
St. § 566 (U. S. Comp. St. 1901, p. 461), is by consent of the parties trled 
to the court without a jury, no question of fact or law decided upon or In 
connection wlth the trial is subject to re-examlnatlon In an appellate court. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 937; Dec. Dig. 5 
356.» 

Jurlsdlctlon of Circuit Court of Appeals in gênerai, see notes to Lau 0\v 
Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & Emi- 
gration Co. V. Gallegos, 32 C. C. A. 475.] 

2. Courts (§ 356*) — Fedeeal Courts— Peactice— Review. 

Rev. St. §§ 649, 700 (U. S. Comp. St. 1901, pp. 525, 570), provldlng for 
walvlng a jury and for the review of judgments rendered In causes where 
there is such a walver, relate exclusively to trials In the Circuit Courts, 
and there are no simllar provisions In respect of trials In the District 
Courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937 ; Dec. Dig. | 
366.*] 

(Syllabus by the Court.) 

In Error to the District Court of the United States for the Eastern 
District of Arkansas. 

William G. Whipple, U. S. Atty., and Powell Clayton, Asst. U. S. 
Atty., for plaintiff in error. 

T. M. Mehaffey and J. E. Williams, for défendant in error. 

*For other oases see same topic & % humbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Inâezes 
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Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

VAN DEVANTER, Circuit Judge. By its complaints in four sep- 
arate actions in the District Court, the United States sought to re- 
cover f rom the St. Louis, Iron Mountain & Southern Railway Com- 
pany penalties for nine alleged failures to comply with Act June 29, 
1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 1907, p. 918), known 
as the "28-hour law." The défendant answered in each case, putting 
in issue ail the allégations of the complaint, and the cases, after being 
Consolidated for purposes of trial, were tried to the court pursuant to 
a written stipulation waiving a jury. The judgment entry shows that 
the court, "hàving heard the évidence," found for the défendant as to 
two of thè alleged failures and for the plaintiff as to the others, but 
with the qualification that the latter constituted three, and not seven, 
failures, arid then rendered judgment accordingly. About a month 
thereafter a bill of exceptions ,was tendered by the plaintiff and allowed 
by the court, Wherein it was recited that "sybseqùently to the said trial 
and the judgment of the court" a so-called agreed statement of facts 
was entered into by the parties. This agreed statement, after saying, 
"It is hereby stipulated and agreed by and between the above-named 
parties that the évidence adduced on the trial of said cause fully sus- 
tained the findings of fact herein set forth .as distinguished from the 
conclusions of law," sets forth what purports to be a spécial finding 
of the facts with conclusions of law thereon, and then recites that 
the plaintiff excepted to the conclusions of law and to the application 
of them to the facts as found. Apparently it was because_ of thèse 
conclusions of law that the court found, as shown in the judgment 
entry, thkt Vyhat was charged as seven failures constituted but three. 
The caserîé now hère upbn a writ of error sued out by the plaintiff, 
and its only contention ig that the court erred in its conclusions of 
law relating to the number of failures. 

None of the complainants alleged in terms or in effect that the de- 
fendant ''khôwingly and willfuHy" failed to comply with the statute 
(see United States v. Union Pacific R. R. Co., 169 Fed. 65, and St. 
Louis & San Francisco R. R. Co. v. United States, 169 Fed. 69, both 
recently deçided by this court), and the purported spécial finding is not. 
shown otherwise than in the bill of exceptions (see Insurance Co. v. 
Boon, 95 U. S. 117, 124, 24 L- Ed. 395; United States v. Cleage, 161 
Fed. 85, 88 C. C. A. 349 ; United States v. Sioux City Stockyards Co. 
[C. C. A^]_167 Fed. 126), but, if thèse matters be put out of view, there 
is yet an insuperable objection to the considération of the contention 
made by the plaintiff. It is that in actions at law in the courts of the 
United States, if the questions of fact are by consent of the parties de- 
termined fey the court without a jury, no ruling made in that connec- 
tion can be reviewed upon a writ of error, in the absence of a statute 
providing otherwise. In a limited sensé sections 649 and 700 of the 
Revised Statutes (U. S. Comp. St. 1901, pp. 525, 570) do provide oth- 
erwise in respect of the CirCuit Courts, but those sections are in terms 
confined to the Circuit Courts, and there is no like provision in respect 
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of the District Courts. As illustrating that this is so, it is enough to 
refer to the case of Rogers v. United States, 141 U. S. 548, 12 Sup. Ct. 
91, 35 L. Ed. 853. That was an action at law in a district court which 
was tried to the court pursuant to a written stipulation waiving a jury. 
The court "heard the testimony of the witnesses," made spécial find- 
ings of the facts with its conclusions of law thereon, and thereupon 
gave judgment for the plaintiff. A bill of exceptions was also allowed 
embodying the évidence, the court's ruling upon a motion for a per- 
emptory finding for the défendant in the nature of a directed verdict 
and the exception to that ruling, as also other exceptions to the find- 
ings and décision, and the case was afterwards taken by the défendant 
to the Suprême Court upon a writ of error. That court held, although 
the question was not raised by counsel, that ail it could do, in view of 
the mode of procédure which the parties had chosen to follow, was to 
affirm the judgment. In the course of the opinion it was said : 

"There was no statute In existence which provlded for the trial in the 
District Court by the court wlthout a jury. It is provlded by section 566 
of the Kevised Statutes (U. S. Comp. St. 1901, p. 481) that 'the trial of 
issues of fact In the District Courts, in ail causes except cases in equity 
and cases of admiralty and maritime jurisdietion, and except as otherwise 
provlded in proceeding in bankruptcy, shall be by jury.' The provision 
for waiving a jury in section 649 of the Revlsed Statutes (U. S. Comp. 
St. 1901, p. 461) applies only to the Circuit Court, as does also a spécial 
provision of section 700, in regard to the revlew by this court of a case 
tried In the Circuit Court by the court wlthout a jury. There are no simllar 
provisions in regard to trials wlthout a jury in the District Court to those 
found in sections 649 and 700 in respect to Circuit Courts. It is true that 
in the District Court, in a suit otherwise trlable by a jury, the parties may, 
by stipulation, walve a jury and agrée on a statement of facts and submit 
the case to the court thereon for its décision as tb the law. Henderson'a 
Distllled Spirits, 14 Wall. 44, 53, 20 L. Ed. 815. That might hâve been done 
also in the Circuit Court wlthout any statute to that effect. Campbell v. 
Boyreau, 21 How. 223, 226, 227, 16 U Ed. 96. This, however, is not the 
finding of issues of fact by the court upon the évidence. The provisions 
of sections 649 and 700 relate wholly to such finding, and not at aU to the 
action of the court upon an agreed statement of facts." 

And then, referring to the authority of the fédéral appellate courts 
in reviewing judgments at law prior to the enactment of the statute 
embraced in Rev. St. §§ 649, 700, it was further said : 

"The extent of that authority was settled by the case of Campbell v. Boy- 
reau, before cited. That was a suit at law In a Circuit Court. The whole 
case having been submltted to the court upon the trial, and a jury hav- 
Ing been expressly walved by agreement of parties, évidence was ofCered 
on both sides. The court found the facts, and then declded the questions 
of law.arlslng upon such facts, and gave judgment for the plalntlfC. The 
défendants sued out a writ of error from this court. There were in the 
record bills of exceptions, which showed exceptions by the défendants to 
the admlsslblllty of évidence, and exceptions to the construction and légal 
efCect which the court gave to certain instruments in writing. But this 
court held that, in the mode of proceeding which the parties had seen 
proper to adopt, none of the questions, whether of fact or of law, decided 
by the Circuit Court, could be re-examlned by this court upon a writ of er- 
ror. The opinion of this court, dellvered by Chlef Justice Taney, cited to 
that effect Guild v. Frontin, 18 How. 135, 15 L. Eld. 290, Suydam v. Wll- 
liamson, 20 How. 427, 432, 15 L. Ed. 978, and Kelsey v. Forsyth, 21 How. 
85, 16 L. Ed. 32,' and said: 'The finding of issues of fact by the court up- 
on the évidence is altogether unknown to a coœmon-law court, and can- 
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npt be recognlzed as a judlclal act Such questions are excluslvely wlthln 
the province of the Jury; and If, by agreement of parties, tbe questions oï 
faet In dispute are submltted for décision to the judge upon the évidence, 
he does net exercise judicial authority in decldlng, but acts rather In the 
character of an arbitrator. And thls ,court, therefore, cannot regard the 
f acts so f ound . as judlclally determined in the court below, nor examine 
the questions of law as If those facts had been conclusively determined 
by a jury or settled by the admission of the particîte. Nor can any excep- 
tion be t'aken to an opinion of the court upon the admission or rejection of 
testimony, or upon any other question of law whlch may grow out of the 
évidence, unless a jury was actually Impaneled, and the exception reserved 
■whUe they were stlU at the bar. The statute vyhich glves the exception 
in a trial at common law glves it only In such cases. And, as thls court 
cannot regard the facts found by the judge as having been judlclally de- 
termined in the court below, there are no facts before us upon whlch ques- 
tions of law may legally and judlclally hâve arlsen in the Inferior court, 
and no questions, therefore, open to our revision as an appellate tribunal. 
Consequently, as the Circuit Court had jurisdlctlon of the subject-matter 
and the parties and there Is no question of law or fact open to our re- 
examlnation, Its judgment must be presumed to be right, and on that 
ground only afflrmed.' " 

That décision was followed and applied by this court in the récent 
case of United States v- Cleage, supra. 

As hère, by consent of the parties, the trial was to the District Court 
without a jury, and the court "heard the évidence" and based its find- 
ings and judgment thereon, and as the case was not submitted upon an 
agreed statement of facts for the court's décision of the questions of 
law thereon, it follows that none of the questions decided by the court 
in detetmining the facts or in applying légal conclusions to them are 
open to re-examination upon this writ of error. 

The judgment is accordingly afïîrmed. 
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(arcuit Court of Appeals, Bighth Circuit March 15, 1909.) 

No. 2,710. 

1. CàEBIEBS (I 38*) — DiSCBIMINATION— ReBATINQ— INDICTMENT. 

A grain Company iaade certain shlpments of grain over defendant'8 
road from Mlnneapolls to Milwaukee to the grain company's brokers, who 
recelved the consignments, paid the freight, and afterwards sold the grain 
for the shipper's account. Thereafter the grain company presented to 
défendant the receipted freight bills paid by the consignées wlth other 
papers, on whlch défendant, according to a pre-exlsting agreement, re- 
funded elevator charges to the grain company. Held, that défendant 
at the time it paid such rebate had actual knowledge that the freight had 
been paid by the consignées actlng for the grain company, and that such 
facts therefore sustained an Indictment charging the rallroad company 
wlth paylng a rebate to the grain company from freight charges before 
then "recelved from the grain company." 

[Ed. Note.^For other cases, see Carriers, Dec. Dlg. § 38.*] 

2. Oakkiebs (S 82*) — Intebstate Commeece— Régulation— Disoeiminatioh—' 

Rebates. 

Where an Interstate carrier returned to a shlpper of grain af ter pay- 
ment of the freight an amount equal to elevator charges at the point of 

•For otlier cases see same toplo & § nttmber In Dec. & Ain, Digs. 1907 to date, & Rep'r Indexes 
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shlpment, and the carrier had not published or flled any schedule showlng 
that it had absorbed such élévation charge as a part of its rate between 
the points in question, the carrier was guilty of granting rebates prohlbit- 
ed by Blklns Act, § 1 (Aet Oong. Feb. 19, 1903, c. 708, 32 Stat 847 [U. S. 
Comp. St. Supp. 1907, p. 880]). 

[Ed. Note. — For other cases, see Carriers, Dec. Dàg. | 32.*] 
3. Cbiminal Law (§ 1177*) — Appeai.— Punishment— Pbejudice. 

Where the judgment did not exceed that whieh might bave been pro- 
nounced on any one of the counts of the indictment, it would not be dis- 
turbed if vvarranted by any count, however unwarranted it might hâve 
been on the others. 

[Ed. Note. — For other cases, see Crlmlnal Law, Dec. Dig. § 1177.*] 

In Error to the District Court of the United States for the District 
of Minnesota. 

See, also, 151 Fed. 84. 

Walter D. Corrigan (Thomas H. Gill, on the brief), for plaintiffs in 
error. 

Paul A. Ewert (Charles C. Houpt, on the brief), for the United 
States. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

ADAMS, Circuit Judge. The railway company and its gênerai and 
assistant gênerai f reight agents were indicted for granting rebates to 
the Spencer Grain Company in violation of section 1 of the act of Feb- 
ruary 19, 1903 (chapter 708, 33 Stat. 847 [U. S. Comp. St. Supp. 1907, 
p. 880]), known as the "Elkins Act." Each of the 17 counts of the in- 
dictment charged the shipment of grain by the grain company over de- 
fendant's line from Minneapolis to Milwaukee, the payment of freight 
charges according to the légal rate, 7% cents per 100 pounds, as pub- 
lished and filed in defendant's tariffs and schedules then in force, and 
the subséquent refunding by défendants to the grain company of % 
cent per bushel on the grain shipped. The défendants were found 
guilty and bring the case hère by writ of error for re-examination. 

It is uncontroverted : That the railway company was a common car- 
rier engaged in the transportation of property in interstate commerce ; 
that it received the shipments of grain for transportation as charged ; 
that it accepted the légal freight rates and charges therefor as set forth 
in its tarifïs and schedules ; that it subsequently paid the grain compa- 
ny one-half cent per bushel on ail the grain shipped. 

The contentions of fact are that there was no refunding of freight 
charges by the railway company to the shipper, but, on the contrary, 
that there was a proper and law fui payment for services performed or 
expenditures incurred in the élévation of the grain from the cars of 
railroad companies arriving from western grain fields into elevators in 
Minneapolis and the subséquent reloading of that grain into cars of 
the défendant railway company going east. It is admitted that the 
railway company paid the élévation charges, but it is claimed that it 
did so pursuant to a custom which had prevailed in Minneapolis where- 
by élévation charges for actual service performed by the elevators in 

*FoT other cases see same toplc & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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handling grain originating west 6f the Mississippi river were âbsOrbed 
in the freight charges. It is also adrtiitted that pursuant to this custom 
the grain in question was transferred either out of cars bringing it in 
from the west directly through the elevator or out bi the elevator where 
it may hâve been stored for a time into the cars of the défendant rail- 
way Company for transportation. There is no pretense that the rail- 
way Gompany had publîshed or filed any schedule showing that it had 
absorbed the élévation charge as . a part of its rate from Minneapolis 
to Milwaukee. As to that service the schedule was silent. 

The foregoing facts bring this case broadly within the principles an- 
nounced by us in Railway Company and Pearce v. United States, 84 
C. G. A. 93, 155 Fed. 945. Owing to the fact that the opinion in that 
case had not been published before the argument was prepared in this 
case, many of the questions there decided were again debated by coun- 
sel; but, as we discover no reason for departing from the conclusions 
then reached, we do not deem it necessary to restate them hère. We 
held in that case that the absorption of a charge for élévation service 
required at the end of the defendant's line of railroad in order to make 
a delivery to a Connecting carrier for further transportation was not, 
in the absence of a schedule showing the absorption, justifiable, and 
approved of the submission to the jury of the issue whether the trans- 
action as actually conducted had the efïect of reducing the cost of 
transportation below the scheduled rates, and whether the défendants 
intended that such an effect should follow as a resuit of what they did. 
There is no différence in principle between that case and this. The élé- 
vation charge absorbed in that was for services rendered at the end of 
the transportation, while that absorbed in this case was for services 
rendered at the beginning of the transportation. Accordingly we re- 
frain from discussing the many questions there discussed and decided 
which are now again presented to us and reafiîrm the principles then 
announced. 

There are, however, some questions peculiarly applicable to this case, 
to which we will briefly refer. There is abundant évidence that the 
consignées were the agents or brokers of the Spencer Grain Company, 
that they received the consignments of grain, paid the freight thereon 
to the railway compai^y, and afterwards sold the grain for account df 
the grain Company ; but it is said that there is no évidence that the de- 
fendant liàilway Company or its officers had any knowledge of thèse 
facts and particularly had any knowledge of the fact that the consign-^ 
ees paid the freight for aCcount of the grain company, This issue be- 
comes impoftant, for, unless the railway company was aware of the 
last-mentiôned fact, it could not hâve intentionally paid to the Spencer 
Grain Company the sum of one-half cent per bushel which it did pay, 
as a rebate from freight charges before then received from the grain 
company, as charged in the indictment. Af ter a caref ul considération 
of the prodf on this point we entertain no doubt that the railway com- 
pany actually knew before it paid the agreed one-half cent per bushel 
to the grain company that the freight had been paid by the consignées 
at^ Milwaukee acting for the latter company ; in other words, that the 
freight had actually been paid by the grain company. Papers were 
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presented to the railway company by the grain Company as vouchers to 
secure the refunding of the élévation charge which contained, among 
other things, the receipted freight bills paid by the consignées in Mil- 
waukee. Proof of this kind, taken in connection with the pre-existing 
agreement between the railway company and the grain company for 
the refunding of élévation charges on shipments made by the latter 
company over its line, is certainly sufficient évidence to go to the jury 
to show that the railway company knew that payment of freight bills 
on shipments made by it to its consignées were made for its account. 

Some significance is attached to the name given to the rate of 7% 
cents per 100 pounds on shipments to Milwaukee and Chicago. It was 
called in the tariff schedules "proportional freight tariff on grain and 
flax seed when originating west of the Mississippi river." The proof 
shows that there was no joint tariflf or arrangement of any kind exist- 
ing between the railway company and any other Connecting carriers 
operating west of Minneapolis. In such circumstances we fail to dis- 
cern any advantage to the railway company by the use of that inac- 
curate désignation of its tariff. 

Whatever position the railway company through its counsel may 
hâve taken at the trial of this cause, the important and material facts 
of the case were frankly disclosed by the gênerai freight agent of the 
railway company while testifying as a witness. He said : 

"We got grain — ^when we soUcited grain, It was on the assumptlon, even If 
It was not dlrectly expressed to the shipper, that we would assume any dlsa- 
blUty that was agalnst us — agalnst the shipper." 

And when asked what he meant.by "disability," he said: 

"Blsability In the way of terminal charges of any kind — where we could not 
place our road upon a parity with other roads. If we had not been able to 
do that, the shipper would not give us the business." 

Again he was asked the question : 

"Will you State for what purpose you put In or authorlzed to put In the as- 
sumptlon of élévation charges upon grain shipments from Minneapolis?" 

And to this question he rnade this answer : 

"To equallze our physlcal dlsadvantage hère in securlng business." 

This frank admission closely assimilâtes the présent case in its most 
substantial features to that of the Railway Company and Pearce v. 
United States. We there said : 

"There is évidence tending to show that the sole purpose and object of 
absorbing the cost of élévation by the railway company was to enable it to 
get its fair share of the initial transportation of grain destlned for Lake 
IDrie ports. * * * In our opinion, the fact that other railroads competlng 
for the over the lakes business absorbed the élévation charge, and that it was 
necessary for the défendant company to do so to secure participation in that 
business cannot alter the légal effect of what was done. We suppose the 
main reason which in times past moved railroad companies to make rebates 
or concessions In indivldual cases was to secure business for their lines, and 
that the spirit of compétition in the race for business brought about the 
practlce of so granting rebates and concessions. This practlce, we understand, 
was the vice aimed at in the récent législation which has for Its main object 
the equalizatlon of rates between given points for the same service." 
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, Thèse observations are entirely apposite to the case now before us 
and pequire no amplification. 

There are in this case 67 assignments of error. They présent in 
many and différent ways the questions presented and disposed of in 
the Railway Company and Pearce Case. They therefore require no 
further attention at our hands at the présent time. 
, The learned trial judge fairly submitted to the jury several issues of 
fact leading up to the final issue, and then left it to the jury to say 
whether the payment by the railway company of the one-half cent per 
bushel to the grain company had the effect of c^using the grain in ques- 
tion to be transported from Minneapolis to Milwaukee at a less rate 
than that shown in the published and filed tariffs, and whether the rail- 
way company paid that sum of money to the grain company knowing 
and intending that it would and should hâve that effect. This charge 
fairly submitted to the jury the substantial and controverted issue of 
fact in the case. The verdict against the défendants on this issue is 
supported by abundance of direct testimony as well as by inferences 
deducible from established facts consistent, in our opinion, with the 
conclusion reached. 

Considérable attention is given in the argument and brief of the rail- 
way company to counts 4, 5, 6, 7, 8, and 9 of the indictment, known as 
the "Gommons & Co. counts." It is claimed that the grain which is 
the subjçct of those counts was billed out in the name of Gommons 
& Go. without any knowledge on the part of the railway company or 
its offlcers of the interest of the Spencer Grain Company in the ship- 
ments. This issue was fairly submitted to the jury and found by 
them against the défendants, and we think there was ample évidence 
to support their finding. 

However this may bê, there was a gênerai verdict of guilty on ail of 
the 17 counts of the indictment, and only one judgment was pronounc- 
ed against the défendants. As this judgment did not exceed that which 
might hâve been pronounced on any one of the counts, it should not be 
disturbed if warranted on any count, however unwarranted it might 
hâve been on others. Claassen v. United States, 143 U. S. 140, 13 Sup. 
Ct. 169, 35 L,. Ed. 966, and Clément v. United States, 79 G. G. A. 343, 
149 Fed. 3G5, 313 and cases cited. 

In view of the conclusions reached in the former case, it would be 
useless to take up seriatim the many questions presented by the assign- 
ment of errors in this case. Their solution is necessarily involved in 
the conclusions then reached and now reaffirmed. We hâve, however, 
considered them sufficiently to satisfy us that no prejudicial error was 
committed against the défendants. 

The judgment is affirmed. 
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CHAPMAN V. TELLOW POPLAB LUMBER CO. et al. 
(Circuit Court of Appeals, Fourthi Circuit. February 11, 1900.) 

No. 826. 

LoaS AND LOQGING (§ 3*) — CONTBACT TO CONVBT TbEES — CONSTKUCTION AND 

Opekation— Suit to Enforce— Défenses. 

Complalnant conveyed certain standing trees to ofEcers of défendant 
lumber company by an absolute conveyance, talsing bacl^ an agreement 
for a reconveyance on his performance of a contract to furnish to defend- 
ant's mlUs a certain number of logs tlierefrom at priées tlierein stated. 
A part of the trees had been purcbased by complalnant from a third per- 
son under a contract which was executory, whlch fact was Isnown to de- 
fendant. Complalnant Instituted a suit in equity for breaeh of the logging 
contract, pending which the parties made a settlement of ail matters be- 
tween them except complainant's claim for damages, and by which de- 
fendant agreed to "forthwlth release and cause to be reconveyed ail the 
standing trees" covered by the original conveyance from complalnant, in- 
eluding those held under such executory contract. The vendor in such 
contract and défendant had previously Jolned in securing the turning over 
of ail the property to défendant by a recelver appointed at the Instance of 
complalnant. Having failed to reconvey the trees, complalnant flled a 
supplemental blU in the pending suit to enforce the contract, and for an 
accounting with respect to trees alleged to hâve been converted by de- 
fendant. Held that, having taken title and malntalned Its possession of 
the trees wlth knowledge of the terms of the contract by whlch they had 
been held by complalnant and covenanted In the settlement to reconvey 
the same, défendant was bound to protect the title by fulflUing the con- 
tract, and could not set up as a défense that the title had been forfeited 
for noncompliance wlth its requirements. 

[Ed. Note. — For other cases, see Logs and Logging, Dec. Dig. § 3.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Virginia. 

J. F. Bullitt (Bullitt & Kelly, on the brief), for appellant. 

George S. Wright and Harvey T. Hall (Robert E. O'Hanly, on 
the brief), for appellees. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

DAYTON, District Judge. fn view of the fact that the matters in 
controversy hère, in one form or another, hâve been in litigation for 
near 15 years, and hâve thrice before this been before this court by 
appeal or writ of error (74 Fed. 444, 20 C. C. A. 503 ; 89 Fed. 903, 
32 C. C. A. 403; 143 Fed. 201, 74 C. C. A. 331), a very brief state- 
ment of facts will be necessary. 

Chapman, the plaintifif and appellant, by various contracts secured 
control of two parcels of timber trees, one of 42,000, known as the 
"Pack trees," the other 32,000, known as those "controlled by him 
individually," situate in Wise, Dickenson and Buchanan counties. Va. 
On February 9, 1893, by deed absolute upon its face, he sold and con- 
veyed thèse trees to Green and O'Connell, officers and agents acting 
for the défendant lumber corporation. On the same day he entered 
into a stocking contract to eut and deliver, at fixed points, from thèse 

*For other cases see same toplc & S nvmbeb in Dec. & Am. Bigs. 1907 to date, £ Rep'r Indexes 
169 F.— 6 
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trees 50,000,000 feet of logs, upoa terms now immaterial to state. On 
the same day, and as a part of thé transaction, Green and O'Connell 
executed anddelivered to him a contract whereby they agreed, upon 
his faithful performance of his logging contract, to convey back to 
him ail their interest in thèse two lots of trees. Chapman filed the 
original bill herein, charging the défendant lumber company ànd its 
officers with breach of this stocking contract of his by preventing him 
from executihg it and refusing tÔ pay for logs delivered under it, 
and claimîng $9,000 for logs delivered and $100,000 for damages 
for its breach, and demanding a reconveyance of the trees. The bill 
was supported by attachment suedout by reason of the nonresidence 
of the défendants. The court below refused to maintain in equity 
the claîni for damages. He institùted his action at law, which, after 
twice being before this court, was determined adversely to him. 

Pending this equity suit an agreement was entered into, August 16, 
1895, whereby ail matters in control/ërsy between parties were settled 
except this çlaim of Chapman's fôr,damages for the breach of the 
contract,, and the défendant corpoçatJQn bound itsell to "forthwith 
release and cause to be reconveyed ail the standing trees conveyed or 
mortgaçed by said Chapman to Gfeen and O'Connell" except the 
Pâck tréçs, title to which was retaifté4 to secure thé debt of $5,050 
ascertainéâ by the agreed settlement to be due from Chapman to the 
corporation. This debt was subsequently paid by Chapman, and thèse 
Pack trees were conveyed 'back to hittl and enter no longer into the 
controver^^'. The company wholly failçd to convey back the other lot 
of 32,000 trees, jand thereupon, Deçember 23, 1899, Chapman filed 
his supplemental bill, alleging this failure to convey oack thèse trees, 
that 16,000î of them had been purchâsed by Chapmian from Bitely, 
and of thèse 16,000 "Bitely trees" the défendant company had, since 
the comproniisC; agreement and its contract therein to reconvey, con- 
verted the;greater number thereof to its own use. An accounting was 
prayéd for of such trees so converted. Upon this bill and answers 
thereto denying its material allégations, charging Chapman to hâve no 
title by reàsori of his contract of purchase from Bitely, of the for- 
feiture by him of such contract, and the reinvestment in Bitely of 
the right to s^id trees, the court belo\y, among other things, referred 
thé cause to à 'mister to ascertain ând report the trees standing at the 
time of the compromise agreement, how many ha:d been purchâsed or 
handled theréafter or corivérted by the lumber company, and their 
reasonable value àt the tirne. The master made his report, exceptions 
were taken thëretb by the défendant Corporation, sustained by the 
court below, the learned judge then presiding riilirig that the supple- 
mental bill cétlld only be maintained for the purpose of requiring a 
reconveyance bf the standing trees from Green and O'Connell, and 
not for a;n kcfcôùnting for those converted by the lumber company 
since thé çottiprotnise agreement. This decree was entered July 19, 
1904. Châ-pifiaii afjpealed from this, ând 6n July SO, 1906, this court 
reversed if, holding that uhder the allégations of the supplemental bill 
Chapman wâsentitled to such acçoùritirig, but without directly pass- 
ing upon the fâCts as found by the master sustaining Chapman's de- 
mand. Theféupoiî the cause came on to be heard again before the 
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same Judge, sitting specially, upon the master's report, exceptions filed 
thereto, and évidence tlierewith; whereupon on December 21, 1907, 
a decree was again entered sustaining defendant's exceptions to the 
master's report, and upon the merits dismissing the plaintiff's bills 
and supplemental bill, and- dissolving the injunction that had been 
awarded in course of the proceeding àgainst the défendant company's 
judgment' for something over $4,000 costs adjudged against Chapman 
in the défense of the action at law until his claim in equity could be 
determined. From this decree Chapman has again appealed to this 
court. 

It will be seen that the issu« has narrowed itself down to one almost 
wholly of fact. With ail due respect to the learned judge rendering 
this last decree, and who is so eamest and sincère that he has frankly 
said that "after giving the case the most mature considération, and the 
fullest examination, especially in the light of the opinion of the Cir- 
cuit Court of Appeals rendered herein on the 6th day of February, 
1903, the court does not find the slightest reason for changing the 
conclusions heretofore announced on the merits of the case, upon 
which it was the purpose and object of the opinion filed on the 29th 
day of October, 1903, to pass, as well as upon the several légal phases 
of the case considered by the Circuit Court of Appeals in its opinion," 
we are constrained to hold that he is in error. Incidentally, it is to be 
remembered that the former decree, reversed" by this court, had been 
rendered upon the merits of the cause and not upon a demurrer to 
the supplemental bill, and while this court contented itself with basing 
its reversai upon the déniai of the court below of the plaintiff's right 
to maintain the supplemental bill for an accounting at ail, yet it is 
hardly to be assumed that it would hâve donc so for this reason, if, 
upon the examination of the whole record then before it, it had been 
of the opinion that the évidence wholly failed to justify any finding 
in this particular in plaintiff's favor. But aside from this, we are 
constrained to wholly disagree with the opinion of the court below 
that Green and O'Connell and the lumber company can set up and 
successfully défend this demand by saying that Chapman had for- 
feited his contract with Bitely and no interest was remaining to con- 
vey back. This was not the case when on February 9, 1893, Chapman 
conveyed by deed absolutely thèse trees to Green and O'Connell for 
the lumber company. That this was an absolute conveyance of thèse 
trees made by Chapman when his contract with Bitely was in full 
force cannot be questioned. There was, under every fair construction 
of law and of the facts, no ground to claim forfeiture of this contract 
with Bitely when on December 11, 1893, Bitely joined with the lum- 
ber company and its officers, Green and O'Connell, in seeking and se- 
curing the court below to turn over "ail the property" then in the 
receiver's hands and authorize the company and its said ofRcers to 
"perform the contract," referring to the stocking contract, to secure 
the performance of which Chapman had conveyed absolutely thèse 
trees. It is untenable to urge that this sale, absolute on its face, of 
thèse trees, was only a security, creating no obligations on the part of 
the grantees to protect Chapman's rights and interest therein. That 
it was designed as security to secure the completion of Chapman's 
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stocking contract there can be.no question, but at the same tîme, by 
a sepanate contemporaneous writing, thèse grantees assumed a trust 
obligation on their part to reconvey thèse trees to Chapman when 
the contract was completed. This reconveyance was dépendent upon 
conditions that might or might not arise,- and no principle of equity 
or good conscience would authorize or justify thèse grantees, by 
either their own negUgent or willful acts, in defeating the arising of 
thèse conditions requiring them to reconvey. They knew when they 
took the deed of sale from Chapman the terms of the contract with 
Bitely by which he held thèse trees. They knew the conditions by 
which this contract was to be saved from forfeiture. When they took 
over the property with this trust to reconvey, they did so with' the 
légal responsibility attached to keep the title to the trees intact by 
complying with the necessary conditions of the Bitely contract. This 
was true not only by reason of this contract with Chapman, but it was 
doubly true after the court of equity had assumed control of the 
matter, and at their instance and that of Bitely had required the turn- 
ing over of the property to the lumber corporation "to perform the 
contract." This control so given by the contract and by the court was 
not disturbed until conditions did arise whereby the obligation to 
reconvey on the part of the lumber company to Chapman became im- 
peratiye. This was upon the exécution of the compromise agreement 
of Auguist 16, 1895, in which it bound itself to "forthwith release and 
cause to be reconveyed ail the standing trees conveyed or mortgaged 
by said Chapman to Green and O'Cotmell." 

What was to be conveyed ? A mère f orf eited, worthless, and dead 
paper title? Not so. If any costs or expenses had been incurred by 
Green, O'Connell, and the lumber company in preserving the property, 
in complying with the conditions of the Bitely contract up t'o this time, 
they had the right to demand recompense from Chapman possibly 
therefor, and it is to be assumed from thè terms of the contract settling 
ail matters of controversy but one fully set forth that they did con- 
sider and include fhis, but it is never to be admitted that by their own 
négligence and wrong they could allow this property, in their posses- 
sion both, by contract and by the court's order, to become f orf eited and 
valueless: Not can they be heard to défend that they never understood 
their contract! with Chapman to mean other than that the trees were 
to stand as security for the performance of the stocking contract, with 
possession never in them in fact but remaining in Chapman, whose du- 
ty was therefore to Comply with the t'erms of the Bitely contract neces- 
sary to avoid forfeiture. When men and corporations make contracts, 
the law imposes upon them the obligation to understand their légal ef- 
fect and requirement's. The sale by Chapman to Green and O'Connell, 
as we hâve saidj is an absolute deed of sale without condition carrying 
immédiate possession. The contract of Green and O'Connell to con- 
vey back in- no wây disturbs such possession, but sets forth only such 
obligation to reconvey upon conditions subséquent. Therefore, if any 
forfeiture of the Bitely trees occurred while the title thereto remained 
in Green, O'Connell, and the lumber company prior to the compromise 
agreement, they are completely estopped from defending on account 
thereof. After the compromise agreement made, the matter présents 
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the simplest solution. The company bound itself to "forthwith release 
and convey back ail the standing trees conveyed or mortgaged by said 
Chapman to Green and O'Connell." It is carefully to be noted that this 
language does not require a reconveyance only by the company of "ail 
the right, title, and int'erest" it then had in the trees. The clear and 
very manifest purpose of this language was to require it to convey 
back with the same good and unforfeited title by which it derived, un- 
der Chapman and the court, ail the t'rees so derived, that were then 
standing on the ground uncut. If they were not in condition to do this, 
it was their own fault. They in légal effect bound themselves to do so. 
But inst'ead of "forthwith reconveying" they utterly failed to so con- 
vey, wholly neglected to care for the trees, allowed numerous of them 
to be eut into logs by various persons, and then bought thèse logs, or a 
considérable portion thereof, from thèse outside parties. This was the 
grossest négligence on their part, and practically the only excuse they 
can give now is that they were not asked to reconvey under their obliga- 
tion in the contract to do so, and they never understood themselves to 
be in possession of the trees under their deed from Chapman and fhe 
order of the court. This will not avail them. In this case the master 
with much labor and ability has discussed the légal propositions involv- 
ed, supporting his views with numerous citations of aufhority which in 
our opinion fully sustain them. We therefore refrain from further 
discussion of the légal principles, contenting ourselves with a référence 
to this discussion of the master incorporated in the record. 

Finally, we are const'rained to disagree with the court below in its 
ruling that the évidence upon which the master's findings are based is 
so vague and uncertain as to not warrant them. While it is to be ad- 
mitted that it is not wholly complète and satisfactory, it is to be re- 
membered that the reason of it being so is wholly the fault of the lum- 
ber corporation and its officers. As we hâve shown herein, they, by 
the légal terms of their contract wcith Chapman and those of the court's 
order, were in possession of thèse trees ; it was their duty to see to it 
that they were not either eut, carried ofï, or willfully destroyed, because 
they were bound t'o forthwith reconvey them to Chapman. If any were 
so eut and taken away, it was their duty to know, because it was their 
duty to account for them. The burden of proof was upon them as to 
this. 

Under such circumstances, we think the master was very conserva- 
tive indeed both as to the number of the trees found taken since the 
compromise agreement, and as to their value when so taken. It follows 
that the decree of the court below complained of must be wholly re- 
versed and annulled ; the cause must be remanded to the court below 
with instructions to reinstate the injunction of October 10, 1900, and 
also the at'tachment sued out in the cause; to overrule ail the excep- 
tions .to the master's report made by both plaintiff and défendant and 
confirm said report in toto ; to ascertain from said master's report, or 
from a supplemental one required to be made by him, the défendant 
company to be liable to the plaintifï Chapman for 5,510 trees of the 
value of $3 each, less the amount which under the Bitely contract with 
Chapman would be due Bitely and for which he would hâve a lien, and 
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which because ofsuch lien the Company would be entifled to retain 
from Chapman and pay to said Bitely in discharge of such lien, also 
lessthe judgment for costs enjoined, and decree the balance with inter- 
est from the year X898 (when said trees were eut) to be paid to Chap- 
man, with^ll costs of said equity cause arising under the supplemental 
bill, including the costs of the master's report, and the pétition filed for 
injunction to be then perpetuated. And costs in this court are awarded 
appellant! Ghapman. 
Reversed. 



LOW et al. v. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. April 14, 1909.) 

No. 1,885. 

1. JuBT (i 11*)— Tbial bt Jubt— Fedebal Coubts. 

There Is no statute prpviding for trial by a fédéral court without a Jury, 
except in cases of equity or maritime jurisdictlon, or when so provlded by 
the bankrUpt law. 
[Ed. Note.— For other cases, see Jury, Cent. Dig. § 21; Dec. Dlg. § 11.» 
Rlght to trial by jury in fédéral court, see notes to O'Connell v. Reed, 
5 C. G A. 603; Vany y. Plerce, 26 C. C. A. 528.] 

2. JUBY (§ 11*)— TBIAL by JUEY— FkDBBAL DiSTBiCT COUET. 

Under the. express provisions of Eev. St. § 566 (U. S. Comp. St. 1901, p. 
461), the tïiai of Issues of fact In a fédéral District Court, save In the 
excepted cases, must be by jury. 

[Ed. Note,— For other cases, see Jury, Cent. Dlg. § 21; Dec. Dlg. § 11.*] 

5. JUBT (I 29*)T-rTEIAL BT JuBT'— Waiveb of Jurï— Stàtutes. 

Rev. St. S 649 (U. S. Comp, St. 1901, p. 525), provlding that issues of 
fact in civil actions in any Circuit Court may be tried and determined by 
the court without a jury whenever the party or thelr attorneys file a 
stipulation Waiving a jury, àpplies only to Circuit Courts. 

[Ed. Note.— For other cases, see Jury, Dec. Dlg. § 29.*] 

4, Cbiminal IjaW (I 1022*)— WBiT or Ebeob— Eeview— Findings of Disteict 
Jtjdge. 

A Judge of a fédéral District Court having nelther statutory nor com- 
mon-law authority to hear a crlminal case without a jury on a plea of 
not guilty, he would be régarded in so doing as an arbltrator only, and 
his conclusioiis of fact eould not be revièwed on a wrlt of error. 

[Ed. Notel^For other cases, sée Crimlnai Law, Dec. Dlg. § 1022.*] 

6. Cbiminal Law (§ 1134*)— Wbit of Beboe— Scope of Review. 

Where the Circuit Court of Appeals had no jurisdictlon' to review the 
conclusions «f fact of a trial judge hearing a criminal case without a 
Jury, it could not consider the sufflcieucy of the évidence to support any 
judgment, br any matter of form in respect to the indictment, nor the 
action of the court on the admission or rejeçtion of évidence, nor any 
question arlslng out of or upon the évidence, but was limited to defects 
whlch should hâve prevented the renditlon of the judgment for which It 
should be arrested. 

[Ed. Note.— -For other cases, see Criminal Law, Dec. Dig. § 1134.*] 

8. JuBT (§ 21*)— JUBT TEIAL— "CbIMES"— "INFAMOUS." 

Const. U. S. art. 3, § 2, requires that the trial of ail crimes except in the 
cases of Impeachment Shàll be by jury, and the slxth amendment dé- 
clares that in ail criminal prosecutions the accused shail enjoy the rlght to 
a speedy and public trial by an impartial jury, and the flfth amendment 

*For other cases see aame toplc & i numbsb In Bec. & Aju. Digs. 1907 to date, & Rep'r Indezei 
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provldes that for an Infamous offense one shall not be requlred to answer 
unless on the presentment or Indictment of a grand jury. HeU, that an 
offense Is "Infamous" if It Involves imprisonment for more than one year 
wlth or without hard labor, and that a "crime" wlthin such provisions is 
not necessarily an infamous offense, but includes every offense of a serions 
or atrocious character, involving the possible infllctlon of long terms of 
imprisonment, which offenses must be tried by a jury. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 134r-14i ; Dec. Dig. 
§ 21.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1736-1740 ; vol. 
8, p. 7623 ; vol. 4, p. 3573. 

Trial bv jury In criminal prosecutions, see note to West v. Gammon, 39 
C. C. A. 275.] 

7. JuBT (§ 21*)— Tbial by JrrBT— Ceimes. 

Défendants were Indlcted for unlawf ully carrying on the business of a 
rectifler without having paid the spécial tax required by law, in %'iolation of 
1 Eev. St. Supp. p. 60, § 3242 (U. S. Comp. St. 1901, p. 2094), for which de- 
fendants mlght hâve been flned $500 and Imprisoned for two years. The sec- 
ond count was for the unlawfully rectifylng in violation of Kev. St § 3317 
(U. S. Comp. St 1901, p. 2164), for which a punishment of not less than $1,- 
000 nor more than $5,000 fine, and imprisonment for not less than six months 
nor more than two years, mlght be Imposed. The third count was for omit- 
ting to put up slgns as required by section 3279 (page 2l2t>), the punish- 
ment for which was a fine of $500. And the f ourth count was for violating 
Rey. St. I 3326 (page 2169), prohibiting the changing of stamps and shift- 
Ing of dlstilled splrits, under which the maximum punishment is a fine of 
$1,000 and imprisonment for a year. Held, that such offenses Involving 
imprisonment were crimes for which accused could only be punished after 
a conviction by a jury under Const. art. 3, § 2, provlding that the trial or 
ail crimes except in the case of impeachment shall be by jury. 

[Ed. Note. — For other cases, see Jury, Dec. Dig. § 21.*] 

8. JuBT (§ 29*)— Tbial et Juet— Okiminal Cases— Waivbb. 

In a prosçcution for a crime wlthin Const. art. 3, § 2, providing that the 
trial of ail crimes except in case of Impeachment shall be by a jury, ac- 
cused and the district attorney may not waive a jury trial by agreement. 

[Ed. Note. — For other cases, see Jury, Cent Dig. S§ 197, 198 ; Dec. Dig. 
8 29.*] 

In Error to the District Court of the United States for the South- 
ern District of Ohio. 

This is a writ of error to the District Court for the Southern District of 
01:10. The plalntiffs in error were indlcted jolntly, entered a pipa of not 
gullty, waived a jury, and were tried upon the évidence submitted to the 
District Judge, and adjudged gullty upon some counts and not gullty upon 
others. There were two Indictments, one of which contained four counts, 
the other three counts. Thèse indictments were Consolidated by order of the 
court and heard togetber. The défendants were adjudged guilty under the 
first and third counts of the indictment numbered 496, and not guilty under 
the second and fourth counts. The sentence against each u'ader the first 
count was a fine of $250 and costs and imprisonment in jail for 30 days, to 
be remitted upon payment of fine and costs, and to pay a fine of $500 each 
and costs upon the conviction under the third count. 

They were both adjudged guilty under the third count of the indictment 
numbered 512, and each of the défendants sentenced to pay a fine of $500 
and costs. Upon the other two counts of that indictment they were ad- 
judged not guilty. 

The first count of indictment 496, and upon which there was a verdict 
of guilty, was under section 3242, 1 Rev. St Supp. p. 60, and was for unlawful- 
ly carrying on the business of a rectifier without having paid the spécial tax 

•For otbar cajses see same toplc & i ndubbs in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 
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requlred by law. There mlght hâve been a flnè of $500 and Imprlsonment 
for two yeara under that count. The second count under that Indictment 
was drawn under section 3317, Rev, St. (U. S. Comp. St. 1901, p. 2164), for un- 
lawfuUy rectlfying, etc. ïhe punishment under this section is a fine of not 
less than $1,000 nor more than $5,000, and imprlsonment for not less than 
six months nor more than two years. The third count was for not putting 
up the signs required under section 3279, Kev. St. (D. S. Comp. St 1901, p. 
2126). The punishment under thIs section is a fine of $500. The fourth 
count was. under section 3326, Rev. St. (U. S. Comp. St. 1901, p. 2169). Under 
this section there might hâve been a maximum punishment of a fine of $1,- 
000 and Imprlsonment for one year. 

There were three counts under the Indictment numbered 512, ail belng 
drawn under section 3326, Rev. St., relating to acts similar in character 
but to différent packages from those mentloned In the fourth count of the 
other Indictment, and subject to the maximum punishment already mentloned 
as applicable to offenses under section 3326. 

Levi Cooke, Warwick M. Hough, and Arthur B. Hayes, for plain- 
tiffs in error. 
Sherman T. McPherson, for the United States. 

Before LURTON and SEVERENS, Circuit Judges, and TAYLER, 
District Judge. 

LURTON, Circuit Judge (after stàting the facts as above). 1. 
The défendants and the government waived a jury, and the case was 
heard upon the évidence by the court, and a gênerai judgment ren- 
dered of guilty upon certain counts and not guilty upon others. Aside 
from the fact that this was a criminal and not a civil case, there is no 
statute which provides for a trial by the court without a jury, except 
in cases of equity or maritime jurisdiction, or when so provided by 
the bankrupt law. The trial of issues of fact in the District Court, 
save in the excepted cases, must be by jury. Section '566, Rev. St. 
(U. S. Comp. St. 1901, p. 461). Section 649 of the Revised Stat- 
utes (U. S. Comp. St. 1901, p. 525), which provides for the waiving of 
a jury, applies only to the Circuit Court. The judge of the District 
Court had no st£i;l:utory or common-law authority to hear even a civil 
action without à jury, and must therefore be regarded only as an 
arbitrator, and his conclusions of fact not reviewable upon writ of 
error. Rogefs y. United Status, 141 U. S. 548, 12 Sup. Ct. 91, 35 
L. Ed. 853; United States v. ijciuisville & Nashville Railroad Com- 
pany (decided by this court February 2, 1909) 167 Fed. 306. For 
<the reason indiçated, we may not inquire into the sufficiency of the 
wdence to Support any judgment, or any matter of form in respect 
to the indictment, , nor review the action of the court below upon the 
admission or'rejection of évidence, nor any question of law arising 
out of or upon the évidence. 

But if there appears upon the record proper, the process, the plead- 
ings, and the judgrnent, defects which should hâve prevented the ren- 
dition of the judgment, and for which it should hâve been arrested, 
such apparent defect or insufficiency in law is equally fatal upon 'writ 
of error. Kentucky Life Ins. Company v. Hamilton, 63 Fed. 93, 99, 
11 C. C. A. 42; Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 396, 28 L. 
Ed. 835. 

. 2. We come, then, to the question of the jurisdiction of the court 
below to pronounce judgment upon offenses of the serions character 
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covered by the indictments against the défendants in error without 
a plea of guilty or a verdict of a jury upon the facts. Section 2 of 
article 3 of the Constitution requires that "the trial of ail crimes, ex- 
cept in cases of impeachment, shall be by jury," and the sixth amend- 
ment requires that "in ail criminal prosecutions the accused shall en- 
joy the right to a speedy and public trial, by an impartial jury," etc. 
Thèse provisions are to be construed in the light of the common law 
as it existed when the Constitution was adopted, and the constitutional 
right of trial by jury limited to that class of cases, civil and criminal, 
which at the common law were friable by jury. Callan v. Wilson, 127 
U. S. 540, 8 Sup. et. 1301, 32 L. Ed. 223 ; Capital Traction Com- 
pany v. Hof, 174 U. S. 1, 19 Sup. Ct. 580, 43 L. Ed. 873 ; Schick v. 
United States, 195 U. S. 65, 24 Sup. Ct. 826, 49 L. Ed. 99. 

That this provision does not apply to such "petty offenses" as at 
the common law were friable without a jury, by a tribunal legally 
constituted for that purpose, is clear. Such "petty offenses" are not 
"crimes" within the meaning of the Constitution. It is for that reason 
that it is now well settled that a défendant may waive a jury when 
charged only with a "petty offense." Schick v. United States, 195 
U. S. 65, 24 Sup. Ct. 826, 49 h. Ed. 99. 

Were the plaintiffs in error charged with mère "petty offenses" 
within the common-law meaning, or were they charged with "crimes" 
within the third article of the Constitution ? Under some of the counts 
there might bave been a sentence for a term of two years in prison, 
Indeed, under one of the counts upon which the plaintiffs were found 
guilty they might hâve been given a term of two years and a fine 
of $5,000. Under section 5541, Rev. St. (U. S. Comp. St. 1901, p. 
3721), any sentence for a period longer than one year may be ex- 
ecuted in a penitentiary, in place of a jail, workhouse, bridewell, or 
other place of confinement deemed less degrading. 

To be a "crime" within the meaning of section 2 of article 3 of the 
Constitution, it is not essential that it shall be of the grave character 
described as an "infamous offense" in the fifth amendment, which 
provides that for such offenses one shall not be required to answer 
unless upon the presentment or indictment of a grand jury. An of- 
fense is "infamous" not because of its character as respects com- 
monly accepted standards of morality, but because of the character 
of the punishment whiçh may be inflicted. Thus, without regard to 
the inhérent morality of an offense, it is "infamous" within the fifth 
amendment if it involves imprisonment for more than one year, with 
or without hard labor. Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 
935, 29 L. Ed. 89 ; Mackin v. United States, 117 U. S. 348, 6 Sup. 
Ct. 777, 29 Iv. Ed. 909. Neither is the test as to whether an offense 
is a "crime" within the third article determined by the punishment 
which was ultimately awarded. Thus, a crime is "infamous" if an 
infamous punishment might hâve been inflicted under the charge. 
Mackin v. United States, 117 U. S. 348, 351, 6 Sup. Ct. 777, 29 E. 
Ed. 909. 

That the indictments against the plaintiffs in error included of- 
fenses for which a term of imprisonment for more than one year might 
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have been ùiipçsed îs determinative of the fact that they were not 
"petty offenses," such as might have been heard by a tribunal au- 
thorizçcj by law to act without a jury, or such as might have been 
présentée} upon information ^ndwithout presentment or indictment 
by a grand jury, The vi^ord "crime" as uscd in the jury clause of the 
third article of the Constitution manifestly included every offense 
which involves recuits of so grave a character. Its meaning has been 
defined not only with seeming historical accuracy, but apparently in 
an authoritative ^yvay, by the Suprême Court in Callan v. Wilson, 137 
U. S. 540, 549, 8 Sup. Ct. 1301, 1303, 32 L. Ed. 223, where Mr. Jus- 
tice Harlan, speaking for the court, said: 

"The Word 'crime,* In Its more extended sensé, comprehends every violation 
of public law ; In a llmlted sensé it embraces offenses of a serions or atrocl- 
ous character. In our opinion, the provision Is to be Interpreted In the 
llght of the prlnclplés which,- at common law, determined whether the accus- 
ed, In a glven class of cases; was entltled to be trled by a jury. It Is not to be 
Construed as relating only to félonies, or offenses punjshable by confinement 
In the penltentlki-y. It embraces as well some classes of misdemeanors, the 
punlshment Of which InvoIveS Or inay Involve the deprlvatlon of the liberty 
of the citizen. It would be a harrow construction of the Constitution to 
hold that no prosecutlon for a mlsdemeanor is a prosecutlon for a 'crime' 
wlthin the meaning of the thlrd article, or a 'crlmlnal prosecutlon' wlthln the 
meaning of the sixth amendment." 

In Schickvj United States> cited above, the charge against Schick 
was by "information." The offçnse wâs one against the oleomarga- 
rine act (Act Aug. 2, 1886, c. 840, 24 Stat. 209 [U. S. Comp. St. 1901, 
p. 3328]) for purchasing or receiving oleomargarine which had not 
been branded or stamped according to law. The "penalty" was $50 
for each offense* The court said, "So small a penalty for violating 
a revenue statute indicates only a petty offense." Referring to other 
provisions of that act, which subjected the party convicted to a fine 
of not more than $1,000 and imprisonment for not more than two 
years, the court, by Mr. Justice Brewer, said that: 

"Thèse provisions of the same statute must be classed among Serions crtîn- 
Inal offenses, and çan be prosecuted only by Indictment, whUe the violations 
of the cases before us were prosecuted by Information." 

The offenses which the plaintiffs in error were called to answer were 
obviously serious criminal offenses involving the possibility of long 
terms of imprisonment. They were, therefore, "crimes'.' within the 
meaning and intent of the constitutional mandate that "the trial of ail 
crimes, except in cases of impeachment, shall be by jury." 

This provision is not one merely extending a privilège or guaran- 
teeing a right. It is ail that and more. The "trial" of every such 
crime "shall be by jury." It gôes to the constitution of the tribunal, 
and a "trial" for a "crime" which is not "by jury" is not a trial by 
any tribunal known to the Constitution. 

In Callan v. Wilson, the conviction was by a police court in the 
District of Columbia. The constitution of that court did not include 
a jury. But from its judgments there was an appeal to a superior 
court in which a défendant might have a trial by jury. Callan was 
tried upon an "information": charging him with a conspiracy to pre- 
vent others from pursuing their lawful occupations, and sentenced to 
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pay a fine of $25, and, in default, to suffer imprisonment in jaïï for 
30 days. He did not appeal, and, making default in the payment of 
his fine, was imprisoned. To test the validity of the sentence upon a 
conviction not based upon the verdict of a jury, he sued out a writ 
of habeas corpus. The court held that the offense with which he was 
charged w?as not such a petty offense as to be triable at common law 
without a jury, but a serious misdemeanor and a crime under the 
provisions of the Constitution, and triable only by jury. The right to 
appeal to a tribunal where he might hâve a jury trial was held not 
to save the jurisdiction, but that one accused of such a crime was 
entitled to enjoy his right of trial by jury "from the first moment." 
"In such cases," said 'Justice Harlan, speaking for the court, "a judg- 
ment of conviction, not based upon a verdict of guilty by a jury, is 
void." ■ 

The suggestion that the effect of the sixth amendment is to modify 
the force and effect of the jury clause in the third article by convert- 
ing a constitutional requirement into a privilège which an accused 
may exercise or not, as he may elect, is not tenable. It is based upon 
the verbiage of the amendment in its first line, to wit : "In ail criminal 
prosecutions, the accused shall enjoy the right to a speedy and public 
trial," etc. That amendment, as we historically know, originated in 
the earnest désire to secure, in a définitive way, the common-law pro- 
cédure in criminal trials. Without unanswerable reasons it should 
not be construed as authorizing so grave a change in the constitutional 
tribunal of trial as would resuit if trial by jury may be waived at 
the option of the accused. The plain purpose of that amendment was 
to déclare those rights appurtenant to jury trial which had from an- 
cient times surrounded an accused. The rights and privilèges so de- 
clared, says Judge Story, in his Commentaries on the Constitution, 
§ 1791, "do but follow the established course of the common law." 
The accused is not only to "enjoy" jury trial, but a speedy trial and 
a public trial, by an impartial jury of the locality, be confronted by 
the witnesses against him, hâve compulsory process for his own wit- 
nesses, and, finally, the right to be assisted by counsel. The court, in 
Callan v. Wilson, said: 

"We do not think that the amendaient was Intended to supplant that 
part of the third article which relates to trial by jury. There is no neces- 
sary conflict between them." 

Again, the court said: 

"And as the guaranty of a trial by jury, in the third article, Implled 
f. trial in that mode and aecordlng to the settled rules of the common law, 
the enumeration, in the sixth amendment, of the rights of the accused in 
criminal prosecutions, is to be taken as a déclaration of what those rules 
were, and is to be referred to the anxiety of the people of the states to bave 
in the suprême law of the land, and so far as the agencies of the gênerai 
government were concerned, a full and distinct récognition of those rules, 
as involving the fundamental rights of life, liberty, and property." 

The right to waive a right does not exist when the matter concerns 
the public as well as the individual. Thus, the waiver of the trial of 
a crime by jury involves the setting on one side of the tribunal con- 
stituted by law for that purpose and the substitution by consent of 
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one unknown to the law. It is not compétent for the accused and the 
district attomey to change by consent the constitution of the tribunal 
provided for the trial of crimes. Between the waiver of a jury in 
a civil case and its waiver in a trial for crime there are fundamental 
différences. The one involves only property rights of the parties, 
rights over which they hâve dominion. The other involves the lib- 
erty or life of the citizen. This is a matter over which the accused 
has not dominion. The state, the public, are concerned that neither 
shall be affected save by due process of law. A crime is a "breach 
of public rights and duties," which, says Blackstone, affect "the whole 
community, in its social and aggregate capacity." 3 Black. Comm. 
2, 4, and 5. "The end they hâve in view is the prévention of similar 
offenses, not atonement or expiation of crimes committed. The pen- 
alties or punishments, for the enforcement of which they are means 
to the endj are not within the discrétion or control of the parties ac- 
cused; for no one has a right by his own voluntary act to surrender 
his liberty or part with his life." Cancemi v. People, 18 N. Y. 128, 
137. Undoubtedly the accused has a right to waive everything which 
pertains to form and much which is of the structure of a trial. But 
he may not waive that which concerns both himself and the public, 
nor any matter which involves fundamentally the jurisdiction of the 
court. The jurisdiction of the court to pronounce a judgment or con- 
viction for crime, when there has been a plea of not guilty, rests 
upon the foundation of a verdict by a jury. Without that basis the 
judgment is void. 

It is accordingly ordered that the judgments in this case be set 
aside and the case remanded, with direction to award a new trial. 



BOARD OF COM'RS OF SHAWNBE COUNTT, KAN., v. HURLEX et aL 

(Circuit Court of Appeals, Elghth Circuit AprU 2, 1909.) 
No. 2,864. 

1. BAHKBUPTCT (§ 308*) — CLAIMS— DIVIDBHDS— PATMENia ATTEB BANKBtTPTOT 

BT Thibd Pabmes do Not Rbduce. 

The obligée In a bond, or the holder of a elaim upon which several par- 
ties are personally liable, may prove his clalm agalnst each of the estâtes 
of those who become bankrupt, and may at the same tlme pursue the 
others at law, and he may recover notwlthstandlng payments after the 
bankruptcy by other obllgors or by thelr estâtes divldends from each 
estate in bankruptcy upon the full amount of his clalm at the time the 
pétition in bankruptcy was flled thereln, until from ail sources he has 
received full payment of his clalm, but no longer. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 308.*] 

2. Bahkbitptot (§ 859*) — Vesting Equitable Estate in Ceeditoes in Pbo- 

POETION TO Claims. 

The flUng of a pétition in bankruptcy vests In each credltor of the 
bankrupt an équitable estate in such a proportion of his property as the 
creditor's clalm bears to the entlre amount of the provable claims. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 359.*] 

•For other cases see same toplc & l ndmbbb In Dec. & Atu. Digs. 1907 to date, & Rep'r Indexes 
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8. Appeal and Beeob (§ 878*) — Parties Entitled to Allège Bkbob— Ceoss- 
Bbrobs Not Coqnizaiîle in Fedebal Appellate Couets. 

An appellee who does not take an appeal, and a défendant In error who 
does not sue out a wrlt of error, cannot confer jurisdiction upon an appel- 
late court to conslder or review décisions adverse to him upon questions 
suggested by an asslgnment, or by an argument of cross-errors, nor can 
he be heard upon such questions. He may be heard only In support of 
the order, decree, or judgment below. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3573- 
3580; Dec. Dlg. § 87&*] 

(Syllabus by the Court.) 

Appeal from fhe District Court of the United States for the District 
of Kansas. 

Edwin A. Austin (John J. Schenck, on the brief), for appellant. 
John S. Dean, for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, Dis- 
trict Judge. 

SANBORN, Circuit Judge. On November 21, 1902, the First Na- 
tional Bank of Topeka, Kan., as principal, and Charles J. Devlin and 
others, as sureties, gave a bond to the county of Shawnee in the state 
of Kansas conditioned, among other things, that the bank should re- 
pay the money deposited with it by the county on demand. On July 
3, 1905, the bank was insolvent, and a receiver was appointed by the 
Comptroller of the Currency who took possession of its property. On 
July 6, 1905, a pétition in bankruptcy against Charles J. Devlin was 
filed upon which he was subsequently adjudged a bankrupt. At the 
time this pétition was filed the bank was indebted to the county on ac- 
count of deposits made with it in the sum of $32,731.05. On July 7, 
1905, the county demanded payment of this amount from the bank, 
and it failed to pay any part of it. The county then proved its claim 
for this amount against the estate of Devlin, and on October 19, 1905, 
it was tentatively allowed, subject to a reconsideration upon the filing 
of other objections. Between the date of the filing of the pétition and 
March 24, 1908, the county received in dividends upon its claim out of 
the property of the insolvent bank $26,839.46, and the référée there- 
upon allowed its claim for the remainder $5,891.59, only, and his ac- 
tion was confirmed by the District Court. The county has appealed 
and has assigned as error that the court refused to allow its claim for 
the $32,731.05 owing at the time the pétition in bankruptcy was filed 
and to order the payment of dividends upon that amount. 

In their brief counsel for the appellees argue that no part of the 
claim of the county was provable because it was contingent and un- 
liquidated, contingent because Devlin was liable to pay in case of the 
default of the bank only, and there had been no default on July 6, 1905, 
since no demand of payment was made of the bank until the next day, 
and unliquidat'ed because the condition of the bond was that the bank, 
in addition to paying back the money deposited when demanded, should 
file with the county clerk each month a statement of the amount on 
hand during the previous month and of the amount of interest accrued 

*For otber cases see same topic & S numbbb in Dec. A Am. DIgs. 19C7 to date, &. Rep'r Indexe» 
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thereon and sHoûld dischafge ail dut'ies imposed upon it by law, and 
the aniount of,tihe damages for its failure !to comply with thèse térms 
was lindetepmïned. But the référée and the District Court decided 
thèse questions against the trustées, this court has no jurisdiction of 
thenl and they, are hère dismifesed because the trustées took'no appeal. 
An appellee who does not take an appeal, and a défendant in error who 
does not sue out a writ of error, cannot confer jurisdiction upon an ap- 
pellate court t'o consider or review rulings adverse to him upon ques- 
tions suggested by an assignment or an argument of cross-errors. He 
cannot be heard upon such questions in the appellate court. He may 
be heard only in support of the order, decrée, or judgmeiit below. The 
Maria Martin, 12 Wall. 31, 40, 30 L. Ed. 251 ; Guarantee Bank of 
North America ^f. Phénix Ins. Co., 124 Féd.! 170, 172, 173, S9 C. C. 
A. 376, 378, 379 ; Building & Loan Ass'n V. Logan, 66 Ped. 827, 828, 
14 C. C. A. 133, 134; Clark v. Killian, 103 U. S. 766, 769; United 
States V. Blackfeather, 155 U. S. 180, 186, 15 Sup. Ct. 64, 39 h. Ed. 
114; The Stephen .Morgan, 94 U. S. 599, 24 L. Ed. 266; Cleary v. 
EUis Foundry Company, 133 U. S. 612, 614, 10 Sup. Ct. 223, 33 L. 
Ed. 473; Bolles v. Duting Company, 175 U. S. 262, 268, 20 Sup. Ct. 
94, 44 L. Ed. 156;, Eauly Jail Building & Mfg. Co. v. Hemphill Coun- 
ty, 62 Fed. 698, 703, 10 C. G. A. 595, 600. 

A single question remains: Is the claim of a créditer against the 
estate of a surety in bankruptcy upon which the principal has made 
partial pa3rments after the date of the filing of the pétition in bank- 
ruptcy entitled toiaJlowance at and to dividends upon the amount ow- 
ing upon if when the pétition waS filed, or upon the amount remain- 
ing unpaid upon it when the final allowance of it is made, or when 
the respective dividends are paid ? In the discussion of this question 
préférences, securities consisting of pledged or mortgaged property, 
such as are required to be surrpndered or applied upon claims by the 
bankruptcy law, are laid out of considération, and what is said has no 
référence to rights under them, because no such rights are in issue hère. 
Laying out of View then such préférences and securities, the status of 
claims at the time of the filing of the pétition in bankruptcy, and not 
at any subséquent time, fixes the rights of their owners to share in the 
distribution of the estate of the bankrupt. Bankr. Act, July, 1898, c. 
541, § 63a(l), 30 Stat. 562 (U. S. Comp. St. 1901, p. 3447); Swarts v. 
Siegel, 117 Fed. 13, 15, 54 C. C. A. 399, 4Ô1 ; In re Bingham (D. G.) 
94 Fed. 796. On that date the property of the bankrupt passes from 
his control to the court or to its receiver, and thence to the trustée in 
trust for the creditors of the bankrupt in proportion to thé amounts of 
their daims at that time. On that date there vests in each creditor as 
a cestui que trust an équitable estate in such a part of the property of 
the bankrupt as the amount of his provable claim at that time bears to 
the èntire amount of the proyable claims against the estate. On that 
date the bankruptcy law deprives the creditor of ail his common-law 
remédies t'o collëct his debt out of the property of his debtor and to 
cpllect subséquent intereston his claim against that property, and gives 
hirtl in lieu thereof this équitable estate in the property of the bankrupt. 
Thus the filing of a pétition upon which a subséquent adjudication of 
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bankruptcy is rendered places ail the property of the bankrupt "which 
prior to the filing of the pétition he could by any means hâve transfer- 
red or which might hâve been levied upon and sold under judicial pro- 
cess against him" in custodia legis. Section 70a(o), 30 Stat. 566 (U. 
S. Comp. St. 1901, p. 3451). From that hour the bankrupt is divested 
of the power to appropriate it to the payment of his debts or to use and 
dispose of it at will, and that authority is vested in the District Court. 
Every suit against him upon a provable claim is stayed from the date 
of the filing of the pétition. Section lia, 30 Stat. 549 (U. S. Comp. 
St. 1901, p. 3426). Every person is forbidden to receive from the bank- 
rupt any material amount of property after that date with intent to de- 
feat the act. Section 29b, 30 Stat. 554 (U. S. Comp. St. 1901, p. 3433). 
Every intentional préférence after that date is voidable. Section 60b, 
30 Stat. 562 .(U. S. Comp. St. 1901, p. 3445). Upon the filing of the 
pétition the court may take immédiate possession of the property if the 
bankrupt is neglecting it so that it is deteriorating in value. Section 
69a, 30 Stat. 565 (U. S. Comp. St. 1901, p. 3450). And upon the ap- 
pointment of the trustée ail the property of the bankrupt which, prior 
to the filing of the pétition, he could hâve transferred, or which could 
hâve been siezed or sold under judicial process against him, passes to 
this ofiîcer of the court. Section 70a(5). Indeed, the condition at the 
time of the filing of the pétition measures the extent of the estate and 
the rights of ail creditors of the bankrupt and ail parties interested in 
the property throughout ail the provisions of the law. Sections 1(10), 
3b, 9b, 29b(4), 63a(l), 30 Stat. 544, 546, 549, 554, 562 (U. S. Comp. St. 
1901, pp. 3419, 3422, 3426, 3447): 

Counsel for the trustées argue, however, that the claimant should 
be limit'ed to a dividend on the unpaid balance of its claim: (1) Be- 
cause Devlin was liable on the bond for the damages which the county 
sustained from the failure of the bank to repay the deposit only, and 
thèse damages were but $5,891.59, since the estate of the bankrupt paid 
$26,839.41 after the bankruptcy of Devlin ; (2) because at the time of 
the final allowance of the appellant's claim a judgment could not hâve 
been recovered against Devlin, if living, for more than this unpaid 
balance and interest; and (3) because the estate of the bank and the 
estate of Devlin were both under administration in the court below, 
and that court had the right, and it was its duty, to require the estate 
of the principal debtor to exonerate the estate of the surety and to 
protect the latter against the obligation of the bond. 

1. To the first reason presented there are two answers : First, there 
vested in the county when the pétition in bankruptcy was filed an équi- 
table estate in such a portion of the property of Devlin as $33,731.05, 
the amount then owing by Devlin on its claim, bore to the amount of 
ail the provable claims against his estate, and the county is ent'itled to 
the same proportion of the proceeds and dividends from that property 
until its claim is fully paid, because its équitable estate in this property 
is not diminished or changed by payments which it subsequently ob- 
tains upon its claim from other sources. Merrill v. National Bank of 
Jacksonville, 173 U. S. 131, 147, 19 Sup. Ct. 360, 43 L,. Ed. 640 ; Chem- 
ical National Bank v. Armstrong, 59 Fed. 372, 8 C. C. A. 155, 28 L. R. 
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A. 231; Miller*s Appeal, 35 Pa. 481. Second, the obligation of Dev- 
lin was to pay ail the damages which the county sustained by the f ail- 
ure of the bank to repay the deposit, and when the pétition in bankrupt- 
çy was filed and the rights of the creditors of Devlin were fixed those 
damages were $32,731.50, for the bank had then failed to pay any of 
the deposit. Neither Devlin nor any of his other creditors had any 
légal or équitable right to take f rom the county any moneys subsequent- 
ly paid to it by the bank upon the county's claim, and they had no bel?- 
ter right to take oût of or to dérive any benefit from his property on 
account of such subséquent payments, for the obligation and the trust 
in favbr of the count'y's claim rested on Devlin and on his property and 
not upon the county. The amount of the damages when the pétition 
was filed was $32,731.50. Eighty-two per cent. o"f this amount was 
sûbsequently paid by the estàte of the bank. Suppose that the estate 
of Devlin will pay a dividend ôf 10 per cent, on the provable claims of 
the creditors. If that dividend is paid on the claim of the county as it 
stood when the pétition was filed, the county will receive $3,273.10. 
If it is paid on the unpaid balance of that claim, the county will re- 
ceive $589.16. Who will receiVe the différence, $2,463.94? The oth- 
er creditors of Devlin. They will take out of fhe estate of the surety, 
by whose right alone they are entitled to any of his property, $2,463.94, 
which the county would otherwise receive solely because the county, 
after the filing of the pétition in bankruptcy, collected $26,839.41 out 
of the estate of the principal debtor. No principle of law or equity oc- 
curs to us that will susta:in such a resuit. Devlin, the surety, and his 
other creditors, were alike estopped by the obligation of the bond he 
signéd, and' by his agreement thetein to see that the bank paid the claim 
of the county from deriving any benefit from the payments made by 
the principal debtor until the entire claim which Devlin had guarant'eed 
was pàid. Swarts v. Fourth National Bank, 117 Fed. 1, 12, 54 C. C. A. 
387, 398. 

2. It is true that, if Devlin had been living when the claim of the 
county was finally allowed, no judgment could hâve been recovered 
against him at that time for moire than the balance of the claim remain- 
ing unpaid ; but, after the filing of the pétition in bankruptcy, the claim 
against Devlin and the claim against his estate in bankruptcy were not 
identical. The former was a chose in action ; the latter was an équi- 
table estàt'e. The one was a claim in personam ; the other a claim in 
rem. The former was measured by the terms of the contract and, sub- 
ject to Devlin's probable discharge in bankruptcy, drew interest ac- 
cording to the terms of the contract, and if no discharge should be 
granted was suable. The latter was an équitable right to such a share 
of the property of the bankrupt as its amount at' the filing of the péti- 
tion bore to the amount of ail the provable claims against that proper- 
ty. It drew no interest after the pétition was filed because it was an 
équitable estate and not a personal claim, and, while subséquent pay- 
ments by the principal debtor reduced the claim against Devlin, they did 
not affect the équitable estate in his property which the county held un- 
til the fuU payment of that claim had been received by it. 

3. The answer to the third reason presented by counsel for the trus- 
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tees is that while a court of equity administering the estâtes of prin- 
cipal and surety may, within the limits fixed by the law, require pay- 
aient out of the estate of the former in préférence to payment out of 
the estate of the latter, upon the principle that where a creditor has 
a claim to two funds he may be required to exhaust one of them in aid 
of other creditors who can only resort to the other, the exercise of this 
power is prohibited in this case by the équitable principle that it may 
never be used where it trenches on the rights or opérâtes to the préju- 
dice of the party entitled to both funds (Merrill v. National Bank of 
Jacksonville, 173 U. S. 131, 138, 19 Sup. Cf. 360, 43 h. Ed. 640; Sto- 
ry's Equity Jurisprudence [13th Ed.] § 633; In re Bâtes, 118 111. 524, 
9 N. E. 257, 360, 59 Am. Rep. 383), the court may not take from the 
county its rightful dividends for the benefit of the otTier creditors of 
either the principal or surety on its bond, and by the rule that the credi- 
tors of the bank other than the county are entitled under the bankrupt- 
cy law to the same dividends on their claims that the bank is entitled to 
receive upon its bond. The arguments advanced by counsel for the 
trustées in support of the rule that dividends upon claims against bank- 
rupts should be reduced in proportion to the payments made thereon 
by third parties after the bankruptcy are not persuasive. That rule 
would require a reconsideration and reallowance of the claims of cred- 
itors upon which any third party is liable every time he makes a pay- 
ment, or at least before each dividend after any such. payment has been 
made. It would resuit in much confusion and delay and it should not 
be adopted uniess established rules of law and of practice require such 
action. None hâve been called to our attention which compel or even 
persuade to such a course, and our conclusion is : 

The obligée in a bond, or the holder of a claim, upon which several 
parties are personally liable, may prove his claim against the estâtes of 
those who become bankrupt and may at the same time pursue the others 
at law, and, notwithstanding partial payments after the bankruptcy by 
other obligors or their estâtes, he may recover dividends from each es- 
tate in bankruptcy upon the full amount of his claim at the time the pé- 
tition in bankruptcy was filed therein until from ail sources he has re- 
ceived full payment of his claim, but no longer. In re Babcock (Mr. 
Justice Story) 2 Fed. Cas. 289, 291 (No. 696) ; Ex parte Farnsworth, 
8 Fed. Cas. 1055, 1056, (No. 4,673) ; In re Hicks, 13 Fed. Cas. 113, 
114 (No. 6,456); In re Howard, 13 Fed. Cas. 625, 627 (No. 6,750); 
Downing's Assignée v. Traders' Bank, 3 Dill. 136, 144, 7 Fed. Cas. 
1008, 1011 (No. 4,046) ; In re Souther, 32 Fed. Cas. 815 (No. 13,184). 

The order of the court below is reversed, and the case is remanded 
to the District Court, with directions to allow the county's claim at 
$33,731.05 and to pay dividends on that amount until from ail sources 
the claim is paid in full, but no longer. 
169 F.— 7 
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rÛLCO et aL T. SCHUXI^lLli STONB cp.t 

' (Circuit Court of Appeals, Thlrd Circuit March 15, 1909.) 

No. 47. 

L Tbeaties (§ 8*)— Italian Tbeatt— CoNSTEucmoN. 

Italian Treaty 1871 (17 Stat 846) art 3, provicies tliat the cltlzens of 
eacli of the contractlng parties shall recelve, in ttie states and territorles 
' of the other, the most constant protection and securlty for their persons 
, and property, and shall enjoy In thls respect the same rlghts and privi- 
lèges as are or shall be granted to the natives, on their submltting them- 
Belves to the conditions imposed on the natives, and article 23 (page 856) 
déclares that the cltizens of eàch party shall hâve every access to the 
courts in order to malntalh and défend their own rlghts wlthout any oth- 
er conditions, restrictions, or taxes than such as are imposed on the na- 
tives, etc< ; Held, that such sections do not create In Italian subjects not 
résident In the United States any new or substantlal rlghts of perspn or 
property to be enforced in the Untted States; their purpose, so far as 
they concerû rlghts of person or property of nonresident Itallans, being 
Umlted to the prévention of invidlous discriminations in favor of cltlzens 
of the United States, and against subjects of Italy, wlth respect to the 
enjoyménï or enforcëmeut in the United States of privilèges and rlghts 
of persôfl and property, arising and exlsting whoUy Independently of such 
provisions.. 

[Ed. Note.^-For other cases, seeTreaties, Dec. Dig. i 8.*] 

I. CouBTS (8 866*)— Fbdebai. Ooubts— Eules ot Décision— Décisions of Hioh- 
KST State Couet. 

Whether a nonresident alien may recover for wrongful death of an aliea 
résident In Pennsylvànla dépends on the statutes of that state, aslde from 
the Italian treaty, as to which the fédéral courts slttlng in Pennsylvànla 
are bound by the décisions of the Pennsylvànla Suprême Court. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 957; Dec. DIg. 1 
866.» 

Conclusjveness of Judgment between fédéral and state courts, see note 
to Kansas City, Ft S. & M. B. Co v. Morgan, 21 C. a A, 478; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 46a3 

8. Death (§ 31*)- Right to Sue — Nonbesident Alien. 

A nonresident alien Is not entltled to the beneflt of Act Pa. Aprll 15, 
1851 (P. Lu 674), Si 18, 19, nor Act Aprll 26, 1855 (P. L. 309) S 1, glvlng 
a right of action to members of the family of a person whose death haa 
been caused by the wrongful act of another. 

[Ed. Note. — For other cases, see Death, Dec. DIg. § 31.*] 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvanie. 

For opinion below, see 163 Eed. 124. 

M. A. Vite, for plaintiffs in error. 
Thomas Leaming, for défendant in error. 

Before GRAY, Circuit Judge, and BRADFORD and LANNING, 
District Judges. 

BRADFORD, District Judge. This writ of error was taken for 
the reversai of a judgment in favor of the défendant in the circuit 
court of the United States for the eastem district of Pennsylvania, in 
an action of trespass brought by Francesco Fulco and Nicola Fulco, 

•For other oases see Bame toplo & § numbeh In Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
t See, to same eSect, Maiorano t. Baltimore & OUo R. Co., 213 U. S. 266, 29 Sup. 
Ot 424, 63 L. Ed. — . 



FULCO V. SCHUTLKILL STONE CO. 99 

subjects of Italy, against the Schuylkill Stone Company, a corpora- 
tion of Pennsylvania, for the recovery of damages for the death of 
Vincenzo Fulco, their son, while employed at work in a stone quarry 
operated by the défendant in Montgomery County in that state through 
its alleged négligence. The judgment was rendered on demurrer to 
the déclaration or statement of claim. It is therein stated that "the 
plaintiffs are aliens, résidents of Nicosia, in the Province of Catania, 
Italy, and subjects of the King of Italy," and it is further aîleged that 
"under and by reason of certain treaties made and existing between 
His Majesty, the King of Italy, and the United States of America, 
they are entitled to recover their loss and damage by reason of the 
death of their son, as is provided by law in the state of Pennsylvania 
for natives and citizens of this state and of the United States." It 
does not appear that either of the plaintiffs was at the time of the 
death of their son or at any time since has been in or a résident of the 
United States; and the' argument of the case proceeded on the as- 
sumption that both plaintiffs were and continuously hâve been aliens 
and non-residents so far as this country is concerned. It does not ap- 
pear from the statement of claim that Vindenzo Fulco, the son, was 
a minor at the time of the in jury causing his death, and in the ab- 
sence of an allégation to that effect it cannot be assumed that he was. 
Section 18 of the Pennsylvania Act of April 15, 1851 (P. L. 674), 
provides : 

. "No action hereafter brought to recover damag-es for Injuries to the person 
by négligence or default shall abate by reason of the deatb of the plalntifC; 
but the Personal représentatives of the deceased may be substltuted as plain- 
tif!, and prosecute the suit to final Judgment and satisfaction." 

Section 19 of the same act, among other things, provides : 

"Whènever death shall be occasloned by unlawful violence or négligence and 
no suit for damages be brought by the party Injured during his or her Ufe, 
the widow of any such deceased, or If there be no wldow, the personal représen- 
tatives may malntain an action for and recover damages for the death thua 
eaused." 

Section 1 of the Pennsylvania Act of April 26, 1855 (P. L. 309), 
provides : 

"The persons entitled to recover damages for any Injury causing death, shall 
be the husband, wldow, children or parents of the deceased, and no other rela- 
tives, and the sum recovered shall go to them In the proportion they would 
bave taken his or her estate In case of Intestacy and that without liablllty to 
creditors." 

Actions in Pennsylvania to recover damages for injuries resulting 
in death, aside from the existing treaty of commerce and navigation 
between the United States and Italy, signed, ratified and proclairned . 
in 1871 (Act Peb. 36, 1871, 17 Stat. 845) are governed by the above 
quoted provisions. The treaty contains, among other things, the fol- 
lowing provisions : 

"Article III. The citizens of each of the high contracting parties shall re- 
ceïve, in the states and territories of the other, the most constant protection 
and security for their persons and property, and shall enjoy in this respect 
the same rlghts and privilèges as are or shall be granted to the natives on their 
Bubmlttlng themselves to the conditions imposed upon the natives. • ♦ * " 
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"Article XXIII. The dtlzens of elther party shall hare free access to the 
courts of justice, In oirder to malntaln and défend thelr own rlghts, without 
any other conditions^ restrictions, or taxes than such as are Imposed upon the 
natives. They shall therefore be free to employ, in defence of thelr rlghts, such 
advocates, solicltors, notariés, agents and f actors, as they may judge proper, In 
ail thelr trials at law; and such citlzens or agents shall hâve free opportunity 
to be présent at the décisions and sentences of the tribunals In ail cases whlch 
may concern them, and Ukewise at the taking of ail examlnatlons and évidences 
whlch may be exhlblted in the sald trials." 

The foregoing articles are the only provisions of the treaty neces- 
sary for our considération; for it is admitted on both sides, and we 
think properly, that if the right of action claiméd by the plaintiflFs 
exists by virtue of the treaty it must be derived from one or both 
of thèse two articles. But they nowhere create or undertake to create 
in subjects of Italy, not résident in the United States, new and sub- 
stantiai rights of person or property to be enforced in this country. 
So far as they concern rights of person or property of non-resident 
Italians their purpose plainly is limited to the prévention of invidious 
discriminations in fayor of citizens of the United States and against 
subjects of Italy with respect to the enjoyment and enforcement in 
the United States of privilèges and rights of person and property, 
arising ajad existing whoUy independently of those provisions. Their 
essential nature so far as they relate to privilèges and rights of person 
and property is anti-discriminative, — not créative; article III provid- 
ing, in substance, that the citizens or subjects of each of the two 
countries should receive in the other protection and security "for their 
persons and property," and should "enjoy in this respect the same 
rights and privilèges" as those of "the natives, on their submitting 
themselves to the conditions imposed upon the natives," and article 
XXIII providing, in substance, that the citizens or subjects of either 
party should hâve free access to the courts of justice "in order to 
maintain and défend their own rights, without any other conditions, 
restrictions, or taxes than such as are imposed upon the natives." 
Both articles are predicated on the existence of privilèges, rights or 
property on the part of the alien not created by or derived from those 
provisions, but constituting the subject-matter which it was their 
purpose to protect and enforce. It is évident, therefore, that unless 
the plaintiffs, as non-resident aliens, are, under the statutes of Penn- 
sylvania, and aside from the treaty, clothed with a right to recover 
damages resulting from the death of Vincenzo Pulco the judgment 
below must be affirmed. Whatever might be the views of the court 
on this point were it res intégra, we feel bound by the décisions of 
the Suprême Court of Pennsylvania on the proper construction and 
effect of local statutes of that state to hold that no such right is vest- 
ed in the plaintiffs. Déni v. Penna. R. Co., 181 Pa. 535, 37 Atl. S58, 
59 Am. St. Rep. 676; Maiorano v. Baltimore & O. R. Co., 216 Pa. 
402, 65 Atl. 1077, 116 Am. St. Rep. 778 ; Zeiger v. Pennsylvania R. 
Co., 158 Fed. 809, 86 C. C. A. 69 ; Zeiger v. Pennsylvania R. Co. (C. 
C.) 151 Fed. 348. The judgment below must be affirmed, with costs, 
and it is accordingly so ordered. 
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HAYES y. UNITED STATES. 

(Circuit Court of Appeals, EIghth Circuit March 17, 1909.) 

No. 2,920. 

1. Baitks and Banking (§ 256*) — "False Entey"— Loans and Discounts. 

A national bank, of which défendant was cashier, was In straltened 
clrcumstances, so that the président, cashier, and assistant cashier had 
not drawn their salaries for flve months. Each of the offlcers havlng over- 
drawn hls indivldual account with the bank to the amount of their unpaid 
salaries, the bank examiner required the overdraft to be made good, and 
to accompllsh this the ofl5cers induced P., who was solvent, to exécute hls 
note to the bank for their accommodation, and this was discounted and 
entered as a loan and discount; the proceeds being credited to the 
offlcers' indivldual accounts to make good the oyerdrafts. Held, that the 
note, while accommodation paper so far as the offlcers of the bank were 
concemed, was enforceable agalnst the maker by the bank, and hence its 
inclusion in a report made by the cashier to the Oomptroller of the 
Currency as a loan and discount of the bank dld not constitute the making 
of a "false entry," In violation of Rev. St S 5209 (U. S. Comp. St. 1901, 
p. 3497). 

[Ed. Note. — For other cases, see Banks and Banking, Dec. DIg. § 256.» 
For other définitions, see Words and Phrases, vol. 3, pp. 2656, 2657; 
Tol. 8, p. 7660.] 

2. Cbiminal Law (§ 552») — Cibcumstantial Evidence— Weight. 

Circumstantial évidence, to be sufflcient to sustaln a conviction, must 
rise to that degree of convlncing power which satisfies the mind of gullt 
beyond a reasonable doubt 

[Ed. Note. — For other cases, see Criminal Law, Cent DIg. §S 1260, 1261 ; 
Dec. Dig. § 552.»] 

8. Banks and Bankino (§ 256*) — ^Assbts—Incbeabe— False Entbies. 

If the officer of a bank procured a note to be given to it by an Ir- 
responsible person, with intent of apparently increasing the bank's assets, 
and should thereafter make an entry in a report required by law to the 
ComptroUer of the Currency, Includlng such note as a bona flde asset of 
. the bank, with elther of the intents denounced by Rev. St. § 5209 (U. S. 
Comp. St 1901, p. 3497), such entry would be a false entry wlthln such sec- 
tion, thoigh the paper was in actual existence. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 256. •] 

In Error to the District Court of tlie United States for the Western 
District of Oklahoma. 

E. G. McAdams (J. H. Grant, on the brief), for plaintiff in error. 
Isaac D. Taylor (John Embry, on the brief), for défendant in error. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

ADAMS, Circuit Judge. Défendant Hayes was charged in the in- 
dictment with having violated the provisions of section 5209, Rev. St. 
(U. S. Comp. St. 1901, p. 3497), by making a false entry in a report 
made to the ComptroUer of the Currency on November 17, 1904, con- 
cerning the condition of the Eirst National Bank of Lexington, 0kl., 
of which he was cashier. The false entry charged to hâve been made 
concemed the amount of loans and discounts of the bank on the lOth 

*For otber oiusea se» came topic & S kumseb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexai 
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day of November, 1904. He was convicted, and brings the case hère 
for review. 

Whether or not there was a false entry in f act dépends upon wheth- 
er a certain note made by one Ray Farmer, amounting to $1,125, was 
properly treated in the report as a loan and discount. The counsel for 
the government make this concession in their brief : 

''Tlie whole case dépends upon the evldentlary f act whether the note for 
$1,125, purporting tb hâve been glven by oue Ray Farmer, whlch entered Into 
and contributed to the aggregate of loans and discounts reported and alleged 
tô be false, was ft, loan or discount of the bank." 

■" The facts àrè practically tiiidisputed. For some time prior to No- 
vember lOth the iihancial condition of the bank had been dubious and 
«ncertain. The président, James, the cashier, Hayes, and the assist- 
ïint cashier, Ingram; had not drawn their salaries for about five months. 
The total amo^'nt 6f the unpaid salaries was $1,125. The reason for 
not drawing tlietij was that the addition of that amount to the expense 
account woul4iishow an impairment of the capital of the bank. Each 
of those officèr^, hàving individual accounts in the bankj had over- 
drawn the sanie in the aggregate to the amount of their unpaid salaries, 
namely, $1,135.. Some time before November lOth à bank examiner, 
on looking bvef the aff airs of the bank, required the overdrafts to be 
made good. Tq accomplish this the officers got Mr. Farmer to exécute 
his note to the l>ank for their accommodation, had it discounted by the 
bank and enteted in the books as a loan and discount like any other 
note of that character, and had the proceeds credited to their individual 
accounts, thèreby making good their overdrafts. 

The évidence discloses that Farmer was induced to make the note, 
after a full çxplàiiation bf the condition of the bank, for the purpose 
of raising a fund to cancel the overdrafts. The note was accommoda- 
tion paper se far as the officers were concemed. As between them and 
Farmer, the former were the principal debtors and the latter was the 
surety only ; but,^ as to the bank, Farmer was the principal, if not the 
only, debtor, and without any doubt became liable to the bank for the 
amount of the note, which had been discounted at his request in order 
to enable his f riends to make good their overdrafts and thus conform 
to the requireinents bf the bank examiner. 

The testimony has ail been very carefully examined, and we fail to 
find anything indicating that this was a sham transaction in any other 
sensé than tfiat it was an accommodation note. There is no substantial 
évidence tending to show that Farmer was insolvent or unable to re- 
spond to the demand of the bank for the payment of the note at any 
time, or that there was any understanding between him and the of- 
ficers of the bank that he should not be held on the note if they should 
be unable to proteçt him from liability by paying it or taking care of 
it themselves. It is true there are some déclarations proved against 
the défendant in this case to the effect that Farmer "was not supposed 
to pay the note," and the bank examiner testified, six months after the 
note was given, that he asked défendant Hayes about it, and that the 
latter then said : 

"It was no obligation of Ray Farmer; that it was an accommodation note 
of hlmself, Mr. Ingram, and Mr. James, but Ray fermer was not Uable." 
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After reading the testimony, and considering ail the déclarations of 
Hayes relied upon to show that the note was not a genuine or real 
transaction, we hâve reached the conclusion that, giving fuU force and 
effect to ail his déclarations, they are referable to the accommodation 
character of the note solely, and, so treating them, they clearly and 
truthfully express the légal relations between Farmer and the persons 
for whose accommodation the note was made, namely, that as between 
them Farmer was not supposed to pay it — that as between them Far- 
mer was not liable. In view of this kind of testimony and of the rela- 
tion of the parties, we hâve concluded that there is no substantial tes- 
timony in this case which warranted the jury in finding that this was 
a mère sham transaction, devised for a wrongful purpose, and with 
the intent that under no circumstances should Farmer be liable to the 
bank on it. 

While évidence, to convict of crime, may be circumstantial and in- 
ferential in its character, it must always rise to that degree of con- 
vincing power which satisfies the mind beyond a reasonable doubt of 
guilt. This can never be the case when the évidence as produced is 
entirely consistent with innocence in a given transaction. We are of 
opinion that ail the évidence relied on to show that there was an un- 
derstanding that the Farmer note should be treated differently from 
any other accommodation paper held by any bank among its assets, 
when taken in connection with the admitted facts of this case, is en- 
tirely consistent with an innocent regarding of the paper in Novem- 
ber, 1904, as a proper and lawful item of loans and discounts. 

It may be conceded that if the officers of the bank procure a note to 
be given to the bank by an irresponsible person, with the intent of ap- 
parently, but not really, magnifying the bank's assets, and should there- 
after make an entry in a report required by law to be made to the 
Comptroller of the Currency, including such note as a bona fide asset 
of the bank, with either of the intents denounced by section 5309, such 
an entry, even though of a paper in actual existence would be a false 
entry, within the meaning of section 6209. This, we think, would not 
contravene the doctrine of Coffin v. United States, 156 U. S. 433, 15 
Sup. Ct. 394, 39 L. Ed. 481, and other like cases. But such concession 
does not help the government in this case. There was no substantial 
testimony tending to show that the note hère involved as the subject 
of the false entry was any such sham afïair as stated in the concession 
just made. 

Believing that there was no case against the défendant on the mer- 
its, and that the court erred in not giving the instruction for a peremp- 
tory verdict of not guilty as requested by his counsel, we refrain from 
considering the legality of the constitution of the grand jury which in- 
dicted the défendant, and other questions of a dilatory or technical 
character, which were exhaustively argued by counsel. 

The judgment of the District Court is reversed, with directions to 
grant a new trial. 
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SECURITY MUT. LIFE INS. CO. v. KLEUTSCH et aL 

(Circuit Court of Appeals, Blghth Circuit. March 17, 1909.) 

No. 2,913. 

1. Instjeance (§ 668*)— Peemiums—Patment— Question ïoe Juet. 

In an action on a life Insurance pollcy, évidence held to justify submls- 
slon to the jury of the question whether the last annual premlum had been 
paid. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1742; Dec. 
Dlg. § 668.*] 

2. Insurance (§ 646») — Pebmiums— Foemai, Reoisipt— Bubden of Peoof. 

Dellvery of a formai recelpt for the payment o( a Ufe Insurance premlum 
is strong prima facie proof that ttie premlum bas been pald, and places 
the burden on the Insurance company of showlng tbat the recèlpt bad been 
issued by mlstalie, and that there had been In fact no payment. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. § 1657; Dec. 
Dlg. § 646.*] 

3. Teial (§ 62*) — Evidence— Rebuttal. 

Where, on an Issue of payment of a llfe Insurance premlum, défendant 
proved that Insured habltually pald hls debts by check, and that there 
was no checlî drawn by him for the premlum in question, évidence that 
Insured habltually carrled considérable sums of money on hls person, and 
had been linown frequently to pay obligations In cash, was proper rebuttal. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. 1 149 ; Dec. Dlg. § 62.»] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Arnott C. Ricketts (Halleck F. Rose, on the brïef), for plaintiff in 
error. 

Thomas S. Allen (Adolphus R. Talbot, on the brief), for défendants 
in error. 

Before ADA]\îS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

ADAM S, Circuit Judge. This was a suit to recover on a policy of 
llfe insurance, and the only défense was that the policy had lapsed by 
reason of the nonpayment of an annual premium. The insured died 
July 16, 1901, and unless the annual premium of $301, which fell due 
November 28, 1900, had been paid, the policy was void. This simple 
question of fact is ail there is in this case. The défendants in error, 
who were the plaintiffs below, introduced in évidence a formai and 
genuine writing, executed by the secretary of the défendant company, 
acknowledging to hâve received from the insured the required pre- 
mium. The insurance company sought to destroy the force of this re- 
ceipt by the introduction of évidence tending to show that it was a re- 
îormed receipt rendered necessary by the fact that the insured in Feb- 
ruary, 1900, induced the company to change a 20-payment life policy 

•For other cages see same topic & S numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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which he then had to a 10-payment life policy, and that the récital 
found in the receipt that it was for the annual premium of $301 due 
November 28, 1900, was a mistake brought about by some confusion 
incident to making the change in the character of the policy. The 
plaintiffs introduced testimony claimed by them to countervail this évi- 
dence of the défendant. 

The first contention is that the trial court erred in refusing to per- 
emptorily instruct a verdict in favor of the défendant. To this vievi^ we 
are unable to give our assent. The formai receipt for the premium fall- 
ing due November 28th is not only some évidence that it was received, 
but it is usually and properly regarded as évidence of a satisfactory 
and convincing character, and should not be lightly disregarded on a 
daim of mistake. Admissions against interest, and especially admis- 
sions in writing of that character, are usually and properly difficult to 
overcome. Notwithstanding this, the rule is well settled that a receipt 
may be explained, and, if found to be the resuit of a mistake, it should 
be disregarded. The burden, however, rests heavily upon any one as- 
sailing a receipt to show such a mistake. This burden the défendant 
undertook to carry in this case ; and, while it made proof strongly tend- 
ing to show a mistake as claimed, we are not able to say that it was suf- 
ficient to overcome the strong prima facie force and efïect of the writ- 
ten document. We cannot say that the proof is so strong that ail rea- 
sonable persons, in the exercise of a sound judgment, would regard it 
as sufficient. Moreover, the issue of fact presented in this case has 
been found by three juries on separate trials in favor of plaintiffs' con- 
tention. This case was twice tried on this issue in the state court of 
Nebraska before it ultimately found its way into the fédéral court. On 
the first trial in the court below the jury disagreed, and on the second 
trial, after being charged as favorably to the défendant as the case in 
any aspect warranted, it found a verdict for the plaintiffs. It is to the 
interest of justice that there be an end of litigation; and after four 
separate trials, and three verdicts in favor of the plaintiffs, in this case, 
we should hesitate, if otherwise so disposed, to hold that there was no 
évidence to support such verdict. 

It is next urged that the learned trial court erred in admitting proof 
in rebuttal of payments in cash by the insured of divers personal debts 
at or about the time the annual premium in question became due. We 
think the défendant made that kind of testimony admissible and rele- 
vant by its testimony tending to show that the insured habitually paid 
his debts by checks. To prove that the insured paid no premium to de- 
fendant in November, 1900, the défendant offered évidence tending to 
show that it was his habit to pay ail his bills, even as little as for $1 in 
checks drawn on a bank, and that there was no check drawn for the 
premium in question. To rebut the inference naturally arising from 
such testimony, the plaintiffs were permitted to show by several wit- 
nesses that the insured was in the habit of carrying considérable sums 
of poney in his pocket, and that he had been known frequently to pay 
obligations in cash. This kind of évidence' was in our opinion proper 
rebuttal of the évidence offered by the défendant, and the court com- 
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hiitted no error îh admitting it. It tended strongly to overcomè the in- 
ference which the défendant invoked by its testimony. 
Finding no réversible error, the judgment is affirmed. 



UNITED STATES v. J. R. SIMON & OO. 

(Circuit Court of Appeals, Second Circuit Aprll IS, 1909.) 

No. 189 (4,617). 

1. C0STOMS DuTiÉs (5 33*)— Classification— Dbawnwobk—Embboidkeed. 

Wlthout proof that such is the case, It wlll not be lield that, in Tarift 
Act July 24, 1897, c. 11, S 1, Schedule J, par. 339, 30 Stat 181 (U. S. Comp. 
St. .,1901, p. 1662), tlie term "embroidered" includes drawnwork articles 
to wblch ornaments hâve been added, at the open spaces at the corners 
whete the threads hâve been wlthdrawn ; the ornamentatlon consisting ol 
a Maltese cross, or a wbeel, or spider web, in conventional design. 

[Ed. Note.— For other cases, see Customs Duties, Cent Dig. §§ 88-96; 
Dec. DIg. g 38.*] * 

Z OusTOMs'DTrnES (§ 33*)— IJACJt—EMBBOiDEBT— Législative Distinction. 

Though, f rom an artlstlc point of view, lace may be embroidery, thls 
considération cannot control the dutlable status of imports, because in 
successive tariff acts Congress has made a distinction between the two. 

[Ed. Note.— For other cases, see Customs Duties, Dec, Dlg. i 33.*] 
(Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cpmes hère ùpon appeal from a décision of the Circuit 
Court, reversing a décision of the Board of General Appraisers (G. A. 
6,452; T. D. 27,644), which sustained the collector's classification of 
certain importations under Tariff Act July 24, 1897, c. 11, § 1, Sched- 
ule J, pars. 339, 346, 30 Stat 181 (U. S. Comp. St. 1901, pp. 1662, 
1663) 

J. Osgood Nichols, Asst. U. S. Atty. 

Walden & Webster (W. Wickham Smith, of counsel), for appellees. 

Before IvACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The relevant paragraphs are: 

"339. Laces, lace window eurtalns, tidies, pillow shams, bed sets, Insertlngs, 
flouncings, and other lace articles; handkerchiefs, napkins, wearing apparel, 
and other articles, made wholly or in part of lace, or in imitation of lace; 
nets or nettings, veils and vellings, etamlnes, vitrages^ neck rufflings, ruchiugs, 
tuckings, flutings, and guilllngs ; embrolderles and ail trlmmings, includlng 
braids, edgings, insertlngs, flouncings, galloons, gorings, and bands; wearing 
apparel, handkerchiefs, and other articles or fabrics embroidered In any 
manner by hand or machinery, .whether with a letter, monogram, or otherwise ; 
tamboured or appllquéed articles, fabrics pr wearing apparel ; hemstitched op 

*For other cojiea see same toplc & { ncmbeb lu Dec. le Âm. Dlgs. 1907 to date, & Rep'r Indexe! 
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tncked flounclngs or skîrtlngs, and articles made whoUy or In part of rufflings, 
tucklngs, or ruchlngs ; ail of the foregolng, composed wholiy or In chlef value 
of flax, cotton, or other vegetable flber, and net elsewhere speelally provided 
for in tliis act, whether composed in part of india rubber or otherwlse, slxty 
per centum ad valorem: Provided, that no wearing apparel or other article 
or textile fabrle, wheu embroldered by hand or machlnery, shall pay duty at 
a less rate than that imposed In any schedule of thls act upon any embroider- 
les of the materials of which such embroidery is composed." 

"346. Woven fabrics or articles not speelally provided for in this act, com- 
posed of flax, hemp, or ramie, or of which thèse substances or either of them 
Is the component materlal of chlef value, weighing four and one-half ounces 
or more per square yard, when containing not more than slxty threads to the 
square inch, counting the warp and filling, one and three-fourths cents per 
square yard ; containing more than sixty and not more than one hundred and 
twenty threads to the square inch, two and three-fourths cents per square 
yard ; containing more than one hundred and twenty and not more than one 
hundred and eighty threads to the square inch, six cents per square yard; 
containing more than one hundred and eighty threads to the square inch, nlne 
cents per square yard, and In addition thereto, on ail the foregoing, thlrty 
per centum ad valorem: Provided, that none of the foregolng articles In thls 
paragraph shall pay a less rate of duty than fifty per centum ad valorem. 
Woven fabrics of flax, hemp, or ramie, or of which thèse substances or either 
of them is the component material of chlef value, includlng such as is known 
as shirting cloth, weighing less than four and one-half ounces per square yard 
and containing more than one hundred threads to the square inch, counting 
the warp and fllUng, thlrty-five per centum ad valorem." 

The merchandise consists of table covers, bureau covers, doilies, and 
similar articles of Japanese linen, which hâve been ornamented, usual- 
ly with a single or double border, by drawing out certain of the warp 
or filling threads and tying and looping them with othei threads to 
form figures, producing openwork efïects. They are in ail respects 
similar goods to those which were before this court in United States v. 
Ulmann, 139 Fed. 3, 71 C. C. A. 415, and were held to be dutiable, pot 
under paragraph 339, but under paragraph 346. It was there pointed 
out that Congress for tarifï purposes had in the act' in question made a 
distinction between articles "made wholiy or in part of lace, or in im- 
itation of lace," and articles which "hâve drawn threads." 

Upon the argument of the case at bar, counsel for the government 
did not make the contention that the articles were "lace or in imitation 
of lace," but insisted that they should be classified under paragraph 339 
by virtue of the following clause therein contained : 

"Wearing apparel, handkerchlefs and other articles or fabrics embroldered 
In any manner by hand or machinery, whether with a letter, monogram oi 
otherwlse." 

It appears that when thèse borders are formed by drawing out 
threads there is necessarily left at each of the four corners an open 
space, which if is désirable to fill, both because it is more ornamentali 
to fill it, and because, when filled, the article is less liable to distortion 
when in use. In filling one of thèse open spaces, the surrounding edge 
is first "stayed" by "button-hole stitching," so as to hâve a foundation 
for lines of additional thread which are drawn f rom corner to corner ^ 
and as one of the witnesses said: 
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"When we get the requlred number, whlch glves us somethlng as a founda- • 
tlon, we can add llne upon llne, Une upon Une, and dam back and forth, as 
you would darn a stocklng." 

In the characteristic sample upon which the witnesses were particu- 
larly examined, thèse added omaments, one in each of the four corners 
of each border, were designated as "X" (a conventional Maltese cross) 
and "Z" (a conventional wheel or spider web). Counsel for the gov- 
ernment cont'ends that X and Z, although superimposed, not upon any 
part of the fabric, but upon a vacant space, constitute embroidery, and 
that therefore the article has been "embroidered by hand with a let- 
ter, monogram, or otherwise." The difficulty with this contention, how- 
ever, is that there is no testimony that X and Z are embroidery, which 
is not surprising, because the case was apparently tried on the theory, 
insisted upon by the government, that X and Z were "lace," or an "im- 
itation of lace," and the point now urged seems to be an afterthought. 
The board reached the conclusion "that lace is embroidery." However 
this may be from an artistic point of view, we cannot accept it as con- 
trolling because in successive tariff acts Congress has made a distinc- 
tion between the two. Without some proof that the application of X 
and Z to the flax articles ornamented with drawn threads has "em- 
broidered" them, we cannot classify them under the clause relied upon. 

The décision of the Circuit Court is afErmed. 



tJNITBD STATES V. SWAN & FINCH CO. (two cases). 

(Circuit Court of Appeals, Second Circuit. Aprll 20, 1909.) 

Nos. 252-256 (3612, 4802, 4811, 4938-4840, 5038, 5082, 5238). 

OusTOMs DùTiEs (§ 38*) — Classification— Peteoleum Peoducts— Counteb- 

VAILING DUTT. 

Tariff Act July 24, 1897, c. 11, § 2, Free List, par. 626, 30 Stat. 199 (U. 
S. Oomp. St. 1901, p. 1685), provides a countervalUng duty on "the products 
o( crude petroleum produced In any country whlch imposes a duty on 
petroleum or Its producta ejcported from the United States." Held, that 
this la not' applicable where the product is manufactured In a country im- 
poslng no duty on such products Imported from the United States, though 
the petroleum used orlglnated in a country Imposlng a duty on American 
petroleum. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. § 38.*] 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Actions by the United States against the Swan & Finch Company 
(two cases), F. A. Marsily & Co., the National Aniline & Chemical 
Company, and Smith & Nichols. 

The décisions below affirmed décisions by the Board of United 
States General Appraisers, which had reversed the assessment of duty 
by the coUector of customs at the port of New York, except that one 

•For other cases see same toplo & i ncmeer In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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décision by the board, which had affirmed the assessment, was re- 
versed. 

The following provision in Tariff Act July 24, 1897, c. 11, § 3, 
Free List, par. 626, 30 Stat. 199 (U. S. Comp. St. 1901, p. 1685), 
is involved: 

"626. 00s: • » * Petroleum, crude or reflned: Provlded, that If there 
be imported into the United States crude petroleum, or the products of crude 
petroleum produced In any country which imposes a duty on petroleum or Its 
products exported from the United States, there shall in such cases be levled, 
pald, and collected a duty upon sald crude petroleum or its products so Im- 
ported equal to the duty imposed by such country." 

The court below filed the following opinion in the Swan & Finch 
Cases : 

PLATT, District Judge. The Importations in question consisted of reflned 
petroleum imported from Great Britain. The crude petroleum from which 
this merchandise was produced originated in Russia. The Board of General 
Appraisers sustained the Importers' claim that under the proviso in paragraph 
626 of the act of 1897 petroleum products are not subject to the countervailing 
duty there provided, where the country of production Imposes no duty on 
such products imported from the United States. ïhe government contends 
that a duty should be assessed equal to that Imposed on the crude petroleum 
by the country from which It originated. 

The décisions of the Board In the above-entitled suits are afHrmed, on the 
authority of United States v. Downlng, 146 Fed. 56, 76 G C. A. 376. 

D. Frank Lloyd, Asst. U. S. Atty. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for appellee 
Swan & Finch Co. 

Comstock & Washburn (Albert H. Washbum, on the brief), for 
appellees National Aniline & Chemical Co. and Smith & Nichols. 

Hatch & Clute, for appellees F. A. Marsily & Co. 

Befdre LACOMBE, WARD, and NOYES, Circuit Judges. 
PER CURIAM. Décisions of Circuit Court affirmed. 



MORTON TRUST CO. v. AMERICAN CAR & FOUNDRT CO. 

(Circuit Court of Appeals, Thlrd Circuit March 15, 1909.) 

No. 7, 

Patents (§ 328*)— Invention— Bolstee foe Railway Cabs. 

The Schoen patent, No. 574,116, for a bolstcr for railway cars, Is vold 
for lack of invention. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

*For otber cases see same topic & § kumbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indezei 
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Charles Neave, for appellant. 
Paul Bakewell, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

PER CURIAM. In the court below this was a suit by bill in equity 
which charged the défendant with infringement of patent No. 574,116, 
dated December 39, 1896, issued to Charles T. Schoen, for a bolster 
for railway cars. The claim relied upon is as follows : 

"2. A box-glrderllke bolster, having Its body composed of a lower member 
deepest at Its center and tapering thenee toward Its ends and having Its upper 
longitudinal edges flanged or projected outwardly, and a top member also 
having Its lower edges provlded with outward latéral projections or flanges, 
the flanges of the two members belng riveted together, substantially as do- 
scrlbed." 

This is a claim for the bolster itself, and not only did the Rapley pat- 
ent and the Schoen patent No. 529,809 show bolsters which, as was 
held below, left nothing for invention to accomplish in devising this 
one, but it is likewise true that box girders were in common use for 
other purposes when the patent in suit was applied for, and ail that the 
patentée appears to hâve donc was to make such a girder available for 
use as a bolster by merely placing it in the obviously suitable position. 
We think this did not invplve iirvention, and consequently that the court 
below was right in deciding that there was no patentable novelty in the 
claim relied upon. 

The decree dismissing the bill, with costs, is affirmed. 



GLAUBER y. H. MDEIiLEE MFG. CO. 

(Cîircult Court of Appeals, Seventh Circuit January 19, 1909. Behearlng 
Dènled February 19, 1909.) 

No. 1,471. 

Patents (§ 328*)— Vaxiditt and Infbingembnt— Valve Meohanism foe Wa- 

TEE PaUCETS. 

The Glauber patent, No. 586,996, for an improvement In llquld shut-offs, 
conslstlng'of a valve mechanism for water faucets In which a prlmary valve 
"substantially dlsk-shaped" Is mounted on the stem of the main valve of 
a slze to practically close the passage In advance of the main valve, which 
prevents hammerlng in the pipes from two sudden closing, discloses inven- 
tion, and the clalms are sufflclently broad to eover other means that are 
mère mechanlcal équivalents. The patent held Infringed by a device 
which dlfCers from that descrlbed only In that the prlmary valve was 
plug-shaped and Intégral with the stem, Instead of removable. 

[Ed. Note. — For other cases, see Patents, Dec. IMg. f 328.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of Illinois. 

ïlie decree appealed from dismissed the bill for want of equity. The bill is 
to restraln infrlngement of Letters Patent No. 586,996, Issued July 27th, 1897, 

'VOT Other oii^eB see same topic & § nuubeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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to Joseph H. Glauber, for an Improvement In Llquld Shut-Offs. Fljrure 1 of 
the drawlng of the patent Is as foUows: 

The particular thing to be over- 
come, and the way In whlch, under 
the patent, It is orercome, is set f orth 
in the patent as follows: 

It is well linown that generally in 
dwellings and buildings where water 
is snpplied under pressure there is a 
constant tendency to what Is known 
as "hammering" or "pounding" in the 
pipes. In some places this Is more 
notlceable than in others, but it is 
liable to occur anywhere If the pres- 
sure is sufflcieut, and especially if the 
water be turned off suddenly. I am 
of course aware that I am not the 
first person who has attempted to remedy this very disagreeable efifect, and I 
also know that various déviées and mechanism having this purpose in vlew 
hâve been made and patented, but I am not aware that any exlsting patent is 
based on the right remédiai theory or that any inventer has before dlsclosèd 
a construction whieh wholly overcomes the trouble. I hâve myself dlscovered 
that a very slight departure from my theory and construction will totally de- 
feat the remedy, and the Invention therefore calls for exactness of construc- 
tion and détail to make It effective. 

To this end the Invention consists In a prlmary closlng-valve having a certain 
function and effect before the main valve Is seated, ail substantially as shown 
and descrlbed, and partlcularly pointed ont in the daims. 

In the accompanying drawings, Tlgure 1 Is a longitudinal sectlonal élévation 
of what Is known as a "blb" cock or faucet embodylng my Invention, and FIg. 
2 is a sectlonal élévation of another form of bib-coek In which the invention 
appears. Fig. 3 Is a section élévation of a float-valve mechanism for water- 
closet tanks to whlch the Invention is adapted. Flg. 4 shows a séries of grad- 
uated disks which constltute the prlmary valve In the foregoing views. 

Referrlng now to Flg. 1, A represents the barrel of the faucet, and B the 
main valve, supported on the stem or splndle C, supported on the crank-shaft 
D, ail of whlch Is a common construction. The valve B presumably is of rub- 
ber or Its équivalent, and it Is adapted to be drawn Into the end of barrel A 
and to be seated therein and eut off the flow of water through the faucet. As 
shown, the valve is open Its fuU distance. 

Now, if the valve B were used alone, as It generally Is, there would be In- 
évitable pounding or hammering in the pipes under usual conditions. The 
barrel and valve shown are old and well known and their association with 
hammering in the pipes is equally common. Hence the prlmary valve E, whlch 
In this instance has the form of a disk, is placed on the valve-spindle C in ad- 
vance of valve B. This disk requires to be carefully adapted to the barrel A, 
so as to practically close the fluld-passage through the same and yet leave a 
very slight passage for the fluld round about Its edge. This passage has to be 
carefully ascertained, so that it will allow a mère film or very thin sheet of 
water to pass and not a volume or heavy flow. If the latter occurs the pipe 
will Inevitably pound when the main valve shuts off the flow altogether. It 
Is the sudden shutting off of the water that produces the hammering, but to 
prevent this more than a graudal closlng of the passage is needed. For ex- 
ample, the use of a conlcal valve with its point In advance will not accomplish 
the deslred resuit. Ôther expédients besides conieal valves hâve been tried and 
failed, and evidently for the reason that they did not comprehend the priu- 
ciple by which alone the resuit can be controUed. This prlnclple nécessitâtes 
the sudden, not graduai, closlng of the fluid-passage to a practically shut off 
condition and with only enough escape to relieve the présent tension or pres- 
sure Induced by such sudden action. If the pressure in the pipes be high, as 
usual, a very slight sheet of water wlll relieve the strain. This then closes 
the body of water off, and then the main valve can corne safely and quletly to 
the remalnder of the task and close off the sheet or film of water so escaping 
and the work le done and ail noise is absolutely avoided. 
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Clalm 1 (the daim sued npon) Is as follows: 

"1. The caslng provlded wlth a fluld-passage and valve-seat, sald passage 
being oî the same cross-section at ail points beyond sald seàt, In combinatlon 
wlth a valve-stem, a main valve and a substantlally dlsk-shaped primary valve 

on sald stem of a size to practically 
close the llQLUld-passage in advance 
of the main valve, said primary 
valve constructed to conform around 
Its entlre periphery to the wall of the 
sald water-passage and to close the 
same evenly ail around, substantlal- 
ly as described." 

In the brief of appellant. the 
Glauber valve, when completely 
open ; when at a half stroke ; and 
when completely closed, Is shown 
as foUows: 

Other patents dted are as fol- 
lows: 

No. 144,0&7, Oct. 28, 1873, P. 
HlUe. 

No. 182,015, Sept. 12, 1876, W. S. 
Blake. 

No. 186,863, Jan. 30, 1877, T. 
Miekle. 

No. 200,871, March 5, 1878, Muel- 
1er & Gross. 

No. 216,661, June 17, 1879, H. H. 
Craigie. 

No. 251,726, Jan. 3, 1882, Mueller 
& Gross. 

No. 270,355, Jan. 9, 1883, P. 
White. 

No. 299,888, June 3, 1884, P. 
Whlte. 

No. 354,148, Dec. 14, 1886, J. H. 
Johnson. 

No. 412,789, Oct. 15, 1889, H. F. 
Probert. 

No. 418,377, Dec. 31, 1889, P. 
Mueller. 

No. 493,774, March 21, 1893, A. P. 
Howes. 

'^o. 548,977, Oct 29, 1895, F. W. 
Foster. 

No. 556,133, March 10, 1896, W. 
Buntlng. 

No. 571,023, Nov. 10, 1896, W. 
Scott. 

No. 573,530, Dec. 22, 1896, 3. 
Porteous. 

No. 662,013, Nov. 20, 190O, O. 
Mueller. 

Further facts are stated In the 
opinion. 

W. Clyde Jones and Charles C. Linthicum, for appellant. 
Albert H. Adams, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above). Ap- 
pellee's primary valve, instead of being a disk, as described in the 
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Glauber patent, is plug shaped; and instead of being removable from 
the stem, is intégral with the stem. Upon thèse différences chiefly the 
argument of non-infringement is based. But thèse are différences of 
construction only. Appellee's device performs the same function, and 
brings about the same resuit, as the Glauber patent. The function is 
the prévention of the sudden shutting off of the water column or other 
fluid under pressure, thereby relieving the strain, for an interval, dur- 
ing which the water or fluid column continues to flow in a sheet or 
film around the primary valve — the resuit being the prévention of ham- 
mering ; so that whether the appellee's device is an infringement of the 
Glauber patent or not, dépends upon the scope of that patent ; for if 
the Glauber patent is for the mère spécifie form of performing that 
function, embodied in the disk shaped primary valve, and further lim- 
ited by its removability, appellee's device is not an infringement; but 
if the Glauber patent is more generic — embodies a discovery carried 
out by suitable mechanical means or their équivalent — appellee's device, 
notwithstanding the slight différence in form, is an infringement. 

With that in view it is to be noted that the removability of the Glaub- 
er patent is no essential part of bis combination. It is introduced be- 
cause, as the patent says "it enables me to adapt the valve to faucets 
of différent sizes and kinds, and it also enables me to place the primary 
valves on faucets now in use, so that old faucets can be equipped with 
them, and made as good as new ones, so far as hammering is con- 
cerned," which makes it a mère incidental advantage, not a function of 
the combination. 

Nor is the Glauber patent limited to the peculiar form of disk shown 
in figure 1. The description in the claim is "a substantially disk shap- 
ed primary valve." "Disk" as described in the Century Dictionary is 
"any flat or approximately or apparently fiât circular plate or surface." 
A plug shaped device, such as appellee uses, may bave a disk shaped 
face or "surface" ; and there is nothing in the proceedings in the pat- 
ent office that limit this définition ; for though in bis letter to the patent 
office appellant describes his disk as a "plain, thin disk," it evidently was 
not that, that differentiated it in the opinion of the patent office from the 
prior art, but the new function set f orth, viz. : that "its edge is the 
same ail around, and it fits quite closely in the water passage, and dé- 
pends on a very slight leakage ail around, to'relieve the hammering." 

The truth is, that the gist of appellant's patent is a discovery — the 
discovery that there will be no hammering in water valves if, instead 
of a sudden closing of the water column under pressure, the pressure 
is relieved by means of a continuation, for a brief interval, of a thin 
sheet or film around a primary valve. True, prior inventors had some 
inkling of this discovery, groping their way toward it with primary 
disks that were perforated, or were open at the edges — devices, how- 
ever, that failed of their object. Glauber was the first to complète 
the discovery — to see that not only must the volume of water under 
pressure not be suddenly shut off, but that the graduai shutting off must 
be by means of a film or sheet that would permit the periphery of the 
column, for the interval needed, a continued flow. . 
, Why this manner of relief prevents hammering — whether it is be- 
169 F.— 8 
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cause the integrity of the colamn under pressure îs nbt broken up, as 
perhaps it would be in the case of perforations or notches at the edges 
— is not a thing on which we need to speculate. What this record 
makes certain is the fact that it does for the fîrst time prevent hammer- 
ing; and that man is entitled to a patent who, being fhe first to hit 
upon a way of bringing about the fact, embodies it in mechanical form, 
ready to be presented to the world; and this we think Glauber has 
done, his claim being broad enough to cover other means that are 
mère mechanical équivalents of the means that he has set forth. 

We hâve considered appellee's contention of "prior use" as also the 
contention that the patent is too indefinite, but do not regard them as 
presenting any obstacle to the conclusion to which we hâve come. 

The decree of the Circuit Court is reversed with instructions to enter 
a decree sustaining the validity of claim 1 of the patent, and finding the 
appellee's device an infringement thereof, and for an injunction and 
other relief accordingly. 



HENTSCHBL v. CARTHAGE SULPHITE PULP CO. et aL 

(Circuit Court, N. D. New York. March 29, 1909.) 

No. 7,152. 

1. Patents (8 51*) — Patentabilitt— Pbiob Ptjblio Usa. 

The use of a composition for linlng pulp dlgesters in the practlcal 
lining of dlgesters for use in a number of différent plants by persons to 
whom it had been dlsclosed wlthout secrecy was a public use, which, 
if continued for more than two years, would bar a patent whether such 
use was known to the Inventor or not, unless the delay was fOr the pur- 
pose of perfecting the invention. 

[Ed. Note.-r-For other cases, see Patents, Cent. Dlg. §§ 66, 72; Dec. 
Dlg. S51.» 

Priority and continuançe of public use of invention as affecting patent- 
ability, see note to Eastman v. Mayor, etc., of City of New York, 69 O. C. 
A. 646.] 

2l Patents (§ 328*) — Validitt and Inpbingèment— Composition ïoe Linino 
Pulp Digksters. 

The Hentschel patent No. 719,216, for a composition for digester llnings, 
is vold for anticipation, and also because of prior public use of the com- 
position by others than the patentée for more than' two years before ap- 
plication for the patent.' Also held, that infringement was not proved, 
conceding the patent validity. 
[Ed. Note.— For other cases, see Patents, Dec. Dlg. f 328.*] 

In Equity. Suit to restraîn alleged infringement of United States 
lettèrs patent No. 719,316, dated January 27, 1903, on application filed 
September 16, 1903, and issùed to Ernst Hentschel, for composition 
for digester linings and for an accounting. 

Albert E. Eorthmiller (Walter E. Ward, of counsel), for complainant. 
W. B. Van Allen (Henry Schreiter, of counsel), for défendants. 

RAY, District Judge. The patent in suit is for a composition used 
to line dlgesters, usually, if not always, used in the manufacture of 

*For otber cases se» same toplè & i nUmbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladezM 
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pulp for the manufacture of paper. The patent has two claims, read- 
ing as f oUows : 

"(1) The hereln-described composition as a llning for dlgesters, conslstlng 
of litharge, Portland cément, quartz or crushed flre-brick, glycerin and silicate 
of soda. 

"(2) ,The hereln-described composition as a llning for dlgesters, conslstlng 
of litharge, Portland cernent, quartz or crushed flre-brlck, and glycerin and 
silicate of soda, In about the proportions of two hundred pounds of litharge, 
one hundred pounds of Portland cernent and one hundred pounds of quartz or 
crushed flre-bricli, and a mixture of about twenty gallons of glycerin and 
about four and one-half gallons of silicate of soda added to sald quantity of 
the aforesaid materials in a dry state." 

The two claims differ only in the fact that claim 2 gives the propor- 
tions of the ingrédients used to form the composition. As this claim 
folio ws the spécifications which must be read with claim 1, I fail to 
see any différence in the claims. The composition is claimed as "a lin- 
ing for digesters" only. The ingrédients named, except the glycerin 
and silicate of soda, are thoroughly mixed dry ; the fluid, glycerin, and 
the silicate of soda are thoroughly mixed by themselves, and then added 
to the said dry mixture so as to thoroughly moisten and reduce the said 
dry materials t'o a thin pasty consistency. A digester before being lin- 
ed consists of a métal shell. In the complainant's described process of 
lining and using his composition he proceeds as f oUows : First, there 
is a lining of brick next the shell ; second, there is a second lining of 
brick at a little distance from the first, thus leaving a space bet'ween the 
two linings; third, this last-mentioned space is filled with this com- 
position in a liquid state and is allowed to harden. If is claimed that 
this hardened mixture formed of the ingrédients named in about the 
proportions named is inpenetrable by the acids employed in treating the 
paper stock, and acid-proof, so thatf whatever of the acid percolates 
through the inner brick lining is prevented from reaching the second 
and outer brick lining and the shell itself. The object of the invention 
and composition is to prevent the acid reaching the shell. Other com- 
positions hâve been used in substantially the same way for the same 
purpose. The invention résides in the sélection and mixing of thèse 
particular ingrédients in the manner mentioned and in about the pro- 
portions mentioned. 

The défenses urged are noninfringement and anticipation, and public 
prior use and description thereof in printed publications more than two 
years prior to complainant's invention. Utility and efficiency is not de- 
nied. 

I do not think the patentée has limited himself to the described mode 
of using the composition. The claims are for the composition and its 
use in a lining for digesters. Any one can use it elsewhere. The claims 
arC' limited in that respect. They may be so limited by the prior art 
as to be void for want of patentable invention, and they may be limit- 
ed by that art to substantially the same proportions of the ingrédients 
mentioned. The function of the composition made from thèse in- 
grédients is to prevent the acid used in the treatment given the paper 
stock or paper pulp in the digester from percolating through the brick 
lining and reaching the métal. 
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Prior Art. 

The German patent to Guido Baerwaldt, No. 70,477, dated January 
31, 1893, after pointing out the efïect of the acid on tlie brick lining 
and on the métal shell of the digester, says : 

"To obviate thls defect, Is the object of thls Invention. To this end varions 
substances are used for the Uning of the digester shell, whlch are elther com- 
blned together and appUed on the shell, or appUed slngly one after the other, 
to produce a fuUy acld-proof and heat-reslstlng llnlng on the shell of the 
digester, and there are used, for this lining, cernent, elther alone, or mlxed 
with crushed quartz, glass, chamotte, or the llke, and lltharge with glyeerin." 

We hâve in the patent in suit : (1) Litharge ; (3) Portland cernent ; 
(3) quartz or crushed fire brick ; (4) glyeerin ; (5)silicat'e of soda. 

In the German patent : (1) Litharge ; (3) cernent ; (3) crushed quartz, 
or glass or chamotte (crushed fire brick) ; (4) glyeerin ; (6) silicate of 
soda (water glass). 

The German patent also says : 

"In constructlng thls lining It Is proceeded as foUows: [after cleanlng the 
métal] - iCnd then a layer of cernent, mlxed with water, alkali, or Caustic 
potash, water glass, mllk lime, or the like Is applied some centimeters In 
thlckness, wherefor elther wholly pure cément may be used, or a mixture of 
cernent and quartz sand, or powdered glass or chamotte or the llke. Before 
thls foundatlon layer of cément has set a grout of litharge and glyeerin is 
rubbed hard Into it (or onto it) and a layer of thls litharge and glyeerin 
composition Is made to cover the cément layer to a certain thlckness." 

Ail the ingrédients of the complainant's patent'ed composition are 
found in the composition of this German patent. Complainant says 
"Portland cément," and the German patent says "cément." The com- 
bination of thèse ingrédients in lining a digester is différent. In the 
Hentschel patent they are ail made into a grout, ail mixed together and 
made into a plastic compound and then, in effect, applied to a brick lin- 
ing which is next the métal ; while in the Baerwaldt (German) patent 
ail the materials except the litharge and glyeerin are made into a plas- 
ter and plastered on the thoroughly cleaned métal, and then the litharge 
and glyeerin are made int'o a grout and applied to the said plaster coat, 
either by rubbing it hard "onto" or hard "into" the same. If by rub- 
bing the litharge and glyeerin mixture into the plaster, before it sets, 
they are made to commingle, the one absorbing the other, there is lit- 
tle différence in the two compositions. If the litharge and glyeerin 
mixture is simply rubbed hard onto the plaster so as to form an outer 
coating fhereto, we do not hâve a mixture of ail the ingrédients such 
as is described in the complainant's patent. Another différence is not- 
ed : Complainant mixes ail the ingrédients, except the glyeerin and 
silicate of soda dry, and then mixes the two latter ingrédients, and then 
adds this mixture to the fîrst, while Baerwaldt mixes his cément and 
<}Uartz with the silicate of soda — and this is not a dry mixture — and 
then rnixes and adds the litharge and glyeerin. The German patent 
says nothing as to the proportions of thèse ingrédients., "Chamotte" 
is the same as crushed fire brick, and "water glass is silicate of soda 
dissolved in water." Solùble glass is a simple silicate of potash or so- 
da, or of both thèse alkalis. (Ure's Dictionary.) 

Hentschel confines himself to Portland cément, while Baerwaldt uses, 
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so far as appears, any kind of hydraulic cément ; that is, any that wilJ 
set or harden under or when mixed with wat'er. This wonld include 
Portland cernent, one of the two kinds well known in Europe. It must 
be kept in mind, however, that tliis is not a patent for a process, but 
for a composition. 

It is self -évident that in view of the prior art there was no inven- 
tion in the mère sélection of thèse various ingrédients to form a mix- 
ture or composition for the purpose mentioned. Every one had the 
right to use them in combination for the purpose mentioned. It maj 
hâve required some judgment and expérience, and undoubtedly did, 
to combine them in proper or suitable proportions so as to hâve the 
composition resist the acid. And whether to use the one hydraulic 
cément or another is not taught by the Baerwaldt patent. For some 
purposes and in some combinations one hydraulic cément may be and 
often is the full équivalent of another, but this is not universally true. 
However, the prior art gave Portland cément as the preferred and 
best and most efficient for making digester linings. Patent to Steb- 
bins. No. 528,400, dated October 30, 1894, "Digester," calls for a 
lining of lead next the métal shell and "a heat-absorbing and acid- 
resisting lining composed of Portland cément, asbestos, lampblack, 
sulphate of barium, litharge, and silicate of soda in suitable propor- 
tions." This patent also shows and describes the following construc- 
tion: (1) Métal shell; (2) lead lining; (3) a mixture lining composed 
of Portland cernent, asbestos, and broken, burned brick clay made 
acid-resisting by the addition of noncorrosive substances, such as 
lampblack, sulphate of barium, litharge, and silicate of soda; (4) a 
lining of blocks made from brick clay free from magnesia, lime, or 
other ingrédients that would be afïected by the acids, hydraulic press- 
ed, hard burned, and porous and set in cément; (5) a further com- 
position filling, composed preferably of a mixture of Portland cernent 
and crushed stone or sand with a large portion of silica, to which for 
imparting the acid-resisting quaUty is added noncorrosive substance, 
such as lampblack, sulphate of barium, and litharge; (6) a lining of 
blocks, brick, or tile made from fire clay or other suitable material 
and combined with the filling. Thèse linings counteract the variations 
in température. In patent to Norton, No. 480,934, dated August 16, 
1892, in a digester, we hâve a lining composed of pulverized fire brick, 
seggar, stoneware, glass or glass sand, asbestos fiber, sulphate of 
baryta, Portland cément, and an aqueous solution of about 36° Baume 
of silicate of soda, ail thoroughly mixed. The Curtis patent. No. 
485,810, of November 8, 1892, for paper-pulp digester, shows an in- 
termediate lining next the métal shell composed of asbestos and ce- 
rnent made plastic and applied to the shell, and then the cément lining 
composed of Portland cément and ground glass ' or quartz, with or 
without a percentage of soluble glass, the cément being carbonized by 
the absorption of carbonic acid gas, whereby it is converted into an 
artificial stone. For the same purpose in digesters, and to resist the 
acid, we hâve Portland cément, silicate of alumina, ground blue slate, 
silicate of soda or water glass, in Austrian patent to Kellner, dated 
February 5, 1891 ; and ground slate, ground glass, Portland cément, 
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atid silicate of soda, or water glass, in patent to Kellner, dated July 

7, 1891. ,Hç says the addition of the ground glass and the use of 
the weak. solution of water glass (or silicate of soda), instead of the 
plain water, to f orm the cernent, will be found greatly to increase the 
insolubility of the lining and to improve its acid-resisting qualities. 

The application for this Hentschel patent was rejected October 28, 
1902, on Stebbins, No. 528,400, and Mixer, No. 326,317, of September 
15, 1885, "Manufacture of Artificial Stone or Marble," which shows 
a composition of soda alum or potash' alum, 4 pounds ; sait of sodium, 
preferably bicarbonate of sodium, 4 pounds; soluble glass, 3% 
pounds ; bichromate of potash, 2 pounds ; f errous sulphate, 2 pounds. 
The above solution to be mixed with a mixture of about four pounds 
each of glycerin and litharge. In his spécifications Mixer said: 

"The pecullar propertles of the glycerin and litharge in connection with the 
foregoing solution" — ^the entlre composition — "cause the stone to become ex- 
tremely hard." 

The examiner said : 

"It Is thought that the glycerin added In appllcant's composition is merely 
for the purpose of further hardenlng the composition [that of Stebbins, which 
là the same as complalnant's, exeept It eontalns no glycerin], but Its use in- 
volves no invention, in vlew of Mixer, 326,317, September 15, 1885 (106-30- 
Soluble Silicates). It is held, therefore, that the addition of glycerin to Steb- 
bins' composition would in volve no Invention." 

There was no référence to Baerwaldt, heretofore described, who 
did hâve glycerin — that js, ail of complainant's ingrédients — used for 
the same purpose. The applicant, Hentschel, under date of December 

8, 1902, called the attention of the Patent Office to some minor dif- 
férences, to the fact that the Mixer patent was in a différent art, 
and that Stebbins' did not contain any glycerin, and then said : 

"In the composition employed by applicant as a dlgester llnlng, the glycerin 
appears to însure the expansion and contraction of the materlal of the com- 
position with the materlal of the dlgester lining so as thereby to malntain an 
àcld-tlght joint" 

The claims were thereupon allowed and thé patent issUed. I think 
it was allowed upon the statement as to the action of the glycerin in 
the composition. I do not see that the art of making artificial stone 
to put under a building or other structure, or in a cellar, or inside 
buildings, is not analogous to the art of making artificial stone with 
which to construct the lining of a digester. It is artificial stone wheth- 
er used in one place or another. 

If the attention of the Patent Office had been directed to the Baer- 
waldt patent, I do not think the Hentschel patent would hâve been 
granted. Lead in such linings, next the métal shell, had been in use 
a long time on account of its acid-resisting qualities. Lead is found 
in glass, and by mixing and heating finely ground litharge and olive 
oil, adding water to make up for evaporation, in a short time we get a 
plaster of lead. The American Cyclopedia (Ed. 1881) says that 
glycerin is largely used in the préparation of céments. (See "Glyc- 
erin.") 
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The évidence in this case shows that several persons in the United 
States, prior to the application for the patent in suit, had been usihg 
thèse various ingrédients as a mixture or composition for lining di- 
gesters. There was a written or printed formula for their mixing, 
giving proportions. 

The Baerwaldt patent, granted in 1893, was about nine years jld 
when Hentschel applied for his in the United States. He is conclu- 
sively presumed to hâve been acquainted with the prior art, but he, 
as well as Gast, claims to hâve discovered the utility 'of thèse éléments 
in digester linings by experiments about 1900-02. Arthur Grunwald, 
a witness for the complainant, says that he came to this country in 
1893, about two years after John J. Gast, his uncle, another witness 
for complainant, came hère; that he met Hentschel, the complainant, 
at Palmer Falls, in August, 1893, at the résidence of his said uncle, 
John J. Gast, and that Hentschel was living with Gast. In 1900 Hent- 
schel was running a hôtel at Palmer Falls. He now lives at Muskegun, 
Mich., where he owns a hôtel and acts as agent of the Muskegi^n 
Brewing Company. At one time he worked for the Non-Antem Com- 
pany, who put in digester linings. Before coming to the United 
States, and about 1889 — that is, when he was about 10 years of âge — 
Grunwald visited his uncle Gast, at Rietschen, Germany, who was 
then foreman over the sulphite mill at that place, and there met Hent- 
schel. Hart, himself, says that from 1890 to about 1903 he was in the 
employ of the Hudson River Pulp & Paper Company, and before 
that in the sulphite pulp and paper making business at Ritchen, O. 
L., Germany. Hentschel was a lead burner by trade, and for some 
years after coming to the United States was in the employ of the 
Non-Antem Digester Company and engaged more or less in repairing 
digester linings. It is somewhat significant that we find thèse Ger- 
mans who had been in this business in Germany using the materials 
described in the Baergaldt German patent of 1893 for lining digesters 
and repairing the linings of digesters in the United States. I do not 
think either of thèse men, not shown to hâve any chemical knowledge, 
adopted thèse materials by chance, or because of any knowledge they 
had of their properties gained otherwise than by a practical knowledge 
of the art gained by working in it and what was told them by others. 
I am not favorably impressed with Gast as a witness. He was called 
as a witness by both parties to this litigation. His évidence shows a 
prior public use of this composition, substantially as set forth in the 
patent, more than two years prior to the application filed by Hent- 
schel, unless such use can be found to hâve been merely expérimental, 
and experiments of Hentschel and those working with him and under 
his directions. The défendant claims that instead of this having been 
an expérimental use by Hentschel, who concededly was working for 
and under others, it was the use of the mixture or composition by him, 
Gast, and others, pursuant to the suggestions and directions of his 
employers and superiors, who had a printed or written formula which 
guided the workmen. Prior public use must be shown, not by a mère 
prépondérance pf évidence, but by clear and satisfactory évidence and 
beyond a reasonable doubt. If, howëver, the complainant would show 
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that this invention antedated his application for a patent, he must 
show that fâct by a prépondérance of évidence. Webster Loom Co. v. 
Higgins, Fed. Cas. No. 17,342, 4 Ban. & A. 88, 15 Blatch. 446, 16 
Off. Gaz. 675. 

There is no doubt hère fhat this combination of thèse éléments, and 
of ail of them, in sùbstantially the same proportions — that is, this com- 
position — was made and in public use where the public could see it, 
and see how the various substances composing it were combined and 
in what proportions, long before the complainant applied for his pat- 
ent. There was a mill known as the J. & J. Rogers Mill, at Ausable 
Forks, N. Y., where one Geo. E. Hall was superintendent. Geo. H. 
Chobbott was f oreman of the work, James Rogers was manager, James 
M. Sheffield was secretary and t'réasurer, and Charles H. Bruce a ma- 
son who worked on the digester lining. Hall says that in 1896 or 1897 
at this Rogers Mill it became necessary to enlarge it, and that a di- 
gester was put in and lined with Non-Antem lining ; that he watched 
carefully and noticed that after it had been in use some 30 to 60 days 
th€ workmen went into the digest'er and pointed ail joints between the 
bricks "with a mixture composed of litharge, quartz, or sand made in- 
to a stiff paste with glycerin"; that the old digesters lined with the 
Curtïs and Jones lining began to show great wear, and he saw that it 
was necessary to reline some or ail of them ; that he called in Chab- 
bott, who was in full charge of the digesters and acid plant, and they 
came to the conclusion that the backing'of the Curtis and Jones lining 
was practical and would resist the acid, but that the tiling in front of 
it was not suitable for the intended purpose; that they concluded to 
put in a f acing of digester brick, such as were used in the Non-Antem 
lining, but that in the course of investigations and experiments which 
they made they concluded that : 

"Brick, Instead of being laid in the ordlnary cément mortar, laid In a mix- 
ture of litharge and sand made Into a stlfC paste with the glycerin would 
be made more servlceable than If the brick were laid in cernent mortar and the 
Joints covered with the litharge mixture. This digester was lined with the 
brick fadng, and, 'instead of uslng a cernent mortar, the litharge, sand, and 
glycerin were used." 

He also says they lined or partially relined more than one. He also 
says that he left the Rogers Company and went with the International 
Company ; that the good reports as to the results of the use of the 
above materials, not only in those digesters but others, led him to be- 
lieve this was one of the best linings that could be made to resist the 
action of the acid in cooking wood in the sulphite process. Also: 

"Litharge being somewhat expensive, more so than cernent or sand, it 
struck me that some money could be saved In lining a digester if some- 
thlng could be substituted for a part of the litharge, and for this reason 
cément was suggested and instructions glven to this effect, and Mr. Oonnors 
was told to try the proportion of one-third each, sand, litharge, and cernent, 
and mlx same to a stiffl paste with glycerin, and if he thought necessary ta 
add silicate of soda, but this woold be left to his judgment, as I did not know 
what action or what effect the addition of cernent to the litharge mlght hâve. 
To answer the question It was the expérience that I had at the Kogers Mill 
which proved so satlsfactory that led me to glve instructions to llne the 
digester at Palmer Palis as I did." 
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He also says in substance that silicate of soda was also used tliere in 
one of the digesters. Also : 

"Q. 32. Are you able to State In what other mlUs of the International Paper 
Company digesters were llned or rellned, using such compositions as you 
directed to be used in the Palmer Falls mlU? A. Ft. Edward Mlll, Plercefield 
MlU, Watertown Mlll, Niagara Palis Mlll, South Gardlner, Maine, Eumford 
Falls Mlll, Berlin, N. H., and Bellows Falls, Vt Q. 33. Please state what, If 
anythlng, you know about a certain letter or circulât referred to In the testl- 
mony of some other wltnesses hereln as 'Hall's Letter of Instruction for Ldn- 
Ing of Digesters' 7 A. I cannot give the date; can only say that a letter of 
gênerai Instructions as to the care, repairlng, examlnatlon of fittlngs, and gên- 
erai Instructions as to the opération of such digesters was sent ont by ma 
to the différent mlll superintendents ; such Instructions was supposed to be 
glven to the différent foremen or managers of sulphlte mlUs by the manager or 
superlntendent. Q. 34. Was this Hall's letter of Instruction composed by you 
or under your direction? A. îes." 

He says he left Rogers in December, 1897. I find nothing improb- 
able or questionable in this ; on the other hand, it is probable and thor- 
oughly corroborated. He also says the glycerin makes a bond between 
the litharge and cernent, and combines with litharge and cément to 
make a paste ; also that the use of silicate of soda in the combination 
hastens the work — ^makes it set or harden more quickly. 

Hugh Connors, superlntendent of construction of the International 
Paper Company, says, in substance, fhat he was at Palmer Falls in 
1899, 1900, and 1901, in the employ of said company, which then own- 
ed the mill formerly owned by the Hudson River Pulp- & Paper Com- 
pany, and knew Hall, who was superintendant; that at Palmer Falls, 
about 1899, they eut out a Non-Antem lining and put in a cernent lin- 
ing — hydraulic Portland cément — 

"composed of three Inches of cernent plastered on the shell, one course of 
brick laid in a composition of litharge, sand, cément, glycerin, and silicate of 
soda, with one Inch of grout between the brick and the cernent plastering." 

He says he acted as foreman of the construction of this relining, and 
that it was donc under the instructions of Hall, as he understood it ; 
that he received the instructions f rom Hall or Curtîs ; that more than 
one was relined in this manner and with this composition. He says 
Gast gave no orders. Gast was foreman of the sulphite mills, but this 
work was done under authority of the construction and maintenance 
department. I find no ground or reason for doubting the truthfulness 
or accuracy of this testimony. 

Connors also testified to the letter of instructions from Hall for re- 
lining, amongst other things, and says it called for one part cément, one 
part litharge, one part of sand or quartz, and enough glycerin to make 
a stiff mortar, and silicate of soda if needed It was in the files of the 
office at Palmer Falls, and its existence is corroborated. The same 
composition was used for pointing. The same composition was used 
at Rumford Falls, Me., about 1900. Between the fall of 1899 and 
April, 1900, the witness lined a digester at Ft. Edward ; between Feb- 
ruary 1, and March 1, 1902, one was lined at Niagara Falls; and aft- 
er March Ist, and right along, digesters were lined at Watertown, N. 
Y., at Bellows Falls, Vt., South Gardiner, Me., and Austin, Pa., or 
pointed, ail with this same mixture. There is corroboration. of ail this. 
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and in 1896 and 1897 T. J. Rogers & Ço. purchased acid-proof brick, 
glycerin, litharge, and silicate of soda, and produced the invoices. 
Portland cemeijt, sand, and crushed fire brick can be obtained almost 
anywhere at alrjipst any time. Hentschel himself gives no testimony 
in the case, and did not verify the bill. ' Gast seems to act as an agent, 
although Grunwald, who gave testimony for the complainant verified 
the bill as agent of Hentschel. Gast says that Heiit'schel first disclos- 
ed or told him the composition named in the patent in suit in the year 
1900, although he cannot tell the exact date. 

The application for the Hentschel patent was filed September 16; 
1903. Going back two years takes us to September 16, 1900. This 
mixture of litharge, Portland cément, quartz or sand, glycerin, and sil- 
icate of soda had been used in 1896, 1897, 1899, and early in 1900, 
quite generally in the digesters of the International Company, and in 
at least two of those of J. J. Rogers & Co., and this use was not un- 
der the direction of or the resuit of any expérimentation of Hentschel 
or Gast. I find nothing contradictory, or suspicious, or improbable in 
the testimony of Hall and Connors, but I cannot say the same of Gast 
and Grunwald. Both show interest and a willingness to vary in order 
to meet fhe exigencies of the case. Gast was asked this very plain 
questipn by counsel for the complainant: 

"Q. 6. 0. R. 72. Was It possible to détermine If such composition [referrlng 
to that de^ertbed In the patent] wonld be successful In llnlng a digester untU 
It was actùally tested In llnlng a fuU-sIzed digester? A. It certalnly was." 

Hère was ia plain, distinct answer to a plain, distinct question, one 
f ree f rom ail ambiguity, one not at ail complicated. This answer was 
not satisfact'ory. The exigencies of the case demanded évidence that 
a long time, should be required for expérimental work. This question 
immediately f ollowed : 

"Q. 7. C. R. 72. Is there any other answer that you want to make to that 
question? A. îes, but I had to walt tlU the chance had corne, and It did 
corne." 

I fail to see why he had to wait for a chance for some other answer. 
I do not think the witness meant that', but in that answer gave his full 
explanation, which was that, while he could tell whether the mixture 
was a success or not before lining a fuU-sized digester, he had to wait 
in order to make a test with a full-sized digester until the opportunity 
came to Une a full-sized digester, and that such opportunity did actùal- 
ly come later. But then f ollowed a question and the answer thereto, 
which shows dearly how ready Gast was to adopt any self-serving sug- 
gestion and make bis testimony conform thereto : 

"Q. 8. C. R. 72. Do you mean to be understood that It was necessary to 
test It In Unlng a fuU-slzed digester before you could pronounce it a success? 
A. Xes." 

It seems to me the witness should hâve been left to give his own 
meaning and explanation and qualify his prior answers if he desired 
50 to do. This question put the desired answer in the mouth of this 
willing and interest'ed witness. Courts would be unjust to litigants and 
bring the administration of justice into deserved contempt should they 
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place reliance on such answers to such questions, and without clo;^ 
scrutiny allow them to détermine litigatîons where the facts, as hère, 
are sharply in controversy. This manner of drawing out évidence was 
condemned by the Suprême Court of the United States. Smith & 
Griggs Mfg. Co. v. Sprague, 123 U. S. 265, 8 Sup. Ct. 122, 31 L. Ed. 
141, where the question was the same as hère. However, it' is self-evi- 
dent that such linings in such digesters, like any lining therein, could 
net be pronounced a definite success as to durability until one had been 
put in complète and tried or test'ed by time and use. The question and 
answer shows how ready the witness was to adopt suggestions and 
comply with their demands. Gast says (C. R. p. 75, answer to Q. 21) 
that after two years' experiment' Hentschel told him, Gast, to apply for 
a patent. He also says that this composition was disclosed to Geo. E. 
Hall and Hugh Connors at the time it was put on. 

"Q. 22. Was this composition disclosed to George E. Hall and Hugh Connors 
at the time it was put on; that Is, did they know about what the composi- 
tion was composed of and how it was used when it was put on? A. Yes." 

As fheir experiments, if they were experiments, of Gast and Hent- 
schel, ran back into 1896 and 1897, some five years, and during that 
time Hall and Connors were publicly using the composition in ail parts 
of New York where digesters were used, and in Maine, Vermont, and 
Pennsylvania, it seems to me that the uses of it by them were not ex- 
périmental, but quite public and gênerai. There was no injunction of 
secrecy. The composition, so far as there is any proof of infringe- 
ment by this défendant, was as complète in 1897 as in 1903. Its utility 
and durability may not hâve been as completely demonstrated. But ail 
the ingrédients were used in composition in substantially the same pro- 
portions for the purpose of lining digesters in the same way the de- 
fendant lined and lines its digesters in many places and in four différ- 
ent States by Hall and Connors in the digesters of the International 
Company, independent of Hentschel and Gast. And there is no proof 
that Hentschel or Gast was experimenting or changing ingrédients or 
the proportions of those first used. At best they were waiting to see 
if the composition was durable. "By the provisions of the statutes, if 
the invention was in public use or on sale in this country with or with- 
out the consent of the inventor more than two years before his ap- 
plication was filed, the grant of a patent is barred. * * * The bar 
of public use arises from use by the inventor himself or by others, but 
in eifher case it must be such as makes the invention accessible by some 
members of the pubHc. Public use, however, does not mean a gênerai 
adoption or use by the public as distinguished from a secret use. Ex- 
hibition, of a design is a public use. A single instance of public use by 
a single individual will operate as a bar. General and continuous use 
is unnecessary. The bar arises whether or not the inventor knows of oi 
consents to fhe public use. To constitute public use the invention must 
hâve been complète. This does not mean, however, that the machine 
embodying it must bave been perfect, but merely that it shall hâve 
been sufficiently perfect t'o be practically applied to its intended pur- 
pose. * * * Uge of the invention in secret, either by the inventor 
or his agents under an injunction of secrecy, is not a public use. But 
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permittîng anôtlier to use tlie invention withôut any injunction of se- 
crecy is public use, although the use may hâve been concealed from 
others. Use of an invention in public, however, in its natural and in- 
tended way, is a public use, although from its nature it is concealed 
from the gênerai view of the public." 30 Cyc. 865-867, and numerous 
cases there cited ; Andrews v. Hovey, 123 U. S. 267, 8 Sup. Ct. 101, 31 
L. Ed. 160; Same v. Same, 124 U. S. 694, 701, 708, 709, 719, 8 Sup. 
Ct. 676, 31 L. Ed. 557 ; Shaw v. Cooper, 7 Pet. 292, 320, 323, 8 L- Ed. 
689 ; Pennock v. Dialogue, 2 Pet. 1, 7, 16, 7 L. Ed. 327 ; Grant v. Ray- 
mond, 6 Pet. 218, 244, 248, 8 U Ed. 376; Gill v. U. S., 160 U. S. 426, 
430, 16 Sup. Ct. 322, 40 E. Ed. 480 ; Manning v. Cape Ann Isinglass, 
etc., 108 U. S. 462, 2 Sup. Ct. 860, 27 L. Ed. 793; Elizabeth v. Ameri- 
can N. P. Co., 97 U. S. 126, 24 L. Ed. 1000; Brush v. Condit, 132 U. 
S. 39, 10 Sup. Ct. 1, 33 L. Ed. 251. 

There was nothing fraudulent, piratïcal, or surreptitious in this use 
of this composition by Connors, Hall, and others on complainant's own 
theory and testimony. There was, according to Gast, an open disclos- 
ure; nothing said to the efïect that a patentable discovery had been 
made or that experiments were being made to test the efficiency of the 
composition. Hentschel does nof speak on the subject or explain why 
he did not apply for a patent sooner, or how he came to .disclose his 
invention, or daim that he delayed for the purpose of making experi- 
ments. There is no évidence of any changes in the composition or in 
the proportions to bring it to a higher state of perfection. Nothing was 
said indicating that it was to be used by Hall or Connors in perf ecting 
the composition or by way of experiment. In Andrews v. Hovey, 123 
U. S. 267, 8 Sup. Ct. 101, 31 E. Ed. 160, reconsidered and rehearing 
denied, 124 U. S. 694, 8 Sup. Ct. 676, 31 L. Ed. 557, the case turned on 
the question whether a limited public use by a person other than the 
patentée, more than two years prior to the application for the patent — 
driven well— to whom the inventor and subséquent patentée disclosed 
his invention or discovery, invalidated the patent. In Andrews V. Hov- 
ey, 124 U. S. 694, 708, 709, 8 Sup. Ct. 676, 31 L. Ed. 557, on applica- 
tion for rehearing, it appears that the patentée, Green, more than two 
years before he applied for his patent, gave Mudge and Saggett in- 
formation of his invention. Saggett put down four wells, and Mudge 
put down five. They were not expérimental wells. The court, Mr. 
Justice Blatchford giving the opinion, said, referring to the décision of 
the case in 123 U. S. 267, 8 Sup. Ct. 101, 31 L. Ed. 160 : 

"Our décision was that the patent was invalid, because the Invention cov- 
èred by It had been In public use more than two years before Green applied 
for the patent, without référence to the question whether he consented to 
Buch use or not" 

The court quoted the section of Act March 3, 1839, c. 88, 5 Stat. 353, 
in question, viz., section 7 of that' act, and said : 

"The question involved arises upon the second clause of section 7 of the 
act of 1830," etc. 

The second clause reads as f ollows : 

"And no patent shall be held to be invalid by reason of such purchase, sale, 
or use prlor to the application for a patent as aforesaid, except on proof ot 
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abandonment of such Invention to the public ; or that such purchase, sale, or 
prier use bas been for more than two years prlor to sueb application for a 
patent." 

The court said that the first clause of the section relates in no man- 
ner to the validity of the patent, and that' "the second clause relates 
wholly to the validity of the patent." The court then reviewed ail the 
casés bearing on the construction and meaning of the section, especial- 
ly the second clause, stated the f acts as to the use of the invention by 
Mudge and Saggett as above referred to, and said : 

"But there is notblng tbat Indicates in regard to thèse wells fraud, or 
piracy, or surreptltiousness In the sensé of the décision In Kendall y. Wlnsor," 
21 How. 322, 16 h. Ed. 165. 

The court then said : 

"Of course, Green, from the moment of the Invention, had an inehoate 
property therein, which he conld complète by taking a patent. The first 
clause of the seventh section of the act ot 1839 gave to the persons for whom 
those wells were construeted a rlght to use them wlthout the consent of 
Green, and the second clause of that section had the efifect to make Green's 
patent Invalld because of the use of the invention by those persons more than 
two years before he applled for hls patent." 

The court then goes on t'o review a large number of cases and says, 
page 715 of 134 U. S., page 684 of 8 Sup. Ct. (31 L. Ed. 557) : 

"The review we bave glven of the cases now cited on behalf of the appel- 
lants shows no adjudication by this court on the question involved, and a 
direct adjudication as to the effect of the second clause of the seventh section 
of the act of 1839, in accordance with that contended for by the appellants 
In only four cases In Circuit Courts (not Including Andrews v. Carman, Fed. 
Cas. No. 371). To the eontrary effect is the case of Egbert v. Llppmann, 15 
Blatehf. 295, Fed. Cas. No. 4,306, commeuted on in the former opinion, 123 
U. S. 270, 271, 8 Sup. Ct. 101, 31 L. Ed. 160.» 

Then, at pages 718 and 719 of 134 U. S., pages 685 and 686 of 8 Sup. 
Ct. (31 L. Ed. 557), on the question of the public use being with the 
consent and allowance of the inventor, the court says : 

"The most plausible argument presented on the part of the appellants Is, 
that, under sections 6, 7, and 15, Act July 4, 1836, c. 357, 5 Stat. 119, 123, a 
patent was invalld if the thing invented had been in public use or on sale, 
With the consent and allowance of the inventor, prlor to bis application for 
the patent; that section 7 of the act of 1839 was intended only to llmit the 
effect on the validity of the patent of the acquisition of single spécimens of 
the patented Invention ; that the interests of purchasers or constructors of 
such spécifie articles were the sole objects of that section ; that the second 
clause of the section was Intended only to provide that the patentée should 
hold hls rlght against the gênerai public unless there was proof of abandon- 
ment by him, or unless the purchase, sale, or prlor use by or to indivlduals who 
had acqulred such spécifie articles had been for more than two years prlor 
to the application for the patent; that in this respect alone were the provi- 
sions of the act of 1836 Intended to be modifled ; and that a défendant, in 
order to show the Invalidity of a patent, under section 7 of the act of 1839, 
must show that he claims exemption from liability to the patentée because 
he purchased or construeted a spécifie article covered by the patent prior to 
the application therefor, and must show that the invention was abandoned, or 
that the purchase, sale, or prlor use, or construction of the spécifie article 
occurred more than two years before the application for the patent, and with 
the consent and allowance of the inventor." 
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The opinion concludes: 

"The second clause of the seventh section seems to us to clearly Intend 
that, where the purchase, sale, or prlor use referred to in it has been for more 
than twp years prior to the application, the patent shall be held to be invalid, 
wlthout regard to the consent or allowance of the inventer. Otherwise the 
statuté Canaot be given Its full effect and meanlng." 

When the case wàs first' before the court, Andrews v. Hovey, 123 U. 
S. 2Q7, 8 Sup. Ct. 101, 31 L. Ed. 160, the court thoroughly discussed 
the same question with the same resuit, and also section 4886, Rev. St. 
(U. S. Comp. St. 1901, p. 3383), which embodies section 24, Act July 
8, 1870, c. 230, 16 Stat. 201, which act took the' place of the former 
law, and said : 

"The language of section 24 of the act of 1870, now seption 4886 of the Re- 
vised Statutes, is to the same effect, and carries out the pollcy Inaugurated by 
the act of:1839. * • ♦ In view of the fact that * • *, and of the fur- 
ther fact that section 24 of the act of 1870 re-enacts the second part of sec^ 
tlon 7 of the act of 1839, and does not contaln a requlrement that the public 
use Qr sale for more than two years prlor to the application- shall bave been 
with the consent or allowance of the patentée in order to invalldate the pat- 
ent, It may falrly be said that it was the view of Congress that section 7 of 
the act of 1839 did not require, as an élément, the knowledge, consent or allow- 
ance of the applicant." 

In Gill V. United States, 160 U. S., at page 430, 16 Sup. Ct., at page 
324 (40 L. Ed. 480), the court quotes and approves Shaw v. Cooper, 7 
Pet. 292, 323, 8 L. Ed. 689, where it was held: 

"WhateVer may be the intention of the inventor, if he sufifers hls invention 
to go Into public use, througfi any means whatsoever, wlthout the Immédiate 
assertion of his right, he is not entitled to a patent." 

In Manning v. Cape Ann Isinglass & Glue Co., 108 U. S. 462, 465, 
2 Sup. Ct. 860, 863, 27 L. Ed. 793, the court calls attention to the 
change in the law made by the statute of 1870 (16 Stat. 201, § 24), now 
section 4886, Rev. St., and said : 

"It is the pollcy of the patent laws to f orbid the issue of a patent for an 
invention which has been in publie use before the application therefor. The 
statute of 1836, 5 Stat. 117, § 6, did not allow the Issue of a patent when the 
invention had been in publie use or on sale for any period, however short, 
with the consent or allowance of the inventor; and the statute of 1870 — 16 
Stat. 201, 8 24 (Rév. St. § 4886)— does not allow the issue, when the invention 
had been In public use for mbre than two years prior to the application, either 
with or wlthout the consent or allowance of the Inventor." 

In Elizabeth V. Pavement Co., 97 U. S. 126, 135, 136, 24 L. Ed. 1000, 
the court, per Mr. Justice Bradley, discussed what constitutes public 
use that will defeat a patent. He said, in substance, that there are cases 
where long trial is necessary; and (page 135 of 97 U. S., 24 L. Ed. 
1000) : : 

"So long as he does not voluntarily allow others to make It and use it, and 
PO long as it is not on sale for gênerai use, he keeps the invention under hls 
own control, and does not lose his title to a patent. • * • But if the 
Inventor allows his machine to be used by other persons generally, • • • 
then It wlll be In public use * • • wlthin the meaning of the law. 
♦ * * Had the clty of Boston or other parties used the Invention by laying 
down the pavement in other streets or places, with NiCholson's consent and 



HBNT8CHEL V. OARTHAGE 8DLPHITB PULP CO. 127 

allowance, then, Indeed, the invention would hâve been In public use, withln 
the meaning of the law." 

This was in 1877, while Andrews v. Hovey was in 1887, and after 
the limitations now a part of the Revised Statutes. 

In the case now under considération, conceding that Hentschel in- 
vented this composition — and the évidence shows he did not — it was 
completed, as fully completed as ever if was, in 1896 or 1897, and in 
actual public use by others, and he made no objection and did not apply 
for a patent until Septemljer, 1902. When this prior public use was 
shown, the burden was placed on complainant to show by full, com- 
plète, substantial, and convincing évidence that the delay in applying 
for a patent was for the purpose of perfecting an incomplète invention 
by tests and experiments. Smith & Griggs Mfg. Co. v. Sprague, 123 
U. S. 249, 264, 8 Sup. Ct. 122, 31 L. Ed. 144; Clark Thread Co. v.Wil- 
limantic Linen Co., 140 U. S. 481, 493, 11 Sup. Ct. 846, 35 L. Ed. 521. 
This the complainant' has wholly failed to do. In Smith & Griggs v. 
Sprague, supra, the court said : 

"In considering the évidence as to the alleged prlor use for more than two 
years of an Invention, whlch, If established, will hâve the effect of Invalldatlng 
the patent, and vrhere the défense Is met only by the allégation that the use 
was not a public use In the sensé of the statute, because It was for the purpose 
of perfecting an Incomplète Invention by tests and experiments, the proof 
on the part of the patentée, the perlod covered by the use havlng been clearly 
established, should be full, unequlvocal, and convlndng." 

And in Clark Thread Co. v, Willimantic Co., the court said : 

"We conclude, therefore, that there Is no proof on whlch rellance ean be 
placed that Conant wade hls alleged Invention before the publication of 
Welld's patent In England. After Wellds' patent was Introduced Into the case, 
showlng wlth certalnty the date of Its publication, and such date anterlor to 
the Issue of Conant's patent, It was incumbent on the plalntifEs, In rebuttal, 
to show. If not with equal certalnty,, yet to the satisfaction of the court, that 
Conant's invention preceded that date. St. Paul Plow Works v. Starling, 140 
U. S. 184, 11 Sup. Ct. 803, 35 L. Ed. 404, declded at this term." 

Gast, when called by complainant in rebuttal, said he came from Ger- 
many in 1890, where he had been foreman in a sulphite and paper mill, 
and went to work for the Hudson River Pulp & Paper Company, at 
Palmer Falls, N. Y. That ail digest'ers in Germany of which he had 
any knowledge were lined with lead only ; that when he arrived at Pal- 
mer Falls the mill was not complète, and the digesters installed were 
lined with lead, bricks laid in cernent, and that after running about six 
weeks the joints were pointed with litharge mixed with glycerin. That 
the digesters were constantly ouf of repair, leaking, and being repaired. 
This was the condition according to his testimony down to 1899 or 
1900, when he says that Hentschel gave him the idea of his mixture 
mentioned in his patent. 

"Q. 46. Did you experlment with différent compositions to remedy thèse 
troubles? A. No, until Mr. Hentschel gave me that Idea of hls mixture men- 
tioned in the patent. Q. 47. Can you state about how long it was before you 
commenced to test the composition in digester No. 2 that Mr. Hentschel flrst 
gave you the idea— that Is, first told you — what hls composition was 7 A. I 
can't remember the exact date, but It must be 1899 or in the very flrst days 
of 1900." 
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It appears, therefore, that Hentschel, giving crédit to thîs testimony, 
knew of his composition prior to 1899 or early in 1900, for he then told 
Gast what' it was. There is no évidence of any change in that composi- 
tion. August 11, 1898, digester No. 4 had been relined, for it was 
started on that day. Digester No. 5 had been reHned and started abotit 
the middle of June, 1898. Digester No. 3 was down for relining April 
3, 1899, and ready and start'ed August 14, 1899. Thèse were at Pal- 
mer Falls. In addition to the évidence of Hall and Connors, James Rog- 
ers of the Rogers Mills testifies to the use of litharge, glycerin, and cé- 
ment mixed together, and silicate of soda was used in mixing the mor- 
tar. The date of the use of the composition at Rumford Falls is fix- 
ed as March, 1901, by memoranda made on a door at the time and pro- 
duced and put in évidence. It can be said that there is no proof that 
in thèse earlier uses of thèse materials they were mixed in the manner 
and in fhe proportions indicated in the patent in suit. This I think is 
true, but ail the materials or their équivalents were used and mixed to- 
gether for lining digesters, laying the brick and pointing seams, etc. 
There is no évidence in this case rising to the dignity of proof that the 
défendant has used the composition described in the complainant's pat- 
ent. There is proof that it used a mixture for laying brick which on 
analysis was found to cont'ain the materials of complainant's composi- 
tion, except one, but not in his proportions. It seems from the évi- 
dence of Mallery that défendants' digester was lined with a Non-An- 
tem lining, lead next the shell, and then brick laid up in some kind of 
cément. This brick was taken out, but the lead left. Then défendant 
put a coat of plaster composed of sand, cernent, silicate of soda, and 
water on the old lead to the depth of about one inch and a half. A wall 
of brick was then laid up about three-f ourths of an inch from the coat 
of plaster, and the space between the plastering and the brick wall was 
filled with a grout of sand, cernent, silicate of soda, and water. This 
grout hardens like stone, forms an artificial stone, as is fuUy shown 
by the prior art, under the influence of the silicate of soda. There is 
no infringement in the use of thèse brick, or of this plaster or this 
grout. But the brick were laid up in a composition handed in to him 
and which on analysis by Prof. EUery was found to contain the fol- 
lowing : 

Lead oxide or litharge, 35.15 per cent, (patent calls for 30 per 
cent.) ; glycerin, 17.19 per cent, (patent calls for 33 per cent.). 

He also found : Iron and aluminum oxide, 3.05 per cent. ; silica, 
20.74 per cent.; lime carbonate, 31.17 per cent.; magnesia, .127 per 
cent.; sulphuric anhydride, .339 per cent.; alkali, .967 per cent.; 
water, 1.147 per cent. 

This witness says that the ingrédients usually found in Portland 
cernent are iron, aluminum oxide, silica, lime carbonate, magnesia, 
sulphuric anhydride, and alkali. As the Portland cément uses up 
everything he found except the lead oxide, glycerin, and water, and 
as water is not silicate of soda, I do not find the slightest warrant in 
this analysis for a conclusion that the composition used by the défend- 
ant for laying brick ever contained any silicate of soda whatever. 

Portland céments are now made in many varieties and of many difïer- 
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ent ingrédients, and where the same ingrédients are used by différent 
makers the quantities vary greatly, as various published works tell 
us and as the witness admits. See 4 Amercian Cyclopedia, "Céments." 
There is an absence of proof that défendant in making its mortar for 
laying brick used ail the materials or ingrédients of complainant's 
composition, and, clearly, the proof shows that if used they were not 
used in substantially the proportions named in the patent. The wit- 
ness failed to point out how or why he concluded that silicate of soda 
was used in mixing défendants' composition used as mortar in laying 
the brick. Had he made a chemical analysis of Portland cernent, he 
would hâve found everything he did find except lead oxide and glyc- 
erin. Lead oxide and glycerin do not show the présence of silicate 
of soda. 

Infringement must be proved. It cannot be surmised. It is not 
enough to produce testimony sufScient to set the court guessing and 
speculating and surmising. 

To establish infringement, it was necessary for the complainant to 
prove that défendant used a mixture composed of litharge, Portland 
cément, quartz, or crushed fire brick, glycerin, and silicate of soda. 
Thèse materials or équivalent materials must hâve gone into the mix- 
ture or composition. Défendant did not infringe by using a composi- 
tion containing Portland cernent and the other materials named, leav- 
ing out silicate of soda, on the theory that, as Portland cément con- 
tains magnesia, carbonate, and silicate, therefore such substitute com- 
position contains the chemical équivalents of the patented composi- 
tion. This patent makes Portland cernent an essential élément, and 
quartz or sand, its équivalent, or crushed fire brick, an essential élé- 
ment. It also makes silicate of soda an essential élément. The dif- 
férent materials named are to be combined, and if any one of them 
is left out in making the composition there is no infringement unless 
an équivalent material is substituted. It is not enough, with thèse 
claims as they are, that a larger quantity of Portland cernent is just 
as good and better than the sand or quartz, or that much less cernent 
and more sand wiU answer, or that silicate of soda may be omitted 
for the reason that Portland cernent on analysis shows the same 
chemical ingrédients. As a whole they are not équivalents. As to 
some of their chemical éléments they are. Hentschel had the right 
to name the différent materials that should make up his composition, 
and he has. Take the materials making up the complainant's com- 
position and mix them together in the manner indicated, allow them 
to harden, and then analyze them. Is there proof hère as to what 
would or should be found on making the analysis ? Are we to assume 
that we would find the same chemical éléments in the same quantities 
as would be found on making an analysis of the original materials or 
ingrédients ? Analyze a mixture of Portland cément and quartz and 
litharge and glycerin, would we find anything différent from what 
was found ? Would we find anything lacking that Ellery found ? He 
could hâve named the chemical ingrédients and their proportions that 
should make up his composition, but he did not. It is true that the 
witness Ellery says that the chemical results of mixing either quartz, 
169 F.— 9 



130 ,), 163 FEDEBAIi EBPOETEE. 

sand, or cmshed fire brick with litharge, glycerin, silicate of soda, 
and Portland cément would bé exactly the same (which is true except 
in degree), but that the chemical analysis would not be the same. This 
every one ought to know. There is nothing to show that silicate of 
soda was used in mixing défendants' mortar with which it laid the 
brick in its digester. William Warwick, who did the mixing of the 
nioftar in question, and who al one knew and knows its ingrédients, 
was riot called as a witness. He was not shown to be in the employ 
of the défendants. No burden of proof was cast on défendants to 
show the composition used to lay the brick, as the complainant failed 
to show teven a probable use by défendants of the materials of the 
patent in suit. It is true that Gast said the materials used at the 
défendants' mill was litharge, Portland cernent, quartz or brick, glyc- 
erin, and silicate of soda. But he says his knowledge was from see- 
ing, feeling, and tasting. He did not see the materials separately. 
The complainant's briéf contains this statement : 

"It Is true that Hentschel's composition was used In one digester more 
than two years prlor to hls application for a patent, but, as has already been 
shown, this was an expérimental use; that in order to test It to see whether 
or not the composition would stand the great and severe straln to which It 
would be subjected it was neciessary to actually Une a digester with it and 
glve it a trial. This was dohe in' digester No. 4 at the ÎPalmer Falls MUl in 
the summer of 1900, and the digester was started up July 27, 190O. The en- 
tire testlmony In référence to it shows that it was an expérimental use only. 
Mr. Gast went to the offlcers of the company and obtained permission to use 
it in the one digester." 

It seems strange that Hehtschel, the alleged inventor, took no part 
in this expérimentation, if ît was such. He made no requests to make 
experiments. He made no request that his discovery be kept secret. 
He communicated it to Gast, and, as we hâve seen, to Hall and Con- 
nors, and ail commenced its use at about this time on complainant's 
own showing, but Hall and others did not confine their use of it to 
experiments. The complainant has not sustained the burden of show- 
ing that this conceded use of the composition in the early summer of 
1900, more than two years prior to the filing of the application for a 
patent, was ati expérimental use. That it was expérimental was sug- 
gested to Gast in substantially every question put to him. 

"Q. 3. C. R. 71. Can you state when you flrst made experiments for Mr. 
Hentschel, or under hls directions, of compositions contalnlng the ingrédients 
named In the patent? * * • Q^ 4. Please descrlbe such experiments? 
• * * Q. 9. When was the flrst expérimental digester Uned at Palmer 
Falls with the Hentschel composition? • * * Q. 16. Was the composition 
used In this digester entlrely as an experlment to test the composition and 
see If it was successful or not?" etc. 

In answer to question 4 (C. R. 72) he said : 

"As soon as he told me hls idea, which I found and thought it must be a 
success, I commenced to patch up, where there was a chance, an old Non-Antem 
digester iinlng which was very poor at that tlme, wherever I could, and I 
found that it was very durable. Q. 5. When was that? A. It was In 1900, 
or prevlous to that" 

I do not find in ail the évidence a suggestion that Hentschel and Gast, 
or that Hentschel and any other person, ever discussed the subject of 
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applying for a patent until about two years f rom July, 1900, when Gast 
says Hentschel told him to apply for one. 

"Q. 21. Page 75, C. R. How long was It In use before elther you or Mr. 
Hentschel to your knowledge pronounced it a success? A. After examiniug 
the same quite often during that tlme until about two years. Mr. Hentscbel 
told me to apply for a patent." 

No caveat was filed. Gast says that as soon as Hentschel told him 
his idea he commenced its use and "found it very durable." This was 
in 1900 or before that, and, as we hâve seen, later he puts the time in 
December, 1899, or the spring of 1900. That spring, such was their 
satisfaction that an entire digester was shut down May 25th, lined and 
completed and put to work on July 27th, and it was two years and two 
months after that that the patent was applied for. In the meantime 
Hall and others were using this very composition in lining digesters. 
If Hentschel and Gast were waiting, it was not' with any idea of per- 
fecting the composition. It had not shown any defects. 

I think the following cases décisive that this was not an allowable 
delay for mère experiment or to perfect the invention : Root v. Third 
Avenue Railroad, 146 U. S. 210, 215, 216, 223, 224, 13 Sup. Ct. 100, 
36 L. Ed. 946 ; Worley v. TobaCco Co., 104 U. S. 340, 343, 344, 26 L. 
Ed. 821; Hall v. MacNeale, 107 U. S. 90, 97, 2 Sup. Ct. 73, n L. Ed. 
367 ; Egbert v. Lippman, 104 U. S. 333, 26 L. Ed. 755 ; Brush v. Con- 
dit, 133 U. S. 39, 48, 49, 10 Sup. Ct. 1, 33 L. Ed. 251; Eastman v. 
Mayor, etc., of City of N. Y. (C. C. A., 2d Circuit) 134 Fed. 844, 857, 
858, 859, 69 C. C. A. 628. 

In Eastman v. Mayor, etc., 134 Fed. 858, 859, 69 C. C. A. 642, 643, 
the court, per Coxe, C. j., laid down certain rules or conclusions, viz. : 

"First. An inventer lias a reasonable time in whlch to experiment for the 
purpose of perfecting the invention and demonstratlng its utllity. . 

"Second. The time thus spent, if In good faith, is no part of the two-year 
statute of limitations. 

"Third. The experiments must be made in perfecting the Invention as de- 
scrlbed and shown. 

"Fourth. Expérimenta made in testing parts of the machine not covered by 
the invention wiU not hâve the effect of extending the two-year period. 

"Fifth. As soon as the Invention is completed, viz., 'in such a condition that 
the inventer can apply for a patent for it,' the two-year period begins to run, 
and the application must be made within thîs period. 

"Sixth. The fact that the" invention bas been improved since its original 
embodiment does not demonstrate that it was then embryonic or incomplète. 

"Seventh. When a clear case of prier public use Is established, the burden 
Is on the inventer to prove by a convlnclng proof that the use was experi- 
mentaL" 

This composition was in a condition for pat'enting early in 1900. It 
was then demonstrated that it was acid-proof and durable. It had been 
used and tested a long tiiiié in repairing and relining digesters, and al- 
ways with success. It had been pronoiihced a success by Hall, and he 
had directed its use in other digesters. July 27, 1900, as a resuit of 
trials and tests, a digester completely lined with it was put to work, but 
this patent was not applied for until Sept'ember 16, 1902, two years 
and about two months thereafter, and during that time there was no 
sign of weakness, no giving way, no leakage, no defect, no change of 
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the composition. Two years' t'rial in a digester fully lined with it was 
net necessary. Hentschel could net prolong the limitation by arbitra- 
rily saying that two years was necessary to demonstrate the durability 
of the composition. That could be determined, and had been deter- 
mined, by the use made of it long before, commencing in 1899 or early 
in 1900. Apply rule 5 laid down by the leamed court in the Eastman 
Case and the complainant's case falls. As was said by Judge Coxe in 
the Eastman Case, Hentschel "was not justified in delaying his ap- 
plication until the invention had reached a stage where improvements 
were no longer possible." In that case the court held: 

"The use of an unpatented Invention upon a machine in actual service, 
continued for years wlthout any change therein, although it may hâve been 
expérimental in the beginnlng, becomes a public use from the time the success 
of the invention is demonstrated, and a patent therefor Issued on an applica- 
tion flled more than tvpo years after such tlme Is Invalid." 

Hère, the use of the fully lined digester completed and put to work. 
July 27, 1900, was not expérimental in the beginning, for if was so 
lined as the resuit of the prior use of the composition in relining digest- 
ers out of repair and the demonstrated success attending it. In the 
Eastman Case the application was filed May 13, 1864, and Judge Coxe 
said (page 846 of 134 Fed., page 630 ôf 69 C. C. A.), "So that a well- 
established case of public use prior to May 13, 1863, will invalidate the 
patent." And at page 857 of 134 Fed., at page 641 of 69 C. C. A., it 
was found that the patent was perfected in January, 1863, for the rea- 
son Knibs said, "As soon as I saw the successful working of it on the 
J. C. Osgood I applied to Mr. Norton as to what course to pursue." 
Can there be any question hère that Hentschel, was in a position to ap- 
ply for a patent on this composition actually tested for months and 
proved a success even before it was put in the digester in May, 1900 ? 
In Hall v. MacNeale, the court said (page 97 of 107 U. S., page 79 of 
3 Sup. Ct. [37 1.. Ed. 367]): 

"Xhe invention was complète in those safes. It was capable of producing 
the results sought to be accompllshed, though not as thoroughly as wlth the 
use of welded steel and iron plates." 

In this case the composition had been proved to be capable of per- 
f orming its f unction, resisting the acid in a digester in actual opération. 
Gast says he was sure it was a success and found it to be a success 
even before a digester was wholly lined with it. In Worley v. Tobac- 
co Co., at page 343 of 104 U. S., 36 L. Ed. 831, the court said : 

"In 1871 his invention was complète, and in his opinion successful, and waa 
adhered to from that date without change." 

There, as hère, there were furfher experiments. 

In Root V. Third Avenue Railroad, supra, the invention was for the 
construction of cable railways. . The statement of the case contains the 
f ollowing : 

"In explanatlon of his delay In applying for the patent, he testified that, 
before he began the construction of the road, one of the projectors expressed 
a doubt in regard to the durability of such a structure, and a fear that the 
jar of Street trafflc, as well as that- of the cars, would in time loosen the 
rlbs and separate them from the surrounding concrète, and the structure 



HENTSCHEL V. OAETHAGE SULPHITK PTXLP CO. 133 

would thus fall ; that doubts were expressed also by otliers ; that, wlille the 
plaintiff belleved that there.was more than an even chance of its proving a 
durable and désirable structure, he still had some doubt in his own mind, 
which was somewhat Increased by the doubts expressed to him by others, 
in whom he had confidence; that, as causes which would contrlbute to the 
destruction of the road, • * * and that there was no way of determining 
thèse matters but by a trial in a public street through a long period of time. 

"He was asked whether hls own doubts as to the durabllity of the struc- 
ture were présent at any time after the road was in opération, and If so, 
when, and by what they were caused. He answered 'Yes,' and sald that dur- 
ing the spring of 1879 the road was extended from Fillmore street to Central 
avenue by a wooden structure not nearly so durable or costly as the original 
road; that In preparing for the extension he had occasion to dig out and 
around, so as to expose some of the old structure ; that he saw therein some 
indication of the loosening of the yokes In the concrète; and that he had 
some little fear at that time that some trouble might arise in that respect. 
He further testifled that the reason he did not apply for the patent within 
two years from the time when he flrst put the structure Into use was that, 
If It proved weak or undesirable, he did not want any patent; and he did 
not feel certain enough of that fact until the year 1881. 

"But it did not appear that he expressed hls doubts to the projectors of 
the road, either before Its construction was commenced, or during its con- 
struction, or whUe he remalned Its superlntendent after It was completed ; 
or that he communicated to any one what he notlced during the spring of 
1879, or that he entertalned any fear arlslng theref rom." 

The court, in examining and commenting on the Nicholson Paving 
Case, said: 

"This court held that, If the Invention was In publie use or on sale prlor to 
two years before the application for the patent, that would be conclusive évi- 
dence of abandonment and the patent would be vold; but that the use of 
an invention by the Inventor, or by any other person under his, direction, by 
way of experiment and In order to bring the invention to perfection, had 
never been regarded as a public use of It. * • * So long as he does not 
voluntarily allow others to make it and use It, and so long as it is not on 
sale for gênerai use, he keeps the Invention under his own control, and does 
not lose hls title to a patent. • • • But if the inventor allows hls machine 
to be used by other persons generally, either with or without compensation, or 
If It Is wlth his consent put on sale for sueh use, then It wlU be in public use 
and on public sale within the meaning of the law. • * * The proprietors 
of the road alone used the invention, and used it at NIcholson's request, by 
way of experiment The only way in which they could use it was by allow- 
Ing the public to pass over the pavement. Had the city of Boston, or other 
parties, used the Invention, by laying down the pavement in other streets and 
places, with NIcholson's consent and allowance, then, Indeed, the Invention it- 
self would hâve been In public use, within the meaning of the law; but thls 
was not the case." 

Then turning to the case under considération, the court said : 

"It cannot be fairly said from the proofs that the plaintiff was engaged in 
good faith, from the time the road was put into opération. In testlng the 
working of the structure he afterwards patented. He made no experlments 
with a vIew to altérations ; and we are of opinion, on the évidence, that su£B- 
cient time elapsed to test the durabllity of the structure, and still permit him 
to apply for his patent within tBe two years. He did nothing and said nothing 
which indicated that he was keeping the invention under his own control." 

Applying ail this to the case in hand, and we find that Hentschel 
made his invention known to others, Hall and Connors, and imposed no 
secrecy, They went to using it, as did Gast, and various digesters were 
pointed up with if and in part relined. Results were satisfactory to ail. 
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Hall and ConnofS used it at other and distant poiiits more than two 
years before the patent was applied for in lining digesters. They were 
doing it for the company they represented, and not for or under the 
direction of HentscheL tlentschel allowed them to do this. He did 
not file a caveat. He made no experiments with a view to changes. 
Hentschel said nothing and did nothing t'o indicate thàt he was keeping 
his invention under his own control. This court has examined this 
case in ail its aspects, and given careful considération to the arguments 
of complainant's coûnsel, reading ail the évidence. The évidence has 
failed to satisfy me that' Hentschel had anything to do with the inven- 
tion of the composition. But, conceding that he did, and would hâve 
had a valid patent had he applied in time, on the évidence of complain- 
ant, and especiàlly on the whole évidence, I am convinced beyond ail 
doubt that the composition was in public use and permitted by Hent- 
schel to go into public use more than two years prior to the filing of the 
application for a patent, and that the patent is void. But conceding 
its validity, the piroof is liot sufficient to establish infringement 
There will bè a decree dismissing the bill, with cost's. 



JACOBS MFG. CO. v. T. R. ALMOND MFG. 00. 
(Circuit Court, B. D. New York. March 27, 1909.) 

1. Patepts (8 26*)— Invention— CoMBiNATiON of Old Eléments. 

The corablnatlon of a well-known and unpatentable Idea with a paiv 
ticular fdrm of devlce descrlbed In an explred patent cannot be made the 
basis for a valld patent for a new tenu when no new use or device Is 
shown, except In that the partlcular combinatlon has never been made be- 
tween .exactîy the same éléments before, and when the same use has been 
shown In connection with équivalent devices differing only in Immatériel 
respects. 

[Ed. Note. — ^For other cases, see Patents, Cent Dlg. §| 27-80; Dec DIg. 
8 26.*] 

2. Patents (§ 328*)— Invention— Dèiix-Chuck. 

The Jacobs patent. No. 709,014, for a drlll-chuck havlng means for open- 
Ing and closing the tool-holding Jaws with a key, construed, and held voId 
for lack of Invention In view of the prior art Claim 3 also held not in- 
f ringed if conceded validity. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

In Equity. 

Redding, Kiddle & Greeley (William B. Greeley and William A. 
Redding, of counsel), for complainant. 

Briesen & Knauth (Arthur v. Briesen and Hans v. Briesen, of coun- 
sel), for défendant. 

CHATFIELD, District Judge. The présent action arises on a pat- 
ent obtained by one Arthur I. Jacobs for the use of a key with cogs 
or teeth to turn the sleeye or roughened band which is commonly 
and familiarly used in opening and closing the jaws of a chuck; that 

*For oUier cases see same topic & § nvmbeb lu Dec. & Am. Bigâ. 1907 to date, & Rep'r InSexei' 
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is, an attachment to hold a drill at the extremity of the shaft oi a 
lathe or other boring tool. 

The Jacobs patent, on which the présent claim of infririgement 
is based, No. 709,014, was granted upon the 16th day of September, 
1902. The patent spécifies the use of the device at considérable length, 
and States that the object of the invention is to construct a strong 
chuck of the nature described, "with simple, cheap, and convenient 
means for opening and closing the tool-holding jaws." The spécifica- 
tions further show that the particular "simple, cheap, and convenient 
means" for which Jacobs desired a patent was, as has been indicated, 
a key, with gear-teeth, the key to be inserted in a socket, or to fit over 
a pin in the body of the chuck. 

The claims of the patent are three in number. In claims 1 and 2 
the form of the chuck itself, and also the use of a key of the above 
description, are specified, but no mention is made of an opening to 
be used as a key-seat, nor is there any description of the way in which 
the key is to be located, so that power may be applied by the gear- 
teeth. In claim 3 the description of the chuck and the use of the key 
is substantially similar to that in claims 1 and 2, but the chuck is said 
to hâve teeth upon the edge of the sleeve, "and a key-recess in the 
body back of the sleeve adapted to receive a toothed key, substan- 
tially as specified." 

It is apparent from an examination of the spécifications that "sub- 
stantially as specified" was intended to refer to an opening in the body 
of the chuck itself. The drawings, particularly Fig. 2, indicate both 
the socket for the réception of this key, and the location of that socket 
with référence to the sleeve upon which the teeth to engage with 
those of the key are eut. The words, "in the body back of the sleeve," 
in claim 3, are interpreted by the solicitors for the complainant to 
mean inside of, that is, within or nearer the axis, and the key-seat, 
under that interprétation, could be at any désirable place throughout 
the entire portion of the chuck referred to as "the body." If claim 
3 is to be construed thus broadly, it makes no différence whether 
claims 1 and 2 are distinguishable from claim 3 ; but if claim 3 is to 
be restricted to a key-recess back of — that is, toward the spindle end 
of — the chuck as shown by the drawings, then the meaning of claims 
1 and 2 becomes more important, and will be discussèd later. 

The file-wrapper of the patent in question shows that ail the claims 
were modified upon objection by the examiners in the Patent Office, 
and that, as finally allowed, no substantial diflference exists between 
claims 1, 2, and 3, uniess it be the location and shape of the key-seat 
above mentioned, for in ail of them the bearing for the key must be 
understood, uniess the claim should be open to the objection of being 
impracticable. The complainant contends that the necessity for a 
base or apertur.e for the insertion of the key is so apparent, and the 
meaning is so plain from the spécifications of the patent, that claims 
1 and 2 should be held to cover the use of a key such as that described, 
inserted at any place in the chuck convenient for allowing the teeth 
to engage with those on the sleeve. Wellman v. Midland Steel Co. 
(C. C.) 106 Fed. 221. The -défendant contends that claims 1 and 2 
are no broader than claim 3, if limited by the spécifications, under the 
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doctrine of Snbw v. Lake Shore & Michigan Southern Railway Co., 
121 U. S. 617, T Sup. et. 1343, 30 L. Ed. 1004, and also daims that, 
unless a key-seat or location for the key is described, claims 1 and 
2 are void for indefiniteness. This point becomes important when it 
is noted that in no chuck ever manufactured or placed upon the mar- 
ket has the key been appUed back of, or on the spindle side of, the 
sleeve in question. To do this would necessitate the turning of the 
key to the left to tighten the jaws, unless, as the complainant ingeni- 
ously suggests, the sleeve should be fîtted with a left-hand screw. But 
it is apparent that to construct a chuck by which the jaws would be 
,tightened with a right-hand turning of the key, while a similar turn- 
■ ing of the sleeve would loosen the jaws, would be an inconvénient 
and hardly advantageous or salable style of construction. The prac- 
ticable method, a:nd that which has actually been employed, is to locate 
the seat for the key below the sleeve — that is, toward the jaw-end of 
the chuck — and to hâve the key engage with teeth upon the lower side 
of the sleeve, thus securing a right-hand screw motion to ail of the 
parts of the chuck. 

Another extremely important point in the considération of this case 
is that the idea of a chuck having jaws operating in recesses, which 
jaws move in and out by a thread, under the influence of some out- 
ward force, is old and has been the basis of many patents. Likewise, 
for' years, upon small machines, and with small drills, the applica- 
tion of a sleeve, in which is eut thei thread which shall move the jaws 
of the chuck in or out, is not only well known, but was made the basis 
of a valid patent, issued on Februàry 8, 1876, under No. 173,153, to 
Thomas R. Almond, the assigner of the défendant herein. The Al- 
mond chuck, so called, was extremely successful, and for many years 
hàd the largest sale of any chuck in the market. Certain other chucks, 
such as the Cushman, the Whiton, and the Pratt & Whitney, were sold 
for substantially the same use, and ail of the chucks in use while the 
Almond chuck predominated the market were operated by the rough- 
ened band or sleeve, to be turned with the hand, assisted by a wrench 
or spanner consisting of a pièce of métal, a portion of which followed 
the arc of the circumference of the sleeve and contained upon its in- 
ner side a peg fitting into a hole in the surface of the sleeve. The ob- 
ject of the spanner was to tighten the sleeve, and thus the jaws of the 
chuck, to an extent beyond that possible by applying one's fingers di- 
rectly to the sleeve itself. A moment's thought will show the point 
(agreed upon by the experts for both the complainant and the de- 
fendant) in which the use of a spanner proved to be objectionable, and 
which was actually removed, and the quickness and ease of opéra- 
tion (that is, in inserting and removing a drill or reamer) was bene- 
fited by the adoption of the toothed key. The spanner applies the force 
in the direction in which the sleeve is turned, and the use of the left 
hand is required in holding the chuck or the drill, while force is be- 
'ing applied to the sleeve by means of the spanner, in order to pi-event 
the turning of the entire chuck. In addition, if the jaws of the chuck 
be loosened, under the old System, the drill or other tool, if the arm 
carrying the chuck were located in a vertical position, would fall out 
unless retaiiied in place with the hand, and when both hands were oc- 
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cupied in working the spanner the drill would be much more apt to 
fall than if the left hand were free and the right hand alone needed 
to turn the key, which by its insertion in the body of the chuck itself 
would net only cause no tendency to turn the chuck, but would, of 
itself, hold the chuck against the turning of the sleeve. The experts, 
as has been said, for both parties to this suit agrée in pointing out 
thèse matters of improvement and advantage in the method set forth 
in the Jacobs patent. 

Further testimony has been introduced to show that the sale crf the 
Jacobs appHances, which are manufactured under an assignment by 
Jacobs to the complainant corporation, has been large, has increased 
steadily, and the Jacobs chuck has supplanted, to a large extent, the 
Almond chuck of the spanner design. Recently the Almond chuck 
has been placed upon the market, with a geared or toothed key, in- 
stead of a spanner, and the présent form of the Almond chuck is sub- 
stantially like that put upon the market by the complainant corpora- 
tion, with the exception that in the Almond chuck the jaw recesses 
are carried farther back and are left open, while in the Jacobs chuck 
the sleeve covers the upper end of the jaw recesses and the jaws work 
entirely within the body of the chuck. 

It is claimed by the défendant that the open method of construc- 
tion is advantageous because of the ease with which foreign particles 
may be removed, while the complainants contènd that their method of 
construction is more désirable commercially, for the reason that dirt 
will be kept out and wear saved, if the upper or back end of thèse re- 
cesses be entirely covered by the sleeve. 

This is a question of compétition and desirability of construction, 
rather than anything bearing upon the validity of the patents, as the 
location of thèse jaw recesses has nothing to do with the construction or 
opération of the chuck itself, nor of the use of a key for turning the 
sleeve. We must, therefore, détermine three questions: (1) Is the 
présent method of construction used by the défendant an infringe- 
ment of the complainant's patent, that patent being valid ? (3) Has the 
complainant specified and included in its claims a patentable combina- 
tion, or has it merely attempted to control an old device, covered by 
previous patents, when used in other combinations ; i. e., did the use 
of a key call for merely mechanical application, and not for the use 
of invention, if applied to the well-known Almond chuck? (3) If 
the application were patentable, and called for the exercise of inven- 
tion, has the complainant's assignor obtained a patent limited to the 
undesirable device calling for the use of a key back of the sleeve as 
described in the third claim of the letters patent ? 

As to the first point, much discussion is unnecessary. The patent 
upon the Almond chuck had expired at the time Jacobs iîled his ap- 
plication ; there being at that time upon the market both the Almond 
chuck and the Cushman chuck, operating upon the same principle 
and with the same arrangement of parts. It will be assumed that 
Jacobs, in patenting a key for operating a chuck of exactly the same 
method of construction and arrangement, had in mind a chuck of the 
Almond type or form; and, in fact, Jacobs' letters patent state that 
his invention has for its object not the manufacture of the chuck. 
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but the making of a chuck of that nature with a certain method for 
opening and closing the tool^holding jaws, The Jacobs patent ex- 
actly describes the Almond chuck, in so far as the chuck itself is con- 
cerned, and the only difîference is in the placing of teeth upon the edge 
of the sleeve, and the arrangement for using a key to engage those 
teeth. The hole for the spanner is shown upon a model chuck intro- 
duced in évidence, eyen where a key is also provided for. It may be 
ajssumed, therefore, that the Jacobs patent was an attempt to apply 
the old device of a key to an old and well-known form of chuck, for 
the purpose of controlling the manufacture of chucks fitted with this 
particular key device, and that it was not Jacobs' intention to attempt 
the repatenting of the chuck itself, on which the original patent had 
already expired. 

It has been assumed throughout the case, and there is no ground 
for questioning the proposition, that the présent form of the Almond 
chuck inf ringes the Jacobs patent, if valid, unless it be that the Jacobs 
patent is limited so as to cover the use of the key merely in the one 
position, back of or toward the spindle end of the chuck, as shown 
both in the Jacobs drawings, and as stated in his claims. This excep- 
tion will be more specifically discussed under the third point, and 
need only be stated hère. 

The second question, whether the use of a key, in Order to tum 
the sleeve of a chuck, was a novel and patentable idea at the time of 
obtaining the Jacobs patent, requires the examination of several of 
the patents introduced in the case, including those of Washburn, No. 
82,571, September 29, 1868 ; Whiton, No. 58,704, October 9, 1866 ; 
Whiton, No. 83,349, October 20, 1868 ; and particularly Whiton, No. 
203,571, May 14, 1878. Thèse patents are particularly interesting, not 
only in that they are claimed to hâve involved the use of a key for 
opening and closing the jaws of a chuck like that in question, and 
thus to hâve prevented, for a number of years after the taking out of 
the Almond patent in 1875, any use by the défendant company of the 
key device, but also the défendant company in August, 1905, in re- 
ply to a letter from the solicitors for the complainant, stated that the 
Washburn and Whiton patents were the authority of the Almond 
Company for their manufacture and placing upon the market of Al- 
mond chucks fitted with a toothed key similar to those placed upon 
the market by the Jacobs Company. 

The complainant brushes aside ail of the patents relating to chucks 
operated or furnished with keys, whether thèse keys be fitted with a 
worm or teeth, because of essential différences in the internai forma- 
tion of the chuck. His patent is based upon the simple combination 
of a chuck of the Almond design in its internai construction with a 
key such as had been used in patented chucks of a différent style. 
When the claims were being examined in the Patent Office, the ex- 
aminers especially rejected any attempt to patent the key itself, and 
this was acquiesced in by Jacobs. But at the suggestion of the ex- 
aminers, the combination described in Jacobs' spécifications and claims 
was limited to include the chuck described, "with means adapted to 
receive" the key. The Patent Office did not consider the question, 
30 far as the file-wrapper shows, of the patentability of the idea now 
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under considération, namely, the use of the key instead of some other 
means of turning the sleeve, but confined its examination to the ques- 
tion of whether any prior patent disclosed the use of such a key, with 
a chuck having an annular outwardly opening nut recess, with a sleeve 
encircling the body, and with teeth on the edge of the sleeve. The 
patent as issued, therefore, seems to hâve covered the combination of 
three things, a chuck like the Almond chuck, the placing of teeth up- 
on the edge of the sleeve of said chuck, and the use of a key to en- 
gage the teeth upon the sleeve. 

It may be remarked hère that Whiton, in his patent of 1878, says : 

"In nearly ail drill-chucks the power to operate them Is applled Id the direc- 
tion of the rotation of the chuck ; consequently the chuck must be blocked or 
held f rom turning In some way while the power Is being applled ; but by the 
use of my Invention the power Is applled with great force àt rlght angles to 
the rotation of the chuck ; consequently It remains stationary without the use 
of blocklng or other means of holding It In position." 

This patent to Whiton covered a worm gear encircling the body of 
the chuck, with a key or détachable bearing, carrying a worm shaft, 
and, as shown by the language quoted, the object of the application 
of this worm gear was for exactly the same purpose, and in substan- 
tially the same way, as that now claimed by the Jacobs patent. This 
worm gear, of course, diiïers from the teeth of the Jacobs patent, but 
in the Washburn patent of September 39, 1868, No. 82,571, a key 
with teeth was shown, serving the same purpose as the key with the 
worm in the Whiton patent; and the two together would seem to 
completely anticipate the mère idea of applying the key to the turning 
portion of a drill-chuck, to obviate the difficulties pointed out in the 
Almond design. 

If they had been giving full weight to the existence of thèse pat- 
ents, and of various others set forth in the record, but which are not 
as typical as the two recited, the examiners in the Patent Office, and 
the expert called by the complâinant, would hâve great difficulty in 
differentiating the ideas of the Jacobs patent frora those of the Wash- 
burn and Whiton patents above referred to, if no examination of 
the interior construction of the chuck described by Jacobs had been 
made. And it is not considered that the combination of a well-known 
and unpatentable idea with a particular form of device described in 
an old and expired patent can be made the basis of a valid patent for 
a new term, when no usé or device is shown except in so far as the 
particular combination has never been made between exactly the same 
éléments before, and when the same use has been shown in connec- 
tion with équivalent devices of a form diiïering in immaterial respects. 
Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 489-491, 20 Sup. 
Ct. 708, 44 ly. Ed. 856. Such a combination does not amount to a 
new application of an old device to an old form of construction, where- 
in there is novelty in the application itself. It is merely a différent 
application, without novelty, except that the éléments combined hâve 
not been united in one structure before. 

For thèse reasons, it seems impossible to hold the Jacobs patent 
valid, whatever interprétation may be given to the claims therein ccfct 
*5ined. 
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It will be observed that Jacobs bas specified an alternative form of 
kèy, whîçh is to fit over a pin or pins upon the body back of the sleeve. 
Claim 3 is confined to a key inserted in a recess, and therefore the 
form of key to be used with a pin must be read upon daims 1 and 3. 
The patentée Jacobs, moreover, testified that by the words "back of 
the sleeve" he meant toward the spindie end of the lathe, and he 
therefore needs the aid of claims 1 and 2 if any other position of the 
key-seat is to be held patented by him. The contention, therefore, 
that the defendant's chuck, having teeth upon the jaw side of the 
sleeve, and recesses for the insertion of the key at that point, is an 
infringement of the complainant's claim 3. especially assuming that 
the mère use of the key has been anticipated, must be held unfound- 
ed; and the only remaining question, although perhaps rendered un- 
necessary, is to consider whether claims 1 and 2 are merely équivalent 
to claim 3, and whether, if not, they are too indefinite to be of any 
effect whatevef. 

As has been said, the description in the patent, and the devices set 
forth in the drawings, whereby pins may be employed, must be con- 
strued as referring to claims 1 and 2. The necessity of having some 
bearing or seat for the key is, like a fulcrum for a lever, a proposition 
that must necessarily be understood in any such description, and this 
court would therefore conclude that claims 1 and 3 may be considered 
sufficient in form to be ihe basis of a slightly différent claim than that 
of claim 3, rather than to consider that a necessary élément of de- 
scription has been omitted. 

Inasmuch, however, as the entire patent would seem to be invalid 
for the reasons above stated, decree must be for the défendant. 



AMERICAN SULPHITE PtJLP CO. v. CROWN-COLUMBIA PULP & PA- 
PER CO. 

(Circuit Court, D. Oregon. March 1, 1909.) 

Na. 8,237. 

1. Patents (§ 288*)— Suits tor Infringement— Equitt Ïubisdiction. 

The fact that a patent had but 48 days to run at the tlme of the com- 
mencement 0f a suit to enjoln Its Infringement does not deprlve a court 
of equity of Jurlsdlctlon. 

[Ed. Note,— For other cases, see Patents, Cent Dlg. | 465 ; Dec. Dig. t 
28&*] 

2^ Patents (§ 288*)--Suits foe Infeinoement— Equity JtraiSDicnoN. 

Allégations lu a blU for Infringement, showing that complalnant dérives 
hls beneflt from the patent tlirough the granting of licenses, do not de- 
prlve equity of Jurlsdlctlon on the ground that he has an adéquate remedy 
at law, where Jt also shows that therè is no establlshed Ticense f ee for ail 
users and prays an accountlng of profits. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. S 288.*] 

3. Patents (§ 317*)— Surrs fob Infèingement— Permanent Injunction. 

A blU for infringement flled before the expiration of the patent, show- 
ing that défendant has in its possession and is uslng infringîng structures, 

*For other cases see same topic & { numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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States grounds for tàe grantlng of a perpétuai injunction against their 
further use even after the patent has expired. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 317.*] 

In Equity. On demurrer to bill. 

The purpose of tliis suit Is to enjoln the Infrlngement of a patent. By the 
averments of the bill it appears that the complainant is the owner of a 
patent upon an invention for pulp digesters. The llfe of the patent extended 
to January 27, 1908. The complainant claims a monopoly of the patent, but 
shows that it is ready, able, and willing, and now stands ready, able, and 
willing, to supply the entire demand for the market ; that since the grant of 
the letters patent the complainant has given full and ample notice to ail pulp 
manufacturers of the United States from tlme to time of its ownership there- 
of, and that infringers thereof would be prosecuted, and ail parties hâve been 
fully notifled of the complainant's purpose; that the patent right has been 
established by suits in equity heretofore instituted in the courts of the 
United States ; that the Invention and letters patent bave been and still are 
of great benefit and advantage to the complainant ; that the public has large- 
ly acquiesced in the rights of complainant ; that nearly, if not quite, two-thirds 
of ail the pulp manufacturers in the United States using the sulphite process 
hâve availed themselves of the benefit and advantages arising from said letters 
patent by taking licenses from the complainant ; that in the course of nego- 
tiating and selUng such licenses it has been necessary to bring, or threaten 
to bring, many suits, as the mills In which the sulphite process is carried on 
are scattered throughout wldely separated portions of the country, and often 
In remote districts, and because of the further fact that In every case the 
structure Involved is a closed vessel, and the nature and character of the 
lining could not be learned without the consent of the owners thereof, and 
that, in spite of the fact that complainant and its agents hâve been diligent in 
investigating the matter of the infringements of its letters patent, it has been 
physically Impossible for it and them to the présent time to take up and prose- 
cute ail litigatlon; that it has not been possible to establish, and that com- 
plainant has not established, a fixed, certain, and unlform license fee for said 
licenses, for the reason that it appeared to complainant to be inéquitable and 
unjust to do so, but that complainant has sought to obtain and has obtained 
In every case a license fee satisfactory in amount, both to itself and to its 
llcensee, with référence to the size and character of the work carried on, the 
particular circumstances of each case determlnlng the reasonable fee for the 
licenses In question; that the défendant, contriving to injure and deprive 
the complainant of the benefit and advantages which mlght otherwise hâve 
accrued unto It from the Issue of said letters patent, and prior to the flllng 
of the bill herein, has manufactured and used pulp digesters without the li- 
cense or allowance, and against the will, of the complainant, and is still wrong- 
fuUy using such digesters, whereby défendant has reallzed large profits, but 
has refused, and still refuses, to pay complainant a reasonable license fee or 
any license fee; that the complainant has no fixed and established unlform 
license fee, such as to constitute a measure of damages in an action at law ; 
that complainant has heretofore, and since the Issue of said letters patent, and 
prier to the Institution of this suit, notifled the défendant in writing of its 
willlngness, upon recelpt of a reasonable royalty, to grant a license under 
said patent for the past and future use of the said invention, and has offered 
and now offers so to license the use thereof by the défendant. The prayer 
seeks a discovery and demands an injunction, both provislonal and permanent, 
and an accountlng and recovery for the use of the patent. 

The défendant has interposed a demurrer to the bill, asslgning the foUowIng 
grounds, to wit: (1) Because the bill does not show facts entitling complain- 
ant to any équitable relief. (2) Because the patent had only 48 days to run. 
(3) Because the patent has already expired. (4) Because the court has no 
jurisdlctlon of the bill. 

*For other cosab see same topic & { humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Benner & Poster and A. L. Veazie, for plaintiff. 
Cake & Cake and Franklin T. Griffith, for défendant. 

WOIvVERTON, District' Judge (af ter stating the facts as above). 
The strong objection to the bill is that ît does not state a case for équi- 
table cognizance ; the principal reason urged being that it appears f rom 
the averments tbereof that the complainant has a plain, speedy, and 
adéquate remedy at law. 

Preliminarily, it should be stated that the suit was instituted Decem- 
ber 10, 1907, and the défendant was required, under the subpœna, to 
answer the exigencies of the bill January 6, 1908. The complainant's 
satent expired January 37, 1908 — 48 days after the suit was instituted. 
While counsel for défendant call attention to the fact that no effort 
was made during fhe life of the patent to obtain a provisional injunc- 
tion, they do not seem seriously to urge that that fact alone would de- 
feat the suit. They do say, however, that the fact affords strong rea- 
son why the request in the bill for an injunction must be held to be a 
mère pretext, not to be seriously considered. 

It is a rule of équitable procédure in patent cases that if, in the ordi- 
nary côxirse of practice, there is time between the date of fhe institu- 
tion of tTie suit and the expiration of the patent to apply for and ob- 
tain a provisional injunction, the other averments of the bill showing 
ground for équitable interposition, the court will entertain jurisdiction 
and prbceed in the cause, notwithstanding it may be that the patent 
will expire presently, and before the controversy can be finally deter- 
mined. Mr. Justice Blatchford sustained a bill where the patent had 
but 26 days t'o run (Toledo Mower & Reaper Co. v. Johnston Harvest- 
er Co. [C. C] 24 Fed. 739), and dismissed another where the patent 
wqyld survive but 4 days (Mershon v. J. F. Pease Furnace Co. [C. C] 
24 Fed. 741). 

The Suprême Court, in Clark v. Wooster, 119 U. S. 322, 7 Sup. Ct. 
2l7, 30 1,. Ed. 392, affirmed the holding of the lower court, in sustain- 
ing a bill filed with the patent but 15 days tb run, the court saying: 

"If thé case was bne (or équitable relief when Hie suit was Instituted, the 
mère fact that the ground for such relief expired by the expiration of the 
patent would not take away the JurisdlCtlOn, and preclude the court from pro- 
ceedlng to grftnt the Incidéntal relief Whlch belôngs to cases pf that sort." 

In a later case, Beedle v. Bennet, 123 U. S. 71, 75, 7 Sup. Ct. 1090, 
1092, 30 h. Ed. 1074, the Suprême Court says : 

"As the patent was In force at the tlme the Mil was flled, and the complaln- 
ants were entltled to a prellmlnary Injunction at that tlme, the jurisdiction of 
the court Is not defeated by the expiration of the patent by lapse of tlme before 
final decree." 

See, also, to the same purpdse, Busch v. Jones, 184 U. S. 598, 32 Sup. 
Ct. 511, 46 L. Ed. 707; Brddks v. Miller (C. C.) 28 Fed. 615; Ross 
v. City of Ft. Wayne, 63 Fed. 466, 11 C. C. A. 288; Chinnock v. Pater- 
son, P. & S. Tel. Co. (C. C.) 110 Fed. 199; United States Mitis Co. v. 
Détroit Steel & Spring Co., 132 Fed. 863, 59 C. C. A. 589 ; Carnegie 
Steel Co. y, Colorado Fuel & Iron Ço. (C. C. A.) 165 Fed. 195. 

In the casé àt bar an order to show cause why the provisional in- 
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junction should not issue mîght havé been set down for hearing upon 
10 days' notice, or even less, so that there was ample time for com- 
plainant to hâve obtained the injunction prior to the expiration of the 
patent, and the cause is within the rule. 

But to the main contention, having found that the proximity in 
time of bringing the suit to the time of the expiration of the patent 
does not in itself defeat the cause, is the cause one for équitable inter- 
position? The same principles of equity afïecting jurisdiction must 
be applied in patent right cases as in other causes where équitable 
relief is sought, and, if jurisdiction will not attach in one case, it will 
not usually attach in the other. This is conceded. But it is alleged 
that the bill shows that complainant's only benefit to be derived by 
the patent is from its use by the public, and that, if the public be en- 
joined, the revenue to be derived from the patent would cease. Hence 
it is insisted that it is not the real purpose to prevent any one from 
using the patent, but to require payment from such as do use it ; and 
thus the owner can bave no other remedy than the recovery of a 
license fee proportionate in amount to the value of the use. The law, 
it is claimed, in this view affords an adéquate remedy. The reasoning 
is faulty. The bill allèges a monopoly of the patent, and shows, in 
effect, that complainant is able to supply the market, but is willing 
that the public may use the patent upon satisfactory arrangement 
with complainant for payment of the license fee. There has never 
been given authority to any one to use without the consent of the 
complainant, but parties hâve, contrary to the rights of the patentée, 
surreptitiously employed the patent right in their manufacturing in- 
stitutions, which is tortious as to the complainant. The latter has 
the right to demand that such a practice cease. While having that 
right, it has also the right to require of the défendant an accounting 
for the profits earned by the user by reason of its tortious appropria- 
tion of the patent. Because the use is open to those who are willing 
to pay a license fee, it does not follow that any may use it without 
paying such fee, and so continue to use it in spite of the protest of 
the owner. Such a course of reasoning would entail a multiplicity 
of actions, to say the least, which, in itself, would be cause for in- 
voking équitable interposition. This spécifie objection of counsel is 
pertinently answered in Peters v. Chicago Biscuit Co. et al. (C. C.) 
142 Fed. 779. That case is in close analogy to this, and the reasoning 
of the learned judge is sufficient in itself to dispose of this case. 

It seems to be thought that the allégation in the complainant's bill, 
as follows: 

"That your orator has heretofore, and since the issue of sald letters patent, 
and prior to the bringing of this suit, duly notifled in writlng the défendant 
herein, as herelnbefore set forth, of its wlllingness, upon the receipt of a rea- 
sonable royalty, to grant a license under sald patent for the past and future 
use of the sald invention and improvement, and has ofCered and now offers so 
to license the use thereof by this défendant" 

— shows that complainant is seeking a license fee rather than injunc- 
tional relief. This, however, merely indicates complainant's previouS 
practice in licensing the use of its patent; that is to say, a method by 



144 169 FEDERAL EEPOBTBR. 

which the market was supplied, with the use of thè monopoly reserved 
in the complainant. 

The further averments in the bill may now be considered. By the 
eleventh paragraph it appears that nofixed, certain, or uniform h- 
cense fee has been established, and that the amount thereof has been 
dépendent upon the size and character of the work being carried on 
and the particular circumstances of each case. By the twelfth para- 
graph, it further appears that the défendant has unlawfully realized 
large profits from the use of said patent, and continues in its refusai 
to pay complainant a reasonable or any license fee. By the fourteenth 
paragraph, that there has been established no uniform license fee such 
as to constitute a measure of damages in an action at law. Beyond 
ail this, it appears that défendant has manufactured and used pulp 
digesters in its mill in infringement of complainant's patent, and is 
still willfully using the same, and will continue to so use them. 

Applying the principle established by the previously cited author- 
ities, namely, that the fact that the right of a permanent injunction is 
lost by an expiration of the patent pending the suit does not oust the 
court of jurisdiction, the cause being one for équitable relief in the 
first instance, would seém of itself to be décisive of the cause. Aside 
from this, there is still another cogent ground for équitable cog- 
nizance, the coUrt having obtained jurisdiction by a timely commence- 
ment of tjie suit, which is, that the défendant has in its possession 
digesters constructed in pursuance of complainant's patent. As to 
thèse, the complainant has the right to hâve their further use by the 
défendant perpetually enjoined. 

"ïhe weight of authority seems to me," says Holt, District Judge, In Under- 
wood Typewrlter Co. v. Elllott-Flsher Ckj. (C. C.) 156 Fed. 688, 590, "to hold 
that goods, manufactured during the llfe of a patent which infringed it cannot 
bé sold or used after the explra.tion of the patent. The making of such goods- 
during tfae existence of the monopoly which is created by that patent is in 
violation of the patent law, and, In my opinion, It Is not untll after the expira' 
tion of the patent that bnsiiiess rivais are at llberty to manufacture articles in 
conformity .with the Invention descrlbed in the patent for the purpose of sell- 
ing them"-^citlng a number of authorities. 

In Toledô Mower & Reaper Co. v. Johnston Harvester Co., supra, 
the court reta;ined équitable jurisdiction on the ground, among other 
things, thàt the défendant had previously manufactured quantities of 
machines under the infringing patent, which it intended to put upon 
the market, and restrained any sale of such machines after the expira- 
tion of the patent. The weight of authority is in support of the posi- 
tion although holdings may be found to the contrary. American Dia- 
mond Rock-Boring Co. v. Sheldon (C. C.) 1 Fed. 870; American 
Diamond Rock-Boring Co. v. Rutland Marble Co. (C. C.) 3 Fed. 355; 
New York Belting & Packing Co. v, Magowan (C. C.) 27 Fed. 111. 

The license fee not being fixed, which, by the nature of things, was 
not susceptible of uniform régulation in amount, and the realization 
of large profits from the use of the patent by défendant, to détermine 
which an accounting is necessary, are potent factors in inducing équi- 
table cognizance. Further than this, it would seem that a discovery 
is necessary to détermine the dimensions of the digester or digesters 
that défendant was or may hâve been using. 
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The court is of the opinion, therefore, that the demurrer should be 
overruled. 

I hâve not overlooked the authorities cited by counsel for défend- 
ant. Thèse authorities, while sound in principle, do not seem to me 
to be appHcable under the facts of the présent controversy. 



MITCHELL V. INTERNATIONAL TAILORING CO. 
(Circuit Court, S. D. New York. March 15, 1909.) 

1. Bquitt {§ 196*)— CfiOss-BiLi/— Necessity to Entitle Défendant to Atfibm- 

ATivE Relief. 

It Is the gênerai rule In equlty that a défendant can obtain affirmative 
relief, as by injunction, only by flllng a cross-blll. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. { 450; Dec. Dlg. | 
196.*] 

2. Patents (§ 294*) — Suit fob Infbingbment— Notice of Suit Sent by Com- 

PLAINANT to DEFENDANT'S CUSTOMERS— INJUNCTION. 

An injunction denied to the défendant in a pending suit for Infrlnge- 
ment of a patent to restrain complalnant from sending clrculars to de- 
fendant's customers glving notice of the suit, and warnlng them against 
contributory Infrlngement, where the statements made In such clrcular» 
were true, and there was no évidence of bad faith. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 294.» 
Grounds for déniai of preiimlnary Injunctions in patent infrlngement 
suits, see note to Johnson v. Poos Mfg. Co., 72 C. C. A. 123.] 

In Equity. On pétition by défendant for injunction. 
See, also, 170 Fed. 91. 

PhiHpp, Sawyer, Rica & Kennedy, for complainant. 
Kenyon & Kenyon, for défendant. 

WARD, Circuit Judge. This is a pétition by the défendant for an 
order restraining the complainant from issuing infringement notices. 
The complainant, owner of United States letters patent 861,747 and 
861,749, issued July 30, 1907, for advertising devices, has brought suit 
against the défendant for infringement. A motion for preliminary in- 
junction is pending, and the défendant has filed a demurrer. 

The patented devices are in the form of a communication which 
con tains a name and address, and thèir object is that this shall be 
preserved after the circular has been thrown away. To this end it 
is printed on an attractive picture, easily detached, or on a card in- 
serted in the letter. The scheme is that the manufacturer of any 
article, say clothing, shall get from local clothes dealers a list of their 
customers, and to thèse customers the patented letters are sent, direct- 
ly informing them that the manufacturer's goods can be had of the 
local dealer, whose name and address are inclosed; The bill charges 
that the défendant has sent out similar devices to customers of local 
ready-made clothes dealers. After beginning this action the complain-! 
ant sent out infringement notices to the local dealers, or some of them, 
who had furnished mailing lists to the défendant, informing them that 
this action had been begun, that they would be treated as contributory 
infringers if it were found that they had so supplied the défendant, and 

*For other cases see samt toplc & § numbeb In Dec. & Am. Diga. U07 to date, & Rep'r Indexe! 
169 F.— 10 
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réqùesting them to authorize the complainant's attorney on their behalf 
to prevent thèse mailing lists from being so used. Thèse notices hâve 
evidently caiised more or less of a panic among the defendant's cus- 
tomers, and are elearly very embarrassing to its business. For this 
reason the défendant has filed this pétition for an order restraining 
the complainant from continuing to send ont such notices, pending 
the décision of the demurrer, and until the further order of the court. 

The pétition contends that the pat-ents are obviously invalid and that 
the circularizing is done in bad faith. The gênerai rule in equity cer- 
tainly is that a défendant can obtain affirmative relief only by fîling 
a cross-bill. 16 Cyc. 324. It is true that applications like this hâve 
been considered. New York Filter Co. v. Schwarzwalder (C. C.) 58 
Fed. 577; Warren Featherbone Co. v. Landauer (C. C.) 151 Fed. 
130. But injunctive relief was denied, and the question of practice was 
not raised. In Kelley v. Ypsilanti Co., 44 Fed. 19, 23, 10 L. R. A. 686, 
the question was raised, but not passed upon, because the injunction 
was denied. 

Conceding that I hâve power to do so, I think I should not grant the 
relief pfayed for. No opinion upon the patents need now be expressed, 
because at this stage of the case they must be taken to be valid. The 
papers submitted do not satisfy me that the complainant is acting in 
bad faith. The statementS: contained in its circulars are truthf ul, and 
it has in support of its patents brought -suit in this circuit against the 
défendant, a manufacturer, and in the Circuit Court for the District 
of Indiana against a local dealer, who is alleged to hâve furnished the 
défendant with a mailing list of his customers. There is no reason to 
suppose that the complainant doubts the validity of his patents, and, 
if they are valid, local dealers who furriish mailing lists to the défend- 
ant, knowing or having reason to knbw that the défendant will use 
them for the .purpose of cirçulating infringing devices, do contribute 
to the infringemënt. 

As the complainant is acting within his rights, the prayer of the péti- 
tion is denied. 



NATIONAL PHONOGRAPH 00. et al. r. WALKHE. t 

(Circuit Court, B. D. tennsylvanla. March 31, 1909.) 

No. 255. 

Patents (S 303*)— Suit fob Infmngement— Pbeliminabt Injunctioh. 

Whether the réservation by the manufacturer of a patented article of 
the rlght to flx the prlce àt which such article may be sold at retail fol- 
lows such article after It has been once sold to an actual user, Is a ques- 
tion which wlll not be determined on a motion for a prellminary injunc- 
' tion. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. .| 303.*J 

In Equity. On motion for preliminary injunction. 

Charles N. Butler, for the motion. 
Duke Walker, in pro. per. 

——^^—T——. — . ,' ' ' — T-^ r— — ' 

♦For other oaBÇB «eo »ame toplc & înumbke In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
■ tFor oplnlpç on B«!o»a motloa tor preliminary Injunction, see 169 Fed. 1023. 
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J. B. McPHERSON, District Judge. By this motion the court 
is asked to go a step beyond New Jersey Patent Co. v. Schaefer (C. 
C.) 144 Fed. 437 — indeed, beyond any other case of which I hâve 
knowledge — and to restrain the respondent summarily from selling 
patented phonograph records, although he had entered into no agree- 
ment with the complainants, and apparently bought the records in 
question not from licensed dealers, but from private persons who had 
been using them upon their own machines, and disposed of them un- 
der circumstances and for reasons that hâve not been disclosed. It 
may be that the restrictions concerning price which are now sought 
to be enforced follow the records indefinitely into the hands of suc- 
cessive purchasers; I hâve no présent opinion on this subject; but, 
as the question involved is important and was not argued at the hear- 
ing of this motion, I prefer not to décide it until final hearing. The 
point was expressly reserved in Victor Talking Machine Co. v. The 
Fair, 123 Fed. 427, 61 C. C. A. 58, and I hâve been referred to no 
case in which it has been decided. 

A preliminary injunction is refused. 



In re GHAZAIi. 

(District Court, B. D. New York. February 24, 1909.) 

Bankeuptct (§ 143*) — Peopeett Passing to ïbusteb— Eewabd Awabded to 
Bankeupt. 

An award made by the Secretary of the Treasury to an Informant as 
a reward for Information leadlng to the selzure of smuggled goods, under 
Act June 22, 1874, c. 391, § 4, 18 Stat 186 (U. S. Comp. St. 1901, p. 2019), 
although not pald orer, Is property of the elalmant, and, being assignable, 
under Rev. St S 3477 (IT. S. Comp. St. 1901, p. 2320), Is property whlch 
the elalmant could hâve transferred, and passes to his trustée on hls sub- 
séquent bankruptcy, under Bankr. Act July 1, 1898, c. 541, § 70a (5), 80 
Stat 565, 566 (U. S. Cîomp. St 1901, p. 3451). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 143.*] 

In Bankruptcy. 

Joseph S. Buhler, for trustée. 
London, Davis & Medalie, for bankrupt. 

CHATFIELD, District Judge. The bankrupt was the informant 
with relation to several customs seizures, and the facts both in rela- 
tion to the pétition in bankruptcy and the particulars of this matter 
are set forth in a former opinion. (D. C.) 163 Fed. 602. The only 
change in the situation is that after considérable délibération the mon- 
ey awarded by the Secretary of the Treasury to Ghazal, for the re- 
ward in the first bf the seizure cases, amounting to $428.93, has been 
paid to the trustée in bankruptcy, and the bankrupt has now applied 
to this court for the payment of the said reward to him, upon the 
ground that it is exempt, and is not property the title to which would 
pass to the trustée under the provisions of section 70 of the bank- 
ruptcy law (Act July 1, 1898, c. 541, 30 Stat. 565, 566 [U. S. Comp. 

*For other c&ses se* savae toplc £ S numbeb lu Dec. & Am. Diga. 19D7 to date, & Rep'r Indexei 
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St. 1901, p. 3451]). This question was quite fully presented, and 
the cases relating thereto recited, at the time of the former opinion. 
ît is unnecessary to restate them at this time, and as a gênerai prop- 
osition it seems to this court that such claims are not légal rights 
nor équitable rights passing to an assignée in bankruptcy, before the 
Secretary of the Treasury has exercised his jurisdiction and discré- 
tion in the matter, 

Whether or not Act June Sa, 1874, c. 391, § 6, 18 Stat. 186 (U. S. 
Comp. St. 1901, p. 2019), is constitutional or otherwise (U. S. v. 
Queen [D. C] 105 Fed. 369), ail of the claims with which we are 
concerned at présent are matters that must be judged from the provi- 
sions of sections 3 and 4 ; and it is difficult to see how an assignée or 
trustée in bankruptcy could argue that, if the Secretary of the Treas- 
ury had not passed upon the question of rewarding the informer, he 
could be compelled to exercise that discrétion and grant the award 
to the bankrupt, for the benefit of the creditors or of the estât e, if 
it seemed best to him to withhold the reward. It may be presumed 
that from the standpoint of public policy, the Secretary of the Treas- 
ury would in such cases consider that the reward was to be paid to 
encourage informers, not to pay informers' debts, and that the re- 
quest of the informer would be necessary, as well as that of his cred- 
itors, to appeal to the Secretary's discrétion. 

But with relation to the fund as to which this motion is made the 
Secretary of the Treasury had exercised his discrétion, and had de- 
termined that the informer was entitled to receive the amount paid 
over, before the pétition in bankruptcy was filed. If the Secretary 
of the Treasury had paid this money to the informer, and the péti- 
tion in bankruptcy had been filed, and the money seized before the in- 
former had spent it, this court would not be prepared to hold that it 
was exempt, from the fact that it had been paid as a reward, in the 
absence of a statute creating such exemption; and it would seem 
that if the Secretary of the Treasury had determined the amount 
of the reward, and that the same should be paid, and a warrant had 
been drawn, the informer would then hâve a daim that could be 
enforced in some court, if withheld arbitrarily, and not by revocation 
of the décision of the Secretary of the Treasury. 

Section 3477, Rev. St. (U. S. Comp. St. 1901, p. 2320), provides 
that such a çlaim is assignable, and lience must be then considered 
property of the claimant. This would bring the claim upon the first 
reward, at the time of the filing of the pétition in bankruptcy, within 
the statement of Judge Story in the case of Comegys v. Vasse, 1 Pet. 
193, 7 L. Ed. 108. This same distinction has been observed and ap- 
proved in the case of Williams v. Heard, 140 U. S. 539, 11 Sup. Ct. 
885, 35 L. Ed. 550. 

It seems proper to hold, therefore, that the amount paid over by 
the Secretary of the Treasury to the trustée in bankruptcy would fall 
within the language of section 70, subd. 5, of the bankruptcy law, 
and would be property which, prior to the filing of the pétition, could 
hâve been transferred by the bankrupt. 

As to the other possible rewards, public policy seems to suggest 
that they should be exempt from debts. 
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In re GUILBBRT. 

(District Court, E. D. Pennsylvania. March 27, 1909.) 

No. 2,489. 

1. Bankeuptcy (§ 414*)— Objections to Dischabob— Fea-oduient Convet- 

ANCES— Evidence. 

On an application for a bankrupt's discharge, évidence held to sustaln a 
findlng that the bankrupt had procured certain property, In whlch he held 
an équitable interest, to be conveyed to hls wife for the purpose of de- 
fraudlng hls creditors, and that he was, therefore, not entitled to a dis- 
charge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 722 ; Dec. Dig. 
f 414.*] 

2. Bankeuptcy (§ 408*)— Objections to Dischaege— Assets— Failuee to 

schedule. 

Where a bankrupt made oath to a schedule of hls assets whlch dld not 
Include an equlty in certain real estate, whlch he procured to be conveyed 
to his wife for the purpose of defrauding hls creditors, he was not en. 
tltled to a discharge because of havlng falsely sworn that he had in 
cluded ail hls property in the schedule. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. { 733; Dw. 
Dlg. § 408.*] 

In Bankruptcy. On report of référée. 
See, also, 154 Fed. 676. 
Joseph Hill Brinton, for objecting créditer. 
Francis S. Cantrell, Jr., for bankrupt. 

HOLLAND, District Judge. Spécifications of objections were du- 
ly filed in this case and abandoned by the party. Subsequently, on the 
llth day of July, 1907, Judge McPherson allowed one A. B. Guilbert, 
an objecting créditer, to prosecute thèse spécifications of objections, 
previously filed, in forma pauperis under the act of July 20, 1893, c. 
209, 27 Stat. 252 (U. S. Comp. St. 1901, p. 706), and pointed out which 
of them were in form to be considered. They are ten in number, the 
fourth and fifth of which charge the conveyance of certain properties, 
in the borough of Norristown, to the wife of the alleged bankrupt on 
December 4, 1905. The considération of thèse properties, it is alleged, 
was paid by Thomas M. Guilbert, and conveyed to his wife for the 
purpose of defrauding his creditors. 

An examination of the record shows that the bankrupt had an in- 
terest in the properties mentioned in the fourth and fifth spécifications 
of objections, and that he placed them in his wife's nanie for the pur- 
pose of keeping them out of the reach of his creditors. The properties 
were owned by one Albrechi, and figured in a trade of property in the 
county of Montgomery. They were mortgaged for $3,000, and played 
a part in the transaction which was negotiated and conducted by the 
bankrupt as the real estate agent. Three or four properties were in- 
volved, together with some cash, and the bankrupt was entitled to a 
commission. He was paid $100, and the title to thèse properties was 
placed in the name of his wife, for which she paid nothing, and she 
held the title when the schedule of his property in bankruptcy was filed. 

•For other oa«ea see same topic & § numbkk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



450 169 FBDEBAIi RHPOBTBE. 

There was an effort to show that during the negotiations for the ex- 
change by Guilbert, as agent, it was discovered that the properties men- 
tioned in the fourth and fifth spécifications had no value over.and above 
the mortgage, and that they were simply given to Mrs. Guilbert to hâve 
somebody to hold the title ; in other words, they were so worthless that 
neither Albrechi nbr any of the other parties interested in thé transac- 
tion cared to hâve the title in their names, and that Mrs. Guilbert was 
willing to hâve the burden thrust upon her. This is such an unusual 
and improbable story that the mère récital of it, in connection with the 
other f acts and circumstances established by documentary évidence and 
the uncontradicted testimony.of witnesses, is the most convincing proof 
of the faci that the transfer was intended as part compensation to Guil- 
bert for his commission as agent in bringing about the exchange of the 
properties. There is no doubt about the fact that the bankrupt was a 
real estate agent, and that he took up this scheme of making this ex- 
change in properties and went to very considérable trouble to carry it 
into effect, and as part of the resuit of his efforts we find that the title 
to thèse properties was placed in the name of his wife, for which she 
gave no considération whatever. So that, whatever the value of the 
equities, it is plain they were to go to the bankrupt for value, and he 
placed the title in the name of a third party, as he had been doing with 
ail his real estate for years, during ail of which time he was indebted in 
a considérable amount. The objection raised to his discharge upon 
this ground should therefore be sustained. 

And, further, the seventh spécification charges the bankrupt with 
having committed an offense punishable by imprisonment in having 
made a falsç oath to his schedule of assets in his pétition in bankrupt- 
cy in not having irtcluded his interest in thèse -properties. However 
small the value of the equities in thèse properties was at the time of 
the filing of the pétition, if they belpnged to the bankrupt, it was his 
duty to schedule them as an asset, Having failed to do so, he could 
not truthfully swear that he had incltjded ail his property in the sched- 
ule, and in making such an affidavit he is guilty of having made an oath 
to a false statement. 

The fourth, fifth, and seyenth spécifications of objections to the' dis- 
charge of the bankrupt are sustained, and his discharge is refused. 



H. B. WIGGINS SONS' CO. v. OOTT-A-LAP CO. 
(Circuit Court, D. Connectlcut. Aprll 16, 1909.) 

1. Masteb and Sïbvant (§ 60»)— CoNFiDENTiAL Employmi;nt— Tbadic Sbceets. 

Where a confldentlal employé learns his employer's trade secret In the 
course of the employment, such employé cannot make use of the secret 
to his employer's dlsadvâhtage, whether an agreement that he will not do 
so Is expressed In the employment contract or only ImpUed. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 60.*] 

2. Injunction (§ 56*) — Tbade Secrets— Disclosube. 

Mère hlrlîig of complalnant's former confldentlal servant, who had 
acquired knowledge of the complalnant's trade secret, by complalnant's 

'For otber vases see eame toplc & § numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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business rival. In the absence of anything more than mère opportunlty on 
défendant'» part to learn and use complalnant's secret, was insufflcient 
to justify the Issuance o( an Injunctlon, either against défendant or the 
employé, restralnlng the employé from imparting, and défendant from 
recelvlng or uslng, information concernlng such secret in defendant's 
business, to complalnant's préjudice. 

[Ed. Note. — For other cases, see Injunctlon, Cent 01g. { 110; Dec. 
Dig. § 56.*] 

In Equity. On motion for preliminary injunction. 

Edwin J. Prindle, for complainant. 

Henry C. White and Léonard M. Daggett, for défendant. 

PLATT, District Judge. The bill herein was filed March 11, 1909, 
and upon affidavits accompanying the same a restraining order was 
granted. The motion now to be decided was heard April 13th upon 
niore elaborate affidavits. The motion asks for an order enjoining 
the défendant during the pendency of the suit from "receiving or 
seeking to receive, or acquiring or seeking to acquire, from Robert 
W. Cornelison, any formula, process, or mechanical device or other 
manufacturing expédient" of the complainant, and from using the 
same in the manufactiire of wall coverings. 

The évidence shows that Cornelison is a consulting chemist, and as 
such was employed by the complainant in its business at Bloomfield, 
N. J., for a number of years. Under such employment his relations 
with the complainant were confidential and many secrets of the busi- 
ness came into his possession, The only secret specifically exploited is 
the formula for the backing upon the wall coverings and the process 
of applying such backing. The complainant claims that it owns a 
secret formula and process by which uniform backings of two colors 
only, one for the lighter and bne for the darker faces, can be used on 
ail wall coverings of the kinds made by it. He says that his backings 
will not penetrate to the face of the coverings, and because of that 
fact he can restrict the number of colors used on the backs as he does. 
This formula and process tends, he says, to promote economy and 
efficiency of manufacture. 

In the case at bar there is a contract about the employment in which 
Cornelison agrées not to disclose trade secrets, but the law about such 
secrets is too plain to require extended comment. If one person has 
a trade secret which is valuable to him, and another person enters 
into confidential employment with him in and about the business which 
demands the use of that secret, and by such employment learns the 
secret, he cannot utilize his secret knowledge to the disadvantage of his 
employer. If he does so, he robs his employer. That is the contract 
relationship between them, and it makes no différence whether it is 
expressed in writing or not. If not expressed, it will be implied. In 
the case under discussion there is no doubt about the confidential em- 
ployment and possession of trade secrets by Cornelison. He has now 
left the employment, and carries the secrets with him. He has ac- 
cepted employment with a rival manufacturer of wall coverings. 

The exact question before me is whether such a hiring of him by the 
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rival warrants a court of equity in resorting to so drastic a measure 
as the use of the injunctive power to prevent that rival from acquiring 
that secret knowledge. I cannot think that it does, unless the cir- 
cumstances surrounding the hiring are such as to persuade one that 
the ulterior purpose in such hiring is evil. It appears that long ago 
two différent managers of the defendant's business, which was then 
owned largely by other people, made efforts to learn the complain- 
ant's secrets by hiring from it men who knew some of the secrets. The 
défendant as then organized disavowed responsibility for the acts of 
its managers, and harmony seems to hâve reigned, as thoroughly as 
harmony can be expected to exist between avowed rivais, for a long 
time thereafter. The défendant as now organized and Dr. Cornelison 
State explicitly that there is no intention to dérive any benefît from the 
doctor's secret knowledge gained while in complainant's employ. 

If the injunction issues, it means that hereafter no man can work 
for one and learn his business secrets, and after leaving that employ- 
ment engage himself to a rival in business, without carrying on his 
back into that business the injunctive mandate of a court of equity. 
There is nothing whatever in thé facts of this case, except opportunity 
to do wrong and a suspicion in the mind of the rival that wrong will be 
done. The remedy asked for is an extraordinary one, and should not 
be lightly indulged in. The chancellor ought never to come into such 
a frame of mind that he assumes human nature to be essentially and 
inherently evil. Furthermore, the danger of irréparable injury is not 
manifest. Whether the secrets are given away or not can never be 
positively known, except by inspection of defendant's goods hereafter 
to be made. Whenever the outcome shall warrant it, the road to in- 
junctive relief is plainly marked and easily followed. 

■Upon such facts as hâve been brought to my attention it is my duty 
to deny the rhotibn for an injunction. 

This mémorandum has been written in the Cott-A-L,ap case. It ap- 
plies with equal, if not greater force, to the motion against Cornelison. 

That motion is also denied. 



In re BEADT. 

(District Court, W. D. Kentucky. November, 190a) 

Bankextptcy (§ 462*) — Adjudication— Aj?peal— Time— ScHEDULES—FArLtmiî 

TO FlI,E. 

A bankruptcy adjudication was entered April 17th. The bankrupt, on 
April 28th, applled for a rehearing, on which the court gave an oppor- 
tunity for further investigation of the facts and overruled a motion In 
an opinion delivered on June 9th, after which the barLkrupt attempted 
to appeal from the order of adjudication, but without supersedeas. Held, 
that such appeal not havlng been taken wlthin 10 days, as required by 
the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Oomp. St. 
1901, p. 3432]) I 25, and no supersedeas having fceen issued, was no 
answer to a raie to compel the bankrupt to file his schedules, but thai, 
the appeal having been taken, an order requiring the filing of schedules 
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would be resplted to allow the parties In interest to move to dlsmlss the 
appeal. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. §§ 924, 925; 
Dec. DIg. § 462.* 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

In Bankruptcy. On rule against the bankrupt to show cause why he 
should not be ordered to file his schedules. 

James R. Duffin and G. B. Likens, for petitioner. 
Barnes & Anderson and Norman Farrell, Jr., for bankrupt and oth- 
ers. 

EVANS, District Judge. The bankrupt not having filed his sched- 
ules, on motion of creditors he was ruled to show cause why he should 
not be compelled to do so. He was served with a copy of the order, and 
at the return day named therein filed a response, and therein insisted, 
upon grounds which will sufficiently appear from what follows, that 
the rule should not be made absolute, but should jae respited until his 
appeal in the case had been determined by the Circuit Court of Appeals. 
The creditors objected to the sufficiency of the response. 

On June 9th last the court, in an opinion then delivered, stated its rea- 
sons for overruling the bankrupt's motion to set aside an order, entered 
on April 17th, adjudicat'ing him a bankrupt. Under the express pro- 
visions of section 25 of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 553 [U. S. Comp. St. 1901, p. 3433]), an appeal from the order 
of adjudication, to be effectuai, must hâve been taken within 10 days. 
M has been frequently decided that a motion or other proceeding 
looking to a rehearing cannot operate to expand the statutory period 
of limitation if made after the time allowed for appealing had ex- 
pired. Conboy v. First National Bank, 303 U. S. 141, 37 Sup. Ct. 
50, 51 L. Ed. 128, 16 Am. Bankr. Rep. 773 ; Mills v. Fisher & Co., 20 ■ 
Am. Bankr. Rep. 337, 159 Ped. 897, 87 C. C. A. 77, 16 L. R. A. (N. 
S.) 656. Instead of availing himself of his right to appeal within the 
10 days, the bankrupt, after that period had expired on April 27th (sec- 
tion 31 of the act), to wit, on April 28, 1908, undertook not to appeal, 
but to obtain, a rehearing of the case; and the court, pending that 
motion and before deciding it, being anxious to ascertain whether 
he was entitled to a rehearing, gave opportunity for further investiga- 
tion of the facts, and, not being thereby convinced that any wrong 
had been done the bankrupt, in June overruled his motion to set aside 
the adjudication. Ail of this was done, however, for the purpose of 
enlightening the court upon the merits of the proceeding to set aside 
the adjudication, and not with any purpose of extending or enlarging 
the time for an appeal, the right to which had apparently been lost. 
In the very récent case of West v. McLaughlin's Trustée (C. C. A.) 
20 Am. Bankr. Rep. 654, 162 Fed. 124, the Circuit Court of Ap- 
peals of this circuit had occasion to point out the distinction that while 
a limit'ed time only was allowed for an appeal, the trial court, within its 
discrétion, might afterwards hear and détermine a motion or other pro- 
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ceeding f or a rehearing of the matter. Whether the bankrupt's appeal, 
taken in June last, be too late or not is a question altogether for fbe 
court where tMe appeal is pending, and not at ail for the trial court. 
Nevertheless, the considérations we hâve suggested will go far in in- 
fluencing the court"s discrétion upon a motion such as the one we are 
now considering, whereby the bankrupt in substance asks that the ruie 
requiring him tb show cause why he should not bé compelled to file his 
schedules be respited until his appealcan be determined. In his re- 
sponse the bankrupt also objects that the show-cause order was obtained 
without notice. As to this it will suffice to say that, while a notice 
might not hâve been improper, it was not at ail necessary, because the 
show-causé order itself gives notice and aflfords an opportunity on a 
certain named future day to show cause why the spécial relief sought 
should not be granted. The order, per se, gives him his day in court, 
and, besides, the bankruptcy act' expressly requires him to file his sched- 
ules without being ruled in the premises. 

What we hâve already said will indicate why the pendency of the 
appeal should not cçntrol our discrétion, and especially as the bankrupt 
deliberately declined to supersede the order of adjudication when he 
appealed f rom it. Without' a supersedeas an appeal never suspends the 
exécution of an order nor stops its en forcement. 

If the bankrupt résides in Tennessee (which, by the way, was well 
enough shown to be the fact, and so stated in our former opinion), his 
exemptions, as his response insists should be the case, will most prob- 
ably be governed by the law of that state, and ail questions in that con- 
nection can be easily presented and determined when the schedules are 
filed and exemptions claimed. He was adjudicated a bankrupt in Ken- 
tucky because his principal place of business had been in that state, and 
not because of résidence hère. 

We think the response of the bankrupt to the rule to show cause is 
altogether insufScient, but upon filing this opinion an order may be en- 
tered respiting the rule untiÎDecember 23, 1908, in order to allow the 
parties in interest an opportunity, if so desiring, to move the Circuit 
Court of Appeals to dismiss the appeal as having been taken too late. 
After the action of that court thereon we shall know bett'er how to pro- 
ceed on the rule. 



BECK V. JOHNSON et al. 
(Circuit Court, W. D. Kentucky. Aprll 13, 1909.) 

1. Removai, of Causes (§ 25*) — Geounds ^ Cause Abising Undeb United 

States Laws. 

Whether an action is removable as arising under the laws of the United 
States must be determined on the averments of plaintlff's pétition alone. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 58, 59 ; 
Dec. Dig. § 25.*] 

2. Bemovai. of Causes (§ 19*)— Oase in Law oe in Equitt. 

■ A case in law or in equlty consista of the rlght of one party as well as 
the other, and is removable as arising Under the Constitution or laws of 
the United States whenevér its correct décision dépends on the construc- 
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tlon of elther, or when the title or rlght set up by the party may be de- 
feated by one construction of the Constitution or laws of the United 
States and sustalned by the opposite construction. 

[Ed. Note. — For other cases, see Remoyal o£ Causes, Cent Dig. { 37; 
Dec. Dig. § 19.*] 

8. Death (I 47*)— Pétition— Négligence. 

Under the Kentucky practice to whlch fédéral courts sittlng In that 
State are required to conform In suits at law by Rev. St. § 914 (U. S. 
Comp. St. 1901, p. 684), It Is not essential for plaintiff, In an action for 
wrongful death, to state any more in his pétition than that the death 
of his Intestate was caused by defendant's négligence, a spécification of 
the détails of the acts constltutlng the négligence being unnecessary. 

[Ed. Note.— For other cases, see Death, Cent. Dig. § 61 ; Dec. Dig. § 47.*] 

4. Death (§ 57*)— Issues and Pboof. 

In an action for wrongful death alleglng négligence generally, évi- 
dence showing defendant's fallure to observe a fédéral or state statute, or 
a fédéral, state, or municipal régulation, is admissible to prove négli- 
gence. 

[Ed. Note.— For other cases, see Death, Cent Dig. § 74 ; Dec. Dig. § 57.*] 

5. Evidence (§§ 34, 47*)— Judicial Notice— Onitbd States Laws— Executive 

Régulations. 

State and fédéral courts take Judicial notice of the laws and executive 
régulations of the' United States. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 49, 50, 69 ; Dec. 
Dig. §§ 34, 47.» 

Judicial notice of public laws and régulations, see note to Smith v. City 
of Shakopee, 44 C. C. A. 4.] 

6. Removal of Causes (§ 19*)— Gbounds— "Laws of the United States." 

The phrase, "laws of the United States," as used In the removal aets, 
authorizing removal of a cause arislng under the laws of the United 
States, means acts of Congress, and does not Include executive rules and 
régulations, unless a recovery of damages is expressly authorized by stat- 
ute for a disregard of such régulations. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 37; 
Dec. Dig. § 19.*] 

7. Collision (§ 16*)— Régulations— Statutes— Construction. 

Rev. St i 4412 (U. S. Comp. St. 1901, p. 3020), requlring the board of 

supervising inspectors to establlsh régulations to be observed by steam 

vessels In passing each other, whlch are to be printed, signed, and posted, 

applles only to régulations to be observed by passing steam vessels. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 16.* 

Signais of meeting vessels, see note to The New ïork, 80 C. C. A. 630.] 

8. Shipping (§ 158*)— Injubies—Statutes— Construction. 

Rev. St. S 4413 (U. S. Comp. St. 1901, p. 3020), provides that every pilot, 
engineer, mate, or master of any steam vessel who neglects or wlUfully re- 
fuses to observe the régulations established pursuant to section 4412 shall 
be liable for ail damages sustalned by a passenger in his person or baggage 
by such neglect. Held, that such section only authorizes a recovery of 
damages by passengers against pilots, engineers, mates, and masters, as 
distinguished from the owners of vessels. 

[Ed. Note. — For other cases, see Shipping, Dec Dig. § 158.*] 

9. Pleadinq (§ 63*)— Statutoey Action— Pétition. 

Where plaIntifC founds his right of action on a spécial statute, his peti-, 
tion ifiust state facts showing that the action is within the terms of the 
statute. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 133; Dec. Dig. g 
63.*] 

*For other ca£es see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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10. SHiPPirro (§ 158*)— Régulations— Statutes. 

Açt Gong. Jan. 18, 1897, c. 61, 29 Stat. 489 (U. S. Comp. St 1901, p. 
3029), provîdes that ail vessels above 15 tons burden carrylng passengers 
and propelled by gas, fluid, naphtha, or electrlc motors are subject to tbe 
provisions of Bev. St. § 4426 (U. S. Comp. St 1901, p. 3029), relating to In- 
spection, and requirlng englneers and pllots therefor, and dedarlng that 
ail vessels so propelled, wlthout regard to tonnage, are subject to section 
4412 (page 3020) and so much of sections 4233 (page 2893) and 4234 as the 
board of supervlslng inspectors shall deem applicable and practicable for 
such navigation. Eeld, that such provisions apply to vessels propelled by 
gas, fluid, naphtha, or electrlc motors, and do not relate to steam vessels 
employed in inland navigation. 

[Ed. Note. — For other cases, see Shlpping, Dec. Dlg. § 158.*] 

11. Collision (§ 75*)— Signal Requlations—Statutes— Application— "Meb- 

CANTILE MABINE." 

Rev. St. § 4233 (U. S. Comp. St. 1901, p. 2893), provlding that steam 
vessels, when towlng other vessels, shall carry two bright, whlte mast- 
head llghts vertlcally, In addition to thelr side Ughts, whlch shall be of 
such a character as to be visible on a dark nlght with a elear atmosphère 
for at least 5 miles and show a uniform unbroken llght over an arc of 
the horizon at 20 points of the compass. Bold, that such section applied 
only to the navy and mercantile marine of the United States, "mercantile 
marine" belng used to mean the merchant service or business of commerce 
at sea, and that the section did not apply to steam yessels engaged In tow- 
lng on the iiLland rlvers of the United States. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §| 105-108; Dec. 
Dlg. § 75.*] 

Heavrin & Woodward, for plaintiff. 

J. E. Williamson, H. P. Taylor, and H. J. Peckinpaugh, for défend- 
ants. 

EVANS, District' Judge. This civil action at law for the recovery 
of $20,000 damages for the death of plaintifï's intestate was brought in 
the State court, and, having been removed by the défendants to this 
court, a motion t'o remand it has been made by the plaintifï. The pé- 
tition for removal, after showing (as, indeed, the plaintifï's pétition on 
its face had donc) that the matter in dispute exceeds in value the sum 
of $3,000 exclusive of interest and costs, asserts that "the action is 
one arising under the laws of the United States," and is therefore with- 
in Removal Act March 3, 1875, c. 137, 18 Stat. 470 (U. S. Comp. St. 
1901, pp. 508, 609). Whether or not this is correct is the sole question 
to be solved in passing upon the motion to remand. 

The plaintifï's pétition, after showing that R. D. Beck died intestate, 
and that plaintifï was appointed and qualifîed as his administrator by 
the proper state court', avers in paragraph 1 that on January 4, 1909, 
the défendant P. H. Johnson was the owner, and that the défendant T. 
K. Bowles, under the owner's employment, was the master, captain, 
or pilot, of the steamboat Samuel, and that : 

"On or about the 4th day of January, 1909, while the défendant Bowles 
was employed by his codef endant Johnson as master and pilot of said boat, 
the Samuel, and while the défendant Bowles was acting In the Une of his 
employment in the control, management, and direction of said boat, and while 
he was at the wheel plloting same, and in suprême commana tbereof, for his 
codefendant Johnson, who was then and there the owner tbereof, the défend- 
ant Johnson, acting by and through his codefendant Bowles as aforesaid, 
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neglîgently and carelessly manageS and operated the steamboat Samuel so as 
to cause the same, and the barges attached to same, to run against and over 
the raft whlch was tied up and anchored on the Ohio county shore of Green 
rfver, and on which the plaintiff's intestate was sleeplng, and whlle plaln- 
tiff was exereising care of bis own safety on Green river in Ohio county, 
Ky., thereby bruising, injuring, and drowning the said R. D. Beck, so that 
the said R. D. Beck dld die, as a direct and proximate resuit thereof, wlth- 
in one hour thereafter, and thls the défendant and each of them did in 
Ohio county, Ky., on or about the 4th day of January, 1909. 

"Plaintiff states that the injuries abore referred to were Inflicted, and the 
collision above referred to occurred, about 11:30 p. m. on January 4, 1909, on 
Green river, in Ohio county, Ky., and that Green river is and was then a navi- 
gable stream, whose waters flowed Into the Gulf of Mexico, and the said 
steamboat Samuel was then and there subject to the rules adopted by the 
board of the United States supervlsing inspectors, steamboat inspection serv- 
ice, February, 1907, which was approved by the Secretary of Commerce and 
Labor on E'ebruary 25, 1907, under the authority of section 4412, Rev. St. U. S. 
(U. S. Comp. St. 1901, p. 3020), and of the act of Congress approved January 
18, 1897, c. 61, 29 Stat. 489 (U. S. Comp. St. 1901, p. 3029) ; that the steamboat 
Samuel was then and there towlng three barges in front of it by pushing 
against the same, and also towing one barge on each side of It, at the tlme 
ana place of the injuries complained of ; that the moon was shining brlght- 
ly, and only a thin mlst or fog was In existence at the time and place of the 
Injury and collision hereinbefore set eut; and that rule 13 of the United 
States board of supervlsing Inspectors, a'bove referred to, Is as follows: 

" 'Rule 13. In fog, mlst, falling snow, or heavy rain storms, whether by day 
or by night, the signais descrlbed in this rule shall be used by steam vessels: 

" '(a) A steam vessel under way in fog or thlck weather shall sound at in- 
tervais of not more than one minute a prolonged blast of whistle, of from 
four to six seconds' duration, except that when towing one or more vessels, 
she shall sound three blasts. of the whistle in qulck succession.' 

"And that rule 14 of the board above referred to la as follows: 

" 'Bule 14. Every steam vessel shall, in thick weather, by reason of fog, 
mlst, falling snow, heavy raln storms, or other causes, go at moderate 
speed.' 

"And further, as a part of rule 14 of said board, on page 11 thereof: 

" 'The lights for barges and canal boats when towed ahead or alongside 
of the steamer, as Is customary upon rivers whose waters flow Into the Gulf 
of Mexico, shall be as follows: 

" 'When one barge is towed by a steamer, and such barge is towed ahead, 
such barge shall hâve a green light on the starboard bow and a red llght 
on the port bow. When such barge is towed alongside of the steamer on the 
starboard slde, such barge shall bave a green llght on the starboard bow. 
When such barge Is towed alongside of a steamer, on the port side, such 
barge shaU hâve a red light on the port bow. When two barges are towed 
alongside of a steamer, one on the starboard and one on the port side, the 
starboard barge shall carry a green light on the starboard bow, and the 
port barge shall carry a red light on the port bow. When two or more barges 
are towed ahead, the green llght shall be placed on the starboard bow of 
the starboard barge, and a red iight on the port bow of the port barge, and at 
a distance of not less than 10 feet above the surface of the water. 

" 'The colored side lights referred to in the foregoing rules must be fltted 
wlthin board screens, so as to prevent them from being seen across the 
bow, and of such a character as to be visible on a dark night, with a clear 
atmosphère, at a distance of at least two miles, and so constructed as to 
show a uniform and unbroken light over an arc of the horizon of 10 points of 
the compass, and so flxed as to throw the llght from rlght ahead to 2 
points abaft the beam on either slde. The minimum size of glass globes 
shall not be less than 6 inches in diameter, and 5 Inches high in the clear.' 

"A copy of the rules of the board of the United States supervlsing In- 
spectors is flled herewlth as a part hereof, marked 'Pllot Rules.' 

"That by Rev. St U. S. § 4233 (U. S. Comp. St. 1901, p. 2893), steam vessels 
when towlng other vessels are required to carry two brlght whlte masthead 
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HgKtB TeSrtlcBlly lli addition to thelr slde llghts,' so as to dlstlngulsh them from 
bther téSséls, ' trhich masthead lightà were required to be of such character 
as to be Tlslble on a dark nlght wlth à clear atmosphère at a distance of 
at Jeast 5 miles, and so constructed as to Show a uniform and unbroken 
light over an arc of the horizon of 20 points of the compass. 

"Plalntiff says that, at the time and place of the collision above referred 
to, the défendants, and each of them, actlng jointly, negligently falled to, and 
dld not, BOund three blasts of the whistle in qulck succession each minute 
immedlately before or at the tlme of the collision, nor did the défendants, or 
either of theni, sound any blast of the whistle; that the défendants, and each 
of them, negUgéntly failed to, and dld not, hâve any llghts whatever on the 
barges she was towing, nor on any of sald barges, and the same, nor any of 
ihem, were llghts as required by law and the rules thèn and there in force, 
nor were the llghts on sald barges or boat, or any of them, visible on a 
dark nlght •tt'ith a clear atmosphère at two miles or any distance, nor wer? 
they so constructed as to show a uniform or unbroken light over an arc 
of the horizon of 10 points of the çompass, and the défendants and each of 
them negligently failed to and dld ndt carry on the steamer Samuel, at the 
tlme and place of the collision, the white masthead llghts required to be car- 
rled, and that the llghts carried où' the Samuel could not, on a dark nlght 
with a clear atmosphère, be visible at a distance of 5 miles, or any distance in 
excess of 200 yards ; and the défendants, and each of them, negligently fall- 
ed to, and did not, at the tlme and place of the collision and Injuries afore- 
sald, go at a moderate speed, but negligently and carelessly operated sald 
vessel at an excessive rate of speedi and under a f uU head of steam, and 
negligently and carelessly directed and controlled the course of same, and 
negligently and carelessly failed to and dld not keep any lookout or use ordl- 
nary care to avold the collision and Injuries complalned of; that the nég- 
ligence hereinbefore complalned of, and ail of It, was the joint and concurrent 
négligence of the défendants, and each of them, by reason of whlch plaln- 
tiff'» décèdent was Injured as hereinbefore set out, from whlch Injuries the 
plaIntIflE's intestate did then and there die." 

In paragraph 2 of the pétition the plaintiff avers that: 
"The défendant T. K. Bowles, at the time and place of the injuries com- 
plalned of, in the collision hereinbefore set out, was grossly Incompétent to 
manage, navigate, pllot or command the steamboat Samuel, and was unsklUed 
In the management and navigation of steam vessels, and hls Incompetency was 
well known to hlmself and to his codefendant Johnson at and for many months 
prier to the tlme of the collision referred to In the flrst paragraph and the 
Injuries to plalntlff's intestate; and that by reason of the incompetency and 
jick of sklU of the sald T. K. Bowles, actlng in conjunctlon wlth the négli- 
gence set out in the flrst paragraph, the steamer Samuel was, by the Joint 
négligence of each of the défendants, caused to push its barges and tows 
against and over the raft and the body of the plaIntifC's intestate, Infllcting 
the injuries whlch resulted In the death of said intestate, as is set out In the 
flrst paragraph." 

Kor the présent, viewing the administrator's right to recover dam- 
ages for the alleged négligent killing of his intestate apart from the pro- 
visions of the statutes of the United States and the régulations pre- 
scribed thereunder referred to or set out in the pétition, it may be said 
that that right rests upon section 341 of the state Constitution, which is 
as follows : 

"Whenever the death of a person shall resuit from an Injury Inflicted by 
négligence or wrongful act, then, in every such case, damages may be recov- 
ered for such death, from the corporations and persous so causlng the same. 
Until otherwlse provlded by law, the action to recover such damages shall in 
ail cases be prosecuted by the personal représentative of the deceased person. 
The General Assembly may provide how the recovery shall go and to whom 
belong ; and until such provision Is made thé same shall form part of the Per- 
sonal estate of the deceased person." 
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So far as the law of Kentucky goes, that section furnishes a clear 
basis for the daim of a personal représentative to recover damages for 
the négligent killing of his décèdent. 

We ail know, of course, that at common law no action for injuries re- 
sulting in death could be successful because of the maxim "Actio per- 
sonalis moritur cum persona." Lord Campbell's act removed this ob- 
stacle in England, and probably most of the states hâve laws of a sim- 
ilar nature. In Kentucky former législative enactments hâve been made 
permanent by the constitutional provision supra. But excepting in ré- 
cent législation in regard to persons employed by carriers engaged in 
interstate commerce, Congress has not', unless by section 4413, Rev. St. 
(U. S. Comp. St. 1901, p. 3020), presently to be noticed, dealt with the 
question otherwise than by section 731 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 581), which may hâve an im- 
portant application, and which is as follows : 

"The laws of the several states, eicept where the Constitution, treatles, or 
statutes of the United States otherwise reqnlre or provide, shall be regarded 
as rules of décision In trials at common law, In the courts of the United States, 
In cases where they apply." 

Nearly, if not ail, of the reported cases which hâve been tried in 
the fédéral courts involving a claim to damages where death ensued 
hâve been based upon local statutes. A great numSer of cases might 
be named, but it may sufïîce to note as instructive Dennick v. Railroad 
Co., 103 U. S. 17, 18, 26 L. Ed. 439, Stewart v. Baltimore & Ohio 
R. R. Co., 168 U. S. 448, 18 Sup. Ct. 105, 42 L. Ed. 537, and Rail- 
road Co. V. Barron, 72 U. S. 104, 18 L. Ed. 591. 

While we think it clear that in the direct and primary sensé this 
action arises under the Constitution and laws of Kentucky, which 
give the right to maintain a suit for the négligent infliction of in- 
juries resulting in death, we must nevertheless consider whether there 
is not a sensé within which we are required to hold that it is an action 
arising under the laws of the United States, and therefore removable, 
The phrase, "arising under the Constitution and laws of the United 
States," is substantially as old as the government, and has many times 
been the subject of considération and interprétation by the Suprême 
Court, though, so far as we can find, in no case precisely like this. 
The question whether an action arises under the laws bf the United 
States must of course be determined upon the averments of the plain- 
tiff's pétition alone, and the test of its solution was originally stated 
by Chief Justice Marshall in Cohens v. Virginia, 6 Wheat. 379, 5 L. 
Ed. 257, thus: 

"A case In law or In equlty consists of the right of one party as well as the 
other, and may truly be sald to arise under the Constitution or a law of the 
United States whenever its correct décision dépends on the construction of 
either." 

And in Osborn v. Bank of United States, 9 Wheat. 822, 6 L. Ed. 
204, an action was said to arise under the Constitution or laws of the 
United States — 

"when the title or right set up by the party may be defeated by one construc- 
tion of the Constitution or laws of the United States but sustalned by the 
opposite construction." 
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Thèse gênerai propositions hâve never been questioned in the many 
succeeding cases which hâve been adjudicated in the Suprême Court, 
but where diflferent facts hâve called for it the opinions of the court 
in late cases introduce what may be regarded as qualifying éléments. 
In Défiance Water Co. v. Défiance, 191 U. S. 190, 191, 24 Sup. Ct. 
63, 66, 48 L. Ed. 140, an elaborate effort had been made in the bill 
of complaint to show that the action was one arising under the Con- 
stitution of the United States, and the Circuit Court proceeded upon 
the idea that the effort. had succeeded, but the Suprême Court took 
a différent view, and the Chief Justice, in delivering its opinion, said : 

"We hâve repeatedly held that 'when a suit does not really and substan- 
tlally involve a dispute or controversy as to the effect or construction ol" 
the Constitution or laws of the United States, upon the détermination of 
which the resuit dépends, It is not a suit arlslng under the Constitution or 
laws. And it must appear on the record, by a statement in légal and logical 
forna, such as Is required in good pleadlng, that the suit is one which does 
really and substantially involve a dispute or controversy as to a right which 
dépends on the construction of the Constitution or some law or treaty of the 
United States, before jurisdlction can be maintained on this ground." 

In Devine v. Los Angeles, 202 U. S. 332, 333, 26 Sup. Ct. 657, 50 
L. Ed. 1046, the Chief Justice used this language: 

"There betng no. diverslty of citizenship, the jurlsdictlon of the Circuit 
Court could only be maintained upon the ground that the suit arose under 
the Constitution or laws or treaties of the United States, and a suit does not 
80 arise unless it really and substantially Involves a dispute or controversy as 
to the éfiCect or construction of the Constitution or some law or treaty of the 
United States, upon the détermination of which the resuit dépends. And this 
must appear from the plaintlffi's statement of hls own claim, and cannot be 
alded by allégations as to the défenses which might be interposed." 

In Minriesota v. Northern Securities Co., 194 U. S. 48, 34 Sup. 
Ct. 598, 48 L. Ed. 870, the action was begun in the state court. The 
complaint expressly claimed a decree declaring that the combination 
agreement complained of was in violation of the laws of the state of 
Minnesota and of the United States. The défendant filed a pétition 
for the removal of the cause to the United States Circuit Court upon 
the ground that the action was one arising under the laws of the 
United States. The removal was made, and counsel for both sides 
supposed the .case was a removable one. Page 62 of 194 U. S., page 
601 of 24 Sup. Ct. (48 L. Ed. 870). The real purpose of the suit 
(page 65 of 194 U. S., page 602 of 24 Sup. Ct. [48 L. Ed. 870]) was 
to annul the combination agreement upon the ground that it was in 
violation alike of the laws of Minnesota and of the anti-trust act of 
Congress (Act July 2, 1890, c. 647, 26 Stat. 290 [U. S. Comp. St. 
1901, p. 3200]). The court, after showing that if the acts complained 
of only violated the laws of Minnesota it could not be said that the 
action was one arising under the Constitution or laws of the United 
States, through Mr. Justice Harlan at pages 65, 66, of 194 U. S., 
at page 602 of 24 Sup. Ct. (48 L. Ed. 870), said : 

"The contention, however, is that a case arising under the laws of the 
United States was presented by the allégation in the complaint that the com- 
bination and consolidation between the Great Northern and Northern Pacific 
Bailway Companies and their control of their affairs and opérations by the 
Northern Securities Company were also in violation of the anti-trust act of 
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Congress of july 2, 1890. An allégation in a complalnt flled In a Circuit Court 
of the United States may, indeed, in a sensé, confer Jurisdiction to détermine 
whetlier the case is of the class of which the court may properly take cog- 
nizance for purposes of a final decree on the merlts. Newburyport Water Oo. 
V. Newburyport, 1&3 U. S. 561, 24 Sup. Ot 553, 48 L. Ed. 795, and Pacifie 
Electric Ry. Co. v. Los Angeles, 194 U. S. 112, 24 Sup. Ct. 586, 48 L. Ed. 896 
(decided at présent term). But if, notwithstanding such an allégation, the 
court flnds, at any time, that the case does not really and substantially in- 
volve a dispute or controversy withln its jurisdiction, then, by the express 
command of the act of 1875, its duty Is to proceed no further. That Is mani- 
fest from the flfth section of that act, which provides: 'That if, in any suit 
commenced in a Circuit Court or removed from a state court to a Circuit 
Court of the United States, it shall appear to the satisfaction of sald Circuit 
Court, at any time after such suit has been brought or removed thereto, that 
such suit does not really and substantially involve a dispute or controversy 
properly withln the jurisdiction of sald Circuit Court, or that the parties to 
said suit hâve been improperly or collusively made or Joined, either as plain- 
tiffs or défendants, for the purpose of creating a case cognlzable or removable 
under thîs act, the said Circuit Court shall proceed no further thereln, but 
shall dismiss the suit or remand it to the court from which It was removed aa 
justice "may require, and shall make such order as to costs as shall be just.' 
18 Stat. 470. That provision has not been superseded by any subséquent légis- 
lation." 

And after further discussion the court (pages 72, 73, of 194 U. S., 
page 605 of 24 Sup. Ct. [48 L. Ed. 870]) said: 

"For the reasons stated, we are of opinion that the suit does not— to use 
the words of the act of 1875 — really and substantially involve a dispute or 
controversy within the jurisdiction of the Circuit Court for the purposes of a 
final decree. Western Union Tel. Co. v. Ann Arbor R. R. Co., 178 U. S. 239, 
243, 20 Sup. Ct. 867, 44 L. Ed. 1052. That belng the case, the Circuit Court, 
foUowlng the mandate of the statute, should not hâve proceeded thereln, but 
should hâve remanded the cause to the state court." 

But it is contended for the défendants that this case should be 
governed by othef authorities. One of thèse is Mastin v. Chicago, 
etc., Ry. (C. C.) 123 Fed. 827, where Judge Philips, of the Western 
district of Missouri, upheld the removal of an action to recover dam- 
ages alleged to hâve been sustained by reason of the shipmentby de- 
fendant of diseased cattle into a state from a territory in violation of 
a law of the United States and also of the laws of the state and of 
the territory. In his opinion in that case, Judge Philips cited section 
113 of Black's Dillon on Removal of Causes, where the rule was 
stated to be that : 

"It is no obstacle to the removal of a cause as one arising under the Con- 
stitution and laws of the United States that it may involve other questions 
which are not of a fédéral character," etc. 

The défendants also rely on the case of Nichols v. C. & O. R. R. 
Co., 105 S. W. 481, 32 Ky. Law Rep. 270, 17 L. R. A. (N. S.) 861, 
where the Court of Appeals of Kentucky, speaking through Judge 
Barker, held that a cause can be removed to the fédéral court where 
relief is claimed under the gênerai law, and also under the provisions 
of the act of Congress known as the "Safety Appliance Act." 

The défendants also cite the cases of Schlemmer v. Buffalo, etc., 
Ry. Co., 205 U. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 681, and 111. Cen. 
R. R. Co. V. Jones, 118 Ky. 158, 80 S. W. 484, but neither of them 
seems to throw any light on the question now under considération. 
169 F.— U 
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■We do not take issue with any case or authority which holds that 
a cause may -be removed to the fédéral court where the pleading oî 
thè plaintiff therein shows upon statutes therein pleaded that tliere 
is a valid claim to relief àli^e upon fédéral and upon state laws, 
for then there is a case which in at least one aspect really and sub- 
stantially involves a dispute or controversy as to the effect or con- 
struction of the Constitution pr laws of the United States. What we 
are endeavoring to ascertain is whether the plaintiff's pétition in this 
action shows such a state of case under such laws. 

Under the Kentucky practice (to which section 914 of the Revised 
Statutes [U. S. Comp. St 1901, p. 684] requires this court to con- 
form in suits at law) it was not essential for the plaintiff to do more 
than state in gênerai terms that the death of his intestate was caused 
by the négligence of the défendants. A spécification of the détails 
of thè acts constituting the négligence was unnecessâry. L. & N. 
R. R. Co. V. Wolfe, 80 Ky. 84; Chesapeake & O. Ry. Co. v. Dixon, 
104 Ky. 608, 47 S. W. 615; Ghesapeake & O. Ry. Co. v. Dixon, 179 
U. S. 139, 21 Sup. Ct. 67, 45 L. Ed. 121. Under a pleading of that 
character, testimony showing a failure to observe the requirements of 
any fédéral pr state statute, or any fédéral, state, or municipal régula- 
tion, would doubtless bç admissible as tending to prove négligence, 
providecl such statute or regijlation was one which, properly construed, 
embraced or was applicable to the case stated by the plaintiflF. The 
state courts as well as the fédéral courts must take judicial notice of 
the ï&yrs, of the United States, and for some purposes judicial notice 
will beitakpn of executiVi^ régulations. Caha v. United States, 152 
U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415. Though it was therefore 
unnecessâry to do so, the plaintiff in fact did plead certain specified 
statutes and régulations,' aîid we can conceive of po reason therefor 
except that he either desired to base a right to relief upon them, or 
to speCify the particulars and détails of the négligence charged against 
the défendants. But whatever his motive, inasmuch as his averments 
respecting certain provisions of the laws of the United States and 
certain executive régulations are elabprately set out in his pétition, 
we must folldw the exana^ile of the Suprême Court in the Northern 
Securities Company Casei and by a process of élimination ascertain 
whether there is or can bé a real or substantial controversy or dispute 
involved as to the effect or construction either of the fédéral statutes 
or of the executive rules and regulatiPns specified in plaintiff's péti- 
tion; oùr task, of course, being limited to them. If such real dispute 
is involved, the removal can be sustained; but if not, the case must 
be remandëd. 

Concerning rules and régulations made by executive officers under 
the authority of Congress, after careful considération we hâve conclud- 
ed that ail of them which plaintiff relies upon, except those made under 
sections 4412 and 4413, should be entirely eliminated from considéra- 
tion upon the ground that rules and régulations which are usually the 
modes prescribed for carrying into effect certain things directed by law 
to be done are not themselves "laws of the United States" within the 
meaning of that phrase in the removal act. In other words, we think 
that when Congress used that phrase it meant acts of Congress and 
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net executive rules and regulafions, unless (as under sections 4413 and 
4413) the recovery of damages was expressly authorized by statute for 
a disregard of the régulations made thereunder. We hâve not found 
any direct adjudication of this question, but in the case of United States 
V. Eaton, 144 U. S., at page 688, 12 Sup. Ct, at page 767, 36 L. Ed. 591, 
speaking through Mr. Justice Blatchford, the Suprême Court said : 

"It would be a very dangerous prlnclple to hold that a thing prescribed by 
the Commlssloner of Internai Revenue as a needful régulation under the 
oleomargarine act, for carrylng it Into effeet, could be considered as a thing 
required by law • • • in sueli manner as to become a crimlnal oflCense." 

Equally, we think, it would be a dangerous and a licentious construc- 
tion of the language of the removal act to say that an executive rule 
or régulation was a "law of the United States" within the meaning of 
that act, and for that reason we lay out of view ail allégations as to 
executive rules and régulations, except as indicated, in considering the 
motion to remand. This, of course, also excludes from présent con- 
sidération ail averments of failure to comply with what such rules and 
régulations prescribe. As to the régulations made under section 4412, 
other considérations will eliminate them, as will be pointed out. 

Taking up separately the statutory provisions referred to in plain- 
tifï's pétition, we find that direct référence is therein made : 

First, to section 4413, Rev. St., which necessarily involves also sec- 
tion 4413. Thèse sections are as follows : 

"Sec. 4412, The board of supervising Inspectors shall establish such régu- 
lations to be observed by ail steam vessels In passing each other, as tbey shall 
from time to tlme deem necessary for safety ; two printed copies of such régu- 
lations, slgned by them, shall be furnished to each of such vessels, and shall 
at ail times be kept posted np In consplcuous places In such vessela 

"?!ec. 4413. Every pllot, engineer, mate, or master of any steam vessel who 
negiects or willfully refuses to observe the régulations establlshed In pursu- 
ance of the preceding section, shall be llable to a penalty of flfty dollars, 
and for ail damages sustained by any passenger. In his person or baggage, by 
such neglect or refusai." 

It will be seen that section 4413 applies only to régulations tobe ob- 
served by steam vessels in passing each other, and thaï section 4413 in 
express terms only authorizes the recovery of damages against such 
pilots, engineers, mates, and masters (but not against owners) as shall 
neglect or willfully refuse to observe such régulations, and gives a right 
to damages only to one who is a "passenger," but even as to passengers 
does not expressly authorize a recovery where death ensues. It in no 
way appears from plaintifï's pétition that the défendant Johnson was 
either the pilot, engineer, mate, or master, who alone, being supposed 
to be in act'ual charge of the vessel, are within the language of thèse 
sections; and the pétition also fails to show that plaintifï's intestate 
was a passenger upon either one of two steam vessels passing each oth- 
er, so as to be within thèse sections. The deceased appears from tbe 
pétition to hâve been a person asleep upon a raft which was tied up on 
one shore of Green river, and it does not appear that the raft was a 
steam vessel of any kind, nor that any précautions had been taken either 
by the deceased or those in charge of it to guard against danger. 

If the plaintifï in any event could hâve had any right under thèse 
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sedtionSj as actually présentée!, it can be said of his case, in the lan- 
guage of the Suprême Court in United States v. Perryman, 100 U. S. 
at page 238, 35 L. Ed. 645, that, "as the right is statutory, the claimant 
cannot recover unless he brings himself within the terms of the stat- 
ute. This he has not done." As plaintiff's intestate was not a pas- 
senger, and especially not a passenger upon one of two steam vessels 
passing each other, his action cannot properly be said to arise under 
sections 4413 and 4413, nor under any régulations thereunder. 

Second, to the act of Congress approved January 18, 1897, 39 Stat. 
489, by which ail vessels above 15 tons burden carrying passengers and 
propelled by gas, fluid, naphtha, or electric motors, are made subject to 
the provisions of section 4426 of the Revised Statutes relating to in- 
spections of hulls and boilers, and requiring engineèrs and pilots, and 
by which also ail vessels so propelled, without' regard to tonnage, are 
made subject to section 4413 and to so much of sections 4233 and 4334 
as the board of supervising inspectors shall deem applicable and prac- 
ticablè for such navigation. Inasmuch as ail of thèse provisions, un- 
less itbe those embracèd in section 4233, Rev. St., to which we shall al- 
lude further along, relate to vessels propelled by gas, fluid, naphtha, or 
electric rriotors, and to régulations making certain provisions applicable 
where practicable, they can bave no application to this case, for it is 
nowhere claimed that the Samuel was in any wise propelled by either 
gaS, fluid, naphtha, or electric motors. On the contrary, it is always in 
the plaintiff's pétition spoken of as a steamboat, and such it doubtless 
was, as plaintiff's pétition otherwise shows. Besides, any rules or rég- 
ulations made by the board of supervising inspectors under the last 
clause of this act, whereby the board might endeavor to make section 
4333 "applicable" where "practicable," are not parts of the act, and, as 
we hâve seen, are not laws of the United States within the meaning of 
the removal act. 

Third, to section 4333 of the Revised Statutes, plaintiff's allégations 
as to which are as follows, viz. : 

"That by the Revised Statutes of the United States, section 4233, steam ves- 
sels, when towlng other vessels are requlred to carry two bright white mast- 
head lights vertically In addition to thelr slde llghts, so as to distinguish 
thern from other vessels, which masthead llghts were requlred to be of such 
character as to be visible on a dark nlght with a clear atmosphère at a 
distance of at least flve miles, and so constructed as to show a unlform and 
unbroken llght over an arc of the horizon of 20 points of the compass." 

The plaintiff then avers, among other things not relevant to this sec- 
tion, that the défendant negligently failed, on the occasion referred to, 
to carry two bright, white masthead, lights of the description and pow- 
er required by the section. Thèse averments hâve required the court 
to inquire into the origin as well as the scope of section 4833, in order 
to ascertain whether that law of the United States imposed any duty 
upon the défendants out of a neglect of which plaintiff's cause of action 
could arise. The section as it now appears is a revision of Act April 
29, 1864, 13 Stat. 58, c. 69 (U. S. Comp. St. 1901, p. 3893), entitled "An 
act fixing rules and régulations for preventing collisions on the water." 
The act expressly related to "steamships" instead of "steam vessels" as 
provided in the revision, but otherwise, so far as the pending question 
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is concerned, the revision is substantially the same as the act. Section 
4233, like the act, opens with the provision that : 

"The foUowing rules for preventlng collisions on the water shall be followed 
In the navigation of vessels of the nayy and of the mercantile marine of the 
United States." 

The fourth of the rules thiis enacted into law by Congress contains 
the provisions as to masthead lights, etc., upon which plaintiff has based 
the allégations of the pétition above copied. It is obvions, from the por- 
tion of the section above given, that it was intended to apply only to 
the vessels of the "navy and of the mercantile marine of the United 
States." The rules therein prescribed, and which are relied upon by 
the plaintifï in this connection, themselves inherently show that they 
were intended for the wide waters of the seas and for the ships that 
sail them. Of course, the Samuel did not belong to the "navy of the 
United States" within the meaning .of the section, and we hâve been 
at pains to ascert'ain whether within that meaning it belonged to the 
"mercantile rftarine of the United States." We hâve not been able to 
find an adjudicated définition of the phrase, but in the Century Dic- 
tionary this is found : "Merchant service, fhe mercantile marine ; the 
business of commerce at sea." As the dominant word in the phrase is 
"marine," we think this définition is correct, and, considering it in con- 
nection with ail the language of section 4233, we hâve concluded that 
the latter does not, and that it was by no means intended that it should, 
embrace a steamboat on small inland waters like Green river. It would 
be difficult for two of the largest possible masthead lights to illuminate a 
fîve-mile space of the required arc amidst the forests and hills through 
which our little streams usually wind. 

Upon thèse considérations we conclude : 

First. That as section 241 of the state Constitution was ordained for 
the express purpose of authorizing the recovery of damages by a pèr- 
sonal représentative for the négligent killing of his décèdent, this ac- 
tion is one arising under the Constitution of Kentucky. 

Second. That excepting those made under sections 4412 and 4413 
of the Revised Statutes, which provide in express terms for the recov- 
ery of damages in certain cases, none of the executive rules or régula- 
tions pleaded by the plaintifï are "laws of the United States," within 
the true intent and meaning of the language of the removal act in re- 
spect to actions arising under the laws of the United States. 

Third. That as the provisions of the laws of the United States, viz., 
sections 4412 (and the rules and régulations made thereunder), 4413, 
and 4233, Rev. St. and Act Jan. 18, 1897, pleaded by the plaintiflf in 
his pétition, do not embrace and are not applicable to the case stated 
by the plaintiff — that is to say, to the case of a person injured on a 
floating collection of logs, which is what a raft is — this action cannot 
properly be said to be one arising under the laws of the United States. 

Fourth. That there is, therefore, no real or substantial dispute in- 
volved in this suit as to the effect or construction of any of the laws of 
the United States referred to in plaintiff 's pétition; and, consequently, 

Fifth. That this court has not jurisdiction of the case, and did not 
lawfuUy acquire it' by the removal. 

The motion to remand it to the state court must be sustained. 
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WBSTEEN UNION TELEGRAPH CO. v. JULIAN et aL 
(Circuit Court, N. D. Alabama, S. D. Aprll 19, 1909.) 

1. CouBTs (§ 303*)— JuBisDicTiON OF Fedeeal Coubts— "Suix Against State." 

A suit against state offlçers charged with the enforcemeut of a statute 
of the state to enjoln the enforcemeut of such stôtute on the ground that 
It Is In violation of the Constitution of the United States Is not a suit 
«galnst the state wlthin the meanlng of the eleventh constltutlonal amend- 
ment, and Is wlthin the Jurlsdlctlon of a fédéral court. 

[Ed, Note. — For other cases, see Courts, Cent. Dig. § 844% ; Dec. Dlg. 
8 803 ;• States, Cent, pigl SI 191, 192. 

• for other définition^, sée Words and Phrases, vol. ' 7, p. 6778; vol. 8, 
p. 7809. 

Fédéral Jurlsdlctlon of sults against state, see note to Tlndall v. Wesley, 
13,G. a A. 165.] 

2. OÔNBTmjHONAL LAW (§ 18*)M30NPTBUOTION OF PROVISIONS— ADOPTION OF 

PBOVISIOHS FBOM PEIOB C9NSTITIJTION. 

When a constltutlonal provision bas recelved a settled copstructlon, and 
is afterward incorporatèd Into a new or revlsed Constitution, It must he 
présumed to hâve been retalned wlth a knowledge of that construction, 
and the courts wlll therefore feel bound to adhère to that construction. 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent Dlg. 8 13; 
Dec.X>lg. 818.*] 

8. Coubm (8 366*) — Fedebai. Courts — AxTTHOEiTT oi Ducisionb of Statb 
Cotjbts, 

A clear and deflnlte Construction of a provision of a state Constitution 
by the hlghest court of the state Is blndlhg on ail other courts, state or 
fédérai 

[Ed. Note.— For othér cases, see Courts, CMit Dlg. 88 954-957, 960-968; 
Dec. Dlg. § 366.* 

State laws as rules of décision In fédéral courts, see notes to Wllson v. 
Perrln, 11 C. C. A. 71; Hlll v. Hite, 29 a G. A. 553.] 

4. CoNSTiTUTioNAL Daw (S 247*)— Equal Pboteotion of Laws— Fcbeion Cob- 

POBATIONS — CONSTITUTIONALITY OF STATUTE FOBFEITING EIGHT TO DO 

Business. 

Const. Ala. 1901, 8 240, contalned In an article relatlng to both forelgn 
and domestlc corporations, whlch provides that "ail corporations shall 
hâve the right to sue, and shall be subject to be sned, In ail courts In llke 
cases as natural persons," puts ail corporations, both forelgn and domestlc, 
on an equallty wlth natural persons in respect to sults In any court, state 
or fédéral, and Is violated by the provision of Code Ala. 1907, 81 3642- 
8658, that any forelgn corporation havlng been Ucensed thereunder to do 
business In the state shall forfelt such Ucense If It remove a suit from a 
Btate to a fédéral court, no such restriction belng Imposed on natural per- 
sons or domestlc corporations. 
[Ed. Note.— For other cases, see Constltutlonal Law, Dec. Dlg. § 247.» 
Imposition of penalty, extra allowance of damages, costs, or fées as 
déniai of equal protection of law, see note to WlUlamson v. Ldverpool & 
London & Globe Ins. Go., 72 a O. A. 547.] 

5. CONSTITUTIONAL LaW (8 247*)- EQUAL PROTECTION OF LAWS— FoEBIGN COB- 

POBATIONS. 

The provision of Code Ala. 1907, S§ 3642-3658, relatlng to coiT)oratlons, 
whlch requires the forfeltùre of thé Ucense of any forelgn corporation to 
do business in the state if It shall remove a case from a state to a fédéral 
court, is uhconstitutional and void as denylng to such corporations equal 
protection of the laws. 

[Ed. Note. — For other cases, see Constltutlonîd Law, Dec. Dlg. § 247.*] 

*For other oaaas see same toplc & { ^vubbs in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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6. COBPORATIONS (§ 651*) — EiGHTS OF FOBEItïN COEPOEATION— AlABAMA CON- 

STITUTION. 

Under Const. Ala. 1901, § 239, which provides that "any • • • cor- 
poration organized for tbie purpose » ♦ ♦ sliall liave the right to con- 
Btruct and malntain lines of telegraph and teleplione witliln thls state 
* * ♦ and tlie Législature by law of uniform opération shall provide 
reasonable régulations to give full effeçt to tliis section," a forelgn corpor- 
ation which has constructed and is operatlng telegraph Unes in the state 
cannot be deprived of the right thereby given to niaintain the same by any 
act of the Législature, beeaùse It exercises also the right, given it by the 
Constitution and laws of the United States, to maintain sults In the fédéral 
courts or to remove causes thereto from the state courts, which is not 
wlthln the power given to the Législature by such section to regulate the 
business. 
[Ed. Note. — For other cases, see Corporations, Dec. Dig. { 651.» 
Exclusion, régulation, and taxation of foreign corporations, see note to 
McCanna & Fraser Co. v. Citizens' Trust & Surety Go., 24 C. C. A. 13.] 

7. COEPOBATIONS (§ 651*) — FOEEIGN COEPOBATIONS— EXCLUSION FEOM STATE— 

ESTOPPEL— Vestbd Rights. 

While a state has soverelgn power to exclude a foreign corporation from 
carrying on a local business within the state, where such a corporation has 
gone into the state and has acquired property and made contracta there- 
In under the sanction of Its Constitution and laws, the state is estopped to 
expel it either arbitrarily or because of the exercise of its lawful right 
to remove sults from the state to the fédéral courts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2574, 2575 ; 
Dec. Dig. i 651.*] 

In Equity. On motion for preliminary injunction, 

The bill Is exhlblted by the Western Union Telegraph Company, a citizen of 
New York against Frank N. Julian, Secretary of State of Alabama, and the 
other défendants, clerks of circuit and city courts In the state of Alabama, ail 
of whom are citizens of Alabama. It seeks to enjoin the exécution of certain 
acts of the Législature, forfelting the right of a foreign corporation to do 
Intrastate business if it remove a case from the state courts to the fédéral 
courts; the complainant, prior to the flllng of the bill, having availed Itself 
of its right, under the Constitution and laws, of removing certain sults brought 
against it In the state courts to the Circuit Court of the United States. 

The statutes involved are contalned in sections 3642-3658 of the Code of Ala- 
bama of 1907, which provide, in substance, that every foreign corporation, 
except Insurance companies, before engaging in or transacting any business In 
this state, shall flie in the office of the Secretary of State certain statements, 
and also designate a known place of business and an authorized agent thereat, 
and enact that, if such corporation engages in or transacts any business in 
this state without complying with the laws, it shall for each offense forfelt 
and pay tO the state the sum of $1,000. Thèse statutes also requlre such 
corporation to procure from the Secretary of State a permit allowing it to do 
business, for which a fee of $10 annually is requlred, and enact, if any busi- 
ness is done by such corporation wlthln the state without flrst having procured 
the permit, that ail con tracts, engagements, or undertakings by or with such 
corporation, made without obtainlng such permit, shall be null and void. 
It is further provided that the statutory inhibitions and requirements do 
not apply to foreign corporations engaged in carrying on business in Interstate 
transactions only, and are not intended to prohibit or regulate transactions of 
Interstate commerce, or business authorized under the laws and Constitution 
of the United States. The statutes further provide: 

"Any foreign corporation or nonresident corporation, or corporation organ- 
ized under or by authorlty of the laws of any other state or government other 
than the state of Alabama, doing business in thls state, and having obtained 
a permit, as requlred by law, being sued in any of the courts of the state of 

•For othsr cases see same topic & { mvmbbb in Dec. & Am. Dlgs. t907 to date, ft Rep'r Indexai 
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Aïftbàmà, whlch files or causes to be flled In such state court any pétition, 
motion or plea, praying or asking that sald causé be removed to any fédéral 
coùft, or ^hîch causes or procures the Issuance of any wrlt, warrant, notice, 
citation or summons from any fédéral court removing sald cause from such 
State court to any fédéral court, the clerk of the state court shall forthwith 
Certlfy a copy of sald pétition, motion, plea, wrlt, warrant, notice, citation or 
summons to the Secretaty of State, who shall thereupon Immedlately cancel 
the permit Issued to such corporation, and make and enter on the stub thereof 
an order In substance: 'This permit Is canceled for violation of the law 
under whlch Issued, by the removal of a civil cause from a court of this state, 
to the fédéral court.' A cevtlfled copy of such stub and order thereon, under 
the seal of the office of the Secretary of State, shall be évidence of such fact, 
in any of the courts of this state ; but no obligation then existing to the cor- 
poration nor any contracts of the corporation then existing shall be affected 
by such cancellation. After such permit shall be so canceled, any contract, 
agreement, or undertaklng, wlth or by or to such corporation shall be nul! and 
vold. After a cancellation of the permit of any corporation, It shall be un- 
lawful fojr the Secretary of State to agaln issue a permit to such corporation 
to'do business, until the sald corporation shall pay to the Secretary of State, 
^pr the use of the state, a sum in cash equal to one-tenth of one per cent, of 
tiae capital stock of sald corporation, ahd after such payment and the issue of 
such nèw, permit such corporation shall be thereafter restored to the right to 
engage In and transact business in this state, but such new petmit shall be 
subject to forfelture as provlded In this article." 

The biil, after setting forth the cltizenship of complalnant and défendants, 
tts compliance wlth the statutes before mentioned, the amount of property 
owned ahd used by complalnant in this state, whlch Is assessed for taxation 
at $900,000, the nature and extent of the business In whlch complalnant Is 
engagea, how it is carrled on, that the matter in dispute exceeds the sum of 
$2,000, etc., and referring to certain provisions of the Constitution of the 
State, wljich are set out In the opinion, sets forth that complalnant is engaged in 
the business of télegraphing in this state, and between the several states and 
wlth foréign countrles. "Complalnant further states that, in order to conduct its 
sald business, It has been, and is, necessary for complalnant to acqulre, own, 
or control rights of way, or easements, over land in the state of Alabama, and 
to enter Into contracts and make leases wlth référence to buildings in whlch 
to do business, and to hâve and main tain offices In sald state for the transac- 
tion of its sald business, and to hâve one or more agents at each of such offi- 
ces ; and that complalnant has a large number of offices dlstributed over the 
state of Alabama, to wit, the number of over four hundred (400). Complaln- 
ant has acqulred rights of way and easements and franchises, and has made 
leases and contracts, and has acquired and establlshed the properties above 
referred to, in rellance upon and under and by virtue of the laws of Alabama 
in force prior to the sald act of March 4 [6], 1907 (Laws 1907, p. 377), and 
under and In pursuance of a well-established policy in Alabama, as Indieated 
by Its Constitution and statutes, encouraging corporations not organlzed under 
the laws of Alabama to come Into sald state and to do business, and acqulre 
property rights in sald state, under gênerai laws applicable to complalnant, 
sald enactments not in terms or by implication in any wlse limiting such 
privilège, contract, or franchise In point of tlme. That said Unes of telegraph 
existing in said state of Alabama, and herelnbefore described, hâve been con- 
structed by your orator, as af oresaid, wlth the consent and permission of sald 
state and In accordance wlth its laws, and your orator has invested in the 
said Unes of telegraph now in said state large sums of money, in excess of 
several hundred thousand dollars ; and that contlnuously since the construc- 
tion of sald Unes of telegraph, your orator has used the said Unes for the 
transmission of telegraph messages for the government of the United States 
and the several departments thereof, and for the public, as an Instrumentallty 
of the Postal Department, and of commerce whoUy wlthln the state of Ala- 
bama, and also for Interstate commerce, and commerce between points in sald 
State and foreign countrles, and thus said telegraph Unes hâve been contlnu- 
ously employed in domestle, Interstate, and foreign commerce since their con- 
struction," 



WESTERN UNION TELEGKAPH CO. V. JTJLIAN. 169l 

Complainant also allèges that It has flled with the Postmaster General Its 
wrltten acceptance of ail the restrictions and obligations of the act of Congress 
approved July 24, 1866, 14 Stat. 221, c. 230, and thereby become "a part of the 
postal equipment of the United States, and an Instrumentallty of the Postal 
Department of the United States, and carried upon its Unes telegraph mes- 
sages for the government of the United States, and for the several depart- 
ments thereof, and the people of the United States and the people of Alabama, 
as prescribed and required in and by the provisions of the said act ; that it 
is engaged in the transmission of the results of the observations at the 
signal service stations, and the reports of the Weather Bureau Department 
of the government." It also allèges that contracts had been in existence 
for years before the passage of the acts complained of, with varions railroad 
companies in the state doing intrastate and Interstate business, and under 
said contracts the said railroad companies bave the right to use one or more 
of the wlres of complainant, and by the terms of said contracts they are to 
be maintained and kept in order for the purpose of handling the trains of 
the said railroad companies, and directing the movements of the said trains, 
and the use of the wires by the railroad companies aforesald, for the purpose, 
among other things, of directing the movement of trains veithin the state of 
Alabama on the tracks of the several railroad companies with which com- 
plainant has contracts, to wit, the Southern Rallvcay Company, the Seaboard 
Air Line Rallvpay Company, the Mobile & Ghio Railroad Company, and other 
railroad companies. It is also alleged that, if complalnant's permit to do 
business in Alabama is revoked, it would resuit In the inability on the part of 
complainant to eomply with its contracts with said railroad companies, and 
prevent the handling of the trains by means of the telegraph, thus subjecting 
complainant to grievous suits for nonperformance of its duties. That such 
use of the telegraph is absolutely essential to the railroad companies for the 
handling of their trains, and the performance of the duties imposed upon them 
by law, and necessary for the convenience of many locallties which hâve no 
other télégraphie facilltles. The bill asserts In varions forms the révocation 
of complalnant's license to do business in the state, impairs the obligation of 
Its contracts, and wiU deprive complainant of its property wlthout due process 
of law, etc., and will constitute a breach by the state of its own contraçt 
with the complainant upon the payment of the license fee, etc. 

Against a rule to show cause why a preliminary injunctlon should not Issue,; 
respondents showed cause, In substance, that the blU is wlthout equlty ; that 
the suit is in reality a suit against the etate of Alabama, of which the court 
had no jurlsdiction ; and that the enforcement of the statute complained of did 
not violate any contraçt or Invade any property right of the complainant, or de-' 
prive it of property wlthout due process of law, or, by déniai of the equal 
protection of the laws or in any way, prevent it- f rom carrying out its contracts 
with the railroad companies, or its duty to the government in the transmission 
of government messages. 

Campbell & Johnston, for complainant. 

Alex. M. Garber, Atty. Gen., and Thos. W. Martin, Asst. Atty. 
Gen., for défendants. 

JONES, District Judge (after stating the facts as above). If the 
statute under review be unconstitutional, plainly a suit seeking injunc- 
tive relief against the persons charged with its exécution cannot be a 
suit against the st'ate. The state is not a party to the record. No judg- 
ment which can be rendered in the suit can take any property of the 
state, or fasten liens upon it, or interfère with the disposition of funds 
in it's treasury, or compel the state, indirectly, by controlling its officers, 
to affirmatively perform any contraçt, or to pay any debt, or direct the 
exercise of any discrétion committed to its officers in the exécution of 
any valid statute. Under thèse circumstances, the décisions of the Su- 
prême Court, from the case of Osborn v. Bank, 9 Wheat. 738, 6 L. Ed. 
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204, down to Ex parte Young, 209 U. S. 153, 28 Sup. Ct. 441, 52 h. Ed. 
714, are unbroken in holding that the suit against the qificers is not a 
suit! against the state. When the Législature or Congrèss attempts by 
the enforcement of invalid statutes to destroy a right secured by the 
Constitution or laws, they overstep the limits of their power and their 
enactments are mère nullitîes. Such législative excesses cannot be set 
up to shield those acting under them from personal responsibility for 
their acts, and whenever trespasses are threatened, and will resuit in ir- 
réparable injury to a property. right, if not prevented, a court of equity 
will enjoin aie exécution of an invalid stat'ute. If sûch suits against 
individuals are suits against the state, of which a court has no juris- 
diction without the consent of the state, the power of the courts to en- 
force matty sacred const'itutional safeguards for the protection of liber- 
ty and property of the citizen, when illegally assaulted under the forms 
of law, would be entirely defeated. Thé doctrine is utterly at war with 
our System of cqnstitutional government. Central of Ga. Ry. Co. v. 
Railroad Commission (C. C.) 161 Fed. 1000 ; Ex parte Young, 209 U. 
S. 152,, 28 Sup. Ct. 441, 52 L. Ed. 714, 
2. Section 240 of the Constitution of Alabama of 1901 ordains: 

"Ail corporations shall hâve the right to sue, and shall be subject to be sued, 
In ail courts In lllie cases, as natural persons." 

This section is found in an article regulating "foreign corporations," 
and "corporations chartered, under the laws of this state," which care- 
fully discriminâtes bet'ween the two classes of corporations. It is évi- 
dent from the dropping, in the close of the article, of ail distinction in 
regard to the right to sue and be sued, and using the words "ail cor- 
porations," that the framçrs of the Cbnstitution intended to put cor- 
porations of every kind upon the same footing as to their right to re- 
sort to "ail courts." It haS been urged that this language could not 
hâve béen intended to rèferto the fédéral courts, since the f ramers of 
tlie state Constitution woùld, naturally, not àttempt to make provision 
for suits in fédéral courts, the right to resort to which is conferred and 
governed solely by the Constitution and laws of the United States. 
True, thè state could not give the right', but it could disable itself by its 
fundamental law from interfering witli a foreign corporation because 
it exercised the right. In view of the history.of the original section, 
and its sweeping words which imply no exceptions, we are not autho- 
rized to construe the section as though the words "of this state" were 
interpolated af ter the words "in ail courts," and thus contract the right 
given to a mère right to sue and be sued "in ail courts of this state." 
The fràmers of the Constitution were dealing with the broad subject of 
suits, by and against ail kinds of corporations, in ail courts which ad- 
minisfer justice in this state. The property rights of corporations are 
Htigated and settled quite as of ten in the fédéral courts as in the state 
courts. The section has a remédiai purpose, and must be construed 
liberally, rather than narrowly. Moreover, words in a Constitution 
must be deemed to hâve been used in their popular sensé, unless in 
some way the contrary can be fairly gathered from the whole instru- 
ment. To construe this section as though it read "in ail courts of this 
state" would be to interpolate words which the f ramers of the Consti- 
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tution designedly omit'ted, and to make rather than interpret the Con- 
stitution. At common law, as well as under its statutes ever since the 
admission of the state into the Union, corporations had the right "to 
sue and be sued in ail courts, in like cases as natural persons." I.f the 
section intended nothing more than to reaffirm this right, it" would hâve 
been entirely unnecessary. Its incorporation in the fundamental law 
had a broader and deeper purpose. The traditional policy of the state, 
up to the time of the formation of the Constitution of 1875, had been 
to invite foreign corporations to do business in Alabama, and to put no 
restrictions upon their exercise of the right because of the forum in 
which they might wage their litigation. The cont'rary policy had been 
adopted in some states about that time, and its wisdom had been the 
subject of much discussion. The policy was deemed by many to be 
inimical to fhe true spirit of our institutions, and it was believed that 
it prevented the inflow of capital and immigration from other states. 
The capital invested by foreign corporations doing business hère is the 
property, of natural persons, generally citizens of other states, who 
very reasonably object to having to pay as the price for the privilège 
the surrender of a valuable constitutional right which ail other citi- 
zens, natural as well as artificial, can freely enjoy. They are often 
loath to go into a state or put their money there, where they may be- 
come engaged in litigation, and yet hâve to forego the choice of the 
forum in which their property rights would be determined. The 
condition of our state at the time of the formation of the Constitu- 
tion of 1875 was such that the people deemed it exceedingly désirable 
to encourage immigration and capital from abroad, and to refrain 
from législation which might prevent or discourage such aids to the 
future progress of the state. The framers of the Constitution of 1875, 
therefore, desired to assure ail who invested their capital in business 
hère that the state would not attempt to confine them to litigation in 
its own courts, or to put any burdens or penalties upon their right 
to do business hère if they resorted to the courts of the United States. 
They designed to put ail corporations upon a plane of absolute equal- 
ity in those respects with natural persons. As natural persons can 
sue and be sued in ail proper cases in ail courts, state or fédéral, the 
foreign corporations would hâve the same right; and, the right being 
given by the fundamental law, the state would be powerless to attach 
any conditions to its exercise by the foreign corporations which did 
not apply equally to natural persons, whose rights to do business can 
never be forfeited or descriminated against because they litigate their 
business afïairs in one court rather than another. Hence the whole 
matter was thus taken out of the realm of législative discrétion, and 
the policy of the state fixed and announced to ail whom it might con- 
cern, in its fundemental law. 

This provision was construed by the Suprême Court of Alabama 
in Railroad Company v. Morris, 65 Ala. 199, and Smith v. L. & N. 
R. R. Co., 75 Ala. 451. In the latter case, the court, after quoting 
the words of Justice Field (County of San Mateo v. Southern Pac 
R. Co. [C. C] 8 Sawyer, 238, 13 Fed. 722), that section 1 of the 
fourteenth amendment applied to corporations as well as natural per- 
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àôris, aiid implîed not only the right to resort on the same terms as 
othèfs to the courts of the country for the security of perSon and 
property, but also exemptions f rom ail invidious burdens, etc., said : 

"Thls question, however, would seem to be settled by our own state Consti- 
tution, art. 14, § 12 (now section 240), which ordains 'that ail corporationa 
sball bave tbe right to sue, and sball bo subject to be sued in ail courts in like 
cases as natural persons.' " 

The court further held: 

"That the sum of thèse provisions is that no burden can be imposed upon 
one class of persons, natural or artlflcial, that is not In like conditions im- 
posed upon ail other classes." 

When a constitutional provision has received a settled construc- 
tion and is afterwards incorporated into a new or revised Constitu- 
tion, it must be presumed to hâve been retained with a knowledge of 
that construction, and the courts will therefore f eel bound to adhère 
to that construction. Ëx parte Roundtree, 51 Ala. 42. The words 
of section 340 of the présent Constitution must therefore receive the 
same construction given them under the prior Constitution of 1875, for 
they must be presumed to hâve been inserted in the présent Constitu- 
tion with that meaning. This construction of the section by the high- 
est court of the state is binding upon every court, state or fédéral, even 
though the fédéral court, in' the exercise of its own independent judg- 
ment, might reach a différent conclusion. 

Under the laws of Alabama, no domestic corporation, much less a 
natural person, is punished by the forfeiture of any right whatever 
if it bring a suit in the fédéral court, as it may when a fédéral ques- 
tion is involved, or remove a case to the fédéral court, as it may when 
sued in the state court by a citizen of another state. Directly the op- 
posite rule is declared by the statute if the foreign corporation resorts 
to the fédéral court. The statute déclares that although the Consti- 
tution gîves ail corporations, foreign and domestic, the right to sue 
and be sued on equal terms with natural persons in ail courts, yet 
if the foreign corporation goes into a particular court it shall be sub- 
ject to an invidious penalty, going to the extent of forfeiting its right 
to do business hère, which penalty is not, and cannot be, visited upon 
domestic corporations and natural persons under thèse circumstances. 
The statutes are therefore à plain attempt to defeat the enjoyment of 
the perfect equality which the Constitution commands in this respect, 
and, being hostile to its commands, are mère nullities. They are also 
obnoxious to section 1 of the fourteenth amendment, in that they 
deny the equal protection of the laws by inflicting pains and penalties 
upon one person or class of persons for doing an act which, when 
done by ariy other fierson, under the same circumstances, subjects him 
to no burdens or pains whatever, and in no manner interfères with 
his right to do business in this state. 

3. The same resuit is inévitable, if the court gives any effect to sec- 
tion 239 of the state Constitution, which reads as f ollows : 

"Any association or corporation organized for the purpose, or any individu- 
al, shall bave the right td construct and maintaln Unes of telegrapb and télé- 
phone witbin this state, and connect the same with other lines; and the 
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Législature, by gênerai law of uniform opération, shali provide reasonable 
régulations to give full effeet to tliis section." 

This section gives any corporation, organized for the purpose, the 
right to construct and maintain telegraph Unes in this state. This 
is the right to which the Législature is commanded to give full effeet. 
In compliance with the Constitution, foreign telegraph companies 
were invested with the power of eminent domain and otherwise regu- 
lated. The Constitution left no power in the Législature save to "pro- 
vide reasonable régulations" for conducting the business. The busi- 
ness to be regulated is that of constructing and maintaining telegraph 
lines. The corporation is not carrying on that business when it 
seeks justice in the courts. Forfeiture of a right to do business be- 
cause the owner resorts to the courts is not "reasonable régulation" 
of the telegraph business. It is not régulation of the business in any 
sensé. It is destruction of the right to do the business. The power 
to destroy a business never exists when the only grant of authority 
over the subject is to regulate the carrying on of the business. 

It is an accepted canon of constitutional law that the exercise of 
a constitutional right in a lawful way can injure no one. Whenever 
and to whatever extent the Constitution speaks on a particular sub- 
ject, to that extent the police power is displaced, and has no function 
thereafter, save as it may be useful in furthering the constitutional 
policy. The only reason for the existence of the police power, and 
which alone upholds its exercise in any case, is that it is necessary 
or proper for the promotion of the public welfare, and, where the 
Constitution has spoken, the police power must follow, and cannot 
antagonize its commands. The Constitution of the state gives the 
telegraph company the right to construct and maintain lines in Ala- 
bama, and the Constitution and laws of the United States give the 
telegraph companies the right to resort to the fédéral courts. Upon 
what theory, then, can the state, under its police power, or any other 
power, interfère, as the statutes hère attempt to do, with the proper 
enjoyment of either right, orlawfully déclare that the exercise of one 
constitutional right shall work the forfeiture of the other constitu- 
tional right? The destruction hère attempted of thèse constitutional 
rights can be vindicated only on the theory that the opération of the 
Constitutions of the state and of the United States, and the exercise 
of rights thereunder, are so prejudicial to the well-being of the state, 
and such a menace to the public weal, that the police power, which 
can never corne into existence except to save the state from harm or 
promote its welfare, must intervene and rescue the state from the ef- 
fects of obédience to the fundamental law of the state and nation. It 
is a startling doctrine to proclaim that there is any power in the Lég- 
islature to confiscate one of a man's constitutional rights because he 
exercises another of his constitutional rights. The logic which would 
sustain such an exercise of power must be rejected, since its accept- 
ance would enthrone Législatures above Constitutions, and finally 
overthrow our constitutional institutions. The telegraph company be- 
ing engaged in business hère under a grant of authority from the 
Constitution of the State, the Législature has no more power to con-« 
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4scate thatiright because it resorts to the fédéral courts, in the ex- 
ercise of a right given by the Constitution and laws of the United 
States, than it would hâve to confiscate any other vested property right 
of any other person under the laws of the state, because he exer- 
cised the right, arising under the Constitution and laws, to resort to 
the mails of the United States in carrying on his business. 

The bringing of a stiit by a foreign corporation in a fédéral court 
tô assert any right given it by the law of the land touches nothing of 
which the police power of the state is the guardian, and cannot give 
rise to législative power, under any head, to hamper or forbid the re- 
sort to that court, or puhish a person for so doing by destroying a busi- 
ness in which a person has a constittitiorial right to engage. Joseph v. 
Randolph, 71 Ala. 506, 46 Am. Rep. 347. The telegraph company hav- 
ing come into the state and acquired property and donc business hère, 
as it had the constitutional right to do, its business and property are 
secure against ail hostile action of the state except for forfaiture for 
cause, for misuser, or nonuser, prescribed by the law of the land, 
and applicable alike to ail persons and corporations similarly situated, 
pronounced by judgment of the courts after hearing, and not by stat- 
titory edict. A statute which attempts to forfeit a man's property or 
business because he exercises a constitutional right in a lawful way, 
in a resort to the courts of his country for justice, transcends ail the 
bounds of législative power, and is a mère edict of despotism. No 
court which sits to administer the fundamental law, alike of the state 
and of the United States, can recognize 'it as a legitimate exercise of 
power. In the language pf section 35 of the Déclaration -of Rights : 

"The sole object and only legitimate end of government is to proteet the 
citizen in the enjoyment of llfe, liberty and property, and when the government 
assumes other functlons, It Is usurpation and oppression." 

4. In the passage of this statute, and a similar one before this court 
in Seaboard Air Une Ry. Co. v. Railroad Commission (C. C) 155 
Fed. 793, the Législature nécessarily held there was no constitutional 
provision, state or fédéral; which prevented the state, under ail cir- 
cumstances, from arbitrarily expelling any foreign corporation from 
doing intrastate business if it remove a suit to the fédéral court, for 
no exception whatever is made in the opération of the statute as to 
any corporation doing intfastate business in any case or under any 
circumstances. It is a part of the history of the times that the Lég- 
islature supposed it had such power, under the doctrine declared by 
the Suprême Court of the United States in Prewett v. Life Insurance 
Co., 202 U. S. 252, 26 Sup. Ct. 619, 50 L. Ed. 1013. The pith of 
the Suprême Court's reason for refusing to interfère with the ex- 
pulsion there is thus stated in its own words : 

"This Is Justifiable, because complalnant showed no constitutional right to 
do business In that state. • * • This is the whole point of the case, and, 
wlthout référence to the Injustice or préjudice or wrong alleged, must déter- 
mine the question." 

Clearly that décision is direct authority against the right of ex- 
pulsion in this case, since complainant hère has a constitutional right 



WESTERN UNION TELEGBAPH CO. V. JXJLIAN. 175 

to do the business — "to construct and maintain lines of telegraph with- 
in this State." 

The Suprême Court was not attempting in that case 'to lay down 
any gênerai rule as to when a state waived or parted with its absolute 
sovereign prérogative to expel a foreign corporation at will, as dis- 
tinguished from its right to expel for cause, or to enunciate the doc- 
trine that in some cases the Constitution of the United States would 
not forbid the exercise of the prérogative. In that case, there being 
no estoppel or waiver, nor any provision of the Constitution of the 
United States, which militated against the exercise of the absolute 
prérogative, the court held the fact that the state gave an invalid rea- 
son, offensive to public policy, such as the removal of a suit to the 
fédéral court, could not affect the legality of the expulsion, lawful 
in itself, whatever the motive. It did hold, however, that any statute 
exacting an agreement in advance to abstain from the fédéral court 
was a nullity, unless other provisions of the expulsion statute were 
separable, and intended to be enforced when standing alone. The 
Suprême Court in that case merely stated the gênerai rule, which 
bas always obtained in our jurisprudence, that a corporation, a mère 
artificial person, chartered under the laws of one state, could not mi- 
grate to another state and exercise its powers there without the con- 
sent of that state, save to carry on interstate commerce or the opéra- 
tions of the gênerai government. As the foreign corporation had no 
right to coma into the borders of another state to do a local business, 
the court held that the other state might deny it admission in the first 
instance, or not having prescribed conditions in advance, and merely 
permitted the foreign corporation to remain on pure sufiferance, or 
by comity, might, nevertheless, afterwards arbitrarily expel it for re- 
moving a suit to the fédéral court, or for any other reason or motive 
which the state might deem sufHcient. This is the sum and substance 
of the whole ruling in Prewett's Case. That case is far from decid- 
ing that a foreign corporation may be expelled, under any and ail cir- 
cumstances, at the mère pleasure of the state, and when taken in con- 
nection with prior and subséquent décisions of the Suprême Court, it 
is clear that case never intended to assert such a doctrine. 

It bas not been doubted since the great case of Fletcher v. Peck, 6 
Cranch, 88, 3 L. Ed. 163, that a state, in the language of Chief Justice 
Marshall, is "restrained, either by principles which are common to our 
free institutions, or by the particular provisions of the Constitution 
of the United States," from arbitrarily withdrawing its own grant; 
and the reason of the doctrine applies as well to the arbitrary with- 
drawal of a grant of a right to do business, and to hold and use prop- 
erty acquired in the business, when investments bave been made on 
the faith of the state's laws, and vested rights hâve arisen in the busi- 
ness, as where there has been a direct grant from the state of real 
property to a particular individual. It is equally well settled that the 
department of the government which represents the sovereignty of 
the state or of the United States in dealing with any particular mat- 
ter may, by its conduct, estop the state or the United States, as the 
case may be, from arbitrarily withdrawing the grant of a right, and 
disappointing the just expectations which its laws and conduct raised, 
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to the rprejudice of one who has relied and acted on îts laws and the 
acts of its officers, when such action of the state will forf eit his prop- 
erty, rip up completed transactions, or prevent the future exercise of 
rights which vest in and flow from the original transaction. United 
States V. Walker (C. C.) 139 Ped. 413, and authorities there cited. 

The right to expel foreigners is an attribute of sovereignty. An in- 
dependent sovereign may exercise the power arbitrarily, if he chooses, 
being responsible solely to the power whose subject he expels, under 
the law of nations. An independent sovereign may also waive the 
right, or disable himself from exercising it, by treaty with another 
sovereign, or by particular concessions to the foreigner who might 
otherwise, lawfully, be arbitrarily expelled. The states of this Union 
are sovereign, except in so far as they hâve delegated their sovereignty. 
But for the Constitution of the United States, each of the states 
might impose what conditions it pleased upon the coming and remain- 
ing in their borders, of natural persons, citizens of other states. While 
the states of the Union do not stand to each other in the relation of 
independent sovereigns, and the Constitution of the United States is 
much more . than a treaty between them, several of its provisions op- 
erate upon the power of the state to expel a f oreign corporation as 
effectually as a treaty would between wholly independent sovereigns. 
The prohibitions the Constitution puts upon certain exercises of pow- 
er by the states inevitably, in many situations, forbid the exercise of 
absolute sovereign prérogative to expel a foreign corporation at pleas- 
ure. The states are forbidden to pass laws impairing the obligation of 
contracts, or to deprive any one of life, liberty, or property without 
due process, or to deny to any one within their jurisdiction the equal 
protection, pf the laws. A foreign corporation may acquire a vested 
right to do intrastate business, which is protected by the Constitution 
of the United States from destruction by the exercise of the arbitrary 
prérogative of expulsion, in other ways than by the direct grant, as 
in the instant case, in the Constitution of the state. It may ac- 
quire a vested right to do business by laws inviting foreign corpora- 
tions to invest in property and do business hère, giving it certain priv- 
ilèges if it does, if the corporation acts upon the faith of thèse laws 
and performs their conditions. The state may also confer a vested 
right to dû business by authorizing the foreign corporation to pur- 
chase and succeed to the franchise and business of domestic corpora- 
tions, if it purchase in reliance upon thèse laws. By thèse and other 
like acts, the state may abandon and waive its sovereign, arbitrary 
prérogative of expulsion, and be prevented by the opération of the 
Constitution of the United States from exercising it. No act of the 
state is lawful which will impair the obligation of contracts it has 
authorized, or deprive the foreign corporation of property without 
due process of law, or deny to it the equal protection of the laws. The 
prérogative must be exercised in subordination to the Constitution 
of the United States, and cannot be made the instrument of accom- 
plishing results which the Constitution of the United States forbids 
a state to bring about. 

Sonie other interesting questions are raised by the bill which it is 
unnecessary to décide at this time. Plainly, the statute under review 
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violâtes both the Constitutions of the state and of the United States, 
and it is évident that its en forcement would inflict irréparable injury 
upon the complainant, and work great harm to the public 
A preliminary injunction must issue as prayed. 



UNITED STATES v. CONKLIN et al. 

No. 14,547. 

(Circuit Court, N. D. Callfornla. February 13, 1909.) 

i. Equity (§ 153*) — Bill— OoNSTEUcnCN. 

Whether a blll states a cause of action dépends on the légal effect of It» 
allégations. 
[Ed. Note, — For other cases, see Equity, Dec. Dlg. § 153.*] 

2. DEEDS (§ 69*) — VAI-IDITY— FORGEET. 

Where certain vendors under a contract for the sale of land to B. had 
no deflnlte understandlng as to the précise form of the documents they 
were to exécute, except that they understood that they were to exécute 
deeds to B. direct, but were wllling to slgn any papers which thelr at- 
torney should advlse. Instruments prepared by such attorney, conveylng 
the land to the United States and authorlzing B. to sélect lieu land in the 
place thereof, slgned by such vendors, were not forgeries, nor vold. 

[Ed. Note. — For other cases, see Deeds, Dec. Dlg. § 60.*] 

8. VeNDOE and P0ECHASEE (| 38*) — CONVETANCES— E^AUD. 

Certain vendors, havlng contracted to sell land to B., left It to thelr 
attorney to prépare the necessary papers. The attorney prepared a deed 
from the vendors to the United States, and certain powers of attorney 
authorlzing B. to sélect certain lieu land in the place thereof, which the 
vendors slgned wlthout understandlng thelr character. Nelther B. nor 
the attorney Intended to defraud the vendors, nor dld it appear that any 
advantage was obtained, or that they were Injured by the déception, if 
any. Held, that the transaction, as between the vendors and B., was not 
unobjectionable. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dlg. | 38.*], 

4. Public Lands (§ 120*) — Lieu Land— Deed— Foeged Acknowlbdgmenov- 
Rescission. 

A deed of land to the United States had been in fact recorded, thougb 
it bore a false certlficate of acknowledgment ; the grantors never havlng 
acknowledged the same. The grantors had never refused to acknowledge 
the deed, nor had the government been deprlved of the land, and there 
was no reason to fear that it would be. Held, that the grantors' failure 
to acknowledge was at most a breaeh of contract, and the false acknowl- 
edgment was not such déception as would entitle the United States to 
resclnd a patent for Heu land granted In the place of the land conveyed. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 120.*] 

6. Public Lands (§ 120*) — Lieu Land — Conveyances— Title to Land Rb- 
CEivED in Exchange — "Ownebship." 

Where a fuU abstract of title to land tendered to the United States In 
exchange for Heu land was fumished, the fact that the grantors dld not 
hâve an unincumbered title to the land offered In exchange, in the absence 
of fraud, did not entitle the government to rescind a patent granted for 
the lieu land, as "ownershlp" of land authorlzed to be conveyed In ex- 
change does not Imply a perfect title. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 120.* 
For other définitions, see Words and Phrases, vol. 6, p. 5152.] 

*i»'ar other «ases see sama toptc It i nvmbzb In Dec. A Am. D.lgB. 1907 to date, & Rep'r Indexes 
169 F.— 12 
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ft PuBUO Laitds (î 120*) — Lmu Land— Patent— Castcbu-ation—Feaud. 

The govemment Is not entltled to set aslde a patent for lieu land for 
fraud lu the conveyance of land exehaiiged therefor, wbere it is unable 
to show âftoiage resulting from sueh fraud. 
[Ed. Note.— For other cases, see Public Lands, Dec. Dlg. { 120.*} 

7. Public Lands (§ 120*)— Lieu Land— Fraud. 

Grantors of land to the United States In exchange for lieu land cannot 
take advantage of their own fraud, 11 any, in conveying the land ex- 
changed, as against the United States. 

[Ed. Note. — ^For other cases, see Public Lands, Dec. Dlg. $ 120.*] 

In Equity. On demurrer to bill. Sustained, with leave to amend. 

The Attorney General, Robt. T. Pevlin, U. S. Atty., and George 
Clark, Asst. U. S. Atty. 

A. E. Bolton, N. E. Conklin, and Campbell, Metson, Drew, Oat- 
man & McKenzie, for défendants. 

. VAN FLEET, District Judge. This is a suit in equity by the 
United States to set aside and annûl, on the ground of fraud in its 
procurernent, a patent granted to Méllié Conklin and Emily M. Reddy, 
as exeçùtrix, and Edward A. Reddy, as executor, of the estate of Pat- 
rick Reddy, deceased, for a tract of 200 acres of land, under Act June 
4, 1897, C.2, 30 Stat. 36 (U. S. Comp. St. 1901, p. 1541), providing 
for an exchange "with the gôvernment of lands held in private owner- 
ship in a public forest réserve for other vacant lands in lieu thereof. 
Certain of the défendants hâve demufred to the bill for want of facts 
to entitle complainant to relief in equity. 

The material averments of the bill are, in substance : That in Au- 
gurt, 1900, the défendant Misllie Conklin was the owner in fee of an 
ùndivided' one-half interest in a tract of land, including the land cov- 
ered by ttié patent, comprisitig some 9,500 acres, knpwn as the "Mon- 
ache Lands," situate in Tulare and Inyo counties, iri this state, in what 
is known as the "Sierra Forest Reserve," and that Emily M. Reddy 
and Edward A- Reddy were each the owners of an ùndivided quarter 
of said tract; their title being subject, -however, to administration in 
the esta,tê of Patrick Reddy, deceased, then in course of probate, un- 
der whoséwili their title was derived, and of which will they were the 
executors. ; Th^t . on said date the said Mollie Conklin and Emily M. 
Reddy made and entered into an oral agreement with one John A. 
Benson, ùndfer the terms ôf which it was agreed that Benson should 
buy said entire tract of land at the rate of $3.80 per acre, and that 
title to the land might be taken in parcels as desired by the purchaser, 
but the whoie tract to be taken within 90 days, deeds for différent par- 
cels to be executed by the grantors as desired by Benson and placed 
in escrow, and del-ivered upon payment of the agreed price per acre; 
the latter to f urnish any necessary abstract of title at his own expense. 

It is alleged: That. at thé making of this agreement the law firm 
of Campbell, Metson & Campbell, of which Joseph C. Campbell was 
the head, which firm had long acted as attorneys for the grantors, and 
in whom they had entire èonfidence, acted for and represented ail 
the parties in negotiating the agreement; and it was understood that 

^Wor otber oasea see same toplo & | KUUBkB In Dac. A; Am. DlgB. 1907 to date, & Rep'r Indexe! 
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said firm, or Mr. J. C. Campbell, would continue to act for ail parties 
in the matter "in preparing and in directing the exécution of ail légal 
documents necessary to the carrying out of the said agreement, and 
in advising the said Mollie Conklin and the said Emily M. Reddy at 
ail times in carrying out said agreement on their part," and upon 
whose advice they would solely rely, and "that whatever instruments 
were prepared by the said John A. Benson and presented to the said 
Mollie Conklin and the said Emily M. Reddy for exécution in pur- 
suance of said agreement would be in fact prepared by the said J. 
C. Campbell or the said firm of attorneys, and that the same would 
be so prepared strictly and solely in accordance with the terms of said 
oral agreement." That thereafter the said Benson procured to be sent 
to said Mollie Conklin and Emily M. Reddy, by the hand of a person 
to them unknown, a large number of written instruments, which were 
represented to them by such messenger to hâve been prepared in and 
brought from the office of said firm of attorneys, and that they were 
the writings which were to be executed by them in pursuance of 
their said agreement of sale, and which they were desired by said 
attorneys to sign and deliver to such messenger. That the grantors, 
being of advanced years and unversed in légal matters, and relying 
whoUy upon the représentations made by the agent of said Benson, 
they, without examination of said papers, or knowledge of their char- 
acter or import, signed and delivered them to such messenger, by whom 
they were immediately carried and delivered to Benson. That the 
documents so executed by them "were in fact deeds purporting to con- 
vey arid relinquish to the United States government said 'Monache 
Ivands,' and were in fact powers of attorney in blank and undated, 
and without the name of any attorney mentioned therein, and the 
said writtèn instruments were in part blank lieu sélections; but that 
said sélections were ail in blank, in that there was no description there- 
in of lands selected in lieu of lands relinquished or surrendered. That 
said sélections, when so executed, were not dated." That thèse papers 
included the deed and lieu sélection and power of attorney subsequent- 
ly used by Benson as a basis for procuring the issuance of the patent 
herein involved; and that said instruments and each and ail of them 
were executed by said grantors through the "mistake, inadvertence, 
and fraud hereinbefore alleged," and which was at ail times known 
to said Benson. That the said last-mentioned deed and other docu- 
ments were never acknowledged for record by either of the said grant- 
ors, but that upon the receipt of the same the said Benson "falsçly, 
fraudulently, and without any right so to do, procured to be attached 
to said deed a false, forged, and fraudulent certificate of acknowledg- 
ment, falsely purporting to certify that the said deed had been ex- 
ecuted" by the grantors in due form of law before an officer authorized 
to take the same, and such as to entitle the same to record ; and that 
thereupon the said Benson procured said deed to be recorded in the 
office of the recordèr of deeds in the county wherein the lands in- 
volved were situated, and filed said deed with the Department of the 
Interior of the United States under the requirements of said statute 
and the régulations of the Land Department in such, cases, together 
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wifh an àbstract of the title to the land described therein, and at the 
samè time and in like manner, after filling the blanks in said lieu sélec- 
tion and power of attorney, filed the same with said department, which 
papers were received and acted upon by the ofEcers of the department 
under the belief that the said instruments were in ail respects gen- 
uine and that said Benson was authorized to act for said grantors. 
That thereaîter in due course said department approved of the lieu 
sélection made thereby and issued the patent in suit and delivered the 
same to said Benson. That ail said acts by Benson were without 
right or authority from the grantors in said deed, and the action 
thereon by the officers of the goverrmient was had without knowledge 
on their part of said f raudulent acts, but in the belief that Benson was 
in ail respects authorized to act in the premises and said deeds and 
other instruments were in ail respects genuine and valid. 

It is then alleged that the grantors in said deed "never at any time 
knew they were deeding, transferring, conveying, relinquishing, or dis- 
posing of any title or interest in and to said lands to the United States 
of America; that they never knew at any time that they were select- 
ing or authorizing the sélection of any land from the United States 
of America in lieu of the lands surrendered by them to the United 
States of America; that they never had at any time authorized such 
transfer, relinquishment, or sélection," and further, that in signing the 
written instruments 'hereinbefore referred to they believed they were 
"in fact executing deeds to John A. Benson to be placed in escrow 
in pursuance to the oral agreement hereinbefore alleged ; * * * that 
said Emjly M. Reddy at no time had authority to transfer or Convey 
the estate of Patrick Reddy, deceased, as such executrix, except un- 
der authority of the superior court of the state of California having 
jurisdiction of the administration of said estate ; that the said superior 
court never at any time authorized the exécution of any of the said 
written instruments so signed, executed, and delivered by the said 
Mollie Conklin and the said Emily M. Reddy." It is further alleged : 

"That the name of Edward A. Reddy appeàrs signed to ail the written in- 
struments executed in the manner hereinbefore alleged by the said Mollie 
Conklin and the said Emily M. Reddy ; that the plalntiff is not advised and 
informed as to the understanding of the said Edward A. Reddy at the time 
he appears to hâve so executed the said written instruments, and is not advised 
whether the same were executed by the said Edward A. Reddy In fact, or 
whether the same were executed by hlm inadvertently, or by mistake, or un- 
der a misapprehension of fact, or at ail ; that the said Edward A. Reddy had 
no authority or rlght to convey the estate of Patrick Reddy, deceased, except 
upon granting of authority so to do by the superior court of the state of Cali- 
fornia having jurisdiction over the administration of the estate of Patrick 
Reddy, deceased; that said court never at any time, by any order or other- 
wise, authorized the exécution of said written instruments or any of them." 

It is also alleged: 

"That the administration of the estate of said Patrick Reddy, deceased, bas 
never been brotight to a close, and that the expenses of the administration of 
the said estate hâve never been paid; that claims aggregating a large amount 
hâve been duly presented, allowed, and approved agalnst said estate, and flled 
with the papers of said estate; and that the lands described lu paragraph 1 
hereof are subject to the payment of the expenses of the administration of the 
estate of'Patïick Reddy, deceased, aiid of the payment of ail claima and debts 
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owing by said estate, and that sald debts, expenses, and clalms hâve not been 
paid, and that said lands are Incumbered by virtue of the administration of 
eaid estate, and that the creditors o£ said estate hâve neyer waived their claim 
to such lands ; that the owners of said lands described in paragraph 1 hereof, 
within the meaning of the act of Oongress hereinbefore mentioned, never 
at any tlme deeded, relinqulshed, or transferred the complète title of sald 
lands to the United States ; that the officere of the United States and of the 
Department of the Interior thereof, In approving the said sélection of the 
said lands hereinbefore described, and in Issuing the said patent for the lands 
hereinbefore described, acted Inadvertently and through mistalîe In assuming 
that the sald wrltten instruments so presented to the said Department of the 
Interior, as herembefore alleged, transferred and conveyed to the United 
States a complète title to the said lands flrst hereinbefore described; that 
said approval and sald patent were made wlthout authority of law, In that 
the ownershlp of sald lands hereinbefore described In paragraph 1 hereof was 
never surrendered or conveyed to the United States." 

Thèse are the essential features of the bill; the allégations as to 
the other défendants not being material for présent considération. 
The prayer, so far as material, is for a decree setting aside, canceling, 
and recalling unto the United States the patent in suit, and declaring 
that the title to the lands so attempted to be conveyed to the United 
States in exchange for the lands described in the patent has never 
vested, and that the title of the United States to the lands described in 
the patent be quieted. 

The contentions of the défendants as to the alleged deficiencies of 
the bill, in the want of sufficient facts to entitle complainant to sue, 
are, generally stated: First, that the bill discloses no déception prac- 
ticed by the grantors in procuring the deed of relinquishment con- 
stituting légal fraud; second, that under the facts alleged the deed, 
if in any wise subject to be assailed, is voidable merely, and not 
void, and the United States, having accepted and acted upon it in good 
faith and without notice of the fraud, if any, received a perfect title 
to the lands conveyed thereby, and was consequently in no wise in- 
jured; third, that the incumbrance of the title, if any, by reason of 
the unsettled condition of the estate of Patrick Reddy, deceased, was 
disclosed by the abstract, and the government's acceptance of the 
deed with knowledge of the state of the title estops it from complain- 
ing on that score ; and, lastly, that the suit cannot be maintained, be- 
cause it does not appear that the government has returned or offered 
to return the considération passing to it as a basis for the patent. 

1. In determining whether the bill states a cause of action, the first 
thing to be considered is the légal effect of its allégations. It might 
be supposed that the pleader meant to plead that the grantors never 
had in fact executed the deed of relinquishment or the instruments 
authorizing the sélection of lieu lands. If this were so, then the deed 
would be void, and no title would pass to the government, and no sélec- 
tion was, in fact, ever made; and, the patent having therefore issued 
under a mistake of fact, the government would be entitled to set it 
aside. While the oft-repeated statement in complainant's brief that 
the documents were "forged" might lead to the conclusion that this 
is the construction put upon the transaction by the United States at- 
torney, he explicitly disclaims this by the following language in his 
brief: 
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VODithe ta.ce of the blU, therefore,: the deeds executed by Mrs.: Gonklln and 
Mr8„.Refldîf w^ere not void Instruments, but merely voidable, unlesBtlie forgery 
OfjJîh^i'fiBrtlflcate of acknowledgment defeated the grant" 

This construction of the bill sèems to me to be correct. It may be 
that wheni a person definitely intends to exécute a certain document, 
and another is surreptitiously substituted in its place, and unwittingly 
on His part receives his signature, the latter document is not, in fact, 
executed, and therefore void. But hère the grantors do not appear 
to hâve had any very definite understanding as to the précise form 
of the documents they were to exécute except that it was understood 
in a more or less tentative Way that they were to exécute deeds to 
Benson direct; but it clearly appears that they were willing to sigfn 
any papers which their attorney, Mr. Campbell, or his firm, should 
advise were necessary or proper in order to carry out the purpose of 
the agreement, which was a sale by them of the land. It will be ob- 
served that there is no averment that the représentation by the mes- 
senger of Benson that Mr. Campbell or his firm had prepared and 
sent the papers was in fact fàlse ; and, since fraud cannot be pre- 
sumed, it must be taken as true that the papers were so prepared 
by Mr. Campbell or his firm, were considered in compliance with the 
contract, and sent for the purpose of being executed. The grantors 
did then sign, and did intend to sign, thèse particular instruments, 
and, therefore, they are not forgeries or void. 

The government, therefore, can recover, if at ail, only on the ground 
of fraud. In determining whether there was, in a légal sensé, any 
fraud' in the transaction, we should first inquire: Do the facts alleged 
constitute fraud against the grantors ? We ail know that it is a com- 
mon practice for a purchaser to resell the property before the pur- 
chase is fuUy consummated, and he will often purchase with the view 
of making such a resale. It is also common for the deed in such case 
to be made to the second purchaser direct, at the request of the first. 
Such a method of consuramating a transaction is not unusual, and, if 
understood by the parties,i is entirely regular. In this case it was 
clearly satisfactory to Benson, for he sent the papers to be executed. 
It was satisfactory to the grantors, for they left it to Mr. Campbell, 
their duly authorized attornpy in the matter,, and he, as we hâve seen, 
presumptively prepared the papers and advised their exécution. Un- 
der thèse circUmstances the facts themselves do not show that either 
Benson or Campbell intended to in any way defraud the grantors. 
Moreovèr, the bill does not allège that they did any of thèse acts with 
the intent to defraud them, nor does it allège that they did, in fact, 
defraud them, or obtain any advantage from them, or that they were 
in any way injured by the déception, if any; for there is not an in- 
timation in the bill that the grantors did not receive the price agreed 
upon for the rland. Under thèse circumstances the transaction be- 
tween the parties, it would seem, was entirely légal, and could not be 
the subject of any complaint by the grantors on the facts alleged. 

Was the government def rauded ? A deed was delivered to the gov- 
ernment, which was in fact: executed, and was sufficient to and did ' 
convey the title it purported; to cOnvey, and one which we hâve seen 
could not be set aside. This was, then, no fraud. 
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An application for lieu lands was likewise submitted, made under 
a. power of .attorney, which was executed by the parties and gave the 
authority which it purported to grant, and which, we hâve seen, was 
net obtained by fraud. This was, then, no fraud. 

An abstract of titie was submitted, which showed the actual state 
of the title of the parties and the recordation of the deed. The deed 
was, in fact, recorded ; so this was no fraud. 

The only false thing, then, in the whole transaction, as it is alleged, 
is the fact that the grantors never acknowledged the deed, and that 
the certificate of acknowledgment made by the notary was false, and 
that this was procured by and known to Benson. Of course, as is 
admitted, this did not afïect the validity of the deed as a conveyance, 
nor did it in fact prevent its recordation. It is not alleged that any one 
had anything to gain by the déception, or that in fact the government 
was intended to be or was in any way affected or damaged thereby. 
As the matter is set forth in the bill, however, this constituted a mis- 
representation to the government of a fact ; and it is saf e to assume 
that, if the government had known that the deed was not acknowl- 
edged, it would not hâve issued the patent. Is such a misrepresenta- 
tion a légal fraud, or ground for rescinding the contract? 

The question thus arises: Can one party to an exchange of lands 
rescind the contract because the deed of the other was falsely repre- 
sented to be acknowledged? As suggestedj it is not alleged that this 
was done with the intent to injure the plaintiff, or that, in fact, any in- 
jury bas resulted. It is not alleged that the grantors hâve refused to 
acknowledge the paper, or that they hâve ever been requested so to 
do. The government has not been deprived of the land, and it does 
not appear that there is any reason to fear that it will be. The failure 
to acknowledge the deed seems to be a breach of contract at most, 
and not with any intention of defrauding the government of the land. 
The only allégation of the purpose of the déception is: 

"That the said acts of sald John A. Benson, last hereln described, were 
committed for the purpose of falsely and fraudulently procurlng the Issuance 
of said patent." 

But the procuring of the patent was a perfectly proper purpose, and 
it is not alleged that it was done with the intent to in any way injure 
the government, and, as stated, it is not alleged that the government 
was, in fact, injured. It seems to be well settled that no deceit will 
be available to set aside an exchange of land, if the party obtained 
exactly what he bargained for. 14 Encyclopedia of Law, p. 144. 

2. The point made, that the grantors did not hâve a good unin- 
cumbered title, I hardly think is of any weight. Congress necessarily 
conferred authority on the Land Department to détermine who were 
the owners of the land, and in the absence of fraud this détermination 
must be conclusive. A full abstract was furnished, and, therefore, 
there was no fraud or déception in this particular. In Hyde v. Shine, 
199 U. S. 63, 83, 25 Sup. Ct. 760, 763, 50 L. Ed. 90, the Suprême 
Court recognizes that "ownership may not imply a perfect title." 

3. Nor do I think the latter case is authority for the proposition 
that it is not necessary to show damage flowing to the plaintiff from 
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the alleged ifraud. There a conspiracy was alleged to obtain lands 
from the government by éxchanging lands obtained ivosfl the state 
in the name of fictitious persons and conveyed by forged instru- 
ments. Such instruments would not pass a légal title. to the govern- 
ment, and, therefore, a conspiracy was clearly made out, which would 
or could work injury. So the remark that the United States govern- 
ment might set aside the patent "procured by thèse fraudulent means" 
referrèd to the means alleged in the indictment there being consid- 
ered, and not such means as are alleged in this bill. The two cases 
are essentially diiïerent in their circumstances. 

Even if the allégations of the bill disclosed a fraud on the g'rantors, 
this could not be taken advantage of by them as against the United 
States, and, therefore, the United States was not injured thereby. 
Schultz v. McLean, 93 Cal. 356, 28 Pac. 1053. I know of no rule 
that makes fraud against the government any différent from fraud 
against the individual; and I do not think the Hyde Case points to 
any such distinction. It is quite apparent, therefore, that the bill 
is lacking in equity ; and in this view it is not material to détermine 
whether it was necessary for the bill to allège that the government 
had offered to make restitution before bringing suit. 

The demurrers will be sustained, with leave to the complainant to 
amend, if it shall be so advised. 



UNITED STATES v. BARBEE LUMBBR 00. et aL 
(Circuit Court, D. Idaho, C. D. October 3, 1908.) 

1. COTTETS (î 85*)— RULES— EFFECT. 

TEe rliles promulgated by the Suprême Court of the United States for 
the guldance of fédéral courts hare the force and effect of law. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. | 294; Dec Dig. 
§ 85.*] 

2. Bquity (§ 321*)— Pleading— Time— Equity RxrLES-MDoMPLiAKCE by United 

States. 

Where the United States voluntarily cornes Into a fédéral court, seek- 
ing relief against an Individual, her rlghts are thosB of an ordlnary sultor, 
and not thosé of a soverelgn, and hence she is equally bound to comply 
wlth gênerai equity rule 66, regulatlng the tlme for the flllng of pleadlngs. 

[Ed. Note.— For other cases, see Equity, Cent Dig. § 629; Dec. Dig. ( 
321.*] 
8. Equity (§ 210*)— Pleadinq— Filino Afteb Time. 

Where, In a suit by the United States to set aside certain patents to 
tlmber land, no replicatlon was flled withln the tlme requlred, owing to 
the mlstake or Inadvertence of a former district attorney, hls successor 
would be permitted to flle a replicatlon nunc pro tune, subject, however, 
to an order requlrlng hlm to speed the cause. 

[Ed. Note.— For other cases, see Equity, Cent Dlg. S 483; Dec Dig. | 
210.*] 

In Equity. On motion to dismiss. 

C. H. Lingenfelter, U. S. Dist. Atty. 

C. T. Bundy, J. H. H'awley, and Alfred A. Fraser, for défendants» 

•For other cases see same topic & § nùmbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes. 
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DIETRICH, District Judge. By ^ts bill complainant seeks to hâve 
vacated and set aside a large number of patents to timber lands, which 
it is averred were procured througii the opération of a fraudulent con- 
spiracy entered into by the défendants and others ; the title to ail the 
lands having, subséquent to patent, been conveyed to the défendant 
Barber Lumber Company. The bill was filed April 17, 1907. Sub- 
pœna issued December 4, 1907, and upon the same day service was 
made upon the Barber Lumber Company, and upon two of the other 
défendants. Apparently no effort has been made to procure further 
service, and, indeed, it seems to be conceded that the Barber Lumber 
Company is the only necessary party défendant. In due time the 
Barber Lumber Company àppeared, and upon February 1, 1908, it 
filed and served its answer, denying the equities of the bill. No replica- 
tion having been filed, the défendant, on September 16, 1908, filed a 
motion to dismiss the suit on account of complainant's default in that 
respect. Upon the présentation of the motion in open court on the 
following day, counsel for the government tendered for filing its 
replication, with the request that it be filed nunc pro tune; that is, 
as of the next succeeding rule day after the filing of the bill, as provid- 
ed in gênerai equity rule No. 66. Thereupon it was stated upon be- 
half of the défendant that it desired only that the suit be finally sub- 
mitted upon its merits as early as practicable, and that it would not 
press its motion for dismissal, provided complainant would file its 
replication and agrée to speed the cause ; no other terms being de- 
manded. To this condition counsel for the government was unwilling 
to assent, and was unable to advise the court of any date when the 
taking of testimony could be commenced or concluded. The court hav- 
ing intimated that it was disposed to direct the filing of the replica- 
tion, but that the government, as a litigant, is, in matters of procédure, 
required substantially to conform to the rules which hâve been promul- 
gated for the guidance of the courts and litigants, the district attorney, 
explaining that the default had occurred prior to his appointment, and 
being surprised by the defendant's motion, asked leave to make a 
showing and furnish a brief , which. was granted. In addition to filing 
an aifidavit, in which certain conditions are set forth which it is thought 
appeal to the discrétion of the court, and which will later be noticed, 
there is presented an elaborate brief, in which it is contended: 

"That In the matter of praotice and the rules of court * * • the govern- 
ment [using the précise language of counsel] not only does not stand before the 
court In the same llght as an indlvidual sultor, but that It has privilèges 
and immunitles which, of necessity, are prérogatives of government; that It 
is not bound by the acts of its agents' négligence, even If such acts are wlU- 
ful ; that tlme does not run against it ; and that lâches cannot be imputed to 
it This doctrine is derived from a prlnclple of public policy, and comes down 
even in repuWlcan forms of government from a basic prlnclple of monarchy 
that 'the king can do no wrong.' " 

It must be noted that this is not a plea to the court to relieve com- 
plainant from a default into which it has fallen through the inad- 
vertence or neglect of its former district attorney. Such relief is not 
resisted by défendant, and the court has already intimated that it 
would be granted. It is not an appeal to the court to exercise its 
discrétion in granting to complainant such time, in excess of the 90 
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days pre_scnl)ed by the rules for the taking of évidence, as mày, under 
ail the cirçuimstances of the case', be reasonably necessaryi Upon the 
other hapdiîJt is a négation of the necessity for such application. The 
premise isithat complainantj is above artd exempt frora the rules of 
court; and it logically and necessarily follows that, not being subject 
toâ rule, it cannot be held to be in default for any failure to conform 
theretp, and, not being amenable to the rule limiting thé time for tak- 
ing évidence, there is no necessity for its seeking an ertlargement of the 
prescribed time. Nor is it suggested that, while generally bound to 
comply with the rules of the court, the govemment, for some spécifie 
reason, is rclieved from the opération of the particular rule under con- 
sidération. The proposition is a déclaration of the independence of 
the govefilment from ail rules. 

To such ia view I am unable to give my assent. It is utterly at 
variance with fundamental principles, and is impossible in practice. 
If the litigant is sovereign, the court is subject. It is the sworn duty 
of the judge "to administer justice without respect to persons." Rank 
cannot be recognized. How can rights be correctly weighed if one 
party is permitted to lay his hand upon the balance? It will not do 
to say thât the government will act justly. If so, it should be left 
to adjudge its own controversies without the intervention of the courts. 
Nor is it material that the prérogatives of sovereignty are claimed only 
as to the rules of practice and procédure. Time and mode of the 
trial of a right are, not inf;-equently, of the substance of the right 
itself. Delay may mean disaster, especially to the weaker party. "To 
hone will we sell, to none will we deny, or delay, right or justice." 
So réads the Great Charter. It is a mistake to assume that rules 
of procédure are mère formalities, adopted with the view only to the 
convenience ând dignity of the courts. They are intended to promote 
the more perfect administration of justice, and expérience demon- 
strates that the courts can best fulfiU their functions by exacting sub- 
statitial compliânce therewith. An individual cannot maintain an ac- 
tion against the government; but this 'exemption may be waived. So 
the government may voluntarily come into court, seeking relief against 
an individual. It cornes, however, not as a sovereign, but as a suitor. 
Within its own domain the court is suprême. The government, hav- 
ing a controversy, may invoke the assistance of the courts; but in 
entering their portais it voluntarily divests "itself of sovereignty, sub- 
mits itself to their jurisdiction, and consents to conform to their rules 
and abide by their decrees. 

Looking at the question in another aspect, it is not doubted that 
Congress, by direct enactrnent, may subject the government to the 
process of the courts and prescribe the /procédure to which it must con- 
form as a party litigant. But by section 917 of the Revised Sta tûtes 
(U. S. Comp. St. 1901, p. 684) Congress, doubtless appreciating the 
difSculty of devising direct législation of sufficient elasticity and adapta- 
bility, conferred upon the Suprême Court of the United States the 
power "generally to regulate the whole practice to be used in suits 
in equity or admiralty by the Circuit and District Courts" ; and by sec- 
tion 918 (page 685) a like power was conferred upon the Circuit and 
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District Courts "to regulate their own practice as may be necessary or 
convenient for the advancement of justice and the prévention of delays 
in the proceedings," not inconsistent with any law of the United States, 
or any rule prescribed by the Suprême Court. From time to time the 
Suprême Court of the United States has, pursuant to the authority 
thus'conferred upon it, promulgated rules for the guidance of the 
courts, one of which is equity rule No. 66. Thèse rules hâve the force 
and efïect of law. American Graphophone Company v. National Phon- 
ograph Company (C. C.) 127 Fed. 349. 

"No District or Circuit Court of the United States has the power to adopt a 
practice inconsistent with those rules or to disregard ttieir provisions." North- 
western Insurance Company v. Keith, 77 Fed. 374, 23 C. C. A. 196. 

"Parties to sults in Loulslana (as In ail other Jurisdlctions) hâve a right to 
the benefit of thèse rules ; nor ean they be denied by any rule or order, wlth- 
out causlng delays, producing unnecessary and oppressive expenses, and, In 
the greater number of cases, an entire déniai of équitable rlghts." Gaines 
V. Eelf, 15 Pet 9, 10 L. Ed. 642. 

Counsel remark the absence from the Reports of any case directly 
in point, and cite only décisions affirming the proposition that gen- 
erally, in the matter of substantive rights, statutes of limitation and 
the doctrine of lâches cannot be invoked against the sovereign. Thèse 
are familiar exceptions to gênerai rules, and are based upon consid- 
érations wholly inapplicable to court procédure. In none of the numer- 
ous décisions cited is there any intimation that the exceptions are to 
be extended to embrace violations of the rules of practice and pro- 
cédure in the courts. Indeed, the books do not seem to contain any 
case where a proposition like that hère asserted has been put f orward ; 
and it is incredible that, if the government has such extraordinary 
prérogatives, it has heretofore apparently neglected to assert them. 
In no case which has corne under my observation, where the govern- 
ment is a party, has any distinction been made in exacting compliance 
with the rules because of its sovereignty. Doubtiess, where discré- 
tion is left to the court, it may properly take into considération the 
conditions under which the government must act, the fact that it 
must employ agents in varions degrees of subordination, and that 
in some matters it cannot proceed as,expeditiously as may private in- 
dividuals. Such considérations do not look to the suspension of the 
rules, but only to their reasonable enforcement. Distinctions of the 
same or similar character, and for like reasons, might properly be 
made, where ail parties are either natural persons or private corpora- 
tions. 

In United States v. Fremont, 59 U. S. 30, 15 L. Ed. 302, the appeal 
of the government was dismissed by the Suprême Court because it had 
failed to file the record within the first six days of the term, as re- 
quired by the rules of the court. 

In United States v. Pacheco, 63 U. S. 335, 16 L. Ed. 336, the ap- 
peal of the United States was dismissed for failure to comply with 
the rules of the court. A like penalty for a similar default was im- 
posed upon the government in United States y. Gomez, 64 U. S. 336, 
16 L. Ed, 562. 
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In United States v. Atherton, 103 U. S. 372, 26 L. Ed. 213, implied- 
ly it fis; held that the government is bound by the same rules of plead- 
ing as apply to priyate litigants. The court refused to interfère witb 
the action of the trial court in denying the application of the govern- 
ment to be permitted to amend its bill. There is no suggestion that as 
a party in court the government occupies a favored position. SeeJ also, 
United States v. Ames, 99 U. S. 35, 25 L,. Ed. 295. 

In United States v. Lee Yen Tai, 113 Fed. 465, 51 C. C. A. 299, the 
Circuit Court of Appeals declined to consider the errors assigned by 
the government, because the assignments did not comply with the rules 
of the court. 

In United States v. Rossi, 133 Fed. 380, 66 C. C. A. 442, the Cir- 
cuit Court of Appeals of this circuit enforced its rule No. 10 (150 
Fed. xxvii, 79 C. C. A. xxvii) against the government, by refusing 
to consider its exceptions to the charge of the trial court, becausé 
they did not comply with the requirements of the rule. 

In Mitchel v. United States, 9 Pet. 743, 9 L. Ed. 283, the Suprême 
Court refused the application of ,the government for further time in 
which to produce proof s. 

In Mountain Copper Company v. United States (C. C. A., Ninth 
Circuit) 142 Fed. 625, 73 C. C. A. 621, it is said :. 

"It Is the well-establlshed law that, when the government cornes Into a court 
asserting a property right, It occupies the position of any and every other 
sultor. Its rlght» are preclsely the same ; no greater, no less." 

It is true that this language was not used with spécifie référence 
to matters of practice or procédure; but it is thought to be a state- 
ment of the gênerai rule, subject, only, to certain recognized excep- 
tions. 

In The Siren, 74 U. S. 152, 19 L. Éd. 129, it is said : 

"But, althbugh direct sults cannot be malntalned against the United States, 
or against thelr property, yet when the United States Instltute a suit they 
walve thelr exemption, so far as to allow the présentation by the défendant of 
set-offs, l^al and équitable, to the extént of the demand made or property 
clalmed, and when they proceed in rem tliey open to considération ail claims 
and equitles In regard to the property Ubeled. They then stand In such pro^ 
ceedlngs, with référence to the rights of défendants or clalmants, preclsely as 
prlvate sultors, exeept that they are exempt from costs and from affirmative 
relief agalhst them, beyond the demand or property in controversy." 

In United States v. Stinson, 197 U. S. 200, 25 Sup. Ct. 429, 49 L. 
Ed. 724, the Suprême Court, in speaking of the only matters of prac- 
tice under considération, said : 

"The government is subjected to the same rules rèspectlng the burden of 
proof, tSe quantlty and character of évidence, the presumptlons of law and 
fact, that attend the prosecutlon of a like action by an Indlvldual." 

See, also, Carr v. United States, 98 U. S. 433, 25 L,. Ed. 209 ; Unit- 
ed, States V. Smith, 94 U. S. 214, 24 L. Ed. 115; United States v. 
Stinson, 125 Fed. 907, 60 C. C. A. 615 ; United States v. Beebee (C. 
G.) 17 Fed. 36; United States v. Ingate (C. C.) 48 Fed. 251. 

Turning, now, to those features of the case which appeaî to the 
eourt's discrétion, what order should be entered? Upon behalf of com- 
plainant it is urged that the default occurred prior to the appointment 
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of the présent district attorney; that he has not yet had time to fa- 
miliarize himself with ail the business pending in his district; that 
the issues involve numerous transactions, and the trial will neces- 
sitate the taking of much testimony from many witnesses; and that 
for a portion of the time prior to December Ist the district attorney 
must give his attention to the trial of criminal cases. • 

It is also suggested that, at the time the motion was made, some 
of the record évidence was not in the custody of the district attorney, 
but was being used by the government in proceedings pending in Wis- 
consin, looking to the removal of some of the officers of the défendant 
Company to this jurisdiction for trial on criminal charges growing 
out of the transactions referred to in the bill; but manifestly this is 
but a temporary condition, and no difficulty should be experienced 
in procùring a retum of the originals, or, if they are still unavailable, 
of securing certified copies thereof . 

It is further suggested that the taking of testimony should await 
the final détermination of the pending criminal proceedings ; but what- 
ever, if any, valid reasons there may, at one time, hâve been for taking 
such a course, they are no longer persuasive. Ùpon the trial of one 
of the criminal cases growing out of thèse transactions more than a 
year ago, the government, of necessity, in a. large measure, disclosed 
its case against the other défendants, who hâve not yet been tried. 
Furthermore, the trial of still another défendant has been set for an 
early date, at which time it will doubtless be necessary for the govern- 
ment again to traverse the ground and make public the facts in its 
possession. 

Upon the other hand, it is represented that the government has not 
used, and is not using, diligence in the prosecution of the suit; that 
nearly 18 months hâve elapsed since the suit was commencée!, and 
nearly 8 months since answer was filed; that the pendency of the 
suit casts a cloud upon the defendant's title; that it has erected a 
lumber manufacturing plant, at an expense of several hundred thou- 
sand dollars, and that, for its successful opération, it is necessary 
to build a railroad into the timber lands; that the attack upon its 
title hopelessly impairs its crédit and renders it impossible to procure 
f unds for the construction of such a road ; that it is paying taxes 
upon the lands ; and that the standing timber is subject to, and must 
be protected against, the ravages of forest fireS. 

I hâve considered both the conveniences and the necessities of the 
parties, and it is my conclusion that the replication be filed nunc prc 
tune; that the complainant be given until and including January 15, 
1909, in which to take its évidence; that the défendant Barber Lumber 
Company be given 30 days thereafter in which to take its évidence; 
and that the complainant hâve 15 days thereafter in which to take 
évidence in rebuttal. 

An order will be entered accordingly. 
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In re STODDARD BROS. LUMBER CO. 

(District Court, D. Id^iho, C. D. March 20, 1909.) 

1. PABTkEBSHiP (§ 241*)— Rktibino PabtHkb— Liabilitt tob Fibm Debts— Eb- 

W>PPEL. 

The. prindple underlylng the responslblllty of a partner, who retires 
wlthout publishlng proper notice, to. subséquent créditons of the flrm, is 
that of estbppel, Implylng that the partner induced or knowltigly per- 
mltted Biieh subséquent créditera ttt extend crédit to the flrnl on the as- 
suniptlon that the partner was a member thereof. 

[Ed. Note.— For other cases, seePartnershlp, Cent. Dig. §§ 479%, 480; 
Dec. DIg. I 241,»] , ' 

a ESTOPPltS (§ 110*)— DÉFENSES— PLBADWa. 

Estoppel Is a défense, whlch must: be afflrmatlvely pleaded and proved 
by one seeklng to avail hlmself thereof.' 
[Ed. Note.— For other cases, see !éstoppel. Cent Dlg. 8 300 ; Dec Dig. 

jiiOi*] "■ ■■ ;;'' 

8. PjifliiiiBBtP (§ 241*)— DOBMANT PABTNfcB— WlTHDBAWAI/— JÎOTÏCE. 

âjS unknown or dormant partner neednot glve notice of hls withdrawal 
from the flrm. 

[Ed. Note.— For other cases, see Partnershlp, Cent. Dig. S 480; Dec. Dig. 
8 241,*J 

4. PASTNBBSHIP (§ 241*)- RETIBOTG PaBTNKB— NOTICE OF WlTHDBAWAIr-SUBSE- 
QUENT CBEDITORS. , 

Sinceone holding hlmself ont as a partner, though he be not such, is 
only liable to those who deal wlth the flrm in the bellef that he is a part- 
ner, subséquent creditors of a flrm were not entltled to assert the responsl- 
blllty of a former partner, who retlred without publishlng notice of hls 
withdrawal, unless such credltors knew that the partner represented hlm- 
self ta be a member of the flrm and were mlsled by the fact that tlie 
formai notice of withdrawal had not been glven. 

[Ed. Noté.— For other cases, see Partnershlp, Dec. Dig. § 241.*] 

6. Evidence (8 459*)—Paboi Evidence— WBrrTEN Contbaots— Notes of Fiem. 

Paroi évidence Is admissible to show that certain notes slgned by the 
indlvidUal members of the Ami; evidenced a partnershlp obligation and 
that the form of the signature was mère Inadvertence, so as to establish 
the notes as a firm debt. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. §§ 1909, 2111 ; Dec. 
Dig. § 459.»] 

8. Paetnebseu" (8 217*)— Debts— Natube of Obligation— Evidence. 

The terms of a note slgned by the Indivldual members of a flrm wlU con- 
trol in determlnlng the nature of the obligation as to whether it Is a debt 
of the flrffi or of the partners signlng It, unless the prima fade case made 
by' the Instrument is overcome by clear and convlncing évidence. 

[Ed. Note.— -For other cases, see Partnershlp, Dec. Dlg. $ 217.*] 

7. Pabtnebshi^ (8 146*)— Debt»— Notes fob Inteeest of RetibinO Pabtnee. 

Notes glven by a remainlng to a retlrlng partner in payment for the 
latter's ihterest sold to thé partner making the notes, and not to the flrm, 
were not flrm obligations. 

[Ed. Note. — For other cases, see Partnershlp, Dec. Dlg. 8 146.*] 

8. Banketjptct {§ 326*)— Liens— VoLUNTABY Belease—Liabilitt of Ckeditob. 

Where a créditer of a flrm, holding a flrm mortgage as security for $12,- 
000, voluntarlly released the sa me, that the bankrupt firm might sell the 
property and oat of the proceeds pay flrm debts on whlch the claimant was 

*For other oases see same topic & S nvmbbb In Dec. & Am. Digs. 1S07 to date, & Rep'r Indexai 
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Uable as surety and such debta were paid to the amount of $11,625, the 
claimant was liable for $375, the amount lost to creditors by such volun- 
tary release. 

[Ed. Note. — For other cases, see Bankrnptcy, Dec. Dlg. S 326.*] 

B. Banketjptct (î 477*)— Clauis— Aitobnet's Fées. 

Clalms for fees by attorneys for objecting creditors should be flled with 
the référée In the flrst Instance, so that any party aggrieved by the ref- 
eree's ruling thereon may hâve the same reviewed by appropriate pro- 
ceedlngs. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 477.*] 

C. H. Finn, Hawley, Puckett & Hawley, and Frank Estabrook, for 
George Stoddard. 

L. P. Clinton, Neal & Kïnyon, Griffiths & Griffiths, and Rice, 
Thompson & Buckner, for objecting creditors. 

PIETRICH, District Judge. Upon the pétition of certain creditors 
thè Stoddard Bros. Lumber Company, a partnership, was, on August 
19, 1908, adjudicated a bankrupt. It was alleged that the firm con- 
sista of A. K. Stoddard and Charles Moslander; but no adjudication 
of their insolvency as individuals was sought or obtained. There- 
after George Stoddard, a brother of A. K. Stoddard, presented for 
allowance several daims, evidenced chiefly by promissory notes, to 
the allowance of which objections were made by some of the creditors. 
A hearing was had, resulting in an order by the référée i-ejecting ail 
of the claims. This ruling is now submitted for review. 

1. A gênerai objection running to ail of the claims is that the 
claimant is in fact a member of the bankrupt firm. I do not find that 
this contention is supported by the évidence. 

3. Another gênerai objection argued is that George Stoddard, if 
not in reality a member of the firm, should be held responsible upon 
the theory that he held himself out as such. In support of this posi- 
tion, the objecting creditors rely mainly upon the fact that the claim- 
ant was at one time a member of the partnership, and that after with- 
drawing, in 1897, he failed to give notice of dissolution, and per- 
mitted the business to continue under the original name of Stoddard 
Bros. Lumber Company; also that he continued to render assistance 
to the firm in procuring loans, and failed to see that its obligations to. 
him were f ully disclosed by its books and records. Apparently, more 
for this than for any other reason, the référée rejected the claims. 

The objection was not originally specified as one of the grounds 
relied upon, and it was not until the évidence was practically closed 
that the creditors evinced a purpose to assert it. But, upon the as- 
sumption that it was interposed in time, what effect should now be 
given to the objection? The principle underlying the responsibility 
of a partner, who retires without publishing proper notice, for the 
obligations of the firm subsequently incurred, is that of estoppel. He 
is held liable, not because he has in truth contracted, but because it 
would be inéquitable and against good conscience to permit him to 
deny that he contracted. Thompson v. Bank, 111 U. S. 529. 4 Sup. 
Ct. 689, 28 L. Ed. 507. 

*For other cases see same toplc & i humbxb lu Dec. & Am. Digs. 1907 to date, & Rep'r Inâezes 
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This, of "àbufse, implies that he has induced or knowingly pei^iflitted 
the person wlio is charging hîm with responsibility to extend crédit 
upon the assumption that he was a member of the firm receiving the 
crédit. If, however, an objection of this kind, when raised by a single 
créditer, may avail to defeat the allowance against a bankrupt estate 
of the claim of a person sought to be estopped, the conduct of the 
claimant, amounting to estoppel as to one creditor, may operate 
vicariously as an estoppel in favor of ail other creditors, regardless 
of the question whether or not they hâve been misled or deceived by 
any action or inaction on the part of the claimant, or whether they 
had any knowledge of the "holding out." In this particular case, 
if it be assumed that the évidence discloses that George Stoddard in- 
duced some one of thèse objecting creditors to extend to Stoddard 
Bros. lyumber Company crédit, upon the belief that he was a re- 
sponsible member of the firm, why should his claim be postponed to 
those of other creditors who were not so deceived ? If claimant has 
misled any creditor, it does not follow that his mouth is closed to deny 
responsibility to some other creditor. But the absolute disallowance 
of his daim in effect charges him with responsibility to ail creditors 
alike. It is thought that, as a gênerai rule, this objection does not 
furnish sufficient ground for the rejection of a daim otherwise just 
and valid. At most, it can be asserted only by a creditor in whose 
favor the facts constitute an estoppel against the claimant. 

It is true that, upon the withdrawal of George Stoddard in 1897, no 
formai or public notice was given of that fact, and no change was 
mâde in the firm name. The only notice which was given was to the 
Dun and the Bradstreet Mercantile Agencies. It is, however, not 
pretended that any of the présent creditors had, prior to George 
Stoddard's withdrawal, ever transacted business with the firm, and, 
while there was no change in the business name, it is not contended 
that, either before or after the claimant's withdrawal, his name ever 
appeared upon the letter or bili heads or in other advertisements of 
the partnership business. Apparently it is conceded by the objecting 
creditors that the record is insufficient to establish estoppel against the 
claimant, uniess, it being shown that the claimant was at one time a 
. member of the firm and that notice of dissolution had not been given, 
the court will indulge the presumption that ail creditors, in extending 
crédit, acted upon the assumption that he was a member of the firm 
when the crédits were given. But estoppel is a défense, to be afiirma- 
tively pleaded and proved by him who would avail himself pi it. 
Upon behalf of the objecting creditors it is argued that Strecker v. 
Conn, 90 Ind. 469, lays down a contrary rule, and in effect holds that 
there is a presumption in favor of the creditor where the withdrawing 
member of the firm has not published notice of the dissolution. The 
question in that case was as to whether or not it was necessary for 
the creditor to show that he gave spécial crédit to the "financial abil- 
ity" of one holding himself out as a partner. In other words, it was 
contended by the party sought to be charged as a partner that the 
creditor asserting estoppel was bound to show that the crédit would 
not hâve been extended, but for his reliance upon the financial ability 
of the person so holding himself out. From other parts of the opinion 
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it is made clear that it was not intetided to hold that such a presump- 
tion in favor of the créditer as is hère contended for could be indulged. 
It is expressly said that : 

"If one knowlngly permlts hlmself to be held out to the world as a partner, 
he becomes liable to those who deal wlth the flrm In the belief that he Is a 
partner as f ully as if he were In f act a partner." 

In other words, one holding himself out as a partner, even though 
he be not such, is "liable to those who deal with the firm in the belief 
that he is a partner." It is true that in Thompson v. Bank, supra, and 
Sun Insurance Company v. Kountz Line, 122 U. S. 583, 7 Sup. Ct. 
1278, 30 L. Ed. 1137, it was observed that the "holding out" may be 
so public and so long continued as to justify the inference that one 
dealing with the partnership knew of and relied upon it ; but no pre- 
sumption is thus implied. Whether the creditor knew that the person 
against whom he seeks to recover represented himself to be a member 
of the firm receiving crédit, and whether, to his in jury, he acted upon 
such knowledge, are questions of fact to be proved, not necessarily by 
direct testimony, but by évidence, either positive or circurnstantial. 
Hère the record discloses no évidence from which the court can rea- 
sonably infer that any one of the creditors, in dealing with the bank- 
rupt firm, relied upon the responsibility of George Stoddard. It is 
not even shown that any one of them at any time knew that he ever 
was a member of the firm. That being the case, how could they be 
misled by the mère fact that he did not give formai notice in the news- 
papers that he had withdrawn from the firm? The.case is thus brought 
within the gênerai rule that an unknown or dormant partner need 
not give notice of his withdrawal. Shumaker on Partnership, p. 332. 

Moreover, the failure to give notice by publication does not neces- 
sarily impose responsibility. "We think it is not an absolute, inflexible 
rule that there must be publication in a newspaper to protect a retiring 
partner." Lovejoy v. Spafford, 93 U. S. 430, 23 L. Ed. 851. 

It is concluded that this objection should be overruled without préj- 
udice to the right of any creditor, in a proper proceeding, to assert the 
responsibility of the claimant, George Stoddard, for any claim against 
the firm for which he may be liable by reason of the fact that he held 
himself out as a member of the firm, if in fact he did so hold himself 
out. 

3. Two notes, dated April 5, 1904, each for $6,000, are signed, not 
in the firm name, but by the individual members of the firm, namely,^ 
Alexander K. Stoddard and Charles Moslander ; and it is contended on 
behalf of the creditors that thèse notes are not valid claims against the 
bankrupt firm, but are only obligations of the individual members there- 
of, and that therefore they cannot be paid until the creditors of the 
firm, as such, are fully satisfied. Over objections, oral évidence was 
received to show that the considération of the notes was a firm obliga- 
tion ; and it is argued that such évidence is inadmissible, in that it tends 
to contradict and vary the terms of a written contract. There is much 
to be said both for and against the view that oral évidence cannot be 
received for this purpose ; but my conclusion is that, while the form of 
the contract makes a prima facie case of individual liability only, oral 
169 F.— 13 
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évidence may.be received to shtjw the real transaction. And where it 
appears, frpe from doubt,that the considération of the instrument pass- 
ed not to the individuals, but to the firm, and that it was not given or 
received for the purpose of substituting an individual for a firm obliga- 
tion, and that the f orm was pureiy accidentai, the obligation is provable 
against the partnership estate. Hère there is no évidence that either 
party intended to substitute an individual for a firm obligation, or that 
either party undéifitbôd that by the form of the notés the existing ob- 
ligation, which waS strîctly one of the firm, and not of the individual 
membëfs of the firhi, Would in any wise be altered; nor does it appear 
that either party understood that the obligation of the individuals was 
in any respect to be increased or modified. There is no reason to be- 
lievé that, if the legàl effëct of an instrument signed by the individuals 
sevief illy had been called to the attention of the parties at the time, the 
notes v?ôuld hâve been executèd" ih their présent form. There is no 
shOw^ng that the members of the firm had property of any considérable 
value Other than their interests in the joint enterprise, and there is no 
apparent reâson why the claimant should hâve preferred an individual 
obligation to a firm obligation. It is therefore thought that the référée 
correctly riiled in receiving such évidence; and it is concluded that the 
evidenè.ë 'sbows, beyond doubt, that thèse notes were intended to, and 
do, repteént partnership, and not individual, obligations. 

No deiéision has been called to my attention, and I hâve found none, 
ànnoùlîciilg the rule that oral téstimony may not be received for the 
purpûsç for which it was offered. There is a diversity of opinion as to 
the effëct' to be giVen tpstich téstimony, and when it should be held 
that thé obligation is of the partnership, and when of the individual 
members thereof. This diversity is fairly exemplified by the opinions 
in the Mldwing cases : Davis v. Turner, 9 Am. Bankr. Rep. 704, 130 
Fed. eÔS, 56 C. C. A. 669; Strause v. Hooper (D. C.) 105 Fed. 590; 
In re Wârreri, Fed. Cas. NO- 17,191; In re Herrick Fed. Cas. No. 6,- 
420 ; In de Ëucyrus Machiné Co., Fed. Cas. No. 3,100 ; In re Holbrook, 
Fed. Ckà. No. 6,588 ; Ih te Thomas, Fed. Cas. No. 13,886. 

Bëfore passing this point, it may be observed that the terms of the 
writteii iîistrument should control, uniess the prima facie case thus 
made is ovércome by eviiîence both clear and convincing. Any other 
rule wbuld open the door for f raud and double dealing. 

4. The note, Exhibit Z, being No. 3 of the four $1,000 notes, dated 
March 1, i9p3j is barred by the statute of limitations. The statutes 
of Idaiio, and not those of Oregon, contre}. The other three $1,000 
notes are not barred by the laws either of Oregon or of Idaho. 

5. The ïour $1,000 notes, dated March 1, 1902, being Exhibits 1, 3, 
3, and 4, are renewals of, notes theretofore given by the maker, A. K. 
Stoddard, to the claimant, George Stoddard, as the considération paid 
by the rpaker to the claimant for the latter's interest in Stoddard Bros. 
Lumber Gonipany, the bankrupt. It is contended by the claimant that 
the notes werç originally given for an indebtedness due from Stoddard 
Bros. Lumber Company to him for material purchased by the bank- 
rupt ; but, whatever may hâve been said or understood by the parties 
at the time, it is clear that the claimant, George Stoddard, who was 
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then a member of the firm, withdrew and alienated his interest therein 
in considération of receiving the originals of thèse notes. In substance, 
the transaction was one of sale between him and his brother, A. K. 
Stoddard, and the notes were given for the purchase price. It was a 
transaction, not between the firm and George Stoddard, but between 
A. K. Stoddard and George Stoddard. In the course of his testimony, 
A. K. Stoddard said : 

"George got out eight or nine years ago; about two years after Moslander 
came In." 

Upon being asked whether there were any records showing the 
change in the partnership, he said : 

"The record that I bought George Stoddard out and ^ve him notes for the 
amount due him." 

On cross-examinàtion he testified as follows : 

"Q. WBo bought George Stoddard's Interest? A. I dld. Q. How dîd you 
slgn the notes? A. A- K. Stoddard. Q. George; Stoddard dld not sell his In- 
terest to the partnership? A. No; to me personally." 

It is incredible that, if George Stoddard were selling out to the firm, 
he would not hâve taken an obligation of the firm, or at least an obliga- 
tion signed by the individual members thereof. Moslander was en- 
tirely ignored. He knew nothing about the sale, and was not asked to 
sign the notes or assume any obligation. It is therefore thought that, 
so far as they are based upon the four notes referred to, the claims do 
not constitute a charge against the partnership estate. 

6. The claimant held a mortgage upon real estate in Wyoming be- 
longing to the bankrupt firm ; the mortgage having been given as se- 
curity to him to indemnify him against loss by reason of obligations 
upon which he had become surety for the partnership, and the amount 
of the mortgage security being $12,000. It is admitted that this mort- 
gage was voluntarily released by the claimant in order that the bank- 
rupt might sell and transfer the property. Out of the proceeds of the 
sale of this property obligations of the firm upon which the claimant 
was liable as a surety were paid to the aggregate amount of $11,625. 
To this extent the creditors were not injured by the release of the mort- 
gage. The claimant is chargeable with the amount lost to the creditors 
by reason pf the voluntary release, namely, $375, which amount should 
be deducted from his claims. 

The whole matter is remanded to the référée, with directions to take 
such further proceedings as may be proper, consistent with the views 
hereîn stated. In one of the briefs it is suggested that attorney's fées 
should be allowed to counsel for the objecting creditors. I think it 
will be better for counsel who désire such allowance to be made to pré- 
sent a formai claim and hâve it passed upon by the référée in the first 
instance. If any party is aggrieved, the ruling of the référée may be 
reviewed by appropriate proceedings. 
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KBJITH V. KELI/ERMANN. 
(Carcuit Conrt, S. D. New Tork. March 29, 1909.) 

1. F4.BTI*EESH1P (§ 9*)-wC0NTBA0T— OONSTEUCTION. 

A contract for acrobatie performances descrlbed plaintlff as the "man- 
ager" and défendant as the "performer" ; défendant agreelng to perform 
spécial acts on such days and at such tlmes as plalntlfC should direct. 
Défendant agreed mot to perform except wlth plalntlfPs consent ; plain- 
tlff agreelng In the summer season to meet ail expenses neeessary for 
the production of defendant's exhibition with the option to renew for 
succeedlng summer seasqns and pay défendant one-half of the proceeds 
after runnlng expenses had been deducted. HeU, a contract of employ- 
ment, and not a partnershlp. 

[Ed. Note.— For other cases, see Partnership, Cent IHg. §§ 23, 24; Dec 
Dlg. § a*] 

2. Pabtnebship (§ 1*) — What Constitdtes— AtriHOBrrr of Paetnees. 

IThetest of "partnership" Is whether the parties are jointly Interested 
as prlncipals and may bind each other by thelr acts or engagements wlth- 
In the seope of the enterprise. 

[BJd. Note.— For other cases, see Partnership, Dec. DIg. § L* 

Fôr ' other deflnitlons, see Words and Phrases, vol. 6, pp. 5191-5202; 
TOI; 8, pp. 7746-7747.] 

8. Masteb AND Servant {§ 3*) — Contbact of Emplotment— Constextotion'. 
Tvfo' contracts were made between plaintlff and défendant on the same 
day ; the flrst emplûylng défendant to perform certain acrobatie feats at 
plalntlfiTs places of amusement durlhg the wlnter seasons of 1908 and 1909 
at $300 per week, wlth plaintifCs right to renew the same on givlng a 
speclfled notice, and défendant blnding herself not to perform except In 
accordance with plalntifl's directions. The other contract covered the 
summer season of 1909, wlth the right to renew for subséquent summer 
seasons; défendant to recelve one-half of the net profits. SeU, that the 
two agreements should be construed as constituting one contract 

[Ed, Note. — For other cases, see Master and Servant Dec. Dig, § 3.*] 

4. Mastee^ and Servant (§ S*) — Contbaot of Employment— Consteuotion— 
Equitable MxjTUAxrry. 

A contract for acrobatie performances required défendant to perform 
In such theaters and other places and on such days as might be deslgnated 
by plaintlff, and required that plaintlff pay défendant $300 at the end of 
each week after the last performance on Saturday for services rendered 
or, produced by défendant as prevlously provided. Eelé, that the contract 
should not be construed as Imposing no obligation on plaintlff to designate 
and provide places and days for defendant's performances, nor as rellev- 
Ing. plaintlff from the obligation to pay plaintlff In case he should refuse 
or omit to designate such tlmes and places, and dld not theref ore lack 
equitiable mutuality. 

[Ed. Note. — For çther cases, see Master and Servant, Dec. Dig. % 3.*] 

6. Injonction (§ 60*)— Subjects or Relief— Bmplotment Contract. 

Défendant, an acrobatie performer, whose performances In dlving and 
swimming were unique, and who could -not be replaced, contracted to 
perform for plaintlff at such places as he should designate during the 
winter seasons of Î908 and 1909 for $300 per week ; plaintlff at his option 
belng entitled to renew the contract by givlng notice for the seasons of 
1910 and 1911, and défendant agreelng not to présent any act or speclalty 
in any place other than those deslgnated by plaintlff, or for any other 
person than plaiutiff, wlthout hls consent during the term of the contract 

*For other cases see same topic & % numbeb tu Dec. & Am. Dlgs, 1907 to date, & Rep'r Isdpxes 
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or of any renewal. Held, that défendant havlng refused to continue to 
perform, and havlng made a new contract wlth plaintlffg principal com- 
petltor for a term beglnnlng March 22, 1909, plalntiff was entitled to an 
Injunctlon restralning her from performlng for any one other than plaln- 
tiff durlng the remainder of the seasons of 1908 and 1909, and the sea- 
sons of 1909 and 1910 ; plalntiff havlng exerclsed his option to renew the 
agreement for the latter season. 

[Ed. Note. — For other cases, see Injunctlon, Cent. DIg. S 118 ; I>e& Dlg. 
S 60.*] 

6. Masteb and Skbvant (I S*) — Conteact of Bkplotment— Enfoecement— 

MuTuAi-iTT ov Obligation. 

Where a contract for the employment of défendant to perform certain 
acrobatie feats, under plalntlff's management and at such places as he 
Bhould deslgnate durlng the summer season, nelther expressly nor hy 
necessary Implication flxed any periods when such performances should be 
glven, and plalntiff for any reason satlsfactory to hlm mlght omit ex- 
hibitions durlng any part of the season durlng whlch défendant would 
be wlthout compensation, though bound not to work for any one else, such 
agreement was unenforceable against défendant for want of mutuallty of 
obligation. 

[Ed. Nota — For other cases, see Master and Servant, Dec. Dlg. { a*] 

7. Sun DAT (§ 17*) — Bmplotsient Conteact — Constbuotior — "Dats" — 

"Week." 

An acrobatie performer's contract provlded that she should recelve $300 
at the end of each "week" after the last performance on Saturday for 
services rendered, to be performed at such theaters and such other places 
and on such "days" as mlght be determlned by plalntiff. Held, that It 
was no objection to the enforcement of such contract by injunctlon that 
it provlded for exhibitions on Sunday, in violation of statute, slnce, if 
such exhibitions were prohlblted, the words "days" and "week" as used In 
the contract would be construed to mean week days only. 

[Ed. Note. — For other cases, see Sunday, Cent Dlg. §§ 48, 49 ; Dea Dlg. 
{ 17.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1832-1837; 
vol. 8, pp. 7427, 7428, 7626.] 

Maurice Goodman (Henry W. Taft, of counsel), for complainant. 
George M. Leventritt (William D. Guthrie and Benjamin N. Cardo- 
zo, of counsel), for défendant. 

WARD, Circuit Judge. October 17, 1908 at Boston, Mass., the 
parties executed the following agreements: 

"Agreement made thls 17th day of October, 1908, between Benjamin F. 
Keith of Brookllne in the county of Norfolk and commonwealth of Massa- 
chusetts, hereinafter called the flrst party, and Annette Kellermann at présent 
of Boston in the county of Suffolk and said commonwealth, hereinafter called 
the second party, wltnesseth that In considération of the promises of each 
of the parties herein set forth it is agreed as follows: 

"First. The second party agrées to render professlonal services for the 
flrst party from the 19th day of October, 1908, to the 3d day of May, 1909, in 
performlng the ïoUowlng acts, to wit, triek and fancy dlvlng, toe dancing. 
Diabolo, as many times, In such theaters and other places and on such days as 
may be determlned by said flrst party. 

"Second. Said second party agrées not to présent elther prlvately or pub- 
licly durlng the term thereof, or any renewal hereof as hereinafter provlded, 
any act or specialty In any place other than those deslgnated by the flrst party 
or for any person other than the flrst party wlthout the consent of said flrst 

•Fer other eues »e» aame toplc ft i nitmbeb In Dec. & Am. Dlgs. 1907 to date, ft Rep'r Indezei 
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pàrty In wWtliisS, «na a violation hereof shall entltle the flrst party to cancel 
thls agreemëKt = 

"TUird. The second party agrées to ellminate any portion of her acts or 
performances whenever so reqilested by sald flrst party or his représentatives 
and agrées to abîde and be bound by rules'and régulations now or hereafter 
adopted by said flrst party in hls varions theaters. 

"Fourth. The flrst party agrées to pay the second party three hundred dol- 
lars ($300.00) at the end of each week after the last performance on Saturday 
for services renderéd or produced by said second party as hereinbef ore pro- 
vlded, provlded, however, that said second party compiles wlth each and 
every agreement and condition by her to be kept and performed as above set 
forth. 

"Fifth. If the flrst party Is prevented by flre or by public authorlty, clty, 
■tate or fédéral, from operating any theater wherein the second party is to 
perform or produce hereunder, the flrst party may cancel this agreement for 
the tlme that he Is prevented from so operating. 

"Slxth. This contract shall be renewed wlth ail its conditions and agree- 
ments on the part of both parties to be kept and performed for any one or ail 
of three theatrical seasons each of thlrty weeks and beginning on the 4th 
day of October, In the year 1909, on the 8d day of October, in the year 1910, 
and on the 2d day of October, in the year 1911, If the flrst party desires to re- 
new said contract and notifies the second party that he intends so to renew 
on or before the 15th day of August in each of said years. Such notice shall 
be sufflcient if sent by the flrst party by mail to the last and usual place of 
abode of said second party known to said flrst party. 

"In wltnees whereof said parties hâve hereunto set thelr hands and seals 
this 17th day of October, 1908." 

"Agreement made this 17th day of October, 1908, between Benjamin F. 
Keith of Brookline in the county of Norfolk and commonwealth of Massa- 
chusetts, herelnafter called the manager, and Annette Kellermann now of 
Boston in the county of Suffiolk and said commonwealth, herelnafter called 
the perfornier, wltnesseth that In considération of the promises of each of the 
parties herein set forth It is agreed as follows: 

"First The performer agrées that during the summer season of the year 
1909 she wIU solely under the management and direction of the manager ren- 
der her professional services as a performer in the open air and elsewhere in 
such acts. In such places, on such da^, and at such tlmes, as the manager di- 
rects. Said season is to begin as soon after the Ist day of June, 1909, as the 
weather conditions permit and sultable flttlngs and other necessary prépara- 
tions hâve been made for the production of said services, but in no case 
later than the Ist day of July, and is to terminate on such date In the month 
of September In said year as the manager shall détermine. 

"Second. Said performer further agrées that during said summer season 
and during the period between the close of her engagement wlth said manager 
for the season of 1908-09, as provlded In another agreement between the same 
parties dated the 17th day of October, 1908, and the opening of said summer 
season, she wlll perform or exhlbit In no places other than those determined 
by the manager wlthout hls consent In writing, nor wIU she accept any en- 
gagement or make any contract so to operate wlthout said consent in writing. 

"Third. Said manager agrées to assume ail expense necessary or Incidental 
to the flttlng up and getting ready for the production of the performer's acts 
and exhibitions as herein provlded. 

"Fourth. It is further agreed by both parties that the proceeds of the enter- 
prises herein provlded for, after ail runnlng expenses hâve been deducted, 
shall be equally dlvided between said parties, but no salary or llvlng expenses 
for elther party is to be Includèd In said runnlng expenses. ■ 

"Fifth. It Is further agreed that this contract with ail its agreemraits and 
conditions on the part of both parties to be performed shall be renewed for any 
or ail of the summer seasons, and for the periods between the winter and 
summer seasons so far as applicable thereto, in the years 1910, 1911 and 
1912 if the manager desires so to renew and gives notice of hls Intention so to 
renew to the performer on or before the 15th day of May in each of said 
years, and said seasons are to begin and terminate as is provlded in this con- 
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txact for the summer season for the year 1909. A notice to the performer 
wlU be sufflcient If sent to the last and usual place of abode of the performer 
known to the manager." 

It will be seen that together the "documents cover public perform- 
ances to be given by the défendant from October 19th to May 3d, 
called the winter season, and from June Ist or as soon thereafter as 
the weather should permit and the necessary préparations could be 
made, but not later than July Ist, to such date in September as the 
plaintiff should détermine, being the summer season. Between the 
two seasons the défendant agreed not to perform anywhere except 
with the plaihtiff's consent. 

The défendant, admitting that the first agreement is one for employ- 
ment, contends that the second is a partnership; but I think that it 
is also a contract for employment. The plaintiff is described as the 
"manager," the défendant as the "performer." The défendant agrées 
to perform in such acts on such days and at such times as the plain- 
tiff shall direct. Between the winter and summer seasons the défend- 
ant agrées not to perform at ail except with the plaintiff's consent 
The plaintiff is to meet ail expenses necessary for the production of 
the defendant's exhibitions and bas the option to be declared on or be- 
fore May 15th, in each year to renew the contract on the same con- 
ditions for the summer seasons of 1910, 1911, 1913, or either of them. 

While it is true that the sharing of profits is a most distinctive fea- 
ture of partnerships, such sharing in the case of contracts fc/ the 
loan of money or for personal services is generally a method of meas- 
uring conpensation. The real test of partnership is whether the par- 
ties are jointly interested as principals and may bind each other by their 
acts or engagements within the scope of the enterprise. Cassidy v. 
Hall, 97 N. Y. 159, 168 ; Berthold v. Goldsmith, 24 How. 536, 16 L. 
Ed. 762. I think it impossible to say that the défendant can be re- 
garded as authorized to bind the plaintiff by her acts or promises. At 
ail events, this suggestion is relevant only upon the objection that the 
bill is multifarious because including two contracts of a différent na- 
ture, an objection apparently abandoned by the défendant on this mo- 
tion, and to be properly raised upon plea, answer, or demurrer. 

March 4, 1909, the plaintiff exercised his option of renewing the 
agreement upon the same conditions for the winter season of 30 weeks 
from October 4, 1909. The bill treats the two agreements as consti- 
tuting one contract, and the défendant throughout her printed brief 
acquiesces in this construction, which seems to me the right one. Joy 
V. St. Louis, 138 U. S. 1, 38, 11 Sup. Ct. 243, 34 L- Ed. 843. The de- 
fendant refused to continue to perform her contract with the plaintiff 
and made a new agreement for 51 consécutive weeks beginning March 
22, 1909, for higher compensation, with his principal business competi- 
tor. Thereupon the plaintiff filed this bill, obtained an order to show 
cause why a preliminary injunction restraining the défendant from 
performing for any one but himself down to the Ist of May, 1910, with 
al restraining order in the meantime upon giving security in the sum 
of $5,000 to respond in damages in case it should be found to hâve 
been improperly granted. Without going into the détails, the affidavits 
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tnake ît entirely clear: That the defendant's performances in dîving 
and swimming are unique; that she cannot be replaced; tliat the 
plaintiff, if deprived of her services, will be subjected to great loss, 
impossible of satisfactory measurément; that the plaintiff is and al- 
ways has been ready and willing to perform his part of the contract 
fully; but that the défendant has abandoned the contract solely for 
the purpose of making a more profitable engagement with the plain- 
tiff's principal business competitor. 

The défendant contends that no injunction should issue because the 
contracts either construed separately or together lack équitable mutu- 
ality. It is said that article 1, regulating the winter season, which re- 
quires the défendant to perform "in such theaters and other places 
and on such days as may be designated" by the plaintiff, does not bind 
him to designate any theaters, places, or days at ail. It is further said 
that article 4, which requires the plaintiff to pay the défendant "$300 
a^ the end of each week af ter the last performance on Saturday for 
services rendered or produced by said second party as hereinbefore 
provided," does not require the plaintiff to pay anything if he has not 
designated any theater or place in or day on which the défendant is 
to perform. Such a construction is wholly unreasonable, and also un- 
necessary, because the contract admits of a reasonable one. If the ac- 
tion were by thè défendant to recover damages at the rate of $300 a 
week for any week or weeks during the winter season in which the 
plaintiff refused or omitted to designate any time or place for her to 
perform, I think it perfectly clear that she could recover. The agree- 
m.ent, being capable of a construction consistent with fairness and 
common sensé, should be given that construction in préférence to one 
that is unreasonable, to the point of dishonesty. Coghlan v. Stetson 
(C. C.) 19 Fed. 727. If the contract should be so construed at law, a 
fortiori it should be so construed in equity. It présents every élé- 
ment to justify the issuance of an injunction in aid of its performance, 
viz., the uniqueness of the defendant's acts, the definiteness of the 
time of her employment, the certainty of the plaintiff's loss, and the 
difficulty of measuring it; the combination of a positive covenant to 
perform for the plaintiff, with the négative covenant to perform for no 
oné else. McCaull v. Braham (C. C.) 16 Fed. 37. 

On the other harid, the second part of the contract, regulating the 
summer season, seems to me to be open to the objection that it does 
lack équitable mutuality. Neither expressly nor by necessary impli- 
cation does it fix the periods when performances shall be given. For 
business or other reasons satisfactory to him, the plaintiff mîght omit 
exhibitions during any part of the summer season. During such period 
there would be no proceeds to divide, and the défendant would be 
without compensation and at the same time under a covenant not to 
perform for any one else. The contract lacks in this respect the kind 
of mutuality which moves a court of equity to aid its performance by 
injunction. Shubert Theatrical Company v. Coyne (Sup.) 115 N. Y. 
Supp. 968. As in the cause cited, the défendant would receive com- 
pepsation, if any, only for actual performances; whereas, under the 
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contract for the winter season she would be entitled to compensation 
for readiness to perforrn. 

It is also objected that no injunction should be granted because the 
contract provides for exhibitions on Sunday, in violation of statute. 
It is true that exhibitions hâve been given on Sunday ; the défendant 
claiming extra compensation on the ground that the contract does not 
cover, and the plaintiff refusing said compensation on the ground that 
it does cover, Sundays. The contract does not expressly so provide, and 
if such exhibitions on Sunday are in violation of the statute, which I 
do not décide, the parties should be taken not to hâve intended to vio- 
late the law, and to that end the words "days" and "week," wherever 
used, should be construed as not including Sundays. 

The contract being divided into two entirely separable parts, 6ne 
for the winter and the other for the summer season, I see no reason 
why the court should refuse the plaintiff équitable aid as to that part 
which admits of it, leaving the parties tp their rights and remédies at 
law in respect to that part, the performance of which for the reasons 
stated should not be aided by equity. 

I will sign an order restraining the défendant from performing for 
any one else than the plaintiff without his written consent during the 
remainder of the winter season of 1908-09, and during the winter sea- 
son of 1909-10. 



UNITED STATES v. ANDERSEN. 

(District Court, D. Idaho, C. D. Aprll 1, 1909.) 

No. 20. 

1. COUETS (i 424*) — FEDERAL COUBTS — JtTEISDICTION— PEOCEEDINGS OP STATE 

COUET— ReVIEW. 

Where, in proceedings for the naturalizatlon of an allen In a state court, 
that court deliberately reached a conclusion favorable to its jurlsdictlon 
and adverse to the govemment's contention, and no steps were taken for 
a revlew by the Suprême Court of the state, which alone could glve an au- 
thorltative construction of the local law on which the jurisdlctlon de- 
pended, a fédéral District Court would not take jurisdiction of an apt- 
plicatlon by the government to set aside the certiflcate of naturalizatlon 
granted in the state court proceedings, having only concurrent and not re- 
visory jurisdiction. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg, § 424.*] 

2. Courts (§ 366*)— Concubbent Jueisdiction^Comitt. 

Since the construction of state laws Is prlmarily wlthln the authority of 
the state courts, a court of the state having held that it had Jurisdiction 
under a state statute of a naturalizatlon pétition, and having granted a 
certiflcate of citizenship, a fédéral District Court of concurrent jurisdic- 
tion, in a proceeding by the government to cancel the certiflcate for al- 
leged want of jurisdiction of the state court on considérations of comity, 
would reach a conclusion as to the construction of the state law In con- 
formity with that of the state court. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. | 366.*] 
8. AxiENs (§ 69*)— Natubalization— Cebtificatbs— Peoceedings to Cancel— 

DUTT TO PBOSECUTE. 

Naturalizatlon Act June 29, 1906, c. 3592, § 15, 34 Stat 601 (U. S. Comp. 
St. Supp. 1907, p. 427), makes It the duty of the United States district at- 
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202 16B fUDBBAL BBPOBTBB. 

torney, and not of the Bureav of Immigration and Naturàllzatlon, or It» 
repreeentatlTes, to prosecute proceedlngs for the cancellatioa of certiflcatea 
pf naturaUzation. 
[SSd. Note. — For other cases, see Aliéna, Dec. Dlg. { 69.*] 

On Demurrer to Pétition by the United States to Cancel a Natural- 
ization Certificate. 
G. H. Lingenfelter and Andrew J. Balliet, for the United States. 
Jens Peder Andersen, in Pro. Per. 

DIETRICH, District Judge. At some date prior to June 9, 1908, 
the respondent, Jens Peder Andersen, filed in the district court of the 
Third judicial district of Idaho, in and for Ada county, his pétition 
for natnralization, praying that he be admitted as a citizen of the 
United States, and, afterhearing, his pétition was, on the 9th day of 
June, 1908, granted, and a certificate of citizenship issued to him. The 
United States now brings this proceeding, under section 15, Natural- 
ization Act June 29, 1906 (chapter 3592, 34 Stat. 601 [U. S. Comp. 
St. Supp. 1907, p. 427]), to cancel the certiiicate, upon the ground that, 
the respondent being a résident of Boise county, and not of Ada coun- 
ty, the court, in grantihg the certificate, acted without jurisdiction. 
Proper service was made Upon the respondent, who, appearing in per- 
son, has fîled a demurrer questioning the sufficiency of the pétition to 
entitle the government to any relief. At the hearing of the demurrer 
the government was represented by Mr. Andrew J. Balliet, of the 
Bureau of Immigration ând Naturalization ; no argument, either oral 
or written, being subrnitted upon behalf of the respondent. 

Section 3 of the naturalization act referred to provides that ex- 
clusive jurisdiction to naturalize alîens as citizens of the United States 
shall be exercised by United States Circuit and District Courts, by cer- 
tain territorial courts, and by "ail courts of record in any state or ter- 
ritory now existing, or which may hereafter be created, having a seal, a 
derk, and jurisdiction in actions at law or equity, or law and equity, 
in which the amount in controversy is unlimited." It is further provid- 
ed that the jurisdiction of ail courts specified "shall extend only to 
aliens résident within the respective judicial districts of such courts." 

By section 16 of the act, it is made the "duty of the United States 
district attorneys for the respective districts, upon affidavit' showing 
good cause therefor, to institute proceedings in any court having juris- 
diction to naturalize aliens in the judicial district in which the natu- 
ralized citizen may réside at the time of bringing suit, for the purpose 
of setting aside and canceling the certificate of citizenship, on the 
ground of f ràud, or on the ground that such certificate of citizenship 
was illegally procùred." It is further prescribed thaf: 

"Whenever any eeftlflcate of citizenship shall be set aside or canceled, as 
herelu provided, the court in which such Judgment or decree is rendered shall 
make an order canceling such certificate of citizenship,' and shall send a cer- 
tifled copy of such order to the Bureau of Immigration and Naturalization; 
and in case such certlflcàte was not originàlly issued by the court mailing such 
order, it shall direct the clerk of the court to transmit a copy of such order 
and Judgment to the court ont of which such certificate of citizenship shall 
hâve been previously issued. And it shall thereupon bè the duty of the clerk 
of the court recelvlng such certifled copy of the order and judgment of the 
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court to enter the same of record, and to cancel such original certiflcate of 
citlzenshlp npon the records, and to notify the Bureau of Immigration and 
Naturalization of such cancellatlon." 

Section 11 of article 5 of the Constitution of Idaho provides that: 

"The State shall be divlded into flve judlcial districts, for each of which a 
Judge shall be chosen by the qualifled electors thereof, whose term of ofBco 
shall be four years. And there shall be held a district court in each county 
at least twice in each year, to continue for such tlme in each county as may 
be prescribed by law, but the Législature may reduce or increase the number 
of districts. * • •" 

At the time the naturalization proceedings herein referred to were 
had, Ada county and Boise county constituted the Third judicial dis- 
trict, of which Hon. Fremont Wood was the qualified and acting dis- 
trict judge. It is not doubted that the state district courts hâve nat- 
uralization jurisdiction; but the question presented is whether or not 
the district court of any district can, while sitting in one county, en- 
tertain a pétition for naturalization presented by a résident of another 
county of such district. It is contended, upon behalf of the govern- 
ment : That, for the purposes of territorial jurisdiction, the county is 
to be regarded as the unit, and that the "judicial district" of the Con- 
stitution has référence only to the territory from which the judge is 
elected or appointed, and in which he performs his officiai functions; 
that the district court of Ada county is an entity distinct from the dis- 
trict court of Boise county; and that therefore, when the fédéral stat- 
ute limits the naturalization jurisdiction of the court to the judicial 
district of such court, it limits the jurisdiction of the district court in 
and for Ada county to the applications of aliens résident within tha'c 
county. 

In support of this view, attention is called to the fact that ofBcers 
of the court, other than the judge, are elected from the county, and not 
from the district, and are looked upon as county officers. Jurors are 
chosen from résidents of the county, and not of the judicial district. 
In the main, the criminal jurisdiction of the court is confined to of- 
fenses committed within the county, and, generally, civil actions are 
to be brought and tried in the county where the property is situate or 
the défendant résides. Moreover, in making application of the natural- 
ization act to the judicial System prevailing in Idaho, the fact that the 
term "district" is used both in that act and in the Constitution and stat- 
utes of the state is without significance. If in Idaho, as in some states, 
the judicial subdivisions were designated as "circuits" instead of "dis- 
tricts," and the courts were called "circuit courts" instead of "district 
courts," the problem would be precisely the same. The conclusion 
reached in the United States v. Schurr (D. C.) 163 Fed. 648, favors the 
petitioner's contention. 

Upon the other hand, it may be urged that, when the Constitution 
was adopted, provision was made not only for a district judge, but for 
a district attorney, whose territorial jurisdiction corresponded to that 
of the judge. The officiai court stenographer is appointed for the dis- 
trict, and not for the county. Section 6 of article 18 of the Constitu- 
tion, relating to county organization, provides for county officers whose 
term of office is two years, but no référence is there made to the clerk 
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ipf the district court. Upon the other hand section 16 of article 5, 
which has to do with the judicial department of the government, pro- 
vides that:, 

''The clerk of the district court for each county shall be elected by the 
quallfléd eleetors thereof at the tlnie and In the manner prescrlbed by law for 
the èlpctlon of members of the Législature, and shall hold hls office for the 
term of four years," 

— ^which is'the term provided for the district judge and the district attor- 
ney. Arnong other things, section 4140 of the Revised Codes of Idaho, 
prescribihg the contents of the suhimons to be issued in civil actions, 
provides that it shall direct the défendant to "appear and answer the 
complaint within twenty days, if the summons is served within the dis- 
trict within which the action is brought, and within f orty days if serv- 
ed elsewhere" ; the term "district" being used to designate, not a coun- 
ty, but a judicial district. By section 3890 of the Revised Codes, ex- 
tensive power is conferred upon the district judge sitting at chambers 
"anywhere within his district." He may even go se far as to receive 
a plea of gùilty in a criminal case and impose sentence. Sections 3831 
and 3833 of the Revised Codes apparently négative the idea that in 
the same district, district court can be in session in two counties at thè 
same time, thus perhaps militating against the view thàt the court in 
each county is à distinct entity, and favoring the view that each dis- 
trict has one court, which, however, convenes or sits in each county. 

From this statement of the case it must be apparent that the question 
submitted is not free from doubt, and that, primarily, it involves a 
construction of the Constitution and statutes of the state. Incidental- 
ly, to be sure, the naturalization act must be interpreted ; but, given 
an authoritative construction of the state laws, it is not thought that 
the application of the fédéral act would be attended with any grave 
dOubt or difficulty. Although not expressly alleged, it may be pre- 
àumed that the record in the matter of the naturalization of respondent 
at the time of the hearing of his application disclosed the fact of his 
résidence in Boise county, From statements made by counsel for the 
government at the oral argument, it may also be fairly inferred that 
the précise question now under considération had the court's attention, 
âiid that it delîberately reached a conclusion adverse to the govern- 
ment arid favorable tô its jurisdiction. Notwithstanding this adverse 
décision upon a point of law clearly disclosed upon the face of the 
record, no stéps were taken for a review by the Suprême Court of the 
state, where alone may be had an authoritative construction of the 
local law, which, as has been observed, is the cohtroUing feature of 
the issue hère submitted. Moreover, the respondertt is still a résident 
of the Third judicial district of Idaho, and, under the provisions of 
section 15 of the naturalization act, this proceeding might hâve been 
commenced in the state district court in Boise county, if not in Ada 
county, thus respectfuUy giving to that tribunal an opportunity to re- 
view its own records, and to the government, in case of an adverse 
ruling, the right of an appeal to the Suprême Court of the state. In 
matters of naturalization the United States District Court for Idaho 
and the state district court for the Third judicial district of Idaho are 
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courts of co-ordinate power, exercising concurrent jurisdiction. In- 
ferior courts of a common origin, and having equal authority, while 
proceeding independently to adjudicate distinct and independent con- 
troversies, not infrequently accept as précédents, and foUow, each 
other's décisions upon doubtful questions of gênerai law, to the end 
that there may not be a babel of judicial expression, in the absence 
of an authoritative ruling by appellate tribunals. Mast, Foos & Co. 
V. Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856 ; 
New York Filier Co. v. Jackson (C. C.) 112 Fed. 678. Even superior 
courts of co-ordinate jurisdiction are inclined to a similar practice. 
Gill V. Austin, 157 Fed. 234, 84 C. C. A. 677. But if, under such 
circumstances, considérations of comity are sufficient to warrant uni- 
formity of décision until a higher court can settle the law, like con- 
sidérations under the conditions hère existing are little less than man- 
datory. This court is not urged merely to reach a conclusion out of 
accord with that of the state court upon a question raised in an action 
entirely independent of the, proceeding in the state tribunal. This is 
not an application for relief against a judgment of another court, 
procured by fraud or by a représentation of facts now known to be 
untrue. By the pétition hère this court is asked to review merely a 
légal conclusion, deliberately adopted by a court of co-ordinate juris- 
diction, upon a question arising upon the same facts as are hère pre- 
sented, and virtually to send its process into that court requiring it 
to vacate and set aside its own judgment. Such a function is in its 
nature revisory, and necessarily implies superiority, which, under the 
gênerai provisions of the law, this court does not possess. Little Rock 
Junction Ry. v. Burke, 66 Fed. 83, 13 C. C. A. 341; Blythe v. Hinck- 
ley, 173 U. S. 501, 19 Sup. Ct. 497, 43 L. Ed. 783. 

But assuming that the court cannot décline to entertain the pétition, 
every considération of comity, if not of judicial courtesy, requires 
that a conclusion be reached in harmony with that of the state court. 
Any other policy would be intolérable, resulting in confusion of judi- 
cial décision and the conséquent bewilderment of suitors, and also 
engendering antagonisms between the courts. If in this matter this 
court can to-day set aside the judgment of the state district court, 
there is no reason why that court may not to-morrow send its process 
hère, directing the vacation. of an order of this court in some other 
naturalization matter, should the governrnent feel aggrieved and ap- 
ply to it for relief. With the growing complexity of state and na- 
tional relations, and in view of the ever-increasing conflict of juris- 
diction between the state and the fédéral courts, , it is of the highest 
importance that in exercising their powers the courts of one class shall, 
proceed with scrupulous regard and due déférence to the dignity and 
rights of the courts of the other class. 

Not insensible of the embarrassment which the court must neces- 
sarily expérience in entertaining the pétition, counsel for the govern- 
rnent explained that the proceeding was brought hère rather than in 
the state court because, having supervision of matters of naturaliza- 
tion in several states, he found it physically impossible to attend upon 
the state courts, on accoujnt both of the great number of their terms 
and the fact that in many'instances they sit in remote places, difïicult 
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of j acçtî^s^y, iSome force might \>& accorded to this explanation if we 
^erç CQîJsjflef ii)g pnly the cogvenience and personal préférences of the 
courts, but puijlic interests are involved. As was saidin Mast, Foos 
& Co. V. Stovef: Mfg. Co., supra, comity "is something more than 
mère courtesy, which implies only déférence to the opinion of others, 
since it has a substantial value in seeuring uniformity of décision and 
discour^ging repeated litigation of the same question." Moreover, it 
may be remarked that it is not one of the functions of the Bureau of 
Irprnigration and Naturalization, or of its représentatives, to prosecute 
proceedings of this character. That duty is, by the plain provisions of 
^he act, imposed upon the United States district attorney, where it 
properly belongs,: and there is no reason for presuming that the de- 
partment of justice will fail to provide him with adéquate assistance 
for the proper performance of his officiai duties. 

Under the circumstances, an expression of opinion as to the correct- 
ness qi the state court's ruling, even if proper, would be without ad- 
vantage. It is sufficient to say that the tjuestion is not free from doubt. 

In that view, and for reasons already given, considérations of com- 
ity require that the demurrer be sustained, and the pétition dismissed, 
and it is so ordered. 



COLBÏ V. CLEAVE3R et al. 

0. H. COLBY & 00. T. McBIRNBÏ et aL 

(Circuit Court, D. Idaho, O. D. December 21, 1908.) 

Nos. 282, 283. 

1. ÔOEPORATIONS (8 656*) — FOEHÎIGN COEPOBATIONS— STATI! LaW— FAILUBIC TO 

CoMPLT— <JaNrBACTS— VaudIty— Statutés. 

Kev. st. Idaho 1887, } 2653, as amended by Act Maroh 10, 1903 (Lawa 
1903, p. 49), requlres forelgn corporations dolng business In the state to 
compiy wlth certain conditions, and déclares that no contract or agree- 
meht luade In the name oï, or for the use or beneflt of, a forelgn corpora- 
tion, f^lllng to perform such conditions, can be sued on or enforced In any 
court of the state by such corporation, nor can such corporation take or 
hold tltle to any realty' wltbln the state, ajid that any pretended deed or 
conveyance of real estate to such corporation shall be absolutely null and 
vold, etc. Eeld, that such section dld not make vold a mortgage to a for- 
elgn corporation not havlng complied wlth such conditions, on land In 
Idflho. 

[Ed. Note. — For other cases, see Coii)oratlons, Dec. Dlg. | 656.*] 

2. CoBPOBATioNs (§ 661*)^^F6aEiaN Cobpobaiions— Business Within State— 

Cowtbacts—Enfobcemen^t— Statutés— Fedebal Couets— "Awt Couet of 
This State." 

ReT. St. Idaho 1887, § 2653, requlrlng forelgn corporations to compiy 
wlth certain conditions before dolng business wlthln the state, and declar- 
ing ;that no contract made In the name or for the use or beneflt of a 
forelgn corporation, not havlng performed such conditions, can be sued 
on or enforced In "any court of this state" by such corporation, dld not 
preeiude a forelgn corporation, not havlng complied wlth the prescrlbed 

•IToi otber oases seeaame topie & ^ NvimBHB in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe* 
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conditions, from lesortlng to the fédéral courts in Idabo to enforee • 

mortgage to It on land 1d that state. ' 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. $ 661.* 
Forelgn corporations doing business In state, see notes to Wagner y. 3. 

& G. Meakin, 33 G. C. A. 585 ; Ammons y. Brunswlck-Balke-C!oUender Co, 

72 C. C. A. 622.] 

In Equity, 

Hawley, Puckett & Hawley, for complainants. 
Morrison & Pence, Hugh E. McElroy, and William B. Davidson, for 
défendants. 

DIETRICH, District Judge. Each of thèse suits was brought for 
the purpose of foreclosirig a real estate mortgage. Both cases involve 
the same question, and they hâve been argued and submitted together. 
The answers allège that the mortgages were given to the Des Moines 
L,ife Insurance Company, a corporation organized under the laws of 
the state of lowa, which corporation, at the date of the exécution and 
delivery of the mortgage, was doing business in the state of Idaho with- 
out having complied with the provisions of the laws of the state relat- 
ing to foreign corporations. The complainants présent exceptions to 
those portions of the answers setting forth as a défense the default of 
the mortgagee in that respect ; it being alleged that the complainants are 
not the actual holders or the owners in good faith of the instruments 
sued upon, and that the mortgages are subject to ail of the défenses 
which would be available to the défendants as against the mortgagee 
were it the complainant. The provisions of law relied upon by the de- 
fendants is found in section 2653 of the Revised Statutes of Idaho of 
1887, as amended by an act of the Législature of Idaho approved 
March 10, 1903 (Laws 1903, p. 49). The section, as amended, pro- 
vides that every corporation not created under the laws of the state 
of Idaho must, before doing business in the state, file in certain offices 
a copy of its articles of incorporation, and also a désignation of an 
agent upon whom piocess, running against the corporation, may be 
served, and in case of résignation or death of such agent the corpora- 
tion is required to designate his successor. Then follows this provi- 
sion : f 

"No contract or agreement made In the name of , or for the use or benefit 
of, such corporation, prlor to the maklng of such filings as iirst herein provid- 
ed, can be sued upon or be enforced in any court of this state by such corpora- 
tion, and such corporation cannot take or hold tltle to any realty within 
this state prlor to maklng such filings, and any pretended deed or conveyanœ 
of real estate to such corporation prior to such filings shall be absolutely null 
and vold ; and any and ail oflicers, agents and représentatives, of said corpora- 
tion, or persens clalming to be ofBcers or agents of the same, who shall make 
or attempt to make .any contract or agreement or contract any Indebtedness 
In the name of such corporation or for its use and benefit, before such original 
filings are made, or while such corporation is in default upon flllng a reappoint- 
ment as hereby provlded, shali be jointly and severally, personally llable upon 
and for ail such contracts and agreements as principal contractors." 

It is further provided that the statute of limitations shall not run in 
favor of such corporation while it is in default. The purpose of the 

*For oUier casra IM lame topic & { trnuBBB In Dec. & Am. Dlgs. 1907 to date, t Bep'r XndezM 
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statute is^remédial ; the clear intention being to require f oreign corpo- 
rations doing business within the state to place within the reach of per- 
sons cohtemplating or having business relations with them certain in- 
forttiation With regard to their organization, and also to make them 
ametiable to the process of the state courts in case of any controversy 
growing out of their business transactions in the state. Certain pen- 
alties are imposed for failure to comply with the law. Such corpora- 
tion is denied the benefit of the statute of limitations while it remains 
in default, Any of its officefs or agents, transacting business for it 
before it complies with the law, are made personally liable upon its 
contracts as principals. Conveyances of real estate to it are declared 
to be absolutely void. As to executory contracts or agreements en- 
tered into with such corporation while it is in default, it is declared 
that they cannot "be sued upon or be enforced in any court of this state 
by such corporation"; and this is the particular clause of the law 
which we are now called upon to construe. 

It is clear that the Législature did not intend tha!t such contracts or 
agreements should be absolutely void ; otherwise, they would hâve been 
placed in the same category with conveyances of realty. That they are 
not void is the settled doctrine of the Suprême Court of the state. Val- 
ley Lumber & Mfg. Co. v. Nickerson et al., 13 Idaho, 683, 93 Pac. 24; 
Valley Lumber & Mfg. Co. v. Driessel. 13 Idaho, 662, 93 Pac. 765, 15 
L. R. A.: (N. S.) 299. Moreover, it is equally clear that it was not the 
intention of the Législature to déclare them unenforceable against the 
corporation. The real question is whether such a contract is ever or 
at ail enforceable by or upon behalf of such corporation. The Su- 
prême Court of the state has, in effect, held that it is not a lifeless 
thing, that the provisions thereof in favor of the corporation are not 
void, btit that, when such contract is sued upon in a state court by the 
corporatiort, it shall be just as available to the corporation as it would 
be had the corporation not been in default at the time of the exécution 
of the contract, unless the défendant, seasonably and in an appropriate 
manner, makes objection upon the statutory ground. See Valley Lum- 
ber & Mfg. Go. v. Nickerson and Valley Lumber & Mfg. Co. v. Dries- 
sel, eited sitpra. - 

If this view be correct, then such a contraft or agreement is a sub- 
sisting and binding obligation, not only of the corporation, but of both 
parties thereto ; for, if the undertaking of the one party were lifeless, 
his failure to faise objection could not operate to breathe life into that 
which was never animate. The point of pleading and practice thus set- 
tled in the state courts is not in question hère, for the défendant has 
raised tiniely oibjection ; but I hâve directed attention to this view of 
the Idaho court for the purpose of more clearly iîxing and defining the 
status of such a contract. If the Législature had declared such con- 
tract, or the portions thereof in favor of the defaulting corporation, to 
be void, or if it were provîded that such contract is not enforceable by 
or on behalf of such corporation or its assignée, there would be no room 
for doubt as to the législative intent ; but the provision is that such a 
contract cannot ''be enforced in any court of this state." In interpret- 
ittg a statute, it is generally the duty of the court to give to each of its 
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several clauses and phrases some meaning. The exceptions to the rule 
are rare. The phrase "of this state" does not inject into the enact- 
ment either conflict or ambiguity; nor, if retained, is it materially at 
variance with the remédiai purpose of the législation, and I am unable 
to discern any valid reason for rejecting it. What significance did the 
Législature attach to it ? If it is to be given any meaning at ail, it must 
be one of limitation. If it was the intention of the Législature to pro- 
vide that such a contract should not be enforceable in any court, why 
was not the phrase "of this state" omitted? Apt phraseology to ex- 
press the idea of absolute nonenforceabiiity readily suggests itself, and 
it is impossible to avoid the conclusion that it was not the intention to 
déclare such a contract wholly unenforceable, but only to deny to the 
delinquent corporation certain means of enforcement. In other words, 
the state Législature intended that the doors of the state tribunals 
should be closed against a foreign corporation which had transacted 
business in the state in violation of the state laws. If this view be cor- 
rect, the clause does not, by itsterms, embrace fédéral courts. 

Such seerns to be the natural and obvious meaning of the language 
used by the Législature. Is such a construction subject to any valid 
objection? Will it tend to vitiate the statute, or to render it ineffectiial 
in remedying the evil to which it was directed? Is there any inhérent 
probability that the phrase was unadvisedly or inadvertently incorpo- 
ràted and retained in the act ? The questions must, I think, be answered 
in the négative. In speaking of a similar provision of the laws of the 
state of Kansas, the Circuit Court of Appeals for the Eighth Circuit, 
in the case of Blodgett et al. v. Lanyon Zinc Company, 120 Fed. 893, 
58 C. C. A. 79, decided a f ew days before the approval of the act under 
considération, says: 

"The statutes under considération requlre foreign corporations seeklng to 
do business In the state of Kansas to comply with the requirements there set 
forth. For a failure to comply with some of them, they prohibit the company 
from maintalnlng actions in the courts of the state of Kansas ; but a prohibi- 
tion of the commencement or of the maintenance of sults is not an Inhibition 
of defending them, and the appellee is the défendant In the suit In hand. 
Moreoyer, the Inhibition by a state of the maintenance of actions in its courts 
does not aflCect the right of a citizen or of a corporation to malntaln them in 
the national courts. The Jurisdlctlon of the fédéral courts was not conferred, 
and it cannot be withdrawn or limlted, by the législation of the States. It 
was granted by the people, through the Constitution and the acts of Congress, 
and an amendment of the Constitution or an act of Congress la requlsite to 
destroy or dlmlçish It." 

Upon the authority of this décision, it was argued at the hear- 
ing that it would be incompétent for the state Législature to enact a 
law purporting to deprive a foreign corporation of the right to hâve 
its controversies tried out in the fédéral courts, and that, if the act be 
construed as a prohibition against suing upon or enforcing such con- 
tracts in the fédéral courts, it is to that extent invalid. Without inti- 
mating any opinion as to the merits of this contention, or whether it is 
supported by the language of the Circuit Court of Appeals above quot- 
ed, it is sufficient to say that the décisions are somewhat variant upon 
the point, and that a doubt has more or less commonly prevailed as to 
just how far a state Législature may go in Hmiting the rights of par- 
169 F.— 14 
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ties when they seek to bring their controversies into the fédéral courts. 
It îS'riOt improbable, therefore, that in view of this uncertainty the 
Législature thought it best to exercise the précaution of limîting the 
opération of the law to the tribunals over which and concerning the 
procédure in which it exercised undoubted control. I do not intimate 
that the Législature could not hâve made such contracts nonenforce- 
able in the fédéral courts. Upon that question I express no opinion. 
I refer to the prevailing doubt on the subject only for the purpose of 
illuminating, if possible, the motive and intent of the Législature in 
using the phrase under considération. It may reasonably hâve been 
concl(idedi that it would be better to err upon the side of caution, 
and to enact législation which, while not as broad as possibly it might 
be, would be of undoubted validity, and would still be sufficient to 
effect the object in view; and upon reflection it will appear that limit- 
ing the opération of this clause to the state courts does not materially 
diminish the penalties prescribed for a violation of the law, and still 
leaves them amply sufficient to compeh compliance. It is a matter of 
fâmiliar jkpowledge that the fédéral courts can acquire jurisdiction 
of coiîipéiratively few controversies. The great bulk of litigation must, 
of 'necessi;ty, go into and stay in the state courts. It is hardly con- 
ceivable that, merely because of the possibility that of its rights of ac- 
tion a few may be of such character and magnitude as to givé it ac- 
cess to a fédéral court, a foreign; corporation will, by kriowingly fail- 
ing to conjiply with the comparatively simple and inexpensive require- 
ments ofthe state statutps, willfully place; itself in a position where 
it will, iit the main, be without âny tribunal to which it can resort to 
enforce its rights against parties with whom it transacts business. 
Moreover, the corporation is still deprived of the benefit of the stat- 
utes of limitations, its agents are Ijable upon its contracts as principals, 
and deeds tp it are void. Therefore, by giving to the phrase "the 
courts of this state" its natural and apparent meaning, the penalties 
to which thé defaulting corporation subjects itself are not materially 
diminished afld the efficifency of the act will remain substantially un- 
impaired. The Législature having prescribed certain penalties, it is 
not for the courts to add thereto, 

Complainants' exceptiohs to paragraph S of the joint and several 
answer of Herbert R. Cleaver and F. W. Compton, ,No. 882, and to 
paragraph 2 of the joint and several answer of William S. McBirney 
and F. W. Compton, No. 283, and exceptions 1, 5, and 6 to answer 
of S. De Cloedt in No. 282, will therefore be allowed. The other 
exceptions will be denied, and the demurrers to the answers will be 
overruled. 



TINKEE <b SCOTT V. UNITED STATES FIDELITT <Jk GUABANTT CO. 211 

TINKEE & SCOTT v. UNITED STATES FIDELITY & GUARANTÏ OO. 
(Circuit Court, D. Oregon. Marcli 29, 1909.) 
No. 3,148. 

1. United States (§ 70*)— ^Public Impeovement Conteact— Teemination— 

Stipulations. 

A provision In United States, improvement contract tliat the United 
States mlght treat any assignment or transf er o£ the contract or subietting 
of tlie worl£ as an auuulment thereof, or miglit recognize the acts of the 
contractors as valid, as It should feel disposed, was for the sole beneflt 
of the govemment, the observance of which could not be insisted on by 
other parties in interest. . 

[Ed. Note.— For other cases, see United States, Dec. Dig. | 70.*] 

2. United States (§ 70*) — Impbovement Contbact— Spécifications— Tebmi- 

NATioN— Use of Appliancbs— "Employed on Any of the Wobks"— 
"Matebials Belonoinq to Contbactob Deliveeed on Gbound." 

One of the spécifications of United States improvement contract pro- 
vided that if the contracter should faii to prosecute the work, or begin 
the dellvery of material in such manner as to insure a full compliance 
withln the time limit, or if any question should arlse as to whetlîer the 
contractor was properly carrying out the contract in its true intent and 
meaning, and on liis neglect or refusai after notice to provide means for 
a more energetic compliance with the contract, the Secretary of the 
Interior might suspend the work and take possession of ail machinery, 
tools, applianees, and animais "employed on any of the works," and ail 
"materlais belonging to the contractor dellvered on the ground," and use 
the same to complète the work, etc. Held, that on the termination of the 
contract, under such spécification, the Secretary of the Interior's rlght 
to take possession of machinery, tools, applianees, and animais was not 
llmited to those employed by the contractor, but Included ail that were 
"employed on any of the works," by any one, whether contractor or sub- 
contractor, but that the government's right to materlais was limlted to 
those on the ground and owned by the contractor. 

[Ed. Note. — For other cases, see United States, Dec. Dig. § 70.*] 

S. Tboveb and Oonveesioh (§ 23*) — Peesonal Peopebty— Rights of Posses- 
sion. 

Where the United States had taken possession of a crusher and a power 
plant under lawful authorlty, on termination of the contract for a public 
improvement, because of the contractor's default, and the government 
turned over such plants to défendant for use in the completlon of the work 
as the contractor's surety, defendant's possession of the plants was law- 
ful, and It was not therefore chargeable for conversion thereof. 

[Ed. Note. — For other cases, see Trover and Conversion, Cent Dig. S§ 
163-166 ; Dec. Dig. i 23.*] 

4. United States (§ 70*) — Contbaot— Teemination— Rioht to Mateeial— 
"Deuveey." 

Where a public improvement contract provided for termination at the 
élection of the United States on the contractor's default, in which event 
the Secretary of the Interior might take possession of ail materlais be- 
longing to the contractor dellvered on the ground, and mlght use the same 
to complète the work, rock excavated by certain subcontractors and placed 
in position convenient to a crusher plant to be crushed, though material 
placed or "dellvered" withln the contract, was nevertheless not the prop- 
erty of the contractor, and henee was not subject to appropriation by the 
government on termlnatlng the contract. 

[Ed. Note. — For other cases, see United States, Dec. Dig. § 70.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1958-1970; 
vol. 8, p. 7632.] 

*For other cases see same topic & § numbeb In Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexei 
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Hogue & Wilbur and F. S. Senn, for plaintiffs. 
M. L. Pipes and Beach & Simon, for défendant. 

WOLVERTON, District Judge. This is an action in trôver, and 
was submitted for trial by the court without the intervention of a jury. 

On the 23d day of September, 1905, the Umted States let to Prender- 
gast & Clarkson, a corporation, a contract for the construction and 
completion of the Shoshone dam and auxiliary works, Shoshone Proj- 
ect, Wyo., in accordance with the proposai and spécifications attached 
to the contract and made part thereof. By the fourth article of the 
contract, it is stipulated that, in conformity with the requirements of 
section 3737 of the Revised Statutes (U. S. Comp. St. 1901, p. 3507) : 

"Neither thls contract nor any Interest thereln shall be transferred to any 
other party or parties, and that any such transfer shall cause the annulment 
of the contract so far as the United States Is concemed." 

By section 22 of the spécifications, under the head of "General Con- 
ditions," it is f urther provided as foUows : 

"Suspension of Contract. Should the contracter fail to begln the work with- 
In the tlme required, or fall to begln the delivery of material as provided in 
the contract, or fall to prosecute the work or delivery In such manner as to 
^nsuré a full compllance with the contract wlthln the tlme llmlt, or should 
any question arlse as to v^hether or not the contracter is properly carrying out 
the provisions of hls contract in their true Intent and meaning, at any tlme 
during the- progress of the work, notice thereof In writlng shall be served 
upon him, and upon hls neglect or refusai to provide means for a more ener- 
getic and satlsfactory compllance with the cojitract wlthln the tlme specifled 
in such notice, then and In either case the Secnetary of the Interior shall hâve 
the power tp suspend the opération of the contract, and he may take posses- 
sion of ail machinery, tools, appllances, and animais employed on any of the 
Works to be constrocted under the contract and of ail materials belonging to 
the contracter dellvered on the ground, and may use the same to complète 
the work. Or he may employ other parties to carry the contract to completion, 
substitute other machinery or materials, purchase the material contraeted for 
In such manner as he may deem proper, or hlre such force and buy such ma- 
chinery, tools, appllances, materials, and animais at the contractor's expense 
as may be neceèsary for the proper eonduct of the work and 'for flnishing it 
in the tlme agreed upon. Any excess of cost arlsing therefrom over and 
above the contract prlce wIU be charged against the contractôr àhd hls sure- 
ttes, who shall be llable therefor. The f allure to order Improvement of 
methods or Increase of force, ï)lant, or effleieiicles will not relieve the con- 
tracter from hls obligation to perform good work or finish In the tlme agreed 
upon." 

The défendant, the United States Fidelity & Guaranty Company, ex- 
ecuted its bond to the United States in the sum of $100,000 for the 
faithful performance of the contract on the part of Prendergast & 
Clarkson, and for the payhient of the demands of ail persons supplying 
labor and materials for the prosecution of the work provided for 
therein. 

On February 26, 1906, Prendergast & Clarkson entered into a con- 
tract with Tinker & Scott, the plaintiffs, whereby Tinker & Scott 
agreed to furnish Prendergast & Clarkson the entire quantity of crush- 
ed stone and sand to be used for concrète in the construction of the 
"base of dam," "portion of the dam above the base," and "crest of 
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weir"; also, to excavate the "spillway" both ^'open eut and tunnel ex- 
cavation"; also the "road tunnel" — ^and to utilize the excavated ma- 
terial, or such portion thereof as should be acceptable to the engineer 
for concrète material; the crushed stone and sand to be delivered in 
separate bins, to be furnished and maintained by them. Tinker & 
Scott further agreed to furnish and maintain adéquate plant, consist- 
ing of power plant, crushing, screen and conveying plant, drilling 
plant, and ail other necessary equipment and appliances that from 
time to time might become necessary to keep the organized forces of 
Prendergast & Clarkson furnished with concrète material; but that, 
in case of failure from any cause whatever on their part to carry out 
the agreement, ail of said plant, equipment, and appliances were to re- 
main on the Works for the use of Prendergast & Clarkson, free of 
cost, uhtil their contract should be finished. It was further a-greed that 
Tinker & Scott should hâve ail their accounts afïecting the agreement 
carried by and in the name of Prendergast & Clarkson, and that they 
should furnish from time to time such money as was necessary from 
the books and accounts to meet and defray their expenditures ; and, 
further, that they should be bound by the plans, spécifications, and in- 
structions furnished by the United States government to Prendergast 
& Clarkson in their entirety, and with no exception whatever, such 
plans and spécifications being attached thereto. In considération of 
which agreement on the part of Tinker & Scott, Prendergast & Clark- 
son agreed to pay them $1.60 per cubic yard for ail crushed rock fur- 
nished in bins, except such as should be taken from tunnel and road 
excavation, approximating 7,600 cubic yards, for which Prendergast 
& Clarkson were to pay $4 per cubic yard. By an addendum it was 
further agreed that one central power plant should be constructed 
jointly by the contracting parties, and that when the work was com- 
pleted the plant should be owned by them jointly. By another adden- 
dum it was further agreed that the rock excavated from the cliffs 
known as the "keys" should be on the parties' joint account, and that 
they, as to this, should divide the profits and losses equally. 

Tinker & Scott entered upon the discharge of their agreement, and 
so continued from the date thereof until some time in August follow- 
ing. During the time there was accumulated for their use a considér- 
able amount of goods, wares, and chattels, consisting of tools, imple- 
ments, and materials for use in carrying out the work agreed to be 
performed by them. There was also provided for their use a crusher 
and a power plant, including ail appliances and instrumentalities en- 
tering into the construction of either. The crusher was for crushing 
rock for use in the concrète work, and was located near the spillway, 
and the power plant was designed to furnish power for use in running 
the crusher, and in running certain machinery under the control and 
management of Prendergast & Clarkson. During the time there was 
also excavated from the spillway 3,000 yards of rock, and from what 
is known as the "keys" 5,000 yards. The rock from the spillway was 
conveyed to a locality near the crusher, or within about 100 feet there- 
from, with a view to crushing the same later, and placing it in bins for 
use. Ail this property, including the rock, subsequently came into the 
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possession qf the défendant; and plaintififs, claiming that the sanie was 
tortiously taken from them, sue the défendant for a conversion thereof. 

Preliminarilyj it should be stated that the stipulation contained in 
article 4 pf the government's contract with Prendergast & Clarkson 
was inserted for the benefît and protection of the government alone. 
It may treat any assignment or transfer of the contract or subletting 
of the contract work as annuUing the same, or it may recognize the 
acts of the contractors in that respect as valid, as it may feel disposed. 
Ail other parties interested, or who may become interested in the con- 
tract, save the government, may not insist upon the observance of the 
s-tipulation. Goodman v. Niblack, 102 U. S. 560, 26 L. Ed. 229 ; Hobbs 
V. McLean, 117 U. S. 567, 6 Sup. Ct. 870, 29 L. Ed. 940 ; Dulaney v. 
Scudder, 94 Fed. 6, 36 C. C. A. 52. 

From the Weight of the testimony, it appears that the small tools 
and implements used by Tinker & Scott in their work of putting the 
crusher and power plant in place, and for excavation, and the materials 
designed for use by them, were purchased of Prendergast & Clarkson, 
and became and were at the time of the alleged conversion the property 
of Tinker & Scott. That firm was also in possession of the same. The 
crusher and appurtenances were purchased by Prendergast & Clark- 
son for use by Tinker & Scott, with the view and purpose that the lat- 
ter should eventually own the same; but they had, at the time of the 
alleged conversion, paid no part of the purchase price. Such was also 
the case as it respects certain boilers, and a compresser designed for 
use in connection with the power plant. Tinker & Scott were in pos- 
session of the crusher and such other instrumentalities as were not 
connected with^ the power plant. The power plant and its appurtenan- 
ces were designed for the joint use of plaintiffs and Prendergast & 
Clarkson. They were purchased by Prendergast & Clarkson ; no part 
of the purchase price thereof having been paid by the plaintiffs. This 
plant and its appliances were jointly used by the contracting parties, 
and they were probably in the joint possession thereof at the time of 
the alleged conversion. The rock excavated from the spillway was in 
the possession of Tinker & Scott, and that from the keys, dropped into 
the bed of the stream, was in the joint possession of Prendergast & 
Clarkson and Tinker & Scott, so far as it could be said to be in the pos- 
session of any one other than the owners of the land upon which the 
miprovements were to be constructed. I speak of the time of the al- 
leged conversion. To be more exact, the time should be fixed as that 
when the government interfered to take possession of the works in- 
stalled for carrying on the project under the government's contract 
with Prendergast & Clarkson. 

I do not attempt to résolve exactly the ownership and the possession 
of this property at the time, as, under the view I take of the controver- 
sy, I do not deem it essential that I should do so. As I construe para- 
graph 22 of the spécifications of Prendergast & Clarkson's agreement 
to construct the dam and auxiliary works, Shoshone Project, the Sec- 
retary of the Interior was authorized, upon a failure by Prendergast 
& Clarkson to carry forward the work with reasonable dispatch, to 
take possession of ail machinery, tools, appliances, and animais em- 
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ployed on any part of the.works to be constructed under the contract. 
The contract does not read "employed by the contractor," but ail ma- 
chinery, etc., "employed on any of the works," comprehending, by fair 
and unmistakable intendment, employment by any one, whether by the 
.contracter or any subcontractor, so that they were employed upon the 
works. This rendition becomes more apparent by a further reading of 
the clause as follows : "And of ail materials belonging to the contract- 
or delivered on the ground" — ^thus limiting the materials that might be 
taken to such as were owned by the contractor and then upon the 
ground. But as to the machinery, tools, and appliances, there is no 
restriction except that they should be employed upon the work. The 
Secretary of the Interior is further authorized to use the same — that is, 
such machinery, appliances, tools, and materials as he is empowered to 
take possession of — to complète the work, or he may employ other par- 
ties to carry the contract to completion. Tinker & Scott are, by their 
spécifie agreement with Prendergast & Clarkson, as much bound by 
this condition as the latter, for it is made a part of their contract ; but, 
if it were otherwise, having taken a subcontract to do a portion of the 
work, Tinker & Scott wouïd be bound by a condition so gênerai in its 
application. 

There can be but little contention relative to the govemment taking 
possession of ail the property described in the complaint. The fact 
is established by the testimony of H. M. Savage, John McGregor, T. 
J. Prendergast, and James F. Clarkson. It is unnecessary to extend 
comment upon the testimony showing its bearing and relation and 
what it tends to prove. It is sufficient that the conclusion of fact 
is as stated. The govemment took possession on August 14, 1906, 
and turned the entire property over to the défendant about the middle 
of September, so that the latter might complète the project as surety 
for Prendergast & Clarkson. 

I may now détermine the légal conclusions attending the contro- 
versy. The defendant's counsel say in their brief : 

"There Is a list of the ejpaall tool blll, the priée of whicb were charged to 
Tinker & Scott and delivered' to them, as to whlch the défendant is willing to 
yield." 

This settles the dispute as to the list of tools and materials, for 
there are materials contained in the list which cannot be denominated 
tools. The value thereof has been shown to be $2,064.35, and the plain- 
tiflfs are entitled to recover for that item. As it relates to the crusher 
plant, which was in the possession of Tinker & Scott at the time, 
the govemment had the right and authority to take it into its posses- 
sion, under the terms of the contract with Prendergast & Clarkson, 
upon their failure to proceed with the construction work, as stipulated 
in paragraph 32. The govemment having taken possession of this 
plant under lawful authority, and having turne 1 the same over to the 
défendant for use in the completion of the work in pursuance of the 
purpose of Prendergast & Clarkson's contract, the défendant is there- 
fore in lawful possession, and is not chargeable with a conversion of 
the plant. The power plant was taken by the govemment, and turn- 
ed over te the défendant in the. same way, so there is also no liability 
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on the part of défendant in trover by the real owners, whoever they 
may be. 

A différent question arises as respects the rock taken from the 
spillway. The excavation was made and the rock_ produced by the 
work and labor furnished by the plaintiffs, and at their own expense.. 
The plaintiffs may hâve overdrawn their account with Prendergast & 
Clarkson in payment for the labor, but that only bears upon the re- 
lation between thèse two contracting parties of debtor and creditor. 
Prendergast & Clarkson had no right to the rock excavated, nor viras 
any lien reserved thereon for their benefit. The rock constituted ma- 
terial on the ground, which was designed to be manufactured into 
orushed rock and placed in bins for use by Prendergast & Clarkson 
for their concrète work. It was material, but not delivered on the 
ground by the contractor, nor can it be said to hâve belonged to the 
contractor. The labor of Tinker & Scott, as is apparent, produced it, 
and they wére intending to manufacture it into crushed rock, and tliey 
had placed it in position convenient to the crusher for so manufactur- 
ing it, so that it was material placed "or "delivered," using the lan- 
guage of the government's contract, on the ground by Tinker & Scott, 
not the government's contractor, and it was still in their possession 
for further réduction into crushed rock. That the rock in its unfin- 
ished State was taken from the spillway does not differentiate it from 
rock that might hâve been brought from beyond the confines of the 
government's project and delivered thereon as material for use in 
construction. In either case it must be treated as material delivered 
on the ground, not by the contractor, but by the subcontractor. This 
being the case, the governnient was without authority, under its con- 
tract with Prendergast & Clarkson, to take the rock into possession 
or to deliver the same over to the défendant. Therefore the defend- 
ant's possession thereof is wrongful as against the plaintiffs, and the 
latter are entitled to recover its value.. 

Thé only testimony given upon the value of this rock is that of 
Tinker. He says there is a swell in the bulk of crushed rock above 
its mass in the ledge of about 75 per cent., so that a cubic yard from 
the ledge will make 1% yards of the crushed material. He further 
States that it is worth 40 cents per cubic yard to crush the rock. Three 
thousand yards in the ledge would make 5,250 cubic yards of crushed' 
material. At $1.60 per cubic yard the product would be $8,400. By 
deducting 40 cents per cubic yard for ':rushing, the balance would con- 
stitute the aggregate value, namely, $6,300. 'The value claimed, how- 
ever, is but $6,000 — $2 per ton as measured in the ledge — which amount 
plaintiffs are entitled to recover. 

Another item claimed is for 5,000 yards of rock. This rock was 
excavated from the keys and thrown into the bed of the river. By 
reason of its position, it was worthless for use for manufacturing 
crushed rock unless at a much larger expense than. Tinker & Scott 
were to get for the material in the bin. It was of no value therefore 
as material on the ground. 

As to the further item of 200 yards of rock taken from the tun- 
nel, there is no proof concerning it. I conclude therefore that plain- 
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tiffs are entitled to recover for the small tools, etc., $3,064.35, and for 
the rock taken from the spillway and placed in proximity to the 
crusher for crushing purposes, $6,000, amounting in the aggregate to 
$8,064.35. 



THE CHRISTIANA BAIRD, 
(District Cîourt, E. D. New York. Aprll 2, 1909.) 

TOWAGE (I 11*)— IKJTJBT TO TOW— COLLISION BETWEEIT TOWS— FATILT OF TtTG. 

A tug proceeding down the Passalc river with a scow on one side and 
a schooner In tow on a hawser was compelled to wait the passlng of 
trains before the opening of the draw in a railroad bridge, and whlle 
doing so kept to the east side of the river because the ebb tide was setting 
toward the southwest The draw, which was on the east side, was opened 
In time to permit the tug to pass, but In doing so the master mlscalcu- 
lated and went so near the east side that the scow struck the trestle, and 
the schooner came into collision wlth it and was Injured. Hcld, that the 
fault was that of the master, which rendered the tug liable for négligent 
towage. 

[Ed. Note.— For other cases, see Towage, Cent Dig. §§ 11, 19 ; Dec. Dlg. 
i 11.*] 

In Admiralty. 

Alexander & Ash, for libelant. 
Martin A. Ryan, for claimant 

CHATFIELD, District Judge. On the 14th of January, 1907, the 
tug Christiana Baird was proceeding down the Passaic river, with a 
scow, the Brimstone, fastened alongside on the port, and a schooner, 
the Annie E. Webb (owned by the libelant), on a hawser not more 
than 135 feet in length. When a short distance above the drawbridge 
operated by the New Jersey Central Railroad, the tug signaled the 
bridge. According to the custom of the railroad company under those 
conditions of tide, a signal was in position, indicating to the boat 
coming down the river that the draw would be opened upon the east 
side of the pier, in midchannel. The bridge tender did not respond to 
the tug's signal, and two trains, one from the east and the other from 
the west, crossed the bridge while the tug was drifting under the in- 
fluence of her own headway and the tide. After thèse trains had 
passed over the draw, the tug gave a second signal to the bridge 
tender, which was not answered, nor was the draw opened, but an- 
other train, appearing some mile or more to the west, was allowed to 
pass over the draw before the eastern wing of the draw was raised. 
The tugboat, when the draw was started in motion, went ahead at fuU 
speed, and as the tow passed through the draw the forward port cor- 
ner of the scow struck the northwest corner of the trestle, upon the 
east side of the draw, whereupon the scow swung around, and the 
schooner Annie E. Webb came ahead and into collision with the 
scow. Injuries resulted to the schooner from this collision, and she 

*For otiier cases see same toplc & § numbbb in Dec, & Am. Dige. 1907 to date, & Rep'i Indexes 
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was further dawaged by being çarried against the abutments of the 
bridge, while the tug and. scow floated through the draw and were 
not seriously daqiaged. The ebb tide at this point sets to the south- 
west through the draw, and through ail portions of the trestle, which 
is built upon rows of piles, assuming that the bridge runs approxî- 
mately in an east and west direction. 

The testimony in the case shows that the tug, at ail times prior to 
going ahead at full speed when the draw was open, had been work- 
ing to the eastward, maneuvering to maintain a position from which 
she could go straight through the draw when the eastern half was 
lifted. The testimony shows, also, that, at the time the tug started 
ahead at full speed, she was some 150 feet to the horth of the bridge, 
and at the same time somewhat over to the east of the point where 
the scow struck the bridge. 

Assuming, as the testimony shows without dispute, that the set of 
the tide was toward the bridge and to the west, it would hâve been a 
physical impossibility for the tug to hold the tow to the eastward 
of the draw, without an eflfort on the part of the captain to counter- 
act the western drift of the tide. The entire testimony shows that 
the captain of the tug, as well as the bridge tender, realized that the 
bridge was net to be opened untîl the last train from the west had 
passed over the draw. It would appear that, when this train came in 
sight, the distance between the tug and the bridge was such that it 
would hâve been difïicult, and perhaps more dangerous, to attempt 
to turn around than to wait, but throughout the entire period it is 
apparent that the bridge tender estimated and expected to be able 
to open the draw in time to allow the tug and its tow to go through. 
The captain of the tug at ail times anticipated that the draw would 
be opened in time to allow his boat to go through, inasmuch as he 
did nothing at ail to avoid accident, except to maintain his position 
against the tide. 

• It is unnecessary to consîder who would hâve been responsible if 
the draW had not been opened in time to allow the passage of the 
boats ; nbr does the effect of the statute making it the duty of the 
railroad company to operate the draw, and to give timely signais 
when the draw cannot be opened, alter the responsîbility in the présent 
case. The bridge was opened in time. The tug would hâve experi- 
enced no difficulty in going through, and no accident of any kind 
would hâve happened, if the captain of the tug had not failed to es- 
timate correctly the space by which he could clear the end of the trestle 
on the easterly side of the draw. In his efforts to maintain his posi- 
tion against the tide, he miscalculated, and his mistake was such that 
it must be deemed négligent towage, for which the towboat was re- 
sponsible. 

The claimant has cited two cases which must be referred to. In 
Clément V. Metropolitan West Side El. Ry., 123 Fed. 271, 59 C. C. 
A. 289j the court held that the approachihg boat was not bound to 
heave to until the bridge was raised, nor to critically examine the 
situation, but carefully proceed at slow speed, upon the assumption 
that the bridge would open. But in that particular case the bridge 
was not opened, and the tug was exonerated from fault, on the ground 
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ihat the master of the tug did ail that he could, under the circum- 
stances, to avoid a collision brought about through the failure of 
the railroad company to perform its duty. 

In the case of Pennsylvania R. Co. v. Central Railroad of New Jer- 
sey (D. C.) 59 Fed. 190, affirmed 59 Fed. 193, 8 C. C. A. 86, an ac- 
cident occurred at the same bridge and draw opening as in the case 
at bar. The draw was held closed for the passage of a freight train 
from the west, exactly as in the présent case, and, after the train had 
passed, the draw was seen to be opening, when the tug went ahead, 
but struck the bridge, and the Central Railroad of New Jersey, oper- 
ating the bridge, was held responsible, and the tug exonerated. 

The principle différence shown by the opinion between that case 
and the présent is that, in the case mentioned, the tow, going up the 
river, was compelled to choose between the sides of the draw, and 
tried to pass through the westerly channel, but in so doing struck the 
starboard corner of the tow against the center pier ; while in the case 
at bar the passage was to be made through the easterly side, and the 
tow struck its port corner against the bridge itself (the corner from 
which the tide would carry a fîoating object). In that case the court 
found, as a fact, that the bridge was not opened in time to let the 
tug "get her tow properly into shape for going into the passage," 
and in that case the railroad company put in a défense denying the 
libelant's statement of the occurrence. On the issue of fact the court 
found for the libelant. Hère the facts are not greatly in dispute. 

Because of thèse différences, it does not seem that the case at bar 
is on ail fours ; but, whether it be or no, it must be held in the prés- 
ent case that, upon the facts shown, the accident was due to a mis- 
take on the part of the captain of the tug, for which the tug must be 
held responsible. If he attempted to make the passage, he was bound 
to use a proper degree of care in doing what, under the circumstances, 
he was compelled to do. A failure to estimate the space in which such 
a tow could go through the drawbridge, under the influence of the 
tide as it was then running, is something for which the captain of 
the tug, with his familiarity with the conditions and location, must 
be held responsible. 

The libelant may hâve a decree. 
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THE ALBANI. 

(District Court, E. D. Pennsylvauia. April 1, 1909.) 

No. 17. 

1. Seamen (§ 23*)— Validitt oi- Oontract fob Sebvice— Advancements. 

ïhe fact that the master of a vessel took possession of notes glven by 
seamen to a boardlng house keeper after the signing of Shlpplng articles, 
and held the same with the Intention of paylng them on the discharge of 
the seamen, if on inquiry it was found to be légal, dld not constltute a vio- 
lation of Act Dec. 21, 1898, c. 28, § 24, 30 Stat 763 (D. S. Oomp. St. 1901, 
p. 3079), prohlbltlng advancements to seamen, nor render the shlpment 
vold so as to entltle the. seamen to quit the service before the expiration of 
the term of service under Rev. St. § 4523 (U. S. Comp. St. 1901, p. 3075), 
where the amount was not charged to the seamen nor any agreement màde 
to pay the notes. 

[Ed. Note. — For other cases, see Seamen, Dec. Dlg. § 23.*] 

2. AdMIEALTY (S 13*) — JUEISDiCTION — SUITS FOE Wages Betwéen Foeeign 

Seambn and Foeeign Vessels. 

Where the ald of an American court of admirai ty Is Invoked In a settle- 
ment for wages between forelgn seamen and a foreign vessel, in the ab- 
sence of treaty stipulations It resta in the discrétion of the court whether 
it wlll take jurlsdietion, and thé courts are Incllned to take jurisdlctlon 
when, but only when, It is necessary to prevent a failure of justice. 
[Ed. Note. — For other cases, see Admiralty, Dec. Dlg. § 13.* 
Jurlsdietion of sults between forelgners, see note to Falrgrieve t. 
Marine Ins. Co. of London, 37 C. C. A. 193.] 

In Admiralty. Suit by seamen for wages. 

J. Lawrence Wetherill, for libelants. 
Howard M. Long, for respondent. 

HOLLAND, District Judge. Thèse three libelants are Norwegians, 
and they hâve instituted this suit against the Albani, a British schoon- 
er, to recover wages due each in the sum of $44.75. They were en- 
gaged and signed shipping articles before the British consul at Savan- 
nah, Ga., on March 24, 1908, for a voyage — 

"from * • • Savannah to Porto Rico, or any ports or places between the 
limits of 65° north and 65° south latitude, trading to and fro as requlred for 
a trlp not to exceed twelve months, the final port of discharge to be in the 
Dominion of Canada. The shlp bas Uberty to call for orders when and where 
requlred, no cash or llberty granted the members of the crew other than at 
the pleasure of the master." 

The three libelants were secured through a boarding house keeper 
at Savannah, and the captain paid him $10, but this sum was not to 
be and was not deducted from the wages of the men. Next day, after 
the shipping articles had been signed, the boarding house keeper ap- 
peared with the men on board the Albani and handed three notes to 
the master. Each one of the three libelants had executed one of 
thèse notes in the sum of $22.50, and in the following form: 
"$22.50 Savannah, Ga. March 25, 1908. 

"Captain Sch. 'Albani' wlll please pay Harry Olsen twenty-two and "o/ieo 
dollars for board. To be paid when due me for services on board said schooner 

*For other cases see same topic & § numbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and to be charged to my account at the end of the voyage or when duly dls- 
charged from sald vessel. Witness." 

They were not charged against the Hbelants on the shipping articles 
in évidence, in the column headed, "Amount of wages advanced up- 
on or at the time of engagement," although thèse articles show that 
as to many of the other men engaged there are amounts charged 
against them as advances. The absence of thèse amounts as charges 
against the libelants in the shipping articles is some évidence to cor- 
roborate the master's testimony that it was not his intention to pay 
thèse notes until he had arrived in Canada, the port of discharge, and 
had submitted the matter to the consul there, and then, in case he 
found from this ofHcer that it would be lawful to pay them, he would 
hâve donc so, otherwise he would not hâve withheld this amount from 
the wages due the claimants. 

The vessel sailed from Savannah, Ga., to San Diego, Cuba, and 
thence to San Andréas, in the West Indies, and thence to Philadelphia, 
where she arrived on May 23, 1908. Upon arriving in Philadelphia, 
the libelants immediately proceeded to the office of the British consul 
in the latter city, and claimed a right to be discharged, (1) because 
they had understood that their disdiarge was to be in an American 
port, and (2) because their shipment had been illégal on account of 
the notes. The case was heard by the British consul in this city, and 
their discharge refused by him. This libel was then filed by libelants. 
They claim tiiat they did not understand the port of discharge to be 
in the Dominion of Canada, but the testimony shows that the ship- 
ping articles had been read to them by the British consul at the time 
they were executed, and explained by him and George Olsen, one of 
the claimants, to the other two, who did not understand or speak the 
English language so well. Their contract, which was explained to 
them, is in writing, and oral évidence ofïered to vary its terms has 
failed to convince me that this alleged misunderstanding as to the 
port of discharge was not a mère pretense to enable them to quit 
the schooner at Philadelphia. 

Under the circumstances, the possession of thèse notes by the master 
was not a violation of the act of December 21, 1898, c. 28, § 24, 30 
Stat. 763 (U. S. Comp. St. 1901, p. 3079), nor is it in contravention 
of the provisions of the Revised Statutes, § 4523 (U. S. Comp. St. 
1901, p. 3075). They were executed the day after the signing of the 
shipping articles, and no part of the considération of this contract, 
so that their exécution would not render the shipping articles void, 
as was held in The Boundbrook (D. C.) 146 Fed. 160. But aside from 
this décision, the notes were in fact no adva-ncement or allotment; 
they were notes secured from thèse libelants by a boarding house keep- 
er with whom the libelants had stopped a few days prior to signing 
the shipping articles for the voyage on the schooner. There is noth- 
ing to prevent seamen from executing as many notes as they may 
see fit in favor of persons on shore, but they are only violative of the 
law protecting seamen when the master or parties in authority on a 
vessel employing such seamen agrée to use the wages of the men in 
payment of such notes. In this case, the captain was simply asked 
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to také poëfeëssibii* ôf thé notes, which he did, without ïiâf ing charged 
them against the libelants, either in the shipping articles or in any 
other acçount, and this is corroborative o£ his testiniony to the efïect 
that he did not intend to pay them until he arrived at the port of dis- 
charge, when: he intended to ascertain whether or not it wâs légal for 
him tQ do so# So jthat there was nothing in connection with thèse 
notes to invalidate the shipping articles. 

Thiere^is no complaint that the ship's officers either neglected or ill 
treated the men. The évidence shows simply a désire on the part 
of the libelants to ibe digeharged in this port, and they set up the rea- 
sons ^tated above for their claim.. As we hâve said, the case was 
heard by the British consul and decided against them. 

Therrespondent urges, under the circumstances, that this court 
should not take jurisdiction, as the claimants are foreigners and the 
respondent a foreign vessel, but that they should be remitted to the 
Britiçh courts, which hâve jurisdiction of the vessel and the contract. 
It has bçen held that, where the British qonsul or vice cdnsiil had pass- 
ed uppn the question of wages claimed by foreign seamen shipping 
on a British vessel, the courts would refuse to take jurisdiction. The 
New City (D. C.) 47 Fed. 3,38; The Belvidere (D. C) 90 Fed. 106. 
An ex?in)ination of the many cases which hâve been before the courts 
of the United States shows that the courts are inclined to take juris- 
diction, in the absence of treaty stipulations to the contrary, where it 
is asçertained that it is necessary to do so to prevent a failure of jus- 
tice (note, admiralty jurisdiction between foreigners, Fairgrieve v. 
Marine Ins. Co., 37 C. C. A. 193; The Falls of Keltie [D. C] 114 
Fed. 357; The Alnwick [D. C.] 132 Fed. 117; The Troop [D. C] 
117 Fed. 557), but that it rests in the discrétion of the court of ad- 
miralty whose aid is invoked in the settlement between foreign sea- 
men cïaiming wages against i foreign vessels. 

Thefe is nothing in the évidence in this case to indicate that there 
would be an injustice donc thèse claimants by a refusai of this court 
to take jurisdiction. They hâve received proper treatment while 
on bo^rd, and their proofs hâve iailed to show any violation of the 
maritime laws of the United States. 

The libel should, therefore, be dismissed ; and it is so ordered. 



THE MANHATTAN. 

(District Court, B. D. New York. Aprll 2, 1909.) 

1. Whabves (§ 20*)— INJUBT TO Vi!B8i;i,&— Obsteuotions in Bkbth. 

Where a wharf used for hlre Is so located as to hâve a very smalX 
amount of water In a berth at low tlde, so that boats lylng there neces- 
sarfly rest on the bottom, the owner must be held responslble for Injuries 
resultlûg from anythlng In the nature of permanent obstructions In the 
bottom. 

[Ed. Note. — For other cases, see WharVes, Cent. Dlg. §§ 36, 37 ; Dec. Dlg. 
S 20.»] . 

*For other cases see same toplc & i numsbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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% WHABVES (§ 20*)— INJUBY TO VKSSELS— CONTBIBUTOBT NEGLIGENCE. 

Where those In charge of a scow, In a berth where she was Injured by 
an obstruction on the bottom at each succeedlng low tlde, allowed her 
to remain after knowledge of the obstruction and when the boats' position 
oould hâve been changed, the owner is entitled to recover from the wharf 
owner only for the Injury received before they had such knowledge. 

[Ed. Note. — For other cases, see Wharves, Cent. Dig. g 40; Dec. Dig. i 
20.*] 

In Admiralty. 

Foley & Martin, for libelant. 
John J. Trapp, for respondent. 

CHATFIELD, District Judge. The libelant is the owner of a 
scow, the Manhattan, upon which stone for paving was being taken 
to a Company doing work at Great Neck, L. I., and which scow was, 
upon the 28th day of June, 1905, brought alongside of a dock upon 
property belonging to the respondent. Some correspondence had been 
had with the husband of the respondent, as her agent, and payments 
for the use of the dock were made to the respondent, through her 
agent. The respondent attempts to show that the dock was main- 
tained and used by the husband of said respondent in connection with 
a coal business, and that she was not responsible therefor. It also 
appears from the testimony that the bottom along the face of the 
dock consisted of sand, with more or less mud, but principally a sandy 
bottom, and that boulders were scattered throughout the sand, but 
that in years previous ail boulders had been removed, especially at 
the time of the construction of the dock. 

Some différences of testimony as to the varions occurrences ap- 
peared in the course of the trial, but most of thèse were cleared up, 
and the fact seems to be that the boat in question was brought into 
the berth, and as the tide went out rested upon the bottom, where 
she apparently, as had every other boat using the berth worked or 
settled, under the influence of swells from passing steamers, and of 
the tide itself. In this way, a stone which was afterwards removed, 
and about which several of the witnesses testify, punctured or broke 
part of the planking of the bottom of the scow, and at each low tide 
thereafter the vessel continued to be damaged, until she was taken 
away. The testimony showed that another scow in the same location 
was held away from the stones which did the damage to the Man- 
hattan, and her cargo removed while she was thus held in a position 
free from danger. The évidence shows plainly that the Manhattan 
could hâve been likewise saved from considérable injury if she had 
not been allowed to remain in the position in which she was first 
injured, and it was not shown that she was so impaled upon rocks, 
or sunk alongside of the dock in such a manner, that she could not 
hâve been moved by the force available at the time. The testimony 
shows satisfactorily to the court that the respondent knew, or should 
hâve known, of the présence of rocks which created a constant source 
of danger along the front of the dock. The libelant's boat was there 

*For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inâezea 
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ynder çontract, and was entitled to a safe berth. This H did ndt 
récrive, and the defect lay in the présence of the stone subsequently 
removed, which must hâve gradually worked to the surface bef ore 
the Manhattan was placed in the berth. 

In a berth used in the way in which this one was continually used, 
with a very small amount of water at low tide, so that each boat lying 
at the wharf must necessarily become imbedded in the mud at each 
low tide, the owner must be held responsible for anything in the 
nature of permanent obstructions. An object by chance floating in 
or becoming imbedded and causing injury before its présence is 
noticed, may net be ground for holding the owner responsible if that 
injury results before reasonable time to discover the présence of the 
obstruction can be had, but the removal of such dangers as those 
causing the injury to the Manhattan would seem to be within the 
reasonable notice and control of the person owning the dock. 

It is évident, however, that the Manhattan suffered much greater 
injury because those in charge of her allowed her to remain in the 
dangerous situation. Inasmuch as she was not sunk at the first in- 
jury, but floated with the tide and with each subséquent tide, it would 
seem that the libelant is only entitled to recover for the injuries which 
he could not prevent. 

The libelant may hâve a decree for the damage which he incurred 
from the injury to the boat prior to the time when she floated clear 
of the obstruction, the day after her arrivai.^ 
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A, R. BARNES «Sfe CO. et al. v. BERRT et al. 

(Circuit Court of Appeals, Sixth Circuit. March 16, 1909.) 

No. 1,810. 

Associations (§ 18*) — Conteact bt Voluntaet Association'— Authobitt of 
Officers. 

The so-called contract between the International Printlng Pressmen and 
Assistants' Union and the United Typothetae of America, signed by the 
directors of each of such associations on January 8, 1907, for the purpose 
of governlng the relations between the members of the two as employers 
and employés, Is Invalid and not bindlng for want of authority on the part 
of the directbrs of the Union to exécute the same. It was deslgned to 
take the place of a prlor agreement between the parties whlch was to 
expire by limitation May 1, 1907, but contalned certain provisions dlffer- 
Ing therefrom. Such prier contract had been similarly negotlated, subject 
to ratification by each association, and had been so ratifled. The new 
agreement was also ratlfied by the Typothetse, but the directors of the 
Union assumed to hâve authority to conclude the contract. The minutes 
of the last preceding convention of the association at whlch their au- 
thority was glven show, however, that their negotiatlons as to some of 
the matters covered by the agreement were to be reported to the next 
annual convention for Its action, and such convention, which met in June 
foUowing, voted to ratlfy the contract only subject to certain changes, 
which were never made. 

[Ed. Note. — For other cases, see Associations, Dec. Dlg. § 18.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 
For opinion below, see 157 Fed. 883. 

Henry Spalding and Dudley Taylor, for appellants. 
E. G. Kinkead, for appellees.. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This case has to do with a controversy 
between certain employers on the one hand and certain employés on 
the other. The employers are master printers engaged in business in 
the principal cities of the United States and Canada. They are either 
corporations, firms, or individual natural persons. Those in each city 
are organized into local associations. Each local association has its 
own distinct name, consisting of the word "Typothetœ" preceded by 
the name of the city where located, as, e. g., the "St. Louis Typothetae." 
Thèse several local associations are organized into an international 
association, which has the name of the "United Typothetse of Amer- 
ica." The local associations are made up of the individual master 
printers of the city where located, and the international association is 
made up of the individual local associations. The local associations 
send delegates to an annual meeting of the international association, 
and thèse delegates at those meetings, amongst other business trans- 
acted thereat, elect the officers thereof to represent the association dur- 
ing the ensuing year. Ail the master printers of the two countries 
are not in the organization. Many are not. 

♦For other cases see same topic & 5 numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
1G9 F.— 15 
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The employés are pressmen and feeders and other assistants of the 
pressmen. Théy are ail individual natural persons. They are located 
and organized as are the master printers. The pressmen and the feed- 
ers and other assistants of the pressmen, however, are separately or- 
ganized so far as the local associations are concerned; the local as- 
sociations of both being organized into one and the same international 
association. The local associations of each hâve their own distinct 
names ;| thàt in the case of thé pressmen consisting of the words "Print- 
ing Presspèh's Union," preceded by the name of the city where located 
and foillowed by its particular number, as, e. g., "St. Louis Printing 
Pressmen 's Union, No. 6," and in the case of the feeders and assistants 
of the words "Feeders' & Assistants' Union," preceded and followed 
as in the casé of the préssrtien, as, e. g., "St. Louis Feeders' & As- 
sistants' Union, No. 43." The name of the international association 
is the "International Printing Pressmen and Assistants' Union." The 
local aSsobiations of both sepd delegates to an annùal meeting of the 
international association, who elect ofRcers to represent it during the 
succeeding year. AU the pressmen and feeders and other assistants 
are not in this organization. Many are not. It seems that ail union 
employés pfthis kind are not in it. 

Ail thë fflâstér printers bélonging to the Typothetse do not hâve 
in their employ pressmen ajid feeders and other assistants of the 
Printing Pressmen & Feeders' Union. Nor are ail such employés in 
the employ of the master printers of the Typothetas. Many such em- 
ployers hâve no such employés in their, employ, and many of such 
employés are not in the employ of any such employers. But to a large 
extent such employers hâve such employés in their employ. The of- 
ficers of each international association are five in number, a président, 
three vice présidents, first, second, and third, and a secretary and 
treasurer, and thèse five COilstitute the board of directors of the as- 
sociation. At least this is the case with the Union, and we will treat 
it as so in the case of the Typothetse. 

AU of the members of the Union do not approve of the controversy 
with which this sliit has to do. A large number of them, though less 
than a majority, it would seem, do not approve of it. 'The suit was 
brought by 11 master printers belonging to the Typothetse located in 
the cities of Chicago, St. Louis, New York, and Boston, on behalf 
of themselvés and ail the other members of the Typothetse not citizens 
of Ohio, appellants hère, against the président and the secretary and 
treasurer or the Union, citizens of Ohio and résident in the city of 
Cincinnati, à'ppèllees hère. Those officiais were sued, not in their of- 
ficiai capacity, but in their individual. They were sued, however, be- 
cause of their officiai position. The relief sought was an injunction 
against actioii on their part calculated to bring about a breach of a 
written contraèt alleged to hâve been entered into by the two interna- 
tional associations January 8, 1907. According to appellants' counsel, 
the nature of the relief sought was an injunction against the threatened 
violation of à négative coyenant therein. The controversy which oc- 
casioned the suit involved two matters. One was as to whether there 
was any such contract between the two international associations. 
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The other was whether, if there was such a contract, the appellants 
were entitled to the rehef they sought. The lower court held against 
the appellants as to both particulars and dismissed the bill. 

Preliminary to setting forth the terms of the alleged contract certain 
other matters should be stated. The local associations of each or- 
ganization alone had jurisdiction of the scale of wages to be paid by 
the employer to the employé. Neither international association had 
anything to do with either. The latter hâve jurisdiction of disputes 
between the local associations, of the hours of labor, and of lockouts, 
strikes, and boycotts. It is not entirely clear which has jurisdiction of 
shop practices. Neither of the international nor any of the local as- 
sociations hâve anything to do with the fact or length of employment 
of the employé by the employer. That is a matter between each in- 
dividual employer and each individual employé. 

The contract referred to covered matters within the jurisdiction of 
the two international associations. It is not necessary to set it forth 
Verbatim. Three pages of the printed record are taken to set it forth. 
It covered three main matters. It provided that disputes between local 
associations should be settled first by a local conférence committee and 
then on appeal by a committee of the international associations ; that 
the Union "shall not engage in any strike, sympathetic or otherwise, 
or boycott, unless the employer shall fail to live up to this contract," 
and "no employer shall engage in any lockout unless the Union or 
members thereof fail to live up to this contract" ; and "that until Jan- 
uary 1, 1909, 54 hours shall constitute a week's work, and that there- 
after during the life of this contract 48 hours, of 8 hours a day, shall 
constitute a week's work." The contract went into effect May 1, 1907, 
and by its terms was to continue in force for 5 years ; i. e., until May 
1, 1912. There were a number of minor provisions which had relation 
to thèse main provisions. Amongst others was a provision as to 
what would constitute a fulfillment by the employer of his contract, 
dépendent upon which was the question as to whether there would 
be a strike. It was that "paying the scale of wages and living up to 
the shop practices as settled by the committee, regardless of his em- 
ployés' union affiliations," would be such a fulfillment. The clause 
"regardless of his employés' union affiliations" was considered by both 
parties to the contract as permitting an open shop as distinguished from 
a closed shop. 

The provision in this contract, action calculated to bring about a 
breach of which on the part of the appellees was sought to be enjoined, 
was that by which the Union was not to engage in any strike unless 
the employers should fail to live up thereto. The action on the part of 
the appellee Berry which was sought to be enjoined was announcing 
the resuit of a référendum on the subject and inciting the members of, 
the Union to strike, and that on the part of the appellee McMullen 
was the paying out of strike benefits. The action sought to be enjoin- 
ed, there fore, was not the threatened violation of a négative co venant, 
as maintained by the appellants' counsel, but action on the part of the 
appellees calculated to bring about a violation of such a covenant. 
This, possibly, is a more favorable view of the matter for appellants; 
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and it may be questioned whether the payment of strîke benefits alone 
can properly be said to be action calculated to bring about a breach 
of that provision of the contract, inasmuch as it would follow such a 
breach. 

Now, as stated, there is a controversy as to whether the appellants 
were entitled to the relief they sought, or any part of it, even though 
it be conceded that there was the contract as claimed by appellants. 
This phase of the case présents very interesting and possibly novel 
questions for décision. In order to dispose of them it would hâve 
to be settled just who the contract was really between. Nominally 
it was between the two international associations. But really it could 
not hâve been so, because each of said associations lacked juristic 
personality. So far as there was any real contract at ail, it must hâve 
been between the individual members of the différent local associa- 
tions. If so, this gives rise to the question whether it was a contract 
between, ail the members of the Typothetse, whether they hâve any 
members of.the Union in their employ or not, on the one:side, and ail 
the members of the Union, whether they are in the employ of the 
members of the Typothetœ or not, on the other, opening and letting in 
individuals as they become members of either organization and also 
opening and letting out such members thereof as might withdraw or 
be expelled therefrom; or was the contract limited to members of 
the Typothetse who might hâve members of the Union in their employ 
on the one side, and members of the Union who might be in the em- 
ploy of members of the Typothetœ on the other? If it were either, 
it would seem to be a joint contract on each side. The theory of ap- 
pellants' case would seem to be that it is neither; for, if it was such, 
then the right of the members of the Typothetœ who were parties to 
the contract being joint, it might be thought that to a suit brought to 
protect the contract from invasion ail of them were indispensable par- 
ties plaintiff, and, though some might sue for ail, as the suit was lim- 
ited to those who were not citizens of Ohîo, the lower court was with- 
out jurisdiction, and the bill should hâve been dismissed for want of 
it, and not on the merits. To meet this view it would seem that the 
theory of appellants' case must be otherwise, to wit, that, though 
formallythe contract was between the two international associations, 
it was really a separate contract between each member of the Ty- 
pothetse who had members of the Union in his employ on the one 
side and the members of the Union in his employ on the other; or 
rather, that the provisions of the contract, upon its being entered into, 
became terms of the separate contracts of employment between each 
member of the Typothetœ and the members of the Union in his em- 
ploy. So taking the contract really to hâve been, there can be said to 
be no question as to the jurisdiction of the lower court. Ail members 
of the Typothetse who had members of the Union in their employ 
were not indispensable parties plaintiff to the suit, and if any question 
can be made as to the right of some to sue for ail of a limited number 
thereof — i. e., ail not citizens of Ohio — or as to their suing for mem- 
bers of the Typothetse who had no members of the Union in their em- 
ploy, it is not a question affecting jurisdiction. On such theory of 
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the case an authority in support of the jurisdiction of the lower court 
and the right of a portion of the Typothetae who had members of the 
Union in their employ may be found in the case of Bacon v. Robert- 
son, 18 How. 480, 15 L. Ed. 499. This theory of the real nature of 
the alleged contract and of appellants' case is a reasonable one, and 
without more we accept it as correct and dispose of the appeal on that 
basis. 

As to whether otherwise appellants were entitled to the relief they 
sought, assuming that such cont'ract was entered into by the two as- 
sociations, which has been much discussed by counsel, we do not find 
it necessary to consider, as we are constrained to hold with the low- 
er court that no such contract was entered into, and hence pass it by. 
The alleged cont'ract, as stated, was executed on January 8, 1907. It 
was signed on that date in the name of each association by its board 
of directors ; the third vice président of the Union not signing. It was 
understood at the time of the signing that the board of directors of 
the Typothetas had no authority to make a binding contract on its 
behalf, and the signing so far as it was concerned was expressly made 
subject to ratification by that association. A meeting thereof was held 
thereafter on February 2, 1907, at Pittsburg, for the purpose of ratify- 
ing the action of its board of directors, and at that meeting that action 
was rat'ified. The board of directors of the Union, at the time of the 
signing of the contract, claimed to hâve authority to make a binding 
contract on its behalf, and by their action attempted to do so. The 
third vice président refused to sign it because of the open shop clause 
therein heretofore referred to. Otherwise he sanctioned the contract, 
and it must be held that he was willing to its exécution, and so far 
as he had power he authorized it's exécution. He was simply unwill- 
ing to attach his name thereto. There is no question that the board 
of directors of each association sincerely believed that the board of 
directors of the Union had fuU authority to make a binding contract 
on its behalf. In this, however, we believe they were mistaken, and it 
is for this reason that the lower court atid we likewise hold that there 
was no ^such contract entered into between the two associations. Their 
authority, like that of the board of directors of the Typothetœ, was 
simply to negotiate a contract on behalf of the Union with the Ty- 
pothet'se, and such contract had to be ratified by the Union association 
before it was binding upon it. The sole authority which the board of 
directors of the Union had to act on behalf thereof was because of ac- 
tion taken by it at its annual meeting held in June, 1906, preceding the 
date of the exécution of the contract at Pittsburg, Pa. ; and the sole 
évidence of that action upon which our conclusion can be based is the 
minutes of the proceedings of that meeting published in the American 
Pressman, the officiai organ of the Union, in its issue of September, 
1906. This case hère hangs upon a true construction of that action as 
thus evidenced. , 

A transaction or expression of a thought whose true nature or mean- 
ing is in question and sought to be determined is, like a jewel, seen at 
its best in its settïng; and a part of the setting of a transaction or ex- 
pression of a thuught is the history that lies behind it and out of which 
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it has come. Before stating, therêfore, what that action of that meet- 
ing ôf the Union was, and attempting to construe it, the steps leading 
up tb it should be présentée, and tliat chronologically. To do so will 
lengthen somewhat this opinion ànd tend to make it tedious; but the 
matter we hâve in hand is to demonstrate that the board of direct'ors 
of the Union were in error in their construction of their authority. 
They and the members of the Typothetse, who also sincerely believe 
that! they had authority to make a binding contract, are intelligent men 
and capable of appreciating the reasonableness of the position taken 
hère, and it will serve the ends of justice to so présent the matter that 
they mày do so. 

The contract in question is not the first contract entered into be- 
tweeri the twô associations. At the time it was signed, as heretofore 
stated, thefe was a binding contract in existence between them which 
would expire May 1, 1907, when it was to begin to operate. That con- 
tract had been executed Mar.ch 35, 1903. It had been e:iecuted on be- 
half ôf both associations by its board of directors. Before that exécu- 
tion, to wit,' iti July, 1902, undér authority of both, it had beçn negotiat- 
ed by Aie two boards. After this, to wit, at its annual meeting in Sep- 
tember, 1903, this contract so negotiated was ratified by the Typothetae 
and its final éxecution was then authorized; and subséquent to such 
ratification it was submitt'ed to a référendum of the Union, by which 
it was ratified and its final exécution authorized. On each side, then, 
no binding contract was executed until the action of its board of di- 
rectors was ratified. The Typothet'se as to the contract in question gave 
its board of directors no greater authority than it had given them in 
the first instance, to wit, to negotiâte it, and it did riot becomfe bind- 
ing until ratified. If, then, the Union gave its board authority to make 
a contract binding withoUt' being reported back and ratified, it did 
more than it had donc in the first instance, and that in the face of the 
fact that the Typothetse had not given such authority to its board or 
withoùt Cônditioning their authority so to act on similar authority be- 
ing conîetred by the Typothetse. The contract so negotiated and exe- 
cuted, which was the first contract entered into by the two associations, 
contained exactly the same provision as the one in question as to strikes, 
boycotté, and lockouts. It contained substantially the same provisions 
in relation to disputes between local associations. The contract in ques- 
tion made some additions and changes in the subordinate provision 
relating to this main provision. The provision in relation to hours of 
work contained therein was as follows, to wit : 

"It Is expressly agreed that during the llfe of this contract 64 hours shall 
constitute a weiek's work." 

The onjy niaterial différence between the two contracts, then, was 
in relation to the hours of work ; the first contract providing for 9 
hours a day or 54 hours a week, and the one in question for the same 
hours unt'il Januaryl, 1909, and thereafter during its life for 8 hours 
a day pr 48 hours a week. So much, then, as to the first contract, the 
manner of its exécution, and its provisions. 

Long before its expiration agitation began within the Union for an 
8-hour day. At the annual meeting of the Union at San Francisco in 
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June, 1905, a resolution was adopted instructing its board of directors 
to secure a conférence with a committee of the Typothetas "with a view 
of arranging, if possible, a workday of 8 hours." It further provided 
as follows: 

"Falling to make a satlsfaetory agreement, we recommend the board to be 
constltuted a shorter workday committee to begin a campaign with a vlew 
of demandlng the eight-hour day at the expiration of our agreement on May 
1, 1907, and belng instructed to report to the next convention." 

, This action had no relation whatever to the exécution of a new con- 
tract at the expiration of the existing one. It related solely to ar- 
ranging with the Typothetse for an eight-hour day, which, if agreeable 
to the Typothetae, might begin before the expiration thereof, or might 
begin at the expiration thereof, or at some later date, and to a campaign 
amongst the members of the Union to demand such a day at the ex- 
.piration of the contract in case of failure to so arrange. The board 
of the Union had no authority to make a binding arrangement in re- 
gard thereto. They had simply power to negotiate an arrangement to 
be reported back for considération by the Union at its next annual 
meeting. The mat'ter of an eight-hour day was treated on this occa- 
sion separate and apart from the matter of a new contract at the ex- 
piration of the old from this time on. 

September 1, 1905, this resolution was communicated by the prési- 
dent of the Union to the secretary of the Typothetae to be presented at 
its annual meeting that same month at Niagara Falls for its considéra- 
tion. The hope was expressed that it would be considered by them 
"in a spirit that will évade any possibility of a demand from us at any 
time on a question so dear t'o our desires of having the working day 
of our membership brought to a workday of eight hours." In response 
to this, the board of the Union was invited to attend that annual meet- 
ing of the Typothetae. This they did. It seems that, some time prior 
to this, if not prior to the San Francisco convention, the San Francisco 
Typothetas had conceded to the members of the Union in that city 
the eight-hour day, and against this action the Typothetae protested. 
The ground of the protest does not clearly appear. It may be that it 
was because it had been wrung frorn the San Francisco Typothetae 
when by the contract between the international associations the nine- 
hour day was to last until May 1, 1907. When at Niagara Falls on 
this occasion the board of the Union met the board of the Typothetae, 
the former pressed the désire for an eight-hour day, and the latter 
the San Francisco matter. Neither succeeded in gaining its point. 
The board of the Typothetae, in reply to the arguments of the board 
of the Union to agrée on a day for the eight-hour day, replied "that 
it was an inopportune time to présent it, on account of the conditions 
existing that they were not able to hâve changed." They separated 
with a promise on the part of the board of the Typothetae to send the 
board of the Union an answer to the eight-hour resolution, setting 
forth the exact position of the Typothetae on the subject. Nothing 
more transpired on the subject until the following spring. April 11, 
1906, the président of the Union wrote a letter to the secretary of the 
Typothetae calling attention to the promise as to an answer to the reso 
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lution "bearing on the eight-hour day," and requesting that the matter 
be faken up soon by their board, and that lie let him hear from him 
"as to their action thereon." On April 28th the secretary of the Ty- 
pothetœ wrote the président of the Union stating that the board there- 
of "dedined to take up the considération of an eight-hour day, but 
will be pleased to appoint a committee to confer with a similar com- 
.■nittee from the Pressmen's Union to consider the renewal at its ex- 
piration of the agreement which now exists between our respective 
organizations." To this the président of the Union replied May 1, 
19^6. He expressed regret that the board of the Typothetse failed to 
lèavé the matter of thé eight-hour day resohition "within the scope 
of the labors of the committee that they suggest be appointed to con- 
fer aiid consider the renewal of the agreement existing between our 
respective organizations," and said further: 

"Had the eight-hour day résolution corne within such a commlttee's consid- ■ 
eratlon wMle in conférence, it mlght hâve made it possible for me to hâve 
such a committee appointed prior to our convention which meetsin Pittsburg, 
Pa., In June. The appolntlng of such a committee at this tlme would leave 
them without power of any klnd in considering a renewal of the existing agree- 
ment untll our convention expresses Itself on the future of that document. 
I wlU place your letter before our convention, and you will no doubt be 
informed as to the future course of our organization on the question of the 
commlttee's appointment and the power glven them in the considération of 
the agreement's renewal wlth your organization, as well as Other things that 
such a cornihlttée may be delegated to discharge in conférence with your 
committee.'' 

This is alj that transpired between the two associations in relation 
to the matter in hand prior to the June convention, 1906, of the Union 
at Pittsburg, at which the action was taken which it is claimed by 
appellants amounted to, conf erring on its board power to make a bind- 
ing agreement with the Typothetse in renewal of the then existing con- 
tract. That contract had first been negotiated and then ratified before 
finally executed. The Union had taken up the matter of arranging 
for an eight-hour day without référence to a renewal of that contract, 
and the resolution adopted in relation thereto provided that whatever 
arrangement was made should be reported to the succeeding conven- 
tion. The Typothetae had refûsed to consider the eight-hour day. 
Nothing had been said or donc in its behalf, indicating that at any 
time it would agrée thereto. The matter of renewal of the contract 
was brought up by the Typothetse, and not by the Union, and its only 
suggestion in regard thereto was that a committee be appointed on 
both sides "to consider the renewal." It was not contemplated by it 
that the cpmmittee appointed in relation thereto on either side should 
hâve authority to exécute a binding agreement in renewal of the exist- 
ing contract. So far as it was concerned, it was not contemplated that 
any course should be puTSued différent from what had been followed 
in connection with that contract. 

The convention of the Union met at Pittsburg in June, 1906, that 
being the time of the year for ail its annual conventions; the annual 
conventions of the Typothetae being held in September of each year. 
Each of the fiye officers of the Union, as usual, made a report to the 
convention. We hâve to do only with the report of the président. In 
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this report he treated the renewal of thé agreement with the Typothetse 
and the eight-hour day subject as separate and distinct matters. The 
one was considered under the title "The U. T. A. Agreement," and the 
other under the title "Eight-Hour Day." Concerning the former sub- 
ject, this is what he had to say, and ail he had to say : 

"This agreement also expires May 1, 1907. In a letter received from Secre- 
tary John Macintyre, appearing in another part of this report, that organiza- 
tion requests that we appoint a committee to meet with a lilîe committee from 
the U. T. A. for the purpose of effecting a continuance of the agreement at 
its expiration. I am heartily In favor of such a committee being appointed. 
The agreement has worlsed vvell during Its past years of utility, we having 
made splendid strides under its provisions. Whlle this agreement has come In 
for considérable abuse, and we hâve received considérable condamnation in 
certain quarters for what is ealled Its 'open shop' provision, we bave had but 
little complalnt of any advantage being taken of us by the U. T. A. employers, 
and in the splrlt of equlty and falrnéss that both sides should hâve towards 
each other I am flrmly of the opinion that it has been a success, and trust, 
when our committee meets with a like committee from the U. T. A. to discuss 
Its renewal and other matters of interest to us, that they will, beyond ques- 
tion, come doser to each other in' the mutuality of interest which falr 
dealing and equlty towards each other's organizatlon requlres. In the full 
Indépendance of each in carrylng on the business for which both organizations 
are created." 

The letter referred to by the président in this portion of his report 
is that of date April 28, 1906, hereinbefore referred to and quoted 
from by us. That portion of his report in which it appears is under 
the "Eight-Hour Day" title in the course of his narration of what 
had taken place in regard thereto. It will thus be noted that ail the 
committee to be appointed in relation to the renewal of the agreement 
was to hâve to do, according to the suggestion of the secretary of the 
Typothetse, was "to consider the renewal thereof," and, according to 
the recommendation of the président of the Union to his convention, 
which had the appointing power on its behalf, was "to discuss its re- 
newal." 

In dealing with the subject of the "Eight-Hour Day" in his report 
the président narrated what had taken place in regard thereto, begin- 
ning with the San Francisco resolution as we hâve hereinbefore set it 
forth, and foUowed the narration up with a recommendation. He put 
this forward, however, not as his recommendation, but as that of the 
board of directors. It was to them that the matter of arranging for 
an eight-hour day had been committed by the preceding annual con- 
vention at San Francisco, and it was fitting that the recommendation 
should come from them. The matter of renewing the agreement with 
the Typothetœ had not theretofore been committed to the board, and 
hence the recommendation in regard thereto came from the président 
alone. The recommendation in regard thereto is in thèse words: 

"As the last convention delegated the question of the shorter workday to 
the board of directors, and with the correspondance as above, and their knowl- 
edge of afCalrs before them, they beg leave to report to the convention the 
following plan whereby some tangible method or course may be arrlved at 
that wlU resuit In the adoption of the eight-hour day by the I. P. P. and 
A. TJ.: 

"(1) That this convention Instruct the incomlng board of directors to meet 
as a committee with a llke committee on the part of the United Typothetœ- 
ot America, as explalned in the letter to Mr. Macintyre under date of April 
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28thv herelii mraitloncd — the commlttee on our part to strive wlth ail power 
possible tp ùave so^b concessions made by the Typothetse towards having the 
elght-hour day ^tabUshed wlthln reasonable time, in a manner that wlll war- 
rant Ita adoptiott on mutual grounds as a flnality; the commlttee on our part 
having power to slgn up an agreement If the elght-hour day can be brought 
within a reasonable time of attalnment ; if not, the commlttee to report bacls 
to our next çonTentlon, as provided In section 6 of ttiis report. 

"(2) That an i^ssessment of 50 cents per month be levled upon ail press- 
men membei^s iponthly from July 1, 1906, until July 1, 1907. 

"(3) That an assessment of 25 cents per month be levied upon ail feeder or 
assistant meœbers monthly durlng the same perlod. 

"(4) That thls fund be sent to the International secretary-treasurer monthly 
by the seeretary of each local union, the same to be deposited in a différent 
bank from that Iri whlch we deposit our regular funds, and the same to be 
known as the '$bortér Workday Fund.' 

"(5) The qnestioA' of what year and date the eight-hour day shall be adopted 
shall remairi wlthln the keeplng of the.incomlng board of dlrectors, they to 
report to the next convention in f uU thelr observations and judgments as to 
what our futufe course shbuld be in settlng a date for the adoption of the 
elght-hour day, 

"(6) In view bf the fact that our agreement wlth the United Typothetse of 
America wlll npt expire until May 1, 1907, the board of dlrectors feel that 
the provisions of section 4 of thls report would be the wlsest course to follow, 
until at least another convention had followed the carrying ont of the flrst 
three sections of thls report, In order that an opportunity may be glven the 
membership to und^rstand our flnancial strength, as well as hearing from 
the Incoming board of dlrectors a report of the work done by them durlng 
the year towards aii amlcable àdjustment of the shorter workday, or elght- 
hour day, wlth thè tJnfted Typothetae of America. 

"(7) The wisdom of the above course Is, in the estimation of the board of 
dlrectors, the sftfest and best way for us to proceed, that we may feel our 
way carefuUy towards accomplishlng the greatest amount of progress along 
the elght-hour day pfbgram, of not only trying to place our membershlp upon 
an eight-hour basis, but by the entire printing Industry as well, In ail sections 
where it Is an Industry of any Importance, the same as was the nlne-hour 
day In 1898. 

"(8) In connection with our own efforts along the above Unes, we should 
also court the ald and assistance of the other branches of the printing trade, 
In so far as trying to bave a unity of purpose in placlng the printing industry 
on an elght-hour basis as weU as our membershlp in It. 

"(9) Whlle we would like to see our membershlp on an eight-hour basis, 
we should try wlth every means wlthln our power of agitation and co-operation 
to brlng the Whblé printing industry on an eight-hour basis, not forgetting 
the fact that thls was accomplished when the nine-hour day was establlshed 
Ip the printing industry. 

"(10) The succe.s8 açhieved In our nine-hour day effort is possible in the 
adoption of the elght-hour day, and while récent events in the printing in- 
dustry hâve mbotëd thls posslbility, it is still within our rlght and efforts to 
try at least along the Unes adopted In brlnging the printing Industry to a nine- 
hour basis in 1898. . 

"(11) The foregoing report Is made In outline of what should be done by 
the membershlp towards acqulring the elght-hour day, and while we ail would 
llke to see It co&e as soon as possible, we should not attempt to enf orce It 
with a strlke until ail other means hàd falled to secure it, and our finances 
and organizatlon are made such that, In the event of fallure to accomplish 
our désire along the Unes of easy approach, we can leave the date of enf or- 
clng It within the keeplng of those whom we elect to admlnister our affairs, 
and then, when they Inform, us of what course we should pursue, we wlll . 
know that the time bas be^n caref ully considered and our duty and finances 
wlll tiave to ald ùs in dolng the rest." 

ït will be noted that iji the recommendation as to the renewal of 
the contract no suggestion is niâde as to who shall constitute the com- 
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mittee to consider and discuss the matter. The recommèndation hère 
simply foUows the suggestion of the Typothetae's secretary as to the 
matter. On the other hand, in the recommèndation as to the eight- 
hour day, it is specifically recommended that the board of directors 
hâve charge of that matter. Of course, under other circumstances, it 
would hâve to be held that the président contemplated that the com- 
mittee having in charge the matter of renewal of the existing contract 
would hâve to do with the matter of the workday, as that matter was 
covered by the existing contract. But in view of the fact that the 
matter of the workday had been treated by the Union as a matter 
separate from that of a renewal of the contract, and was so treated by 
the président himself in his report, and différent recommandations 
were made in regard thereto, there is hardly any room to hold that the 
président contemplated that the committee appointed in response to 
his recommèndation as to the renewal of the contract would neces- 
sarily hâve anything to do with the matter of a workday. 

It will be noted, further, that in the recommandation of the board of 
directors, through the président, in relation to the eight-hour day, 
they were to be given power to conclude a binding contract with the 
Typothetae; i. e., one not subject to subséquent ratification by the 
Union. This contract, however, was not a renewal of the existing 
contract between the two associations, but a contract in relation solely 
to the eight-hour day. The board were given power to make such 
a contract with the Typothetae, provided the eight-hour day could be 
brought within a reasonable time, and the board were to hâve the 
power of determining what was a reasonable time. 

The items of this recommèndation of the board of directors, through 
the président, other than the first one, hâve to do with raising a fund 
preparatory to a strike in the event of a refusai on the part of the 
Typothetae to agrée with the board of the Union on the subject, leaving 
the considération of the time when, in that event, an eight-hour day 
should be demanded by the Union and a strike made to enforce it to 
the board, postponing that time until after the next annual convention, 
and to gênerai expressions covering the desirability of an eight-hour 
day and what should be done to bring it about. 

This is ail the president's report to the Pittsburg convention, of 1906 
contained on either subject. This report, along with the reports of 
each of the other oiScers of the Union, was referred to a committee 
styled "Committee on Offîcers' Reports." That committee afterwards 
reported back to the convention. In relation to the president's report 
it made three recommendations, one gênerai and two spécifie. One of 
the spécifie recommendations related to the matter of renewing the 
contract with the Typothetae. The other related to the matter of an 
eight-hour day. The gênerai recommandation was in thèse words : 

"The committee hâve carefully gone over the many sections comprislng the 
president's very voluminous and comprehenslve report, and we find them verj 
ably edited and throughout a very instructive Instrument In the hands oï 
every person interested in the I. P. P. and A. V. movement, and a thoroughly 
concise statement of the condition at présent obtaining in the pres8men> 
craft Tour committee recommends the acceptance of the report as a wlfal^ 
and désire this convention to concur therein." 
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! The spécifie recommendation as to the renewal of the contract with 
the Typothetae was in thèse words : 

"We, the committee, recommend that the board of dlrectors be Instructed 
to meet wlth Uke committee on the part of the U. T. A., -with instructions 
to secure a renewal of the agreement wlth a déclaration as to whether the 
eight-hour day wlU be agreed to." 

The spécifie recommendation as to the eight-hour day was in thèse 
words: 

"The committee are pleased to coïncide wlth the recommendatlons of the 
board of dlrectors, inasmuch as they are of such a nature that the committee 
hâve seen- fit to indorse the plan of assessment as formulated by the board, 
to wlt: 

" '(2) That an assessment of BO cents per month be levled upon ail pressmen 
members monthly from July 1, 1906, untll July 1, 1907. 

" '(3) That an assessment of 25 cents par month be levled upon ail feeder 
or assistant members monthly durlng the same perlod. 

" '(4) That thls f und be sent to the International secretary-treasurer month- 
ly by the secretary of each local union, the same to be deposited in a difCerent 
bank from that In which we deposit our regular fund, and the same to be 
known as the "Shorter Workdajr Fund." ' 

"And that we recommend that thlâ convention déclare in favor of the eight- 
hour day Immedlately after the expiration of the agreement now existlng be- 
tween the U. T. A. and the I. P. P., and A. U., provided it Is not wlthin the 
scope of the posslbllitles of havlng sâme arranged amicably and equitaWy be- 
tween the U. T. A. and the I. P. P. & A. U. withln a reasonable tlme after 
the expiration of the agreement nbw existlng between thèse two respective 
organlzatlons." 

Counsel for appellants seem to think that, at this convention, in 
addition to there being a committee on officers' reports, ta whom the 
presidènt's and other officers' reports were ref erréd, there was another 
cornmittee, styled "Committee on U. T. A. Agreement," to whom the 
mattèr of renewing that contract was referred, and still another one, 
styled "Committee on Eight-Hour Day," to whom this subject was 
referred, and thàt the first spécifie recommendation above quoted came 
from the first of thèse two additional committees, and the second 
recommendation above quoted came from the second one. But such 
was not the case. There \yere no such two additional committees. 
Both of thèse two spécifie recommendatlons, as well as the gênerai 
recominendatioix, éame froin otie and the same committee, to wit, the 
conimittee on oimeers' reports. This being so, thèse two spécifie rec- 
omrfiendations qualify the gênerai recommendation. In so far as they 
départ if om the f çcommendations in the presidènt's report, the com- 
mittee did not intehd, by recommending generally that that report be 
accepted and conciirred in, to recommend that that portion of the 
presidènt's report should be accepted and concurred in. In, recom- 
mending specific'ally something différent therefrom, they showed that 
it could hâve had no such intent; and it is to be noted that the gên- 
erai recommendation is that the presidènt's report be accepted and 
conciirred in "as a. whole." 

, Such, then, is the historical settîng of that action of the Union at 
Pittsburg which is relied on as çonferring authority on its board of 
dlrectors to make the contract of January B, 1907. That action was an 
adoption of the two spécifie recommendatlons of the committee on 
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officers' reports. In the course of the reading of the report of that 
committee, as each spécifie recommendation was read, a motion was 
made that it be adopted, and was at once put before the convention 
and carried. It is urged on behalf of the appellants that the question 
of adopting the gênerai recommendation of the committee was put to 
the convention and carried. If such was the case, the convention could 
not hâve intended thereby to do anything more than the committee in- 
tended in making the recommendation, and that was to cover ail the 
president's report except those portions thereof covered by the two 
spécifie recommendations. The claim is that this question was put and 
carried at the close of the reading of the committee's report. That 
portion of the record in the American Pressman relied on as showing 
this follows immediately upon the statement that a motion was made 
to adopt the second spécifie recommendation above and was then put 
and carried. It begins with thèse words : 

"At this point Seeretary-Treasurer Webb relieved Mr. Lyons In the reading 
of the reports of the committee. Mr. Webb then read to the convention the 
discussion of the elght-hour day question as It appears in the president's re- 
port. Delegate McDonald moved that the recommendation of the committee 
on officers' reports be adopted." 

Then follows an introduction by the chairman of the convention of 
Président Glocklin, of the International Bookbinders, in thèse words: 

"The président of the International Bookbinders and the secretary of the 
same are présent. They held a convention last week, and vcent on record on 
the elght-hour day proposition pretty much on the same Unes we hâve. I 
will présent to you Président Glocklin of the International Bookbinders." 

This is followed by a speech from that officiai setting forth the ac- 
tion of his organization in relation to the eight-hour day, which was, 
substantially, that a committee of the bookbinders be appointed to act 
in conjunction with the officers of the Union in taking steps towards 
securing an eight-hour day. Then comes a statement by the chairman 
of the Union convention in thèse words: 

"The question comes on the recommendation of the committee. As you wlU 
notice In the committee's report, they Instruct your executive board to meet 
in conjunction with a committee of the bookbinders and allled trades with a 
View of seelng whether we can mutually agrée, If we are successful in trying 
to map out a tnutual agreement as to when we wlU enforce an elght-hour day 
on the Unes laid down by the executive committee of the past year. Are 
you ready for the question?" 

This is followed by the statement : 
"The question was then put and carried." 

There is nothing whatever indicating that McDonald's motion and 
the question then put to the convention and carried had relation to 
the gênerai recommendation of the committee on officers' reports at 
the beginning of its report. It must be taken to hâve had relation sole- 
ly to that committee's recommendation as to acting in conjunction with 
a committee of the bookbinders in relation to the eight-hour day. 

It follows, from this extended considération of what the American 
Pressman shows as to action of the Union, that the recommendations 
contained in the president's report were never put to the convention. 
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3n the natural order of things it îs not to be thoughtthat ît was. That 
report was referred to the committee on officers' reports and came 
before the convention solely through that committee; and its recom- 
mendations in regard to the matters covered by the president's report, 
and not his, were put" before the ronvention and adopted. 

The authority of the board of directors of the Union in relation to 
ihe contract of January 8, 1907, dépends entirely, then, on the two spé- 
cifie recommendations of the committee on officers' reports which were 
adopted by the convention. If such authority is not to be found there, 
it did not exist. According to appellant's counsel, the first one is 
"not altogether clear," the meaning of the other is "somewhat am- 
biguous and doubtful," and both are "awlfwardly expressed." It is 
from resolutions which they so characterize that the authority in ques- 
tion has to be deduced. 

Clearly no such authority is to be found in the adoption of the 
second spécifie recommandation in relation to the eight-hour day. The 
fact tliat the board of directors had recommended that it be given 
power to sign up an agreemènt in relation to the eight-hour day, if it 
could be brought within a reasonable time, and to this end to déter- 
mine what was a reasonable time, and that this recommendation was 
not concurred in by the committee on officers' reports, but another 
recommendation was made in regard thereto in substitution therefor, 
and that, this recornmendation, and not the board's recommendation, 
was adopted, has a tendency to show that no such authority was within 
the meaning of the substituted recommendation so made and adopted. 
It is trùe that this recommendation of the committee hère starts out 
with the words : 

"The committee are pleased to coïncide wlth the recommendations of the 
board of directors." 

But thèse words are immediately foUowed by the foUowing ones : 

"Inasmuch as they are of such a nature that this committee hâve seen fit 
to Indorse the plan of assessment as formulated by the board, to wit." 

Then are set forth items 2, 3, and 4 of the board's recommendation 
in relatibn to the plan of assessment. Thèse succeeding words qualify 
the preceding gênerai words, and show that the only portion of the 
board's recommendation which the committee coincided with was the 
provision for and plan of assessment. What follOws is simply a 
recommendation that the convention set forth its position in relation 
to the eight-hour day by declaring in favor of its inauguration imme- 
diately after the expiration of the existing contract with the Typothetae, 
provided it was not within the scbpe of the possibilities of having it 
arranged amicably and equitably between the two associations within 
a reasonable time after th€ expiration thereof. The board recom- 
mended that it be empowered to conclude a binding agreemènt as to 
inauguration of eight-hour day within a reasonable time, leaving it 
to it to détermine what was a reasonable time. The committee recom- 
mended that the convention simply déclare its position in regard to 
the eight-hour day, which was that it should be inaugurated after the 
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expiration of the existing contract, provided it could not be amicably 
arranged to begin within a reasonabîe time thereafter. 

This brings us to the first spécifie recommendation. This is the only 
one of the two that can be said to hâve conferred any power what- 
ever on the board of directors. The second, as we hâve seen, simply 
indorsed the board's recommendation as to an assessment and the man- 
ner thereof, and declared the Union's position in regard ,tb the 
eight-hour day. In this recommendation the committee brought to- 
gether again the two subjects of a renewal of the existing contract and 
of the length of the workday, which had become separated as herein- 
before indicated. It is short and to the point. It instructs the board 
of directors to meet a like committee of the Typothetae and secure 
from it two things — "a renewal of the agreement," and "a déclaration 
as to whether the eight-hour day will be agreed to." Though the ex- 
isting contract covered the length of the workday, making it nine hours, 
it could not hâve been intended that the board was to secure a re- 
newal of the agreement in that particular. What was meant was that 
it should secure a renewal thereof except in that particular. The 
length of the workday was to be covered by the second thing which 
the board was authorized to secure. Then as to the meaning of the 
instruction to secure a renewal of so much of the existing contract. 
It was not to exécute anything. It was to secure — i. e., obtain or get — 
something from a like committee of the Typothetse, and, of course, 
something which it was within its power to give. The only thing which 
it was within its power to give was an expression of willingness to 
renew so much of the existing contract, a tentative agreement on the 
part of the Typothetae to renew that portion thereof. The second 
thing which the board was directed to secure was a dechration, and the 
first was to be of like character. At any rate, if it were at ail possible 
to hold that the first part of the instruction which it was recommended 
should be given to- the board was to exécute a binding contract on 
behalf of the Union, it is not possible to hold' that it was intended that 
such contract should cover the matter of the length of the workday. 
This is negatived by the second part of the instruction, which was 
simply that a déclaration on the part of the Typothetae as to whether 
the eight-hour day would be agreed to should be secured. 

The action of the Pittsburg convention of June, 1906, of the Union 
amounted, therefore, to this and nothing more. It thereby declared 
itself in relation to the eight-hour day and made provision for a fund 
to pay strike benefits in case it should thereafter détermine to strike 
to secure such a day ; and it instructed its board of directors to secure 
from a like committee of the Typothetae a déclaration of its position as 
to the eight-hour day in connection with an agreement to renew the 
existing contract between the two associations in so far as it did not 
cover the length of the workday. If such is the extent of its action, 
it follows that the Union's board had no authority to exécute the con- 
tract in question on behalf of the Union. Of course, the board was 
to report back to the next convention what it so obtained for its con- 
sidération. This followed as a matter of course, without anything 
being said expressly on the subject. 
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It îs true that it f urther foUows f rom this that no provision was 
made to govern the relations between the two associations after May 1, 
1907, when the existing contract would expire, and none could be made 
unless a convention of the Union, as well as of the Typothetse, were 
called in advance of their regular time of meeting; that of one being 
in June and the other in September. But the Union had its heart set 
on the eight-hour day. It is plain that it was unwilling to continue 
amicable relations with the Typothetse, except under an agreement that 
the eight-hour day should begin within what it considered to be a 
reasonable time. So far as it was concerned, the parting of their ways 
had come, except on thèse terms. The Typothetse had not up to this 
time indicated in any way its willingness to come to an eight-hour 
day. So far as it had expressed itself, it had been against coming 
thereto. There was, therefore, not much occasion for the Union being 
desirous or even willing to make provision for a new contract between 
the two associations to begin at the expiration of the old. AU that 
was to be expected of it from its standpoint was an indication of its 
willingness to enter into a new contract with the Typothetse if it would 
first déclare that it would agrée to an eight-hour day; and that is 
practically what it did, and ail it did. 

Such we understand to be the true construction of the action of that 
convention, in relation to the matter as shown by the record of what 
took place printed in the officiai organ of the Union. As to what took 
place, of course, that record must be accepted as controUing. But 
our views of what it shows is substantially borne out by the testimony 
of witnesses who were delegates to the convention from the Chicago 
and New York Unions. They testified that, according to their under- 
standing and that of the delegates to the convention with whom they 
came in contact at that time, the board was not empowered to bind the 
Union, but had to report what took place between them and the Ty- 
pothetse committee to the next convention of the .Union for its con- 
sidération and ratification; and immediately after the contract in ques- 
tion was. entered into both of those Unions protested against it on the 
ground that the Union board had exceeded its authority. 

As a matter of fact, the provision in the contract as to the time when 
the eight-hour day should go into efïect was acceptable to the members 
of the Union. But by this time a movement in f avor of a closed shop 
had arisen in the Union. It was because of the open shop provision 
therein that the Union's third vice président refused to sign the con- 
tract on its behalf. At its next convention, held at Brighton Beach, 
New York, in June, 1907, the delegates in favor of eliminating that 
provision from the contract were in the majority. They selected a 
new set of officers with one exception, the appellees being two of the 
new ones selected ; and in relation to the contract in question they 
took the foUowing action, to wit : 

"Whereaa, our board of dlrectors has renewed the agreement with the 
United Typothetse of America: Now, therefore, be It 

"Resolved, that sald agreçment Is ratlfled and approved, provided the 'open 
shop' clause Is stricken out and the amendment is Inserted providing for nlne 
hours' pay for the elght-hour day. And It is further - 

"Resolved, that, in the event the U. T. A. rejects thèse amendments, our 
board of dlrectors are Instructed to submit the question of the immédiate 
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Inauguration of the elght-hour day to référendum, sald référendum to be taken 
thlrty days after siich rejection." 

So far as the amendment providing for nine hours' pay for the 
eight-hour day was concerned, there would probably hâve been no 
trouble in its being adopted by the Typothetas ; for evidently what was 
in mind in the agitation for an eight-hour day was, not simply secur- 
ing such a workday, but nine hours' pay there for. It was the élimina- 
tion of the provision as to the open shop that was unacceptable to the 
Typothetae. The board of directors of the Union and the executive 
committee of the Typothetae met at Niagara Falls in September, 1907, 
during the latter's annual convention at that place, and conferred con- 
cerning their différences. They were unable to agrée. The board of 
the Union urged the acceptance of the two amendments. The execu- 
tive committee of the Typothetae refused to accept either, claiming that 
a binding contract existed betweep the two associations, and demanded 
that it be lived up to. They parted, each adhering to its position. 
Thereafter the immédiate inauguration of an eight-hour day was sub- 
mitted to a référendum of the Union by its board of directors, pursu- 
ant to the June, 1907, resolution. If carried, it meant a strike if that 
day was not immediately acceded to by the Typothetae; and before 
its resuit was known the union members of Chicago and New York 
did strike. This submission and thèse strikes were at once followed 
by the suit we hâve hère. 

It is urged on behalf of appellants that at no time after the exécu- 
tion of the contract on January 8, 1907, and before the suit was 
brought, did the Union, or any one on its behalf, ever take the posir 
tion in express terms that its board of directors were without au- 
thority to make a binding contract on its behalf ; that it is not so stated 
in the resolution adopted in June, 1907, nor was it stated by any mem^ 
ber of the board of directors of the Union at the conférence in Sep- 
tember, 1907. This may be conceded; but it was presupposed by and 
necessarily involved in the position that the Union had taken. It took 
the position that the contract was not binding upon it, was subject 
to its ratification, and that it had a right to propose amendments there- 
to. The only possible ground for this position was that the board 
was without such authority. This being so, it is of no conséquence 
that lack of authority was not claimed in express terms. 

It is urged on behalf of appellees that the contract was not binding 
on the Union for the further reason that it was not an exact renewal 
of the existing contract, in that it made changes in and additions to 
the subordinate provisions relating to the main provisions as to the 
settlement of disputes between local unions, and the third vice prési- 
dent did not sign the contract. It is unnecessary to détermine either 
of thèse questions, as we hold that the board of directors was without 
authority to exécute the contract on the Union's behalf. 

The decree appealed from is afïirmed. 
169 F.— 16 
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MORGAN y. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit April 2, 1909.) 

No, 2,844. 

1. FUBLIO LANDS (î 13*) — RiGHT TO CUT TiMBEB FEOM MiNKEAL LANDa-CON- 

BTEUOTIOH OF STATUTE. 

Under Act June 3, 1878, c. 150, { 1, 20 Stat 88 (U. S. Comp. St 1901, 
p. 1528), provldlng that ail cltizens and bona flde résidents of certain 
States and terrltorles "shall be and are hereby authorized and perruitted 
to (ell and remove for building, agrlcultural, mining, or other domestlc 
purposQS apy tlmber or trees growing or being on the public lands, sald 
lands bélng minerai and not subject to entry under exlstlng laws of the 
United States ezcept for minerai entry," the right to eut tlmber is 
not reStricted to the partlcular spot or mlnor tract of land on which mln- 
ing is being actually donc, but extends to adjacent lands, they being 
minerai, although no mlning development work bas been done thereon; 
and whether or not a tract In question not so devèloped Is minerai wlthin 
the meanlng of the statute is a question of fact, in an action to recover 
for tlmber eut, to be inferred by the jury from its surroundlngs and ap- 
pearance, and applying to the facts thelr own common sensé and ob- 
servation. 

[Eîd. Note.— For other cases, see Public Lands, Cent Dlg. §| 16-18; 
Dec. Dlg. $ 13.»] 

2. PuBLib Lands (§ 13*) — Right to Cut Timbeb teom Minkbai Lands— Evi- 

dence or Chabacteb of Land. 

To justlfy the cutting of tlmber under such act^ It is not essentlal to 
prove thst the tract from whlch It vyas eut if not devèloped as minlng 
grçund, présents such indications of minerai as vyould Justlfy a prudent 
person experieneed in sucli matters in the belief that it could be worked 
for minerai at a profit 

[Éà. Note. — For other cases, see Public Lands, Cent Dig. §{ 16-18; 
Deû Dlg. S 13.*] 

8. PuBLiti Lands (S 13*)— Action fob Convebsion of Timbeb— Measuee of 
Damaoes. 

A persop who cut and removed tlmber from public land in good falth, 
in the belief that be had a lawful right to do so under Act June 3, 
18T8, c. 150i, § 1, 20 Stat 88 (U. S. Comp. St 1901, p. 1528), permlttlng 
the cutting of tlmber from minerai lands for certain purposes, if not so 
justifled, is liable in damages for the stumpage value of the tlmber only, 
and not for the manufactured value. 

[Ed. Note. — For other cases, see Public Lands, Cent Dlg. § 17; De& 
Dlg. § 13.*] 

4. Tbial (I 281*) — Exceptions— Refttsal or Inbteuctions. 

A gênerai exception to the refusai of instructions in mass is bad if any 
one of the number was properly refused. 
[Ed. Note. — For other cases, see Trial, Cent Dlg. S 694; Dec. Dig. { 

281.*] '; 

5. Tbial (| 8S*)^Reception of Evidence— SufficiencT of Objection. 

A général objection to a question asked a witness as "immaterlal" Is 
InsufScient to warrant the exclusion of the testlmony sought to be ellclted 
unless its immateriality is clearly manlfest. 

[Ed. Note. — For other cases, see Trial, Cent Dig. g 199; Dec. Dlg. 
< 83.*] 

6. Evidence (§ 263*) — ^Admissions bt Paety— Right to Explain. 

Where, in an action to recover damages for the alleged unlawful 
cutting of tlmber from public land, the United States Introduced In evi- 

*For oUier caseg a<a «uns toplc & { numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r InflexM 
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dence an affldavit made by défendant before an Inspecter o( the Land 
Department as an admission of the value of the tlmber taken, It was error 
to refuse to permit him as a wltness to explaln the clrcumstances under 
whlch, and the purpose for whlch, the aflidavlt was made. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. Si 102^-1027; 
Dec. Dlg. § 263.*] 

7. Teial (§ 46*) — Offeb or Evidences— Showinq Pubpose of Admission. 

Where the materlallty of évidence Is not apparent on objection there- 
to, the party ofCerlng It should advlse the court of its purpose. 

[Ed. Note. — ^For other cases, see Trial, Cent Dlg. §§ 115-117; Dec. 
Dlg. § 46.*] 

In Error to the District Court of the United States for the District 
of Colorado. 

J. E. Simonson, Henry Howard, Jr., and W. G. Simonson, for plain- 
tiff in error. 

Ralph Hartzell, Asst. U. S. Atty. (Thomas Ward, U. S. Atty., on 
the brief), for défendant in error, 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

PHILIPS, District Judge. This is a suit instituted by the United 
States against James C. Morgan (hereinafter designated the défend- 
ant) and Louisa B., his wife, for cutting and removing timber from 
certain public lands situate in Grand county, Colo. The first count 
of the pétition charges that between April, 1902, and April, 1903, the 
défendant wrongfuUy and unlawfully entered upon the land and eut 
and removed therefrom large amounts of timber, of the value of 
$4,200. The second count charges that between the dates aforesaid the 
plaintifï was entitled to the possession of certain lumber located in 
Colorado, eut from the lands aforesaid, of the value of $4,200; that 
the défendants wrongfuUy and unlawfully took possession thereof 
and converted the same to their own use. There was a verdict for 
the plaintifï in the sum of $2,250 against the défendant James C. 
Morgan, and of acquittai of Louisa B., the wife. 

The answer, after tendering the gênerai issue, alleged that the de- 
fendants are citizens of the United States, over 21 years of âge, and 
bona fide résidents of the state of Colorado ; that while said James C. 
Morgan was such citizen and résident he entered upon an unsurveyed 
portion of the public minerai lands not subject to entry under the laws 
of the United States except for minerai entry, and eut and removed 
therefrom, in accordance with the law, a small number of trees, for 
building, agricultural, mining, and other domestic purposes; that the 
défendant was authorized so to do by Act Cong. June 3, 1878, c. 150, 
20 Stat. p. 88 (U. S. Comp. St. 1901, p. 1528). 

The said act of Congress authorizes any citizen of the United 
States and other persons bona fide résidents of the state of Colorado 
to fell and remove, for building, agricultural, mining, or other domes- 
tic purposes, any timber or other trees growing or being on the pub- 
lic lands, said lands being minerai, and not subject to entry under 
existing laws of the United States except fqr minerai. The évidence 

•For other chutes see same topic & % numbeb in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexe* 
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showed that the défendant possessed the requisite citîzenshîp and rési- 
dence to entitle him to take timber as provided by the statute. His 
évidence further tended to show that what is known as "scrip" was 
laid upon a part of the land in question by an incorporated company, 
from which said Louisa B. Morgan purchased. The défendant un- 
dertook himself, with the assistance of an engineer, to survey said 
lots of grbund, and, as he supposed, correctly surveyed them. But 
as the sqrvey placed the tracts in an oblong shape, instead of in con- 
tiguous squares, as prescribed by the United States survey, his surveys 
were not recognized by the Department of the Interior. 

That the land from which the timber was taken was not adapt- 
able to agricultural use is beyond question. It lies on a mountain, 
range about 10,000 feet high, stérile and rocky, exceedingly rugged 
and difficult of access, without soil to support and a season too short 
to admit of cultivation for purposes of husbandry. If it was minerai 
land, the statute authorized the défendant to eut and remove there- 
from any and ail timber and trees growing thereon for either build- 
ing, agricultural, mining, or other domestic purposes. The only lim- 
itation upon this right was that the timber should not be taken for 
exportation from the state. 

The testimony of the défendant, without contradiction, was that he 
sold a large portion of the timber eut from the south center tract to 
mines in that locality, and some was shipped to lumber yards in the 
city of Denver. In answer to the question, for what purpose was the 
lumber used manufactured from the logs, he replied that it was prin- 
cipally for mining at mines near Georgetown, Central City, and Black 
Hawk, and the rest was used for building, and none of it was shipped 
out of the State by him. He further testified that the south 40 was 
along the face of a very steep hillside, at an angle of 33% degrees; 
that two years ago (before giving his testimony) there were only seven 
days in which there was no frost there; that, on account of the in- 
accessibility of this timber and the difficultés in the way of getting 
it out, the enterprise was without any profit and was financially dis- 
astrous. 

On behalf of the défendant it was shown that what is known "as 
Yankee Hill Mine," a séries of a dozen mines, was about four on 
five miles from the lands in question ; that. they were valuable mines ; 
that the Vacquez mining camp was about 2% miles southwest from 
the mill at the second cutting, which were valuable mines, and were 
worked the summer before and the summer of the trial of this case; 
that the Bressler mines, consisting of eight 20-acre tracts or claims 
in the neighborhood, had "quite a little bit of work donc on them, 
and placer locations hâve been made ail over this ground ;" that the 
placer lands referred to by one of the witnesses jqined the middle cut- 
ting in question, and the location post thereof was set one-half foot 
south of his north line; that they had operated about four years; 
that the side hill directly east of this claim had been located as placer 
land ; that there was a copper Iode location in the vicinity being devel- 
oped and operated; that what is known as "Caldwell's placer loca- 
tions" were about two miles north of where his mill was. 
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Near the land in question was a place called "Spruce Lodge." A 
witness on behalf of the défendant t'estified that he had lived for a 
number of years in the community where the lands are situate; that 
he had prospected that mountain range for 13 miles as a miner, and 
also the lands in question ; that he had located a mine about 1^4 miles 
from Spruce Lodge, and several other claims in that locality, the near- 
est of which was one-half to three-quarters of a mile from where the 
defendant's sawmill was set the second time ; that he had assays made 
of the minerai taken from his mines, showing 38 per cent, copper, 11 
oz. gold, and 9 oz. silver, and considered the mine valuable ; that there 
were leads on the land where the défendant eut the timber, but he made 
no location there because the difficulty of transportation would con- 
sume the profits. There was other évidence by the défendant tending 
to show the close proximity to the lands in question of mines opened 
and worked. 

The wit'ness called on behalf of the government, an engineer and 
assayer, testified that he had surveyed and prospected over the moun- 
tain région in question to the east and west of the tracts on which the 
défendant did the cutting; that while he found float indications he 
found none of such grade as to justify him, in his judgment, in mak- 
ing locations. On cross-examination he said: 

"I found mineral-bearing quartz on the top of the ground — that Is indicative 
of minerai land — but I never prospected thls particular tract." 

The issue, therefore, to hâve been submitted to the jury, first, was 
whether or not the lands from which the défendant eut the timber were 
within the purview of the statute. Does the statute imply that before 
the citizen can enter upon the land, and eut and remove t'imber, there 
must hâve been actual discovery and development work showing the 
présence ail over it of valuable minerai deposits, workable at a profit ? 
The courts exercising jurisdiction over the région where the statute 
is operative hâve given construction and application to it broader, more 
practical and consonant with its purpose and spirit, than an affirma- 
tive answer to the foregoing inquiry would indicate. Judge Hallett, 
who presided in the District of Colorado, had occasion, early after its 
enactment, to apply this statute, shown by his ruling made in 1889 in 
United States v. Edwards (D. C.) 38 Fed. 813. There no mines had 
been actually discovered and developed on the tract of land from which 
the timber had been eut, but valuable mines had been opened within a 
few miles of the locus. After adverting to the fact that the région 
was mountainous, rugged, and unfitted for cultivation or pasturage, he 
said of the statute: 

"It wlll be observed that the lands referred to from which timber may be 
taken are such as are subject to entry as minerai lands, as distinguished from 
those which may be occupied under the pre-emptlon, homestead, and other 
acts relating to agrlcultural lands." 

Further on he said: 

"It is not altogether a question of flnding valuable ore or métal In the 
ground from which the timber Is taken. Obviously the act of Congress is not 
limited to land whlcb is or may be actually occupied for mining purposes. 
After location made, the timber on a mining clalm belongs to the clalmant. 
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and It cannot be supposed^that Congress Intended to glve It to another. Fur- 
thermore, the grant,la of ninber on lands s^bJeçt to niineral entry, and not 
subjeet to entry as à'gnciiltiiral lands, whlch meahs such as may be taken for 
mlnlng purposes, as dlstlngtiîshed from such as hâve been taken In that way. 
.Wltbout attemptlng to descrlbe minerai lands lu a way whlch may be suffl- 
clent for ail cases ârl?lng under the act of 1878, It seems clear that the lands 
mentldrted in the com'plaint and In the stateméht of facts are of that character. 
Thei' are In a mountâlnous région, in the vlcinlty of raluable mines, and hâve 
some Indications of vaiUable metals in them. They are unflt for cultlvatlon 
and for pasturage, and are not subject to entry under the pre-emptlon or 
other lâws relating to agrlçultural lands." 

PreSumably it was not intended by Judge Halletf, by the last clause 
quotedy to imply that mefély because the tract of land may be unsuited 
for agricùîtural purposes it is to be regafded as minerai land ; but ap- 
parently the separate statement was intended to be linked up with 
what prCceded ; that is to say, as the land was unfit for cultivation or 
pasturage, being in a mountainous région, in the vicinity of valuable 
mines, èïc., of like charâcteristics, it might be treated as "being min- 
erai." 

Hon. Henry M. Teller, who was United States Senator from Colo- 
rado at thé time of the enactment of this statute, afterwards in 1882, 
when Secifetary of the Int'èrior, gave expression to his view of the in- 
tent and construction of the statute in instructions, as follows : 

"Where thé lands are sltuated In districts of country that are mountainous, 
interspersed wlth guiches and narrow valleys, ànd minerais are known to ex- 
ist at différent points thesrein, such lands, in the absence of proof to the con- 
trary, w'ilï be held to be liilneral in character; but when there are extenslve 
valleys*; plains, or mountaln ranges,, and no known minerai exlsts, the land 
may be cpjffldered and treated as nonmlneral." . 

The ëbristruction of this statute has been befofe the Court of Ap- 
peals of the Ninth Circuit, within whose jurisdiction this act is opera- 
tive. See United States v. Basic Company, 121 Fed. 504, 57 C. C. A. 
624, and 'United States V. Rôssi, 133 Fed. 380, 66 C. C. A. 442. With- 
out repétïtious extracts from the opinions, the foUowing summary, in 
our judgiHetil;, expresses the proper construction of the statute : The 
conceptiot^bf Congress in its enactment was to encourage the develop- 
ment oî thines in the ptibUid lands of that région. As mineral-bearing 
lands were usuàlly situaté in mountainous, barren régions, unadapted 
to agriculture and the foùnding of horfies, and the timber thereon may 
be essential not only for dil'ect use in ând about the mines to be open- 
ed or operated, but for building homes and fences for the use of the 
people desirihg to occupy and develop such communities, license is giv- 
en to any citizen, résident' of the state or territory, to enter upon such 
public lands and remove the timber "for building, agricùîtural, mining, 
or other domestic purposèià, said lands being minerai, and not subject 
to entry under, éîcisting laws pf the United States except for minerai." 
The term "other domestic purposes" was not employed in the narrow 
sensé of household purposes, but in the broader sensé of other in- 
dustries in the locality, including the right of persons cutting and re- 
moving the timber to séll it for domestic consumption, as contradis- 
tinguished from exportation from the state. United States v. United 
Verde Copper Co., 196 U, S. 207, 25 Sup. Ct. 222, 49 L,. Ed. 449. 
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In furtherance of this législative policy, the right to eut timber 
should not be restricfed to the particular spot, or minor tract of land, 
on which mining is being actually done, as there may be an absence of 
timber thereon sufficient for the miners' use or other domestic purpose. 
It follows, as a logical séquence, that the citizen may enter upon and 
take timber from adjacent lands, they being minerai, although no min- 
ing development work has been done thereon. In such conjuncture the 
question arises, how, in the absence of such actual discovery and de- 
velopment, is it to be determined whether or not it be minerai land? 
The courts apply to the situation the ruie of noscitur a sociis, as one of 
practical sensé and necessity. If contiguous or near thereto, in the 
sensé of neighborhood — "vicinity, adjoining district" — there be lands 
on which minerai has been actually discovered by development work, 
and the land in question be of like topography, or delineation, with the 
same surface indications of what is known as a lead or float in a placer 
mining région, it would warrant the inference that such tract is aiso 
minerai land within the meaning and intent of the statut'e. 

From the premises it follows that it is not essential that on the par- 
ticular pièce of land from which the défendant removed timber any 
mine should hâve been opened, disclosing minerai in paying qualit'y or 
quantity. It was sufficient if, by reason of the présence of valuable 
minerai in the neighboring lands of like surface characteristics, a rea- 
sonable, prudent person likely would hâve been led to expect to find 
minerai in the adjacent tract. The citizen of average intelligence, in 
taking timber from public land claimed to be minerai, when charged 
with trespass thereon should be judged by surrounding appearances, 
such as whether or not there had been discovery and development of 
such minerai on contiguous or nearby land of like physical character- 
istics and surface indications. In récognition of this view of the stat- 
ute, it has been held that surveys made by the government of moun- 
tainous régions, indicatïng the lands as minerai in character, are com- 
pétent évidence in favor of the person who has eut timber therefrom. 
United States v. Van Winkle, 113 Fed. 903, 51 C. C. A. 533. 

The paragraph of the charge of the court complained of, which di- 
rected the jury on this important issue, is as follows: 

"Now before you can find that this défense, to the effect that the défend- 
ant had a rlght to take the timber because It was on minerai lands, has been 
sustalned, you must find that those lands were valuable for minerais. That, 
however, does not mean, gentlemen of the Jury, that there must be positive 
proof that they hâve been worked or can be worked at a profit for the minerai 
they contaln. If the minerai Indications are such on thèse lands as would 
justify a reasonable and prudent person who has had some expérience and has 
knowledge in that sort of thlng to spend hls money and la;bor on thèse lands 
for the purpose, and In the hope, and In the honest belief that he could work 
them at a profit, that would be sufficient évidence to justify you In flndlng that 
thèse were valuable minerai lands. In that connection, also, It is proper for 
you to take into considération any évidence of lands adjoining or near that 
contaln valuable minerais and are valuable for thelr minerais. It does not, 
however, concluslvely follow that because there may be a claim near by that 
is valuable for Its minerai, that, therefore, necessarlly, thèse lands are llke- 
wise valuable, but thèse are facts for you to take into considération in de- 
termlnlng whether or not thèse lands are valuable for minerai; but before 
you can sustaln this défense you must arrive at the conclusion, from the évi- 
dence, that the lands from which this timber was eut was valuable for Its 
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minej:^ls. A jnere' flndlng of some value in the mountainous section of thls 
State In a partîcular pièce of land does not Indlcate that that pièce of land is 
raluablë fot Ita minerai deposlts; that, I take It, is common knowledge to al- 
most every citizen of the state of Colorado." 

As further évidence of the mind of fhe trial court, it refused the fol- 
lowing déclarations of law requested by the défendant : 

"I charge you that, lands of a rocky, broken character, lylng reasonably near 
lands in whieh minerai has actually been discovered, and which is so like it 
in gênerai appearance that miners wonld be justified in prospectlng it in the 
expeetation of discovering minerai, should be classified as minerai lands uuder 
this act. ■ 

"It is not altogether a question of flndlng valuablé ore, or métal, in the 
ground from whlch the tlmber is taken. The act of Congress is not limited 
to land whlch is or may be actually occupled for mining purposes." 

While it may be conceded that some parts of the foregoing pro- 
nouncement of the court, independently viewed, contain some légal 
truths, yet they were so linked up with and fastened to other incorrect 
statements of the law as to vitiate the whole. Too much stress was 
placed upon the thought that the jury must find that the locus in quo 
should show valuablé minerai. While a,dvising the jury that it is not 
essential that the tract in question should hâve been worked for the 
minerai cont'ained, yet this was coupled with the requirement that the 
land must présent such indications as would justify a reasonable and 
prudent person experienced in such matters in spending his money in 
working for minerai development, in the honest belle f that he could 
do so at a profit. So, although the person entering upon the land and 
cutting flie timber may hâve been a reasonable and prudent person, un- 
less he was also experienced in such matters, he would not be justified 
from the surrounding circumstances hereinbefore indicated in believ- 
ing that the land on which he entered contained valuablé minerai. The 
language df the statute is "said lands being minerai." It is not even 
confined t'o any species of minerai, and it is not necessarily synony- 
mous with "metalliferous." Northern Pacific Railway Company v. 
Soderberg, 188 U. S. 526, 23 Sup. Ct. 365, 47 L. Ed. 575. It does not 
f ollow that to establish its minerai character the person removing tim- 
ber from the land should be required to prove that its apparent char- 
acter was such as to inspire in an experienced miner the belief that he 
could work it as a mine at a profit. This might be quite impracticable 
in making proof. In this, as in other respects, the law is int'ended to 
be a sensible thifig, and in applying such a statute as this, unless other- 
wise restrained by its positive terms, the court should so construe it as 
to m^ake it reasonably pract'icable within the intendment of the act. 
Whether or not the land in question was minerai, within the meaning 
of the statute as hereinbefore outlined, is a question of fact to be in- 
ferred from its surroundings and appearances, by the jury of 12, who 
apply to the fact's their own common sensé and observation. The land 
might be so inaccessible, or removed from water, and the like, as to for- 
bid an attempt to work it in the reasonable hope of realizing a profit. 

Again, while the charge of the court authorized the jury to take 
info considération the fact of any "claim near by that is valuablé for 
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its minerai," it immediately followed this up, as if to impair the force 
of such évidence, with the warning that it would not follow that — 

"necessarily thèse lands are Ukewise valuable ; but before you can sustain thls 
défense you must arrive at the conclusion, from the évidence, that the land 
from which thls timber was eut was valuable for its minerais*. A mère flnding 
of some value in the mountainous section of thls state in a particula» pièce of 
land does not indlcate that that pièce of land is valuable (or Its minerai de- 
poslts." 

This was certainly most confusing. It carried with it the sugges- 
tion that, although on one part of a tract of adjoining land there was 
valuable minerai, it might not only fail to indicate "that that pièce of 
land is valuable for its minerai deposits," much less could its contigu- 
ous, neighboring land, however much like it in topography and surface 
indications, be inferred to be minerai land. If this be a proper con- 
struction of the statute, it would resuit that t'o justify removing from 
the land any timber for the purposes stated in the statute, the défendant . 
would be required to show that on every "particular pièce" of a given 
tract valuable minerai had been found, or could, in the judgment of 
experienced miners, be worked as a mine at' a profit. The perplexing 
dilemma in which the court's charge left the jury is indicated by the 
inquiry of the juror when the jury returned into court for further in- 
struction, who said : "The entire évidence was that it was minerai land 
except one gentleman, who said that he did not see any minerai there." 
The only enhghtenment the jury received from the court was this : "As 
I heretofore instructed you, in effect, it must be valuable for that pur- 
pose." 

The said paragraph of the charge, as a whole, was misleading and 
confusing, and is not in harmony with the proper construction of the 
statute heretofore outlined. 

If the évidence had warranted a verdict for the government, the de- 
fendant was entitled to hâve the jury properly advised as to the basis 
for the assessment of damages. The only évidence for this ascertain- 
ment was the statement contained in an affidavit given by the défend- 
ant, taken by an inspecter of the Land Office Department sent out to 
investigate the facts respect'ing the alleged trespass, in which the de- 
fendant stated that the stumpage value of the timber taken was $300, 
and the market value in the manufactured article was $4,200. In the 
same affidavit, which the government put in évidence, the défendant 
stated that : 

"As he understood the law, he had a rlght to eut timber to be sold to ranch- 
men and settlers in the vicinlty; that nearly ail of the timber so eut by him 
on the government land was sold and disposed of at his sawmlll to résidents 
in that vicinlty, etc. That the cutting of the timber was not a willful act on 
bis part, but was done with the honest bellef that he had a perfect rlght to so 
do, as he understood the law." 

If the défendant went upon the land and eut and removed the tim- 
ber in good faith, believing that he had a right thereto, he was only 
answerable in damages for the stumpage value thereof, and not for 
the manufactured value. This is the universally recognized rule of 
law, and has been so applied to alleged trespasses under this statute. 
Gentry v. United States, 101 Fed. 51, 41 C. C. A. 185 ; United States 
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V. Oentry, 119 Fed. ÎQ^SS C. C. A. 658:; United States v. Van Winkle, 
113 Fed. 903, 51 Cl 0. A. 533; United States v. Homestake Mining 
Co., 117 Fed. 481, 54 Ç. C A. 303. 

The trial court had in mind a conception of this rulè of law, but 
it fell into error, in the final concrète summing up on this matter, by 
saying to the jury: ' 

"If you should flnd that the, défendants, or elther of them, went npon the 
government land and eut tlmber at the time believing that they had the right 
to It as their own property, and not knowlng that It was off the 40 acres on 
whlch they had a rlght to take the tlmber, they are not to be chargea wlth 
the value of that lumber In Ita manufactured state, * » • and In that event 
the Value of the trees as they stood In the forest would be the measure of 
damages." 

This required the jury to find, before the défendant could be ac- 
corded the benefit of the stumpage value, that the land was the de- 
fendant's "own property" ; whereas, notwithstanding the title to the 
land may hâve been iq the government, if in good faith, as above in- 
dicated, the défendant did the act, the government could only recover 
the stumpage value. 

Amo^g the requests for instructions made on behalf of the défend- 
ant toiiching this question is the following : 

"If you flnd that the lands from Which the tlmber was eut are not minerai 
lands, thèn the question arlses, how njuch, If any, the défendants eut on gov- 
ernment laUds, and the measure of damages. I charge you that. If the défend- 
ants had good reason to belleve, and Ih good falth dld belleve, that they 
had a rlght to eut and apprbprlate the lumber manufactured and the tlmber 
referred to and descrlbed In the complalnt, and If you flnd that under the law 
I glve you and the évidence, that they had no such rlght, then the plalntlff Is 
entltled to recover, not the value of the lumber manufactured from the legs, 
but only the value of the tlmber In the trees as It stood on the lands before 
belng eut ; that Is, the stumpage value." 

But deferidant's counsel made the not uncommon mistake, where 
a large number of instructions are ^.sked and ref used, instead of sav- 
ing an exception to the refusai of each one, the bill of exceptions shows 
that they made one gênerai exception to the refusai in mass. So that, 
if any one of the number be properly refused, the objection saved is 
unavailing. Moulor v. American Life Ins. Co., 111 U. S., loc. cit. 
337, '4 Sup. Ct. 466, 28 I^. Ed. 447; Holloway v. Dunham, 170 U. 
S., loc. cit. 619, 620, 18 Sup. Ct. 784, 42 U Ed. 1165; Baggs v. Mar- 
tin, 108 Fed., loc. cit. 34, 47 C. C. A. 175 ; Empire State Cattle Co. 
V. A., T. & S. F. Ry. Co., 147 Fed., loc. cit. 461, 77 C. C. A. 601. 
Some of the requests made by the défendant were bad, and, therefore, 
the exception is bad. As the case must be remanded, we have thus 
pôinted out the law as it should be applied to the f acts if retried. 

Error is assigned of the action of the trial court in sustaining ob- 
jections to certain questions asked of the défendant when on the 
witness stand- As heretofore indicated, the inspecter from the Land 
Office Department, in investigating the facts respecting the alleged 
trespass, took the affidavit of the défendant made before him, in which 
the défendant admitted cutting and removing the timber, stating the 
stumpage and market value in the manufactured form thereof, ad- 
mitted by him to have been eut outside of the line of the deeded land 
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to his wife, and expressing a willingness to settle with the government 
for the timber so taken at its stumpage value of $300. It also con- 
tained other statements not necessary to mention. After the govern- 
ment introduced this aflSdavit, the défendant was called, when the fol- 
lowing occurred : . 

"Q. How came you to make that affldavltî (Plalntlff objects to question aa 
Immaterlal. Objection sustained. Défendants except.) Q. For what purpose 
dld you make the affidavlt? (Plaintlff objects to question as Immaterlal. Ob- 
jection sustained. Défendants except.) Q. Would you, or would you not, 
hâve madé that affidavlt had It not been for the promise of compromise and 
settlement wlth the agent of the United States? (PlalntlfC objects to question 
as Immaterlal. Objection sustained. Défendants except.)" 

The only ground of objection interposed to thèse questions was that 
they were immaterial. This was insufficient to reject the testimony 
sought to be elicited by the questions, unless its immateriality was 
clearly manifest or such as to exclude the possible circumstances mak- 
ing it relevant, material, or compétent. Sparf et al. v. United States, 
156 U. S., loc. cit. 57, 15 Sup. Ct. 273, 39 L. Ed. 343; Shandrew v. 
Chicago, St. P., M. & O. Ry. Co., 142 Fed. 320, 73 C. C. A. 430 ; Sparks 
V. Territory of Oklahoma, 146 Fed., loc. cit. 374, 76 C. C. A. 594, 
The afifidavit could be employed by the prosecution only as a statement 
made in pais by the défendant. It had no greater force than a verbal 
or written admission, which is by no means conclusive on the party. 
He may explain the circumstances under which it was made, if for its 
impeachment or explanation, and as to whether the party who re- 
duced his statement to writing embraced therein ail he said. He may 
■give in évidence ail he said, as a part of the res gestae, if it be pertinent 
^d explanatory. Greenleaf on Evidence (16th Ed.) vol. 1, par. 201a, 
p. 336, states the rule as follows : 

"The party against whom the admission Is offered may also explain It away, 
so far as possible, In any other way — as, by showlng that It was said with a 
difCereut intent or meanlng, or wlthout Personal knowledge, or the like." 

See, also, Adkins v. Hershy, 14 Ark. 442; Stone v. Cook, 79 111. 
424-429. The fact that the admission is in the form of an afHdavit 
does not conclude the party from explaining or contradicting it. C, 
B. & Q. R. Co. V. Bartlett, 20 111. App. 96, 104; Yale v. Edgerton, 14 
Minn. 194, 204 (Gil. 144) ; Pelton v. Schmidt, 104 Mich. 345, 62 N. W. 
552, 53 Am. St. Rep. 462; Solomon R. Co. v. Jones, 30 Kan. 601, 2 
Pac. 657; Sharp v. Swayn (Del.) 40 Atl. 113, 115. However, if the 
questions propounded were intended to develop the circumstances and 
ail the material facts connected with the making of the affidavit, for 
the purpose of explanation or impairment, counsel, when the ob- 
jection was made, should hâve advised the court what he proposed 
to develop, so that the court could see its competency and materiality. 
Origet V. Hedden, 155 U. S., loc. cit. 235, 15 Sup. Ct. 92, 39 L. Ed. 
130; Guarantee Co. v. Phénix Ins. Co., 124 Fed. 170-175, 59 C. C. A. 
376; AuU Savings Bank v. Aull, 80 Mo. 199; Jackson v. Hardin, 
83 Mo., loc. cit. 187. This feature of the case, and its discussion, 
could hâve been obviated had the court charged, or the défendant re- 
quested it to instruct, and sayed proper exception if refused, to the 
effect that, as the government, in order to sustain its case, had put in 
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évidence the statement of the défendant, which contained the sworn 
assertion that in taking the timber he had acted in good faith, in the 
honest belîef that he was authorized thereto by the law, and there 
beîng no countervailing proof , thè jury, if they should find for the 
plaintiflF, could not assess the damaga at a sum in excess of $300, the 
admitted stumpage value. 

For thé errors hereinbefore stated, properly preserved, the judg- 
ment of the Circuit Court must be reversed, and the cause remanded 
for further proceedings not inconsistent with this opinion. 



In re WATBRTOWN PAPER 00. 

(Circuit Court of Appeals, Second Circuit. March 16, 1909. On Rehearlng, 

April 13, 1909.) 

Nos. 165, 16& 

1. BAN'KRUI'TOT (I S32*)— Claims— Pbesentation— FOBM. 

Where the whole account between clalmant and the bankrupt corpora- 
tion was fully inquired Into before a spécial master, and If the cîalm, 
whleh was Irregular In forn^, had been amended so as to conform to the 
proof the Inqulry would not bave been changed, and the amount was eor- 
rectly stated, the fact that the considération for the debt was stated as 
"wood pulp Bold and dellvered," when in fact the clalm was for a balance 
of a ninnlng account, a large part of which represented an Indebtedness 
for wood pulp sold aud dellvered, dld not justify a rejection of the claim. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 332.*] 

a. Bankbuptct (§ 340*)— Claims— Rejection. 

Evidence held Insufflcient to justify the rejection of a claim by a cor- 
poration against the bankrupt corporation, on the ground that the two 
corporations were so closely owned and identlfled as to constltute in fact 
but one corporation. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 340.*] 

8. Corporations (§ 378*) — Sepaeatb Cobpobations— Owneeship or Stock— 
Mbbgeb. 

Under the rule that a corporation 18 an entity, separate and distinct 
from its stockholders and from corporations wlth which It may be con- 
nected, the facts that the stockholders of two separately ehartered cor- 
porations are identical, that one owns shares in the other, and that they 
hâve mutual dealliigs, wlU not in gênerai merge them Into one corpora- 
tion, or prevent the enforcement by one of an otherwlse valld clalm 
against the other. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 378.*] 

4. Cobpobations (§ -378*)— Sepaeate Existence— Owneeship oi- Stock. 

After the organlzation of a paper company, Its stockholders caused the 
organizatlon of a pulp company, wlth funds advanced by the paper Com- 
pany, but for the account of Its stockholders, to whom the advancements 
were charged. The paper company owned no stock of the pulp company, 
and, while the two corporations mlngled their affairs, the paper company 
purchasing Its pulp, etc., from the pulp company, and the controUing 
stockholders regarded the two corporations generally as différent de- 
partments of thelr business, the separate corporate organizations were 
kept up, each corporation keeplng Its own books, havlng Its own credlt- 
ors, ovvning its own assèts, and conducting its own business In Its own 
name, nor were the stockholders of the two entlrely the same. Ueld, that 

*FoT other casea see same toplc & i numbeb In Dec. & Am. nigs. 1907 to date, & Rep'r Indexes 
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the separate existence of such corporations was not fraudulent, nor were 
their affairs so conducted as to make one a mère instrumentality or ad- 
junct of the other, so as to prevent the enforcement of clalms of the pulp 
Company against the paper Company. 
[Ed. Note. — For other cases, see Corporations, Dec. DIg. § 378.*] 

5. Bankbuptct (§ 355*)— Claims— Secured Claims— Pledges. 

After a corporation which became bankrupt had been in existence for a 
considérable period, Its controUlng stockholders organlzed another cor- 
poration known as "The Pulp Company." Thereafter the latter's officers 
pledged certain of Its bonds to secure notes and accounts of the bankrupt, 
and T., havlng subsequently purchased the stock of both corporations, took 
assignments of thèse debts of the bankrupt In his own name and acqulred 
the collatéral bonds so pledged. Héld, that T., though the owner of ail 
the shares of the Pulp Company, was neither the corporation nor the ac- 
commodation pledgor for the beneflt of the bankrupt, and hence could not 
hâve such notes and accounts of the bankrupt allowed as unsecured clalms 
against its estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 355.*] 

Appeals from the District Court of the United States for the North- 
ern District of New York. 

In the flrst appeal, the H. Remlngton & Son Pulp & Paper Company (des- 
Ignated In the opinion foUowing as thei "Pulp Company") appeals from an 
order disallowlng a clalm of $72,775.45 presented by It against the bankrupt 
estate of the Watertown Paper Company (deslgnated in the opinion as the 
"Paper Company"). In the second appeal, John B. Taylor appeals from an 
order disallowlng a claim of $28,498.33 presented by hlm against said bank- 
rupt estate. Although the claims are distinct and bave been the subjeet of 
separate orders, the appeals hâve been argued together and présent enough 
facts in common to render their considération in one opinion expédient 

Elon R. Brown and Geo. S. McCartin, for appellants. 
Frederick M. Boyer, for appellees. . 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

1. The Claim of the Pulp Company. 

NOYES, Circuit Judge. The statement of the Pulp Company's 
claim as presented embraced items of "marchandise" furnished at vari- 
ons times from September 30, 1904, to November 16, 1905, amounting 
to $73,775.45. The affidavit to which the statement was annexed stat- 
ed that the considération of the debt was "wood pulp sold and de- 
livered." It appears from the books of the corporations, however, 
that said amount was really the balance of the running- accounts be- 
tween said corporations extending over a long period. It also appears 
that the accountant, in preparing the claim, took this balance from the 
books and sufficient of the late sales to amount thereto, and stated the 
one as the considération of the other. 

It is urged at the outset that the claim should be rejected because 
it was improperly presented. It was presented in irregular form. 
Other items than merchandise entered into the account. Payments 
had been made and Should bave been shown. When the proof came 
in, showing that the claim was for a balance of account, instead of 
for merchandise sold, it should properly hâve been amended. Still 
the whole matter of the account between the two corporations was 

"For otlier cases see same toplc & § ntmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fully inquiréd întp before the spécial master, and, if the claim had been 
amended so as tô conform to the proof, the inquiry would hâve been 
in no way changed. The amount was correctly stated. Wood pulp 
sold did in fact constitute the considération of a large part of the 
indebtedness. The District. Court apparently rejected the claim upon 
other grounds'than those of form. Under ail the circumstances, we 
think that the tçchnical objection of détective présentation should not 
be sustained. 

In considering the claim of the Pulp Company upon its mérita, we 
must start with the assumption that, if the Paper Company were not 
a ba^ikrupt, the claim would be valid and enforcèable in the courts. 
The books of the corporations show that the balance in f avor of the 
Pulp Company is the amount stated in the claim as presented. Indeed, 
the appellees say in their brief : 

"No question is made in the piroofs by contestants that the pulp mlll did 
manufacture and dellver to the paper miU pulp to the extent and amount of 
vaetly more than $72,775.45. Nor is any question màde but that sald last- 
mentloned sum represented the balance of the running account kept between 
the two mllls and Included ail Items from the organlzatlon of the Pulp Com- 
pany Iti 1887 to the date of adjudicàtloD, whether of money, crédits, or pulp." 

The contention of appellees, however, îs that the claim is unen- 
forceableagainst the bankrupt estate of the Paper Company because 
— ^as they allège — ^the Pulp Company and the Paper Company are 
not two separate corporations, but one. "There is no such claim" — 
they sajf— "unless, indeed» the bankrupt can be said to hâve a claim 
against itsélf ." In other words, they claim that the Pulp Company 
was merely an adjunct or branch of the Paper Company. It is neces- 
sary, therefore, before considering the légal questions, to examine 
the facts appearing in the record with respect to the organization, 
existence, and relations of the two corporations. 

The bankrupt — the Paper Company — was organized in 1864 with a 
capital stock of $14,000, which was afterwards increased to $20,000. 
Prior to 1886 its entire capital stock was owned by Hiram Remington 
and Edward W. Remington. At that time Hiram Remington gave 
20 shares to each of his three daughters, and the ownership remained 
the same down to the time of his death in 1905. The Pulp Company 
was organized in 1887 with a capital stock of $20,000, of which $10,000 
was taken by Hiram Rernington, $9,500 by Edward Remington and 
$500 by Nellie Remington, wife of Edward Remington. The stock 
of the Ptilp Company was paid for by Hiram Remington and Edward 
Remington in the following manner: They both had crédits of con- 
sidérable sums upon the books of the Paper Company, which by their 
direction advanced the qecessary funds to the Pulp Company and 
charged the advancements to their accounts. In 1903 the stock of 
this Company was increased by a stock dividend to $128,000, ail of 
which was held by the same stockholders. In March, 1905, Hiram 
Remington died, and his shares in the two corporations were distribut- 
ed among his children. Prior to that time there had also been some 
changes in the holdings of Edward Remington and his wife in the 
Pulp Company. It may be broadly stated, however, that during the 
entire existence of the Pulp Company prior to November, 1905, when 
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John B. Taylor acquired the shares of the two corporations, the own- 
ership of their stock had been in Hiram Remington and Edward 
Remington and their families. But it also appears that the several 
stockholders had différent interests in the two corporations and that 
some owned stock only in one corporation. 

The afïairs of the two corporations were closely intermingled. For 
some years after the organization of the Pulp Company the Paper 
Company manufactured its own pulp; but in 1891 and thereafter it 
procured its supply from the Pulp Company and took substantially 
ail that it produced. This it made into paper and sold it in the market. 
The corporations gave each other commercial paper and indorsed for 
each other. Separate books of account were kept for the two corpora- 
tions; but the business was conducted from' the office of the Paper 
Company. The Pulp Company had no bank account ; ail its bills being 
paid by the Paper Company and charged to its account. Ail crédits 
of the Pulp Company were collected by the Paper Company and cred- 
ited to it. A certain proportion of the office expenses was charged to 
the Pulp Company. 

The case thus presented is one in which the stockholders of two 
, corporations are largely the same, in which both corporations hâve 
been under the same management, and in which their affairs hâve for 
years been involved and intermingled ; and the légal question is wheth- 
er thèse relations prevent the one corporation from enforcing against 
the bankrupt estate of the other a claim which, in case the latter cor- 
poration had remained solvent, would hâve been both valid and en- 
forceable. It must be clearly borne in mind that this is not a case in 
which a creditor is suing a corporation upon the ground that it has 
so held itself out in connection with another corporation as, upon 
principles of estoppel, to render it responsible for a particular debt 
of the latter. Any légal principle which would prevent the Pulp 
Company from collecting its claim from the estate of the Paper Com- 
pany would permit ail the creditor s of the Paper Company to look to 
the Pulp Company for the payment of their demands — would, in efïect, 
extend the jurisdiction of the bankruptcy court over the Pulp Com- 
pany's property. 

Now, it is an elementary and fundamental principle of corporation 
lav^^ that a corporation is an entity separate and distinct from its stock- 
holders and from other corporations with which it may be connected. 
The fact that the stockholders of two separately .chartered corpora- 
tions are identical, that one owns shares in another, and that they 
hâve mutual dealings, will not, as a gênerai rule, merge them into one 
corporation, or prevent the enforcement against the insolvent estate 
of the one of an otherwise valid claim of the other. As said by the 
Suprême Court of Arkansas in Lange v. Burke, 69 Ark. 85, 88, 61 
S. W. 165, in holding, in a case where two corporations were prac- 
tically controlled by the same stockholders and had had intimate busi- 
ness relations, including the employment of the same bookkeeper, that 
a, claim of one corporation would be enforced against the insolvent 
estate of the other : 

"A corporation Is an artiflclal beIng, separate and distinct from Its agents, 
officers, and stockholders. Its dealings with another corporation, although 
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It may be composed In part of persons who own the majorlty of the stock In 
each Company, aiid may be managed by the same offlcers, if they be in good 
falth and free from fraud, stand upon the same basls, and affect It and the 
other corporation in the same manner and to the same extent, that they would 
if each had been composed of différent stockholders and controUed by dif- 
férent oflacers." 

And as said by the Circuit Court of Appeals for the Sixth Circuit 
in Richmond, etc., Const. Co. v. Richmond, etc., R. Co., 68 Fed. 105, 
108, 15 ce. A. 289, 34 L. R. A. 625: 

"ïhe contract company was a légal corporation, whoUy distinct and separate 
from the railroad company. The fact that the stockholders in each may hava 
been the same persons does not operate to destroy the légal identlty of either 
corporation. Neither doés the fact that the one corporation exercised a con- 
troHing influencfe over the other, through the ownership of its stock or through 
the identlty of stockholders, operate to make either the agent of the other, or 
to merge the two corporations into one." 

See, also, Waycross, etc., R. Co. v. Ofïerman R. Co., 109 Ga. 837, 
35 S. E. 375; Crâne v. Fry, 136 Fed. 378, 61 C. C. A. 360; Watson 
V. Bonfils, 116 Fed. 157, 53 C. C. A. 535 ; Fitzgerald v. Missouri 
Pac. R. Co. (C. C.) 45 Fed. 812; Goodwin v. Bodcaw Lumber Co.. 
109 La. 1050, 34 South. 74; Ex parte Fisher, 30 S. C. 179; White v. 
Pecos, etc., Co., 18 Tex. Civ. App. 634, 45 S. W. 307. 

Unless, therefore, it can be shown that some exception to the gên- 
erai rule of separate corporate existence and liability applies in this 
case, it must follow that the claim of the Pulp Company should hâve 
been allowed. The only exceptions to that rule possibly applicable 
hère are: (1) The légal fiction of distinct corporate existence will be 
disregarded, when necessary to circumvent fraud. (3) It may also be 
disregarded in a case where a corporation is so organized and con- 
troUed, and its affairs are so conducted, as to make it merely an in- 
strumentality or adjunct of another corporation. 

Under the first exception the cases are numerous which hold that 
a person cannot transfer his property to a corporation to defraud its 
creditors, nor employ a separate corporate existence to évade his lia- 
bilities. But thef-e is nothing in the record showing any fraud in the 
organization of the Pulp Company or in its opération or management. 
It does not appear that the Pulp Company absorbed the assets of the 
Paper Company. In fact, the balance presented as its claim by the 
Pulp Company is reached by deducting ail the Paper Company's 
crédits. It does not appear that creditors of the Paper Company gave 
it crédit in the beliêf that it owned the property of the Pulp Company. 
Indeed, the record is barren of any facts from which fraud can be 
found or inferred. So the question is whether the case presented 
comes within the second exception to the rule — whether the Pulp 
Company was merely an adjunct of the business of the Paper Com- 
pany, an agency or instrumentality through which it acted. 

There is, as the appellees point out, a Une of cases holding that, 
when one corporation créâtes another corporation for a particular 
purpose and holds ail its stock, the latter will be treated as the agent 
of the former or as an instrumentality for carrying out its purposeâ. 
In thèse cases the controlling corporation has been held liable for the 
debts of the subordinate company. Interstate Telegraph Co. v. Balti- 
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more, etc., Telegraph Co. (C. C.) 51 Fed. 49, Id., 54 Fed. 50, 4 C. 
C. A. 184, in which a railroad company organized a telegraph Com- 
pany with small capital — ail of which it held — as a department of its 
business and was held liable for its debts, is an illustrative case along 
this line. But the principles of those cases are only indirectly ap- 
plicable hère. Neither the Paper Company nor the Pulp Company 
own any of the other's shares, and in no sensé can it be said that the 
Paper Company organized the Pulp Company as a department of its 
business. 

Probably the strength of the appellees' contention can best be tested 
by applying the principles of that which is probably the most favor- 
able case for them which they cite — Re Muncie Pulp Co., 139 Fed. 
646, 71 C. C. A. 530, decided by this court. In that case a New York 
corporation, the stock of which was owned by two officers, engaged 
in a manufacturing business in Indiana and acquired certain gas and 
oil well properties there. It being désirable that a local corporation 
should be formed to acquire rights of way, such a corporation was 
organized, with the same stockholders as the first corporation, to 
which the latter transferred, without considération, its gas and oil well 
properties. The local company kept no separate books, and its af- 
fairs were managed by the first corporation. The latter corporation 
went into bankruptcy, and it was held that the local company was 
merely the agent of the bankrupt corporation, and that its shares in 
the names of the officers, as well as its property, belonged in law to 
the bankrupt. In his opinion Judge Coxe said : 

"The Great Western Company was undoubtedly a mère créature of the pulp 
company, havlng no independent business existence, and organized solely for 
the purpose of facllltating the business of the latter. The Great Western 
Company has no shadow of elaim to the property in controversy, and to per- 
mit it, or its président, or shareh.olders, to dispose of such property, is to 
sanction a fraud upon the creditors of the pulp company." 

But the présent case is not at ail like the Muncie Case, nor like 
any of the other cases cited by the appellees. As already shown, no 
élément of fraud is présent. The Paper Company did not in any 
légal sensé furnish the money to build the Pulp Company's plant. It 
is true that it actually advanced the funds; but it did so for the ac- 
count of the Remingtons. It was merely the conduit through which 
the Remingtons' money passed to meet their obligations. It does not 
appear that the Paper Company ever .had the slightest claim — légal 
or équitable — to any of the stock of the Pulp Company. It is true 
that the two corporations mingled their afïairs. A créditer of the 
one company might perhaps hâve a claim, based upon principles of 
estoppel, against the other. Lax business methods are clearly shown. 
Undoubtedly the controlling stockholders regarded the two corpora- 
tions as being, in a gênerai way, différent departments of their busi- 
ness. But the separate corporate organizations were apparently kept 
up. Each corporation had its own creditors, its own assets, and con- 
ducted its business in its own name. Books of account were kept, 
showing their financial relations. The stockholders were not entirely 
the same. We cannot, upon thèse facts, hold that the corporations 
were identical, nor that the Pulp Company was merely an adjunct or 

■ 169 F.— 17 
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itistrumentaîity of the Paper Cbtnpahy. Insteâd of coming under 
the exceptions, this case seems clearly to come within the gênerai rule 
thatthet distinct corporate existence of two separate although as- 
sociâted corporations will be regarded by the courts. 

For thèse reasons, we think that the claim of the Pulp Company 
should hâve been allowed against the bankrupt estate of the Paper 
Company. 

2. The Claim of John B. Taylor. 

The claim of John B. Taylor, as presented against the bankrupt es- 
tate, was for $28,498.33 upon certain notes and accounts which the 
Paper Company owed to varions corporations and individuals, and 
which were assigned by them before the bankruptcy to the claimant. 
As already indicated, John B. Taylor acquired a majority of the 
sharès of the Pulp Company in November, 1905, and later the remain- 
ing shareè. He also acquired the shares of the Paper Company, which 
at that time was practically insolvent. Upon his purchase of thèse 
stock înterests, Taylor found that notes and accounts of the Paper 
Company, to the amount of his claim as presented, were held by vari- 
ous banicS and individuals, who held as collatéral therefor bonds of 
the Pùlp Company secured by a mortgage of its plant. Taylor pur- 
chased thèse secured debts of the Paper Company, took assignments 
thereof to himself in his own nanie, and acquired the collatéral there- 
for. 

Tayloi- now claims the right to pi-esënt thèse assigned claims against 
the bankrupt estate as unsecured claims and to hâve them allowed as 
such. Hc admits that the value of the collatéral which he acquired in 
purchaçifig the claims exceeds the amount thereof, and he concèdes 
that, unless such claims can be allowed as unsecured, they should be 
rejected. The position of the claimant. is thus stated in his brief : 

"Taylor was no more a secured créditer af ter he took an asslgnment of 
thèse claims than he was before. In each Instance he, ap the owner of the 
H. Remirigton & Son Pulp & I*aper Company, was the accommodation pledgor 
(or the beneflt of the Watertown Paper Company, and was compelled to take 
up and pay the obligations secured by the bonds to protect his own property." 

Even assuming that the Pulp Company was the accommodation 
pledgor for the benefit of the Paper Company — which with respect to 
ail the notes is not clear-^and assuming that the légal position of the 
Pulp Company, in case it had paid the claims, would hâve been as 
stated by the claimant, his contention regarding his own position is 
whoUy untenable. If any one thing is certain from the examination 
which we hâve already made, it is that a corporation is an entity dis- 
tinct and separate from its stockholders. The fact that Taylor legally 
and equitably Owned ail the shares of the Pulp Company did not 
make him the corporation. He, as the owner of such stock, was not 
the accommodation pledgor for the benefit of the Paper Company. 
The Pulp Company itself was such pledgor. Taylor was under no 
légal obligation in the matter whatever. He was merely a person in- 
terested in the properties, who chose to buy secured claims against 
the Paper Company. By virtue of the assignments to him, he stood 
preciseîy in the position of his assignors, and became a secured créd- 
iter of the Paper Company. His claim was properly rejected. 
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The order of the District Court disallowing the claim of the Pulp 
Company is reversed, with costs. 

The order of the District Court disallowing the claim of John B. 
Taylor is affirmed, with costs. 

On Rehearing. 

PER CURIAM. In the opinion in this case the contention of the 
claimant Taylor that he stood in the position of an accommodation in- 
dorser and took up the obligations and collatéral in question to protect 
his own property was negatived, and it was shown that he acquired 
the rights, and only the rights, of his assignors. Upon this pétition 
the claimant insists that his assignors themselves were unsecured cred- 
itors of the bankrupt estate, and this contention has lead us to a fur- 
ther examination of the record. 

If it were true that the Pulp Company had itself pledged its own 
bonds as security for its accommodation indorsements of the Paper 
Company's obligations, there would be force in the claimant's conten- 
tion. It might well be said that the banks and individuals receiving the 
collatéral had no security as against the bankrupt — that their security 
was the property of the indorser and was upon the contracts of indorsç- 
ment. But we think this was not the situation. We are satisfied that 
most of the bonds were delivered by the Pulp Company to the Paper 
Company to be used by the latter as collatéral for its debts. The rec- 
ord shows instances where the Paper Company itself pledged the bonds 
as security for its own debts, and authorized their sale in case of de- 
fault. Indeed, the Paper Company pledged the bonds as security for 
indebtedness toward which the Pulp Company bore no relation, as in- 
dorser or otherwise. In our opinion the Paper Company acquired 
from the Pulp Company such spécial property in the bonds as warrant- 
cd their pledge for the Paper Company's debts, and that upon such 
pledge they became in the hands of the pledgees "security upon the 
property of the bankrupt," and rendered such pledgees secured cred- 
itors. 

It is possible that some of the items of the claim in question do not 
stand in precisely the situation just stated; but the évidence was in- 
sufficient to enable us to separate the items or apportion the collatéral, 
and we were not asked to do so. 

The pétition for a rehearing is denied. 



NATIONAL FIREPROOFING CO. T. MASON BUILDERS' ASS'N et ftl. 
(Circuit Court of Appeals, Second Circuit March 26, 1909.) 

No. 187. 

1. OONTBACTS (§ 136*)— INJUNCTION (§ 61*)— AOBEBMENTS IN BESTEAINT Ot 

Teade— Remédies. 

Agreements creating a monopoly In restraint of trade and against public 
policy, though Invalid and unenforceable, are not Illégal In the sensé ol 

*For other oaseB see nama toplc * { number In Dec. & Am. DIga. 1907 to date, * Rep'r IndezM 
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glvlng a rlght of action to thlrd persons for an Injury sustalned, nor as af- 
fordlng ground for an Injunction against threatened Injury. 

[Ed. Note. — For other cases, see Ctontracts, Dec. Dig. § 136 ;* Injunction, 
Dec. Dig. § 61.*] 

Monopollstlc Contracts — valldlty as affected by public poUcy, see note to 
Cravens v. Carter-Crume Co., 84 C. C. A. 486.] 

2. Monopolies (§§ 24, 28*) — Fédéral Anti-Tbust Act— Injunctivb Ekmbdy— 
RiQHTS OF Individu ALS. 

, A person Injured by a violation of the fédéral anti-trust act cannot sue 
for an injunction thereunder ; his sole remedy being a suit to recover 
trèble damages, and the injunctive remedy belng avallable to the govern- 
ment only. 

[Ed. Note. — For other cases, sée MonopoUes, Cent. Dig. §§ 17, 18; Dec. 
Dig. Si 24, 28.*] 

8. MoNOPOLiES (§ 8*)— Définition. 

A "monopoly" Is the concentration of business In the hands of a few. 

[Ed. Note. — For other cases, see MonopoUes, Dec. Dig. § 8.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4570-4573.] 

4. MONOPÔLIES (§ 12*)— Statutes— Agbeements. 

An agreement between a mason builders' association and bricklayers' 
unions in the clty of New York that the builders' association should In- 
dude In their contracta for building ail cuttlng of masonr^, Interior brlck- 
wotk, fireprooflng, etc., and should not lump or sublet the installation 
thereof if the labor In connection therewlth is bricklayers' work, as recog- 
nlzed by the trade, but that the men employed on the walls should be 
giveu préférence, and that no members of the bricklayers' union should 
vrotk for any one not complying therewlth, did not constitute a monopoly, 
wlthiû the New York statute provldlng that every contract or combina- 
tlon whereby a monopoly in the manufacture, production, or sale In the 
State of any article, or commodity of common use is or may be created, 
estaljllshed, or maintained, etc., is against public policy, illégal, and vold. 

[Éd. Note. — For other cases, see MonopoUes, Dec. Dig. § 12.*] 

5. CONSFIBÀCT (§ 1*)— DEFINITION— "Cl VIL CONBPIBAOTé" 

A "conspiracy" is a comblnation to effect an illégal object as an end 
or means-, and a "civil cOnsplracy" is a comblnation of two or more per- 
sons to accoïnpllsh by concerted action, ah unlawful or oppressive object, 
or a lawf ul object by unlawful or oppressive means. 

[Ed. Note. — ^For other cases, see Conspiracy, Cent Dig. § 1; Dec. Dig. 

For other définitions, see Words and Phrases, vol. 2, pp. 1193, 1454- 
1461; vol. 8, p. 7613.] 

8. CoNSPiBACT (§ 6*)— Action— Eléments. 

To warrant an action for conspiracy, damage must hâve resulted from 
the comblnation. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. § 5 ; Dec. Dig. { 
6.*] 

7. Injunction (§ 101*)— Conspibact— Damage. 

To justlf y an injunction against a conspiracy, damage must hâve benn • 
threatened. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. f 101.*] 

8. Conspikact (§ 3*)— Object— ILLEGALITT. 

The direct object or purpose of a comblnation furnlshes the primary test 
of its Ulegallty ; it belng Insufficient to show that it works harm to others 
incidentally, unless it was entered into for the primary purpose of injuring 
another, in which case it is not rendered valld by the fact that It may in- 
cidentally beneflt the parties thereto. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 3; Dec. Dig. 
§ 3.*] 

*For otber cases see same tojslo & S numbbb In Dec. £ Axa. Dlgs. 1907 to date, & Rep'r Indexe» 
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0. CoNSPIEACT (§ 3*)— COMBINATION OF LaBOEEBS— MOTIVBI— ObJECT— MEANS. 

Several laborers may combine for mutual advantage, and so long as 
the motive Is not malicious, the object not unlawful or oppressive, and 
tlie means nelther deceitful nor fraudulent, the resuit Is not a conspiracy, 
although it may necessarlly work injury to others. 

[Ed. Note. — For other cases, see Ctonsplracy, Cent Dig. § 3; Dec. Dig. J 
3.*] 

10. CONSPIEAOr (§ 3*)— COMBINATION OF LaBOEEES AND BUILDEES— ValIDUTT. 

An agreement between a master mason bullders' association and brlck- 
layers' unions in the city of New York prohlblted the association from 
subletting interior brickwork, fireprooflng, etc., but requiring that such 
work be Included In the building contracta, and that the men employed on 
the construction of the walls should be glven a préférence In performance 
therèof, and that no members of the bricklayers' unions should work for 
any one not complying with the rules and régulations of thé agreement. 
Eeld, that such agreement was for the spécial beneflt of the bricklayers, 
and was not intended to injure complainant, a nonresident corporation 
authorized to do fireprooflng alone, and hence, though the agreement oper- 
ated to complainant's pre.1udlce, it was not a conspiracy against whlch 
complainant had any remedy. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. S S; Dec. Dig. 
Ï3.«] 

11. CONSPlEACT (§ 3*)— StaTUTES— O'BJECT. 

An agreement between a mason bullders' association and bricklayers' 
unions in the clty of New York, prohibitlng the subletting of interior brick- 
work, fireprooflng, etc., and requiring that the men employed on the outside 
walls of a building be glven préférence in the performance of such inside 
work, dld not constitute a conspiracy prohlbited by Pen. Code N. Y. § 168, 
subds. 5, 6 ; the test of the application of the statute belng the purpose of 
the comblnation, which, if lawful and carrled out by lawful means, shows 
absence of conspiracy, though a third person may be incldentally Injured. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. § 3; Dec. Dig. 
8 3.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
See, also, 145 Fed. 360. 

This is an appeal from a decree of the Circuit Court for the Southern 
District of New York dismissing a blU of complaint in a suit in equity. 

The complainant Is a corporation under the laws of the state of Pensyl- 
vania and is authorized by Its charter to manufacture and Install fireproof- 
lng. Since its organlzation it has been engaged almost exclusively in the 
manufacture and Installation of what la known as hoUow tUe fireprooflng 
and produces over 50 per cent of the entire output of that article In the 
United States. 

The défendant Mason Bullders' Association is a corporation under the 
laws of the state of New York, composed of master mason bullders dolng 
business In the city of New York, but comprising less than a majorlty of 
the mason bullders of that clty. 

The défendants the various Bricklayers' Unions, wIth four exceptions 
which are chartered, are unincorporated associations. Practlcally every 
bricklayer In the city of New York and Long Island Is a member of one 
of thèse unions. 

The object of thIs suit is to restraln the enforcement of, and to hâve de- 
clared vold, an agreement entered into between the Mason Bullders' As- 
sociation and the Bricklayers' Unions, upon the ground that it unlawfuUy 
Interfères with the business and property of the complainant 

The agreement in question between the Mason Bullders' Association and 
the Bricklayers* Unions is a biennial trade agreement covering the yeara 

*For otber cases »ee taxât toplc & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladezei 
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1906 and 1907 and relattipg to rates of wages, houra of labor, the settle^ 
ment of différences byturbltratlon, and taany other matters In the build- 
ing trade afCectlng the Interests of the parties. The particular clauses to 
whlch the complainant objects are the toUowlng: 

"(5) The members of the Mason Builders' Association must Include In 
thelr contracta for buljdlng ail cutting of masonry, Interlor brlckwork, 
thé pavlrig of brick floors, the InstalUng of concrète blocks, the brlckwork 
of the damp-prooflng System and ail flreprooflng-floor arches, slabs, par- 
titions, furrlng and roof blocks — and they shall not lump or sublet the in- 
stallatlon^ If tiie labor in (^pïinectlon theréwlth Is brieklayers' work as rec- 
ognlzed by the trade, the men employed upon the construction of the walls 
to be giVen tiie préférence." 

"(10) No members of thèse Brieklayers* Unions shall work for any one 
not compiying wlth ail thè rules and i'egulatlons hereln agreed to." 

The flrst jagreement between the Builders' Association and the unions 
was entfered into in 1885 ahd providëd Only for rates of wages, hours of 
labor, and arbitratlon of différences. The agreements slnce that tlme hâve 
embraced the provisions of the original agreement and also a gradually 
Increaslng nnmber of other important stipulations. Clause 5 in substance 
was Inserted in the agreement of 1893 àt the request of the unions and 
bas been retalned In subséquent agreements. Clause 10 ■wa.s inserted in 
the agreéméht at the request Of the association. The précise time when this 
was done does not appear, but the clause was in force before the complain- 
ant started business in the clty of New York. 

The WQ^k çf InstalUng tile flreprooflng is considered to be brieklayers' 
work by tbe trade, and it would be impractlcable for ihe complainant to un- 
dertakë sijicb work in tbe city of New York wlthout employing members 
of tJie Brieklayers' Unions. Clause 10, however, provides that members 
of the unlônS: shall only work for persons complylng with ail the rules and 
regula1;ibns pf the agreement. Amdng them is clause 5, whlch provides that 
the work of InstalUng iSrpprooflng shall not be sublet by a contracter, but 
must be licluded in the contract for the building. It f oUows therefore 
that tbese two clauses operate to prevent the complainant from InstalUng 
Its flreprooflng in New York City unless it takes the entire contract for 
erectlng a building, whlch It is not authorlzed by its charter to do. 

In actual opération, too, the clauses in question baye prevented the com- 
plainant firom carrylng out contracts for the installation of flreprooflng. 
Thus in 1903 the complainant had a contract with the George A. Fuller 
Company — a gênerai contracter not a member of the Builders* Association 
— for InstalUng flreprooflng in a building whlch it was erectlng under con- 
tract m Ne# York City. The association notlfled the complainant that its 
agreement wlth the unions forbade buUdlng contractors sublettlng the In- 
stallation of flreprooflng, and subsequently ail the brieklayers employed 
upon the building — ^Including those engaged upon the flreprooflng — struck. 
Consequeiitly the complainant was obllged to cancel Its contract Other 
slmllar instances are shown in the testimony. 

It is évident therefore thàt thèse clauses affect owners and gênerai con- 
tractors as well as a person who, like the complainant, désires to take 
separate flreprooflng contracts. An owner is practically unable to make a 
contract for flreprooflng alone because if he does the brieklayers wiU not 
only refuse to do that work, but wiU décline to do the other work upon the 
building. A gênerai contracter, whether a member of the association or 
not, praetlca.lly cannot sublet the flreprooflng because if he does he wUl 
vlolate clause 5, and the brieklayers wlll refuse to work for hlm. 

The défendants claim that the object of clause 5 Is to beneflt the briek- 
layers by glvlng them Inside as well as ontslde work and by preventlng 
speclallzatlon In thelr trade. This subject is fuUy considered in the opinion. 

The object of clause 10 Is, obvlously, to make the trade agreement effec- 
tive by extending its opération to third persons requiring the labor of 
brieklayers: WhUe members of the unions may work for othei-s than mem- 
bers of the association, they can only work for such employers as foUow 
the rules and régulations of the agreement. Should the complainant ob- 
taln the power to make gênerai building contracts and enter into such con- 
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tracts, It could then obtain the services of members of the unions In sefr 
tlng the flreprooflng requlred. The complalnant, however, does not wlsh 
to do business In thls manner. It désires to take separate contracts for 
flreprooflng installation and Is prevented from so dolng business by the 
opération of the clauses in question. 

The allégations of the amended complalnt wlth respect to a comblna- 
tlon to Injure the complalnant, accompanled by threats and intimidation— 
except as they relate to the enforcement agalnst it of thèse clauses — are 
not supported by the évidence. Whatever the défendants hâve done bas 
been for the enforcement of such clauses, and if they are valld, and their 
exécution and enforcement in the manner shown lawful, no independent 
cause of action is established. 

James W. Osbome (Henry E. Lineaweaver, of counsel), for appel- 
lant. 

Eidlitz & Hulse (Frederick Hulse, of counsel), for appellees Mason 
Builders' Ass'n and others. 

Arthur Ofner and Joseph Forrester, for appellees Bricklayers' Un- 
ion No. 1 and others. 

Before LACOMBE, WARD, and NOYES, Circuit Judges, 

NOYES, Circuit Judge (after stating the facts as above). In con- 
sidering the légal questions arising in this case, it must be borne in 
mind at the outset that it is not sufficient to show that the agreement 
in question may create a monopoly, may be in restraint of trade, or 
may be opposed to public policy. Agreements of that nature are inval- 
id and unenforceable. The law takes them as it finds them, and as 
it finds them leaves them ; but they are not illégal in the sensé of giv- 
ing a right of action to third persons for injury sustained. Brown v. 
Jacobs' Pharmacy Co., 115 Ga. 433, 41 S. E. 553, 57 L. R. A. 647, 
90 Am. St. Rep. 126. And upon similar principles it seems equally 
clear that they afïord such persons no ground for seeking an injunc- 
tion against injury threatened. 

But the complalnant asserts that the agreement in this case is posi- 
tively unlawful and not merely negatively invalid — that it contravenes 
both national and state statutes against combinations, and thus does 
give rights of action to injured persons. With respect to the fédéral 
statute, it is not obvions in what way a trade agreement between build- 
ers and bricklayers, relating to their work in the state of New York, 
can be said to directly affect Interstate commerce; but the considéra- 
tion of this question is not necessary because a person injured by a 
violation of the fédéral act cannot sue for an injunction under it. The 
injunctive remedy is available to the government only. An individual 
can only sue for threefold damages. Gréer v. Stoller (C. C.) 77 Fed. 
2; Southern Indiana Exp. Co. v. United States Exp. Co. (C. C.) 88 
Fed. 663. See, also, Bement v. National Harrow Co., 186 U. S. 87, 
22 Sup. Ct. 747, 46 L. Ed. 1058 ; Post v. Southern R. Co., 103 Tenn. 
184, 52 S. W. 301, 55 L. R. A. 481; Metcalf v. American School- 
Furniture Co. (C. C.) 108 Fed. 909 ; Block v. Standard Distilling, etc., 
Co. (C. C.) 95 Fed. 978; Gulf, etc., R. Co. v. Miami Steamship Co., 
86 Fed. 407, 30 C C. A. 142; Pidcock v. Harrington (C. C.) 64 Fed. 
821 ; Hagan v. Blindell, 56 Fed. 696, 6 C. C. A. 86, affirming BHndell 
V. Hagan (C. C.) 54 Fed. 40. 
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The statute of New York y/hich it is claimed that the défendants 
violate provides in its first section as follows : 

"Every contract, agreement, arraagement or cbmblnatlon, whereby a monoi>- 
oly in the manufacture, production or sale in thls state of any article or com- 
modlty of common use is or may be created, established or maintained, or 
whereby compétition in this state in the supply or price of any such article or 
commodity is or may be restralned or prevented, or whereby, for the purpose 
of creating, establishing or maintaining a monopoly wlthin thls state of the 
manufacture, production or sale of any such article or commodity, the free 
pursult la thls state oif any lawful business, trade or occupation, Is or may be 
restricted or prevented, is hereby declared to be againat public policy, illégal 
and void." Laws 1899, p. 1514, c. 690. 

The complainant says that the agreement in question violâtes this 
statute because it tends to create a monopoly in the hands of members 
of the association and other gênerai contractors who comply with its 
provisions. It may well be doubted, however, whether a combination 
of employers and employés in the building trade could ever be for 
the purpose of creating a monopoly "in the manufacture, production 
or sale in this state of any article or commodity of common use." Be 
that as it may, the thing which is essential tp the existence of a monop- 
oly — the concentration of business in the hands of a few — is not prés- 
ent hère. The business of installing fireproofing in the city of New 
York is open to ail who choose to engage in it under existing économie 
conditions. General contractors cannot be said to hâve a monopoly 
when any person can be a gênerai contracter. Members of the unions 
cannot be said to be monopolists when any qualified bricklayer can 
join a union. Moreover, while it is probable under the New York 
décisions (Rourke v. Elk Drug Co., 75 App. Div. 145, 77 N. Y. Supp. 
373) that a person specially irijured by a violation of this anti-monopoly 
statute would hâve a right of action for damages, it seems, upon the 
principle of the cases cited with respect to the fédéral statute, that 
only the Attorney General can sue for an injunction; such a suit be- 
ing authorized by a section of the statute. 

The complainant, thus f ailing to show any right to an injunction 
upon the ground that the agreement is contrary to public policy or 
in contravention of any state or national anti-trust statute, can only es- 
tablish that it is entitled to such relief by showing that the exécu- 
tion of the agreement amounted to a conspiracy, and that its enforce- 
ment threatens injury; and to ascertain whether the complainant has 
established this requires the examination of a most important phase 
of the law of conspiracies as aiïecting combinations of labor and com- 
binations between labor and capital. 

A "conspiracy" may be broadly defined as a combination to effect 
an illégal object as an end or means. And a "civil conspiracy," which 
we are considering, may be defined as a combination of two or more 
persons to accomplish by concerted action an unlawful or oppressive 
object; or a lawful object by unlawful or oppressive means. To sus- 
tàin an action, damage must hâve resulted from the combination; to 
warrant an injunction, damage must be threatened. 

And so the inquiry is: (1) Was the object of the agreement unlaw- 
ful or oppressive? (2) If the object were lawful and free from op- 
pression, were the means unlawful or oppressive? 



NATIONAL FIBEPROOFING CO. Y. MASON BUILDBBS' ASS'n. 265 

The direct object or purpose of a combination furnishes the primary 
test of its legality. It is not every injury inflicted upon third persons 
in its opération that renders a combination unlawful. It is not enough 
to establish illegality in an agreement between certain persons to show 
that it Works harm to others. An agreement entered into for the pri- 
mary purpose of promoting the interests of the parties is not rendered 
illégal by the fact that it may incidentally injure third persons. Con- 
versely, an agreement entered into for the primary purpose of injuring 
another is not rendered légal by the fact that it may incidentally benefit 
the parties. As â gênerai rule it,may be stated that, when the chief 
object of a combination is to injure or oppress third persons, it is a 
conspiracy; but that when such injury or oppression is merely in- 
cidental to the carrying oùt of a lawful purpose, it is not a conspiracy. 
Stated in another way: A combination entered into for the real mali- 
cious purpose of injuring a third persqn in his business or property 
may amount to a conspiracy and furnish a ground of action for the 
damages sustained, or call for an injunction, even though formed for 
the ostensible purpose of benefiting its members and actually operating 
to some extent to their advantage; but a combination without such 
ulterior oppressive object, entered into merely for the purpose of pro- 
moting by lawful means the common interests of its members, is not 
a conspiracy. A laborer, as well as a builder, trader, or manufacturer, 
has the right to conduct his aflfairs in any lawful manner, even though 
he may thereby injure others. So several laborers and builders may 
combine for mutual advantage, and, so long as the motive is not ma- 
licious, the object not unlawful, nor oppressive and the means neither 
deceitful nor fraudulent, the resuit is not a conspiracy, although it may 
necessarily work injury to other persons. The damage to such per- 
sons may be serions — it may even extend to their ruin — but if it is in- 
flicted by a combination in the legitimate pursuit of its own affairs, 
it is damnum absque injuria. The dan:age is présent, but the unlaw- 
ful object is absent. And so the essential question must always be 
whether the object of a combination is to do harm to others or to ex- 
ercise the rights of the parties for their own benefit. 

Thèse principles are well settled by the leading cases upon con- 
spiracies. Thus in the celebrated case of Mogul Steamship Co. v. Mc- 
Gregor, L. R. 21 Q. B. 553, Lvord Chief Justice Coleridge said : 

"I do not doubt the aets done by the défendants hère, If done wrongfully and 
maliciously, or if done In furtherance of a wrongful and maliclous combination, 
would be ground for an action on the case at the suit of one who bas sufCered 
Injury from them. The question cornes at last to this: What was the char- 
acter of those acts, and what was the motive of the défendants in dolng them 7" 

And when the Mogul Steamship Case came to the House of Lords 
(L. R. [1892] App. Cas. 25, 58), Lord Hannen said : 

"The question, however, raised for our considération In thls case Is whether 
a person who has sufCered loss in his business by the joint action of those 
who hâve entered Into such an agreement can rgcover damages from them for 
the injury so sustained. In consldering this question, it is necessary to dé- 
termine upon the évidence what was the object of the agreement between the 
défendants and what were the means by whlch they sought to attain that ob- 
ject. It appears to me that their object was to secure to themselves the bene- 
fit of the carrying trade from certain points. * • • I consider that a diflCer- 
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ent casç WQtild bave arlsen 11 the évidence had ahown that the object of the 
défendants was a mallclous one, namely, to injure the plalntlft whether they 
(the défendants) should be benefltéd or not" 

The cases relating particularly to combinations of labor also state 
the same doctrine. Thus in National Protective Ass'n v. Cumming, 
170 N. Y. 315, 328, 63 N. E. 369, 372, 58 L,. R. A. 135, 88 Am. St. 
Rep. 648, Chief Judge Parker said : 

"It is only where the sole purpose Is to do Injury to another, or the act Is 
promoted by malice, that It Is inslsted that the act becomes Illégal. No such 
motive is alleged in that flnding. It is not hlnted at On thé eontrary, the 
motive whlch always underlies compétition is asserted to hâve been the anl- 
mating one." 

And in the concurring opinion in the same case, Judge Gray said : 
"The struggle on the part of indivlduals to prefer themselves, and to prevent 
the work whlch they are fltted to do from belng glven to others, may be keen 
and may hâve unhappy resplts in indlvidual cases; but the law is not con- 
cemed wlth such results, when not caused by illégal means or acts." 

In JaCôbs v. Cohen, 183 N. Y. 207, 211, 76 N. E. 5, 7, 2 L. R. A. 
(N. S.) 292, 111 Am. St. Rep. 730, Judge Gray also said : 

"Nor does the answer a ver that it was intended thereby to injure other 
workmen ; or that it was made with a mallclous motive to coerce any to their 
injury, through their threatened déprivation of ail opportunlty of pursulng 
their lawful avocation." 

Ih the same case the judge further said regarding the agreement 
there in question: 

"That, Incldentally, it might resuit in the discharge of some of those em- 
ployed, for fallure to corne ihto affiliation with their fellow workmen's organi- 
sation, or that it might prevent others from belng engaged upon the work, is 
neither Bomething of whlch the employers may complaln, nor something with 
which public policy is concemed." 

In Mills V. United States Printing Co., 99 App. Div. 605, 612, 91 
N. Y. Supp. 185, 190, another New York case, the court said: 

"Theré is a manifest distinction, well recognized, between a combination of 
workmen to secure thé exclusive employment of its members by a refusai to 
work vrith none other, and a combination whose primary object is to procure 
the discharge of an outsider and his deprivatlon of ail employment. In the 
first case, the action of the combination Is prlmarily for the betterment of It» 
fellow members. In the second case, such action Is prlmarily 'to Impoverlsh 
and to CrUsh another' by maklng it impossible for hlm to work there, or, so far 
as may be possible, anywhere. The différence is between combination for wel- 
fare of self and that for the persécution of another. The primary purpose of 
one may necessarlly but incldentally require the discharge of an outsider ; the 
primary purpose of the other is such discharge and, so far as possible, an ex- 
clusion from ail labor In hls calllng. Self-protection may cause Incldental in- 
jury fo another. Self-protection does not aim at malevolent Injury to another." 

In Vegelahn v. Guntner, 167 Mass. 92, 98, 44 N. E. 1077, 35 L. R. 
A. 722, 57 Am. St. Rep. 443, Justice Allen said: 

"A combhiatlon among persons merely to regulate their own conduct Is wlth- 
in allowabl» compétition and Is lawful, although others may be tadlrectly af- 
fected thereby; but a combination to do injurions acts, expressly dlrected to 
another, by way of Intimidation or restralnt elther of himself or of other per- 
sons employed or seeklng to be employed by Mm, is outside of allowable compé- 
tition and is ualawful." 
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In Allîs-Chalmers Co. v. Iron Moulders' Union (C. C) 150 Fed. 
156, Judge Sanborn said : 

"The conclusion to be drawn from the cases, as applicable to thls controversy, 
Is, I thlnk, that the comblnation of the défendant unions, their members and 
the défendant CVLeary, to strlke, and furthep to enforce the strike and If 
possible to bring the employers to terms by preventlng them from obtaining 
other workmen to replace the strikers, was not unlawful, because grounded on 
just cause or excuse, being the économie advancement of the union mould- 
ers, and the compétition of labor against capital." 

In Allen v. Flood, L. R. (1898) App. Cas. 1, 164, Lord Shand said: 
"Their object was to benefit themselves in their own business as working 
boiler makers, and to prevent a récurrence in the future of what they cohsider- 
ed an improper invasion on their spécial department of work. How thls could 
possibly be regarded as 'malldous,' even in any secondary sensé that can rea- 
sonably be attributed to that term, I cannot see." 

In Quinn v. Leathem. L. R. (1901) App. Cas. 495, Lord Shand, 
in speaklng of Allen v. Flood, supra, said : 

"In that case I expressed my opinion that whlle combination of différent 
persons in pursuit of a trade object was lawful, although resulting in such In- 
jury to others as may be cansed by legitlmate compétition In labour, yet that 
combination for no such object, but In pursuit merely of a mallclous purpose 
to injure another, would be clearly unlawful ; and havlng considered the argu- 
ments In thls case, my opinion bas only been confirmed." 

The principal case relied upon by the complainant (Curran v. Galen, 
152 N. Y. 33, 46 N. E. 297, 37 L. R. A. 802, 57 Am. St. Rep. 496) 
when analyzed will not be found to conflict with the principles just 
stated. It was held in that case, in substance, that if the prime pur- 
pose of a combination of workingmen is to restrict the citizen in pur- 
suing his lawful calling and through contracts with employers to coerce 
other workingmen to become members of the combination, such pur- 
pose is against public policy and renders the combination unlawful, 
notwithstanding it may possess other features of advantage to its mem- 
bers. As said by the court in its opinion : 

"Public policy and the interests of society favor the utmost freedom In the 
citizen to pureue his lawful trade or calling, and if the purpose of an organi- 
zation or combination of workingmen be to hamper, or to restrict, that free- 
dom, and, through contracts or arrangements with employers, to coerce other 
workingmen to become members of the organization and to corne under Its 
rules and conditions, under the penalty of the loss of their position, and of dep- 
rivation of employment, then that purpose seems clearly unlawful and mili- 
tâtes against the splrit of our govemment and the nature of our Institutions." 

But the court went on to say that if the organization were for the 
purpose of promoting the gênerai good of its members, it would not 
be invalid, and quoted with approval the instructions given to a jury in 
an English case (Regina v. Rowlands, 17 Ad. & EHis [N. S.] 671): 

"A combination for the purpose of Injuring another Is a combination of a 
différent nature, directed personally against the party to be injured, and the 
law allowing them to combine for the purpose of obtaining a lawful beneflt to 
themselves glves no sanction to comblnations which. hâve for their immédiate 
purpose the hurt of another. The rlghts of workmen are conceded; but the 
exercise of free wlll and freedom of action, withln the llmits of the law, Is al- 
so secured equally to the masters. The Intention of the law is, at présent, to 
allow either of them to follow the dictâtes of their own will, with respect to 
their own actions, and their own property, and eitier, I believe, has a right to 
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study ■eo promote his own advantage, or to combine wlth others to promet» 
thelr o\wi mutual advantage." 

It is «îvident therefore that the combination in Curran v. Galen was 
condemncd because its primary purpose was to coerce workingmen to 
join it,; any other objects being merely incidental. As said by Judge 
Martin in his dissenting opinion in the later case of Park & SonsCo. 
V. National Druggists' Ass'n, 175 N. Y. 40, 67 N. E. 150, 62 L. R. A. 
632, 96 Am. St. Rep. 578 : 

"As we hâve already seen, thls court In Cîurran v. Galen unanlmously held 
that a combination or association of workingmen wUo&e purpose was to ham- 
per or restrict the freedom of the citizen in pursuing his lawful trade or call- 
ing, through contracta or arrangements wlth employers to coerce workingmen 
to become members of the organizatlon and to corne under its rules and condi- 
tions under penalty of loss of thelr positions and of deprivation of employment, 
was agalnst public policy and unlawful." (Itallcs ours.) 

And in National Protective Ass'n v. Cumming, 170 N. Y. 334, 63 
K. E. 374, 58 L. R. A. 135, 88 Am. St. Rep. 648, already referred to, 
Judge Gray said: 

"The case is not wlthln the prlnclple of Curran v. Galen, 152 N. Y. 33, 46 N. 
B. 297, 37 C R. A. 802, 57 Am. St. Rep. 496. Upon the facts of that case, as 
they were admltted by the demurrer to the complaint, the plalntlff was threat- 
ened, If he dld not join a certain labor organizatlon, and so long as he refused 
to do so, with such action as would resuit in his discharge from the employ- 
ment and in an impossibility for hlm to obtaln other employment anywhere, 
and, In conséquence of continulng his refusai to join the organizatlon, his dis- 
charge was prbcured through false and mallcious reports, affecting his réputa- 
tion wlth members of his trade and with employers. There is no such com- 
pulsion, or motive, manifest* hère. There is no malice found. There la no 
threat of a resort to illégal methods." 

Applying the principles which we hâve thus far ascertained to the 
façts of the présent case, do we find that the object of the défendants 
in entering into the agreement embracing the clauses in question was 
to injure the complainant or to benefit themselves ? 

The object of clause 10 manifestly was to make the stipulations of 
the agreement generally ef5fective. The mason builders jpining in the 
agreement being bound by its stipulations, it was necessary for their 
protection that competing outside builders should only employ brick- 
îayers upon the same conditions. So it was for the advantage of the 
bricklayers themselves to hâve means for enforcing uniformity in 
terms of emplojmaent. 

It also seems clear from the testimony that the object of clause 6 
was to benefit the bricklayers. Certainly from their point of view sub- 
staintial benefits accrue from preventing the installation of fireproofing 
by separate tontràctors. Through the opération of this clause the men 
who do the exposed work secure the easier and safer inside work and 
more continuous employment than would otherwise be the case. The 
Spëcialization of the bricklayers' trade through the growth of a class 
of workmen who would dévote themselves to setting fire brick and 
would, in the end, take ail that work from the ordinary bricklayer, is 
prevented. 

It is true that the complainant contends that thèse advantages are 
fanciful rather than real, and points out that much of the fireproofing 
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is laid before the walls. Still it appears that a very large amount of 
fireproofing is donc after the walls are completed, and the contention 
of the bricklayers that they obtain advantages through the opération 
of clause 5 in securing différent kinds of work and steady employment 
seems well foùnded. The complainant aiso contends that there would 
be no danger of specialization in the bricklayers' trade should it take 
separate contracts for installing fireproofing, but the évidence does not 
support this contention. On the contrary, it indicates that the appré- 
hensions of the bricklayers, as shown upon the record, are not without- 
foundation. 

Considering ail the testimony, we are satisfied that the direct ob- 
ject of the adoption of the clauses in question was to benefit the parties 
and not to injure the complainant or other persons in a similar situa- 
tion. Any particular or spécial intention to injure the complainant is, 
of course, negatived by the fact that the clauses in question were in- 
serted in the trade agreement between the parties long before the com- 
plainant undertook to do any business in the city of New York. 

The object of the agreement being neither unlawful nor oppressive, 
the next inquiry is whether the means adopted to make it effective were 
unlawful or oppressive. 

As indicated in the statement of facts, no threats or acts of intimi- 
dation except in connection with the enforcement of clause 5 are 
shown. Instances do appear, however, in which bricklayers struck and 
ceased to work because they claimed that work was being done in vio- 
lation of this clause. So, statements were made by members of the 
Builders' Association and of the unions that the complainant would 
not be permitted to take separate contracts for the installation of fire- 
proofing. It is unnecessary to review the acts of the défendants in dé- 
tail. We are not satisfied that if the défendants or their représenta- 
tives made threats, they threatened to do anything which they had no 
right to do. The object of the agreement was not unlawful. The de- 
fendants had the right to strike to secure its enforcement. They also 
had the right to notify the complainant and persons with whom it had 
dealings that it could not take contracts for the installation of fireproof- 
ing contrary to the terms of the agreement without incurring its penal- 
ties. But a threat to do that which a person has the right to do is 
not unlawful. In National Protective Ass'n v. Cumming, 170 N. Y. 
315, 330, 63 N. E. 369, 373, 58 L. R. A. 135, 88 Am. St. Rep. 648, 
already referred to, the court said : 

"They dld not threaten to employ any Illégal method to accomplish that re- 
suit. They notlfled them of the purpose of the défendants to seeure this work 
for themselves and to prevent McQueed and bis associâtes f.rom getting It, 
and in dolng that they but Informed them of thelr Intention to do what they 
had a right to do, and when a man purposes to do something which he has a 
légal right to do, there Is no law which prevents him from telling another 
who will be affected by his act of his Intention." 

And in Park & Sons v. National Druggists' Ass'n, 175 N. Y. 1, 20, 
67 N. E. 136, 143, 62 L,. R. A. 632, 96 Am. St. Rep. 578, it was also 
said : 

"There are no threats alleged in this complaint on the part of défendants to 
do anything except that which they hâve a right to do. If th» views bo far ex- 
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pressed be Sound, jmd as we aald in that case, and it is proper to repeat bëre^ 
that a man may fhreaten to dp tiat whlch the law says he maj do, provided 
that, wlthln tbe rulé laid doWn in certain cases thereln cited, hls motive is to 
help himself ." 

It therefore foUows that the défendants hâve not entered into a com- 
bination to accomplish an unlawful or oppressive object, or a lawful 
object by unlavi^ful or oppressive means, and are not guilty of a corn- 
mon-law conspiracy. 

. Finally, the complainant contends that the agreement amounts to 
a conspiracy under the Pénal Code of the state of New York (section 
168, subds. 5 and 6). But the principles applicable to conspiracies at 
comfnon law, which we hâve considered, apply to conspiracies under 
the statute. The test ol the application of the statute is the purpose 
of the combination, and if the object and means be lawful, there is no 
conspiracy, even though a third person may be incidentally injured. ") 

And so the conclusion must be that the Circuit Court was right in 
dismissing the complaint. Nevertheless it cannot be denied that the 
complaii^ant has grOund for complaining. It desires to engage in a 
^lawful and legitimate business in a lawful and legitimate way and is 
practically prevented from so doing by the acts of the défendants. Its 
right to do business in the manner it desires is interfered with, and 
the law affords it no remedy because such interférence is only inciden- 
tal totjie exercise by the défendants of their own right to contract 
for their own benefit. The complainant is injured, but has no remedy. 
The law pould only make it possible for the complainant to do busi- 
ness in the way it chooses by compelling the défendants to do business 
in the way they do not choose. But, when equal rights clash, the law 
cannot interfère. 

Decree affirmed, with costs. 
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WILLIAMS MERCANTILE CÎO. v. WALTHER. 

(Circuit Court of Appeals, Sixtb Circuit Aprll 15, 1909.) 

Nos. 1,860,1,874. 

1. 8AI,E9 (i 4*)— DrSTTNGUIBHED FBOM BAILÏIBNT. 

A contract between a mercantile company and the bankrupts proTidéd 
that tbe company should place its stock of merchandlse and business in 
the hànds of the baûlf rupts tO be operated by them for a year as a gênerai 
retàll store on conditions agreed on, ylz., that the bankrupt should take 
tbe Stock as per Inventory. conduct tbe business, paying ail expenses, in- 
cludlng rent, Insurance, taxes, clerk blïe, and sell the goods for cash only 
or to responslble parties, and that they yirould replenlsh the stock so that 
it should be at no tlnle lésa than $500 below the Inventory amount, and at 
the close of the term, if tbe value should be less than when taken by the 
bankrupts, they should pay the mercantile company the deflciency, and, 
if greater, the mercantile company would pay for the excess to $500. It 
was agreed that the title to the stock and the additions should remain 
In the mercantile company, and the bankrupts, for the use of the stock, 
should pay 12 per cent on, ail sales to $30,000, 10 per cent on sales above 

*For otbar OBMa B«e aaslé t^le ft { titriiBHR la D«c. £ nia.. iUga. 1907 to date, te Hep'r IndezM 
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$30,000 and up to $40,000, and 9 per cent above $40,000, durlng the year, 
and should hâve the balance of the profits for their services and operatlng 
eipenses. Held, that the contract was one of ballment, and net a sale, 
and was valid under the Mlchigan law. 

[Ed. Note.— For other cases, see Sales, Cent. DIg. §§ 7-11 ; Dec. Dlg. § 
4.*] 

2. Bailmekt (I 3*)— CoNTEACTS— Registbation ce Filing. 

A contract of ballment, by whlch possession of a mercantile stock and 
business was transferred to the bankrupts, who were to operate the same 
for a year In considération of payment of certain percentages on sales, 
was not required by any law of Mlchigan to be reeorded or filed. 

[Ed. Note. — For other cases, see Ballment, Dec. DIg. § 3.*] 

3. Bankbtjptct (§ 326*)— Sbt-Off— "Mutual Débits and Ceedits." 

A ballment contract transferrlng the possession of a mercantile business 
to the bankrupts to operate the same for a year provlded that, for the use 
of the property, the bankrupts should pay to the bailor certain percentages 
on sales, and rent and Insurance, that the bankrupts should keep the stock 
up to within $500 of the original inventory value, that on termlnntion of 
the contract the bailor should pay any inventory excess up to $.'>00, and 
that the bankrupts should be llable for any deficiency. On the termination 
of the contract, the Inventory excess amounted to $1,323.42, but the bank- 
rupts were Indebted to the bailor on account of unpaid Insurance and per- 
centages on sales, etc., $679.73. Heîi, that such Items were "mutual débits 
and crédits" as deflned by Bankr. Act July 1, 1898, c. 541, § 68, 30 Stat. 
565 (U. S. Comp. St. 1901, p. 3450), provlding that such clalms shall be 
set off In bankruptçy. 

[Ed. Note. — For other cases, see Bankruptçy, Cent Dlg. { 514 ; Dec. Dlg. 
( 326.*] 

In Error to the District Court of the United States for the Western 
District of Michigan. • 

Jacob Kleinhaus, for Fred E. Walther. 

Jas. H. Campbell and Isaac C. Wheeler, for Williams Mercantile Ce. 

Before LURTON and SEVERENS, Circuit Judges, and TAYLER, 
District Judge. 

TAYLER, District Judge. On the 30th of December, 1905, the Wil- 
liams Mercantile Company, a corporation of the state of Michigan, 
then and for some years prior thereto doing a gênerai mercantile busi- 
ness at Manton, Mich., entered into a contract with William J. Walker 
and Walter C. Williams, whereby the Mercantile Company agreed to 
place its stock of merchandise and business in the hands and control 
of Walker & Williams, to be operated by them for a period of one year 
as a gênerai ret'ail store upon the terms and conditions set out in the 
contract. 

It was agreed that Walker & Williams should take the stock of 
merchandise as per an inventory to be taken during the second week of 
January, 1906, and immediately take possession, operate, and conduct 
the business in a thorough, efïïcient, and businesslike manner, em- 
ploying sufficient help for the purpose, paying ail expenses, including 
rent, insurance, taxes, clerk hire, etc., and sell goods for cash only 
or to responsible parties. Walker & Williams further agreed that 
they would replenish the stock as rapidly as goods should be sold 
therefrom as nearly as might be, so that the stock on hand should 

*For ottier oaMi lea lams topic & { nuuber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa* 
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at no time be less than $50Ci below the amount as shown by the în- 
ventory, if inventoried at cost price. If, at the close of the term, the 
value of the stock of goods should be less than when taken over by 
Walker & Williams, as shown by inventories, then Walker & Williams 
were to pay to the Mercantile Company in cash the amount of such de- 
ficiency; and if, at the close of the term, the value of the stock of 
goods should be greater than when taken over by Walker & Williams, 
the Mercantile Company was to pay for such excess to the extent of 
$500 only. Walker & Williams agreed to keep the stock insured 
during the life of the agreement to the extent of 80 per cent, of the 
inventory value for the benefit of the Mercantile Company, and in de- 
fault of their procuring and keeping up such insurance the Mercantile 
Company had a right to efïect the same, and Walker & Williams agreed 
to repay the premiums so paid for insurance. It was agreed that the 
title to the stock of goods and merchandise, with the additions there- 
to, should become, be, and remain in the Mercantile Company. Walk- 
er & Williams agreed to pay, and the Mercantile Company agreed to 
accept, "for the use of said stock of goods," 12 per cent, on ail sales 
up to $30,000, 10 per cent, on ail sales above $30,000 and up to $40,- 
000, and 9 per cent, on ail sales above $40,000, during the year 1906. 
Walker & Williams were to hâve the balance of the profits on the sale 
of goods as pay for their services and to cover the expenses of oper- 
ating and carrying on the business. The other provisions of the con- 
tract relate to the manner in which accounts should be rendered and 
the parties be protected in their rights. 

Thereupon the Mercantile Company, on the llth day of January, 
1906, turned its stock of goods and business over to Walker & Wil- 
liams, who continued to operate the store for the year following and 
sold during that period goods to the amount of $43,350.59, on which 
théy paid, prior to the day when the stock was turned back to the 
Mercantile Company, ail of the oercentages provided for accruing up 
to the Ist of Decerriber, 1906. Early in January, 1907, the Mercantile 
Company repossessed itself of the entire stock of goods then on hand. 
The invoice value of the goods when ttirned over in January, 1906, 
was $14,053.31. On the day they werè returned to the Mercantile 
Company the inventory value was $15,375.73. In the year during which 
Walker & Willjàms were in possession of the store they bought and 
added to the stock goods to the amount of $41,649.85. Of the goods 
which were, turned back to the Mercantile Company when they as- 
sumed possession of the stock about one-half of it was made up of 
goods which were in stock when originally turned over to Walker & 
Williams. In 1907, when Walker & Williams gave up possession of 
the goods, they were indebted, on account of the business, about $10,- 
000, and there was due them on accounts between $5,000 and $6,000. 
Individually, they were people of small means; each of them being 
the head of a fàmily and owning a homestead worth about $1,300. 

At the time when the Mercantile Company took possession of the 
stock of goods, it did not insist upon the enforcement pf that provi- 
sion of the contract which required it to pay to Walker & Williams 
only to the extent of $500 for such excess as the value of the goods 
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then turned over had over the inventory value when originally turned 
over, but settled as if it was required to pay the Ml amount, $1,333.42, 
the actual excess in the later value over the first value. During the 
year the Mercantile Company had paid on account of insurance on 
the property $362. There was due to it on account of percentages 
for sales about $360, and for rent during December and 10 days in 
January between $40 and $50, making the entire amount of the in- 
debtedness of Walker & Williams to the Mercantile Company, growing 
out of the contract, $769.73. Deducting this indebtedness from the 
sum of $1,323.42, representing the excess of the last over the first in- 
ventory, the Mercantile Company paid to Walker & Williams $553.60. 

On the 6th day of March, 1907, a pétition in involuntary bankruptcy 
was filed against Walker & WilUams in the District Court, and there- 
after they were adjudged bankrupts, and Frederick E. Walther was 
elected trustée. Later the trustée brought this action, seeking to re- 
cover from the Williams Mercantile Company the stock of goods so 
turned over to them by Walker & Williams and for damages. On 
the trial the District Court ruled against the trustée as to his claim 
to title to the stock of goods turned over by the bankrupts, but direct- 
ed the jury to return a verdict for the plaintifï for $769.73, with in- 
terest, making in ail $801.80, being the différence between the amount 
of cash which the Mercantile Company paid to the bankrupts and the 
excess value of the goods as turned over at the time above the inven- 
tory value the year before, on the ground that there was a préférence 
given to the Mercantile Company to that extent. Both sides prose- 
cute error; the trustée to the décision of the court that the Mercantile 
Company was entitled to receive back the stock of goods from the 
bankrupts, and the Mercantile Company from the direction of the 
court to return a verdict against it for $801.80. 

As to the first of thèse questions: The theory of tlie trustée, on 
which he prosecuted his original case and novv prosecutes error, is that 
the transaction between the Mercantile Company and Walker & Wil- 
liams was a sale, and therefore the turning back of the property in 
January, 1907, was the payment of a debt, and, if so, a préférence. 
The court below denied the validity of this claim. We are of opin- 
ion that the District Court was right in holding that no sale was made 
by the terms of the contract whereby the bankrupts went into the 
possession of the stock of goods January 11, 1906, and that therefore 
the relation of debtor and creditor, as to the stock of goods, did not 
arise between them. If that be true, it necessarily follows that no 
préférence could be given by permitting the Mercantile Company to 
repossess itself of the stock at the termination of the agreement. 
Whether such a transaction could on behalf of the creditors, in any 
other way than that resorted to hère, be avoided, is not before us. 
It is enough to say that the contract itself was one in the nature of 
a bailment, and was not made invalid or impossible of exécution be- 
cause the stock was to be sold in the usual course of trade and that 
such of the goods purchased from time to time to replenish stock as 
remained in stock at the termination of the agreement should belong 
to the Mercantile Company. 
169 F.— 18 
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The contract related not only to a stock of goods, but to a business, 
The stock is treated as a unit. It is to be kept up to a certain standard. 
It is to be returned to the owner, according to that standard, in one 
year. The necessities of the situation, as well as the spécifie terms of 
the contract, contemplàted sales and replenishment of the stock, while 
the title to ail should be and remain in the Mercantile Company, sub- 
ject only to its obligation to pay for the surplus up to $500 over the 
original inventory value. A contract of this character, whereby pos- 
session is given to another than the owner with the right to sell in the 
usual course of trade, and the title thereof together with the results 
of replenishment of the stock for the purpose of maintaining the 
stock and business as a unit to remain in the owner, is not in violation 
of the settled law of the state of Michigan. No law of that state re- 
quired that such an agreement should be recorded or filed. The rule 
of law in force in Michigan is declared in Erwin v. Clark, 13 Mich. 
10, and Ledyard v. Hibbard, 48 Mich. 431, 12 N. W. 637, 42 Am. 
Rep. 474. To the same effect is Richardson v. Shaw, 209 U. S. 365, 
28 Sup. Çt. 512, 52 L. Ed. 835. There was no error therefore in 
the ruling of the court respecting this branch of the case. 

We come now to the second question, arising out of error pro- 
ceeding No. 1,^74, prosecuted by the Mercantile Company. As we 
hâve seen, whçn the goods were appraised at the termination of the pe- 
riod, their value was $1,323.42 in excess of the inventory of 1906 ; and 
that, while the' contract bound the Mercantile Company to pay no more 
than $500 for any such surplus, this point seems to hâve been waived. 
and the transaction was dealt with on the basis of an obligation by 
the Mercantile Company to pay the full amount of the surplus. Mean- 
time thèse several items already referred to of indebtedness growing 
out of the contract accrued in favor of the Mercantile Company; that 
is to say, the insurance, percentages on the sales, and the rent. The 
state of the case when the Mercantile Company took over the stock 
ôf goods on January 10, 1907, was this : That, growing out of the 
contract, the Mercantile Company was to pay to Walker & Williams 
$1,323.42, and Walker & Williams, on account of the same contract 
and incidental to it, owed the Mercantile Company $769.73. 

We are unable to see why thèse items do not constitute "mutual 
débits and crédits" as defined by section 68 of the Bankruptcy Law 
(Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]), 
wherein it is provided that: 

"In ail cases of mutual débits or mutual crédits between the estate of a 
bankrupt and a creàltor, the account shall be stated and one debt shall be 
setiOff agalnst the other, and the balance only shall be allowed or pald." 

In this case, the balance was against the Mercantile Company and 
was paid by it to Walker & Williams. The theory upon which the 
décision of the court below must hâve rested was that on the state 
of facts whiçh existed the Mercantile Company was bound to pay 
$1,323.42 for thé surplus stock and look to the bankrupts' estate for 
their indebtedness to it. This theory seems to us unsound. We think 
that under the undisputed facts one daim might "be set ofï against 
the other. 
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The contract may be said to hâve had two phases ; one, requiring 
Walker & Williams to turn back to the Mercantile Company the stock 
of goods. This was the bailment part of the contract. Naturally and 
incidentally, certain other obligations arose between the parties in 
connection with this contract: On the one hand, an indebtedness of 
the Mercantile Company to Walker & Williams for any surplus stock 
which might be turned over to it, and, on the other hand, an indebted- 
ness of Walker & Williams to the Mercantile Company for insurance, 
for percentages on sales, and for rent. Thèse were ail parts of the 
same contract, and existing, as they did, at the time when the stock 
of goods was turned back to the Mercantile Company, must be consid- 
ered as mutual débits and crédits, the one to be offset against an equal 
amount of the other. 

It follows from this that the décision of the court below as to this 
point must be reversed, and the gênerai order would be to affirm the 
court in case No. 1,860 and to reverse in case No. 1,874. 



CLTDB COMMERCIAL S. S. CO., Ltd., v. WEST INDIA S. S. 00. 

(Circuit Court of Appeals, Second Circuit March 16, 1909.) 

No. 169. 

1. Shippino (§ 39*)— CHABrEES—CoNSTBUOTiON— Démise ov Vessel. ' 

A tlme charter of a steamer to be offlcered, manned, provlsioned, maln- 
tained, and navigated by the owner, and to be placed at the disposai of 
the eharterer to the extent of her cargo space, Is not a démise of the ves- 
sel, although the charter party speaks of her "delivery" to the eharterer. 

[Ed. Note.— For other cases, see Shipping, Dec. Dlg. § 39.*] 

2. Shipping (§ 39*)— Chabtebs— Consteuction of Chabtee Paett. 

A provision In a charter party, which contains Independent covenants 
to be performed by each party, that acts of God, enemies, périls of the seas, 
errors of navigation, etc., are mutually excepted, opérâtes merely to relieve 
either party from llability to the other on account of the breach of any 
of such covenants on his part, wbere it results from any one of the ex- 
cepted causes. Such exceptions do not apply, however, to a spécial provi- 
sion for the suspension of charter hire for delay, resulting from any one 
of certain enumerated causes, many of which are the same as those specl- 
fled in the exceptions. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. S 39.*] 

8. ShippiWo (§ 49*) — Chaetee — Déduction of Chaetee Hibe— Détention of 
Vessel in Quaeantine— "Deficienoy of Men"— "Eksteaint of Peinces 
ce People." 

The détention of a vessel under a tlme charter at an Intermediate port 
on her voyage under a gênerai quarantine régulation of the state because 
she came from a port which under such régulations was presumptlvely 
Infected was not caused by a "deflciency of men" constructively or other- 
wlse, within a clause of the charter party relieving the eharterer from the 
payment of hire in case of delay from such deflciency, but was through 
"restraint of princes or people" within a provision mutually excepting such 
cause, and the eharterer is entitled to no déduction therefor. 

[Ed. Note. — For other cases, see Shipping, De& Dig. § 49.* 

For other définitions, see Words and Phrases, vol. 7, p. 6186. 

Déductions and offsets from charter hire of vessel, see note to Tweedie 
Trading Co. v. George D. Emery Co., 84 C. O. A. 254.] 

•For otlisr cases see same topic & i ndmbbb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexas 
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Appeal from the District Court of the United States for the South- 
era District of New York. 

Convèrs & Kirlin (J. Parker Kirlin and John M. Woolsey, of coun- 
sel), for appellant. 

Wheeler, Cortis & Haight (Charles Haight and Clarence Bishop 
Smith, of counsel), for àppellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is a libel by the owner of the steam- 
ship Santona to recover déductions made by the charterer from the 
charter hire. The charter party contains the following provisions ma- 
terial to be considered : 

"The said owners agrée to let and the sald charterers agrée to hlre the said 
Bteâmshlp from the time of dellvery for six calendar months. Steamer to be 
placed at the disposai of the charterers at a safe U. S. Atlantic port. • • * 
It is understood that steamer is to come ont in ballast • * * being on her 
dellvery ready to receive cargo and tlght, staunch, strong and In every way 
fltted for the service • • • (and with full complément of offlcers, seamen, 
engineers and flremen for a vessel of her tonnage) and to be so maintained 
during the continuation of this charter party. 

"(1) That the owner shall provide and pay for ail provisions, wages, and 
consular shlpplng and dlscharglng fées of the captain, officers, engineers, 
firemen an^ crew • • • also for ail the cabin, deck, engineroom and other 
necessary stores and maintaln her in a thoroughly efficient state in hull and 
machlnery for and during the service. 

"(2) That the charterers shall provide and pay for ail the coals, fuel, port 
charges, pilotages, agencles, commissions, consular charges (except those per- 
taining to the. captain, offlcers or crew) and ail other charges whatsoever ex- 
cept those before stated." 

"(4) That the charterer shall pay for the use and hlre of said vessel 962 
pounds ten Shillings per calendar month commencing on and from the date of 
her dellvery," etc. 

"(6) Payment of sald hlre to be made in cash semimonthly In advance at 
New York * • * and in deifault of such payment or payments as herein 
speclfled the owner shall hâve the faculty of wtthdrawing sald steamer from 
the service of the charterers without préjudice to any claim that the owners 
may otherwise hâve on the charterers in pursuance of this charter." 

"(9) That the whole reach of the vessel's holds, decks, and usual places of 
loadlng and accommodation in the Shlp (not more than she can reasonably 
stow and carry) shall be at the charterers' disposai reservlng only proper and 
sufficient space for sbip's offlcers, crew, tackle, apparel, furnlture, provisions, 
stores, and fuel. 

"(10) That the captain shall prosecute his voyages with the utmost dis- 
patch. • • •" 

"(14) That the master shall use ail diligence in caring for the ventilation of 
the cargo. 

"(15) That in the event of the loss of time from deficiency of men or stores, 
breakdown of machlnery, stranding, flre or damage preventlng the worklng 
of the vessel for more than twenty-four running hours the payment of hire 
shall cease untll she be again in an efficient state to résume her serv- 
ice. • * « " 

"(17) The act of God, enemies, flre, restraint of princes, rulers and people 
and ail dangers and accidents of the seas, rlvers, machlnery, boilers and steam 
navigation and errors of navigation throughout this charter party always 
mutually excepted." 

"(21) Steamer Is to be docked, bottom cleaned when an opportunity occurs 
In U. S. north of Hatteras or In Europe and payment of the hlre to be sus- 
pended untll she Is again in proper state for the service. • • • » 
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It will thus be seen that the owner officered, manned, and provi- 
sioned the vessel, was in entire control of her navigation, and bound 
to maintain her during the charter party in good condition. The ex- 
pression "delivery" of the vessel to the charterer and "delivery" by 
it at the end of the term to the owner is to be construed in connec- 
tion with thèse provisions and with the further provision thàt she was 
to be "placed at the disposai of the charterers" to the extent of the 
space agreed upon. We entertain no doubt that the charter did not 
amount to a démise of the vessel. Reed v. United States, 78 U. S. 
591, 20 Iv. Ed. 220 ; United States v. Shea, 153 U. S. 178, 14 Sup. 
Ct. 519, 38 L. Ed. 403. If she had been at fault for a collision during 
the term, it would scarcely be conlended that the charterer would be 
personally responsible. 

Irrespective of the spécial provisions and exceptions, there can be 
no doubt that, if the owner failed to perform any of its covenants, it 
would be responsible in damages to the charterer which might be meas- 
ured in some cases by the charter hire and which in other cases might 
be more or less than the charter hire. If the charterer failed to per- 
form its covenants, it would likewise be liable to the owner in damages, 
measured if the failure were in payment of the charter hire by the 
amount of hire unpaid with interest, or, if it were a failure to provide 
coals or pilots or pay port charges, measured by the amount of the 
damages so caused to the owner. The parties, however, did provide 
a séries of exceptions in article 17 which are described as "mutual." 
We think this word cannot be construed in the sensé of reciprocal in 
respect to the same broken engagement because the charter party 
contains no such reciprocal or interdependent covenants. The charter- 
er makes no spécial covenant in considération of the owner's under- 
taking to maintain the hull and machinery in good condition ( 1) ; to 
put the agreed space at the disposai of the charterer ( 9) ; to prose- 
cute the voyage with dispatch (10); to ventilate the cargo (14); and 
to clean the ship's bottom (21). Its covenant to pay charter hire (4 
and 6) is in considération of the performance by the owner of ail its 
covenants. Similarly the owner covenants nothing in spécial consid- 
ération of the charterer's undertaking to provide coals and pilotages 
and pay for port charges, etc. (2) ; ail its covenants together being 
made in considération of the charterer's single covenant to pay hire. 
By mutual we understand that the parties intended the exceptions to 
protect each from liability to the other whenever performance of any 
covenant was prevented or delayed by any exception. If the owner 
were prevented from maintaining the vessel in an efficient state or 
from giving the whole space contracted for or from prosecuting the 
voyage with dispatch or from properly ventilating the cargo or clean- 
ing the ship's bottom by any of thèse exceptions, he would not be re- 
sponsible to the charterer. On the other hand, if the charterer were 
so prevented from furnishing coals, paying port charges or furnish- 
ing pilots or from paying hire on the date fixed, it would be relieved 
from liability therefor to the owner, and, in the case of charter hire, 
the owner could not withdraw the steamer as provided in article 6. 

If the causes enumerated in article 15 for which payment of hire 
is suspended were whoUy différent from the exceptions in article 17, 
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ît mlghtbe laîriy contended that those exceptions applied to them, but 
they include roany catégories exactiy alike. If hire is to be suspended 
for delay over'gl hours caused by breakdown of machinery, that de- 
lay is immediately excused by the exception of accidents to machinery 
in article 17. Suspension in case of stranding is immediately excused, 
whether the owner is at fault or not, by the exception of accidents 
of the sea or errors in navigation ; suspension in case of fire by the 
exception of fire. This leads us to the conclusion that article 15 must 
be understood to state absolute catégories in which the parties intend- 
ed the hire to be suspended whether the owner was at fault or not, and 
therefore that article 1.7 does not apply to them at ail. 

Hard cases may be imagined, but the question is what does the con- 
tract, as written, mean, and by it the parties must abide whether the 
results are hard or not. The vessel was detained at Colon after she 
had discharged her cargo, and before she proceeded on her voyage, 
one day 18^ hours. The master wrote to the charterer at the time 
that he had to remain beçause the second and third engineers, having 
developed fever, were tod weak to attend to their duties ; "so I had to 
remain, but hope to get away to-raorrow morning." The master hav- 
ing lost the time because he had not, or thought he had not, a suffi- 
cient crew to proceed with (though subséquent events showed he was 
wrong in this particular), the delay was due to a deficiency of men 
under article 16, and the charterer was entitled to deduct charter hire 
for that time. The vessel was subsequently delayed 10 days and 20 
hours at Sabine because Of the quarantine laws of the state of Texas. 
The proclamation of the Governor by authority vested in him by the 
laws of that state declared every vessel coming from a port south of 
25 degrees north latitude to "be cpnsidéred infected unless proof to 
the contrary be submitted to the state health officer and spécial ex- 
emption be granted to said places. * * * " The Santona came from 
such a port, viz., Colon, and, as she was detained as infected, it is 
f air to assumé that no such exemption had been granted to Colon. The 
proclamation f urther provided : 

"Vessels from an Infected place havîng had eickness or deaths en route, but 
having no slcknesS at the time Of arrivai, wlU be dlslnfected and held seven 
full days after disinfection under observation before being releasod and a 
longer Urne if Considered necessary by the sald health offlcer." 

The Sahtôna fell withiri this description, and her détention was pro- 
longed after the first sevèn 4ays because some new cases of fever ap- 
peared. The delay was not caused by a deficiency of men constructive 
or otherwise, as in the case of Tweedie Trading Co. v. Emery, 154 
Ped. 472, 84. C. C. A. 253. In that 'case the crew were constructively 
déficient, just as the vessel in this case was constructively infected. 
There was, therefore, no deficiency of men within article 15. 

, Détention by quarantine authority is a restraint of princes or people. 
The Progresso (D. C.) 42 Fed. 229; Id., 60 Ped. 835, 2 C. C. A. 46; 
The Santona (C. C.) 152 Ped. 516; Carver on Carriage of Goods by 
Sea, § 82. Accordingly this exception which prevented the owner from 
prosecuting his voyage with dispatch relieves him from liabilityto the 
charterer for the delay so caused. The case is to be treated as if no 
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delay had cccurred. On the other hand, the charterer is not pro- 
tected by the exception from paying hire because it was not thereby 
prevented frcm paying hire and because it had the use of the vessel 
for which it was to pay notwithstanding the interruption. The case 
is not at al] like that of Northern Pacific Railway Co. v. American 
Trading Co., 195 U. S. 439, 25 Sup. Ct. 84, 49 L. Ed. 369, in which 
a deputy collector, through his mistaken understanding of the law, 
refused a clearance to a steamer unless a shipment of lead which was 
contraband of war during the Chinese-Japanese War were first dis- 
charged. In that case there was no statute of the United States nor 
any proclamation of the Président requiring clearance to be refused 
to a vessel having on board articles contraband of war. Mr. Justice 
Peckham said : 

"Hère there was no Intervention of the government of the United States. 
The exportation of lead was never prohibited by the Treasury Department 
during the war between China and Japan. There was no change in the law 
or the polley of this government subsequently to the mailing of the contract 
by which its performance was excused. The exportation of the lead was légal 
when the contract was made and contlnued to be so after the exécution of 
such contract, although the deputy collector mistakenly refused to grant the 
clearance unless the lead was taken off the vessel. Such mistalien décision 
did not render the original loading of the lead on the ship unlawful, nor 
would It hâve been unlawful for the ahip to proceed with the lead on board 
provided the clearance had been had. It was not an act of the state, there- 
fore, which prevented the sailing of the vessel wlthin the true meaning of 
such a term, but a mistaken act of a subordinate ofiBcIal not Justifled by law, 
and not sufflcient as an excuse for the nonperformance of the contract in ques- 
tion under the circumstances already detalled. If the blll of lading were re- 
garded as applicable for this purpose, the refusai of the clearance did not 
constitute a 'restraint of princes, ruiers or people,' within that clause of the 
bill." 

The decree is reversed, and the court below directed to enter a de- 
cree for the libelant for the amount deducted from charter hire for 
delay at Sabine, with interest and one-half the costs of both courts. 



MOBIMURA BROS. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit April 13, 1909.) 

No. 212 (4,986). 

1. CusTOMS DUTIE3 (§ 37*) — CLASSincATioN— RicE Paste Cuetains— Ejusdem 

Genekis— "Articles in Pakt of Beads." 

Curtains in ehief value of rice paste formed into regular-shaped par- 
ticles are dutiable under Tarife Act July 24, 1897, c. 11, § 1, Schedule N, 
par. 408, 30 Stat. 189 (U. S. Comp. St. 1901, p. 1673), relating to "articles 
• • * In part of beads," not belng excluded by the doctrine of ejusdem 
generis, though the paragraph also enumerates laces, wearing apparel, 
ornaments, etc. 

[Ed. Note. — For other cases, see Customs Dutles, Cent Dlg. % 122 ; Dec. 
Dlg. i 37.*] 

2. Cttbtoms Duties (§ 25*)— Classification— "Paste." 

The provision in Tarife Act July 24, 1897, c. 11, § 1, Schedule B, par. 112, 
30 Stat 158 (U. S. Comp. St 1901, p. 1635), for manufactures of "paste," 

*For otber oaseï see same topic & { nuubbb in Dec. & Am. Dlgs. UOT to date, & Rep'r Indexe* 
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Ineludes' only the form of paste' whîeh Is a varlety of glass, and does not 
embrace articles made from rice paste. 
[Ed. Note.— For other cases, see Customs Dutles, Dec. DIg. § 25.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

There was no written opinion below, the Circuit Court' affirming a 
décision by the Board of United States General Appraisers, G. A. 6,- 
638 (T. D. 28,257), which had affirmed the assessment of duty by the 
collector of customs at the port of New York. The board held that by 
virtue of the similitude clause in Tariiï Act July 24, 1897, c. 11, §■ 7, 
30 Stat. 205 (U. S. Comp. St. 1901, p. 1C93), the articles in question 
were dutiable as "articles * * * in part' of beads," under section 1, 
Schedule N, par. 408, 30 Stat. 189 (U. S. Comp. St. 1901, p. 1673), 
even if they were not in fact composed of beads. 
■ The paragraph ref erred to reads in part as f ollows : 

"408. * * • Laces, embrolderles, galloons, wearing apparel, ornaments, 
trlmmlngs ànd other articles not specially provlded for In this act, composed 
wtiolly or in part of beads or spangles made of glass or paste, gelatin, métal, 
or other matgrlal, but not composed In part of wool, sixty per centum ad 
valorem." 

In the oral argument and in their brief the importers' counsel urged 
especially that the goods in controversy (curtains) were excluded from 
said paragraph under the doctrine of ejusdem generis, and contended 
for assessment either under Schedule B, par. 112, 30 Stat. 158 (U. S. 
Comp. St. 1901, p. 1635), relating to manufactures of "paste," or un- 
der section 6, 30 Stat. 205 (U. S. Comp. St 1901, p. 1693), relating 
to unenumerated manufactures. 

The board's opinion reads ^s follows : 

SHARBBTÏ'S, General Appralser. The merchandise in question consista 
of curtains made of wood, cotton cord, ànd rice paste. It is stipulated In the 
record that rice paste Is the component material of chief value in the com- 
pleted articles, which are dealt in under the generic name of "rice curtains." 
• • * The only provision in the act for manufactures of "paste" is in the 
schedules dealing with "glass and glassware," and in both the jevvelry and 
glasEvvare schedules in the several paragraphs relating to "paste" the latter 
wor(J is alvrays coupled with glass. Hence we hâve no dlfflculty in reaching 
the conclusion that rice dough, although probably paste, within the dictionary 
définition of the word, is not the substance provlded for in paragraph 112, 
which ineludes only the varlety of glass known as "paste." U. S. v. Popper et 
al., 66 Fed. 51, 13 O. O. A. 325. In consonance with thls conclusion we hold 
the dlsputed articles are either dutiable at 20 per cent, ad valorem, as elaim- 
ed, under section 6, or at 60 per cent, ad valorem, as assessed, either direcUy 
or by similitude, under paragraph 408. 

It requires merely an inspection of the exhiblts in this case to show that 
rice: curtains bear a very close resemblance to beaded curtains. If, indeed, they 
are not suoh in fact The same conditions obtaln as to numerous other arti- 
cles, such as glass bead fan chains, necklaces, ornaments, etc., exact counter- 
parts thereof now being made of rice dough, as may be seen by an inspection 
of the exhiblts In Re Cattus, protest 250,770, declded concurrently with this 
casé, Ab. 15,858 (T. D. 28,278). Theré is some évidence tendlng to show 
that the small particles, when removed from the strlngs^-whlch may readily 
be doue wlthout destroying them — wouid be known as beads; but upon this 
point commercial désignation cannot be Invoked, the testlmony being con- 
fllctlng. 

*For other cases lee iamé toplc & { ncmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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We are not much Impressed wlth the argument of Importera' counsel that 
beads must be made of some durable substance, nor that the partiales, If sep- 
arated from the strings, would be discarded as waste. Rlce dough. If baked 
to extrême hardness, is equally as durable as gelatin, which Is enumerated 
among the materials of which beads or spangles are made; nor would any 
attempt be made to recover glass beads of a similar size to those in ques- 
tion, were they to be separated from the string. TJnquestionably both de- 
scriptions, if so separated, would be swept out as worthless. There is much 
force in the argument of the attorney for the government that witnesses who 
do not deal in rice curtalns were not qualifled to pass upon the commercial 
description of such articles. We do not, however, feel that It is Incumbent up- 
on us to détermine whether or not the articles are composed wholly or in part 
of beads. 

Section 7 provides that articles not enumerated in the tarife aet, which are 
slmllar either in material, quality, texture, or the use to which they may be 
applied, to any article enumerated therein as chargeable with duty. shall pay 
the same rate of duty which is levied upon the enumerated article which It 
most resembles In any of the particulars mentioned. , Curtalns composed In 
chief value of beads are enuijierated as articles composed wholly or In part 
of beads. Rice curtalns are so slmllar to beaded curtalns as to leave a doubt 
In our minds If they are not such In faet. They talie thelr place among the 
latter In trade and commerce ; and this f act alone, in our opinion, is sufficlent 
to defeat the Importers' clalm. Even were ail of the requirements of mate- 
rial, quality, texture, and Intended purpose of use, etc., instead of any one, we 
do not thlnk there Is a sufflcient différence between beads composed of gela- 
tin or wax and baljed rlce dough, nor in either of the other respects mention- 
ed, to ellmlnate them from the similitude provision. 

In accordance with the views herein expressed, and foUowing décisions of 
thls board (see G. A. 6,150. T. D. 26,707, and G. A. 4,189, T. D. 19,495), we 
overrule the protests and afDrm the décision of the collecter In each case. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for appellants. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 
PER CURIAM. Décision of the Circuit Court affirmed. 



FYMAN S. S. CO., Limited, v. MEXICAN CENT. RY. CO. 

(Circuit Court of Appeals, Second Circuit. March 16, 1909.) 

No. 200. 

ShIPPING (§ 175*)— DeMUEEAGE— CONSTBtrCTION op Chaetek Paett— Loadinq. 

Under a charter party' providing for the payment of demurrage by the 
charterer for delay in loading or discharging beyond the lay days speci- 
fied, "except In case of strikes or any other accidents or causes beyond 
the control of the charterer," the charterer is not Uable for delay in load- 
ing caused by the refusai of the owner of the coal dock at which the ves- 
eel was dlrected to load, and which was the only one at which the char- 
terer could reasonably load, to give her proper dispatch, which was a 
cause "beyond the control of the charterer," wlthin the meanlng of the 
exception. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 572; Dec. Dlg. 
$ 175.* 

Demurrage, see notes to Harrlson v. Smith, 14 C. G. A. 657 ; Randall v. 
Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

•For otber caaes see same toplc & 5 numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Appeal from the District Court of the United States for the South- 
ern District bf New York. 

This cause cornes hère upon appeal from a decree awarding to the 
libelant, the owner of the steamship Dunholme, demurrage by reason 
of her détention in the port of Philadelphia from December 24, 1906, 
to January 4, 1907. The opinion of the District Judge will be found 
in 164 Fed. 441. 

Frederick R. Swift (George L." Kobbe and Joseph H. Choate, Jr., of 
counsel), for appellant. 
J. Parker KirHn and Russell T. Mount, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The relevant clauses of the charter 
party are as foUows : 

" * * * That the saW steamer ♦ • • éhall • • • proceed to the 
port of Philadelphia and after discharge of her Inward cargo there load In 
the custoiuary manner from the agents of the frelghters, at such dock or 
wharf as sbe may be ordered to by charterers' agents on arrivai, fuU and 
complète cargo, conslstlng of about 6,000 tons of coal. • • ♦ 

"It la agreed that the days for loadlng and dlscharglng shall be as foUows: 
Commenclng àt 6 o'clock a. m. on the day after vessel reports and Is ready 
to recelée or discharge cargo. Cargo to be loaded at customary dispatch. 
* • • 

"Demurrage, If Incurred, to be pald by the charterers or thelr agents at 
the rate of 10 cents United States currency per net reglstered ton per day 
(except In case of strlkes or any other accidents or causes beyond the control 
of the charterers whlch may prevent or delay the loadlng and or dlscharglng). 
Détention by frost or quarantlne not to be reckoned In lay days." 

Several points hâve been discussed in the briefs, but it will be nec- 
essary for us only to consider the exception in the last of the above- 
quoted paragraphs. 

The findings of the District Judge, which are hère summarized, are 
supported by the testimony and sufficiently set forth the facts. After 
arrivai at the port of Philadelphia the vessel discharged, put herself in 
condition to receive cargo, and gave written notice of the fact. The 
cargo provided was ready at the piers of the Pennsylvania Railroad 
Company at Greenwich Point, in that port. In Philadelphia coal as 
cargo is never loaded in any other way than through chutes, from 
which coal contained in railroad cars is dumped directly into the holds 
of vessels. There are only three places at which coal in cargo quanti- 
ties çan be thus loaded. Thèse are the piers of the Pennsylvania Rail- 
road at Greenwich Point, those of the Baltimore & Ohio Railroad 
Company at Jackson streejt, and those of the Philadelphia & Reading 
Company at Port Richmond. Vessels of the size of the Dunholme 
cannot be loaded at the Baltimore & Ohio piers at Jackson street, and 
there are but four berths at which she could be loaded at Greenwich, 
and but one at Port Richmond. Thèse varions piers were entirely 
under the control of the railroad companies, which owned them, and 
no shipper had any power to control the order in which vessels should 
be admitted to them, nor to procure a berth for any vessels, except as 
the owner s of the piers might permit. Before the steamer finished 
discharging, charterer's agent communicated with the officer in charge 
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of the Pennsylvania Railroad piers, who had the power to détermine 
the order in which vessels should receive their berths, notifying him 
that the Dunholme would require a berth on or about December 17th. 
Thereafter he made repeated and persistent applications to the proper 
officers of the railroad to secure a berth, and, as the District Court 
finds, "respondent did ail it could to expedite the loading." 

It was suggested on the argument that the coal provided for her 
cargo might hâve been sent through the city by rail from Greenwich 
Point to Port Richmond ; but the évidence indicat'es that it was not 
within the power of the shipper to compel the Connecting railroads so 
to convey. The vessel was delayed two weeks by the arbitrary action 
of the Pennsylvania Railroad, which, instead of giving her proper dis- 
patch, postponed her admission to a berth until after other vessels, 
which came later, but which happened to belong to shippers whom the 
railroad favored, had been admitted and loaded. The cause of this 
delay in loading was evidently "beyond the control of the charterers," 
in the ordinary use of that phrase, and we are not pérsuaded to the con- 
clusion that it means anything else because it is included in the same 
sentence with "strikes or any other accidents." She was deprived of 
her turn because a third person, who controlled the situation, refused 
to let her hâve it, and such deprivation was the proximate cause of the 
delay. 

The decree is reversed, with costs of this appeal, and cause remand- 
ed, with instructions to decree in conformity with this opinion. 



KUTTROFF, .PICKHARDT & CO. Y. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit April 13, 1909.) 

No. 154 (5,024). 

OusTOMS DxjTiEa (§ 38*)— Feeb List— Ohbome Altjm— "Cbttde Statk." 

The provision for articles in a "crude state," In Tarlff Act July 24, 
1897, c. 11, § 2, Free List, par. 482, 30 Stat. 195 (U. S. Comp. St. 1901, 
p. 1680), does not Include cbrome alum, which is removed from its crude 
State of a paste by a crystalUzing process, tn which it is freed from in- 
ddental impurltles. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. § 38.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon appeal from a décision of the Circuit 
Court, affirming a décision of the Board of General Appraisers (G. A. 
6,647, T. D. 28,346), which affirmed the collecter at the port of New 
York. The importation is commercially known as "chrome alum," 
and was classified under Act July 24, 1897, c. 11, § 1, Schedule A, 
par. 3, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1627), as a "chemical 
sait." It is concededly a chemical sait ; but the importers contend that 
it is entitled to free entry under paragraph 482 : 

"Articles In a crude state, used in dyelng or tanning, not specially provided 
for." 

*For other cases see same topic & S «vmbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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The opinion filed in the Circuit Court reads as follows : 

HAZEL, District Judge. The Board of Appralsers In this case afflrmed the 
décision of the collector, who assessed the marchandise herein as a chemical 
sait dutlable at 25 per centum ad valorem under paragraph 3 of the act oï 
1897. The chlef question Involved herein Is whether the merchandlse, de- 
scribed as Chrome alum, in Its imported state was crude wlthln the meaning 
of law. The wltnesses agrée that when the importation was received in this 
country It was in the crudçst form known to commerce. It is sold to tauners, 
dyers, and manufacturers of mordants for dyers. The Board of General Ap- 
pralsers gave careful considération to the question submitted, and reached 
the conclusion that to crystallize the article — that is, to make it commerclally 
salable — It required reflning or purifylng by chemical process and treatment, 
and on account thereof It was held not to be in a crude state. The Importers, 
however, contend that under the doctrine of United States v. Merck, 66 Fed. 
251, 13 O. a A. 432, United States v. Godwln (C. C.) 91 Fed. 753, and Roess- 
1er & Hasslacher Chemical Co. v. United States (C. C.) 94 Fed. 822, the mer- 
chandlse was in fact in a crude condition, entltling it to free entry under 
paragraph 482 of the tarlff act of 1897, whlch reads: "Articles In a crude 
state used In dyeing and tanning not speclally provlded for in this act." 

The contention is wlthout merlt. In the Merck Case the court had before 
It a drug known as "elaterlum," whlch the government contended was a 
médicinal préparation, but the court was of opinion that it was a drug in its 
crudest form. The évidence showed that to put the Julce of the fruit from 
whlch the drug was produced In the condition of Importation slmply required 
its subjectioii to a process of evaporation and drylng, whlch, however, did not 
advance the article from its crude state. In the Godwln Case, Judge Wheeler 
held that to dry the powder of the pawpaw melon in the sun and sift the 
same to remove deleterlous substances was not a process of reflning or of 
manufacture, and the article retained its crude condition. In the Roessler 
Case the controversy related to zinc dust, and, in the judgment of the court, 
partially oxidized atoms of zinc, whlch Is obtained as a by-product In the re- 
flning of zinc, was an article In a crudè state. Thèse cases are not précédents 
for such a détermination in the case at bar. In vlew of the fact, whlch is 
clearly established by the évidence, that chrome a)um, the by-produet ob- 
tained from oxidlzing anthracene, after réduction, contalns Impurities whlch 
necessltate careful and extenslve reflning to render it commerclally salable, 
and hence can hardly be sald not to hâve been materlally advanced in man- 
ufacture. As stated In the opinion of the board: "The évidence concluslvely 
shows that the article (when Imported) is reflned, is prepared by artificial 
process, and Is in a complète form needlng no other préparation for its use." 

Moreover, it Is held that, when an article bas been assessed at a rate of 
duty whlch Is acqulesced in for a long period of time, such classification is 
entltled to considération. The undlsputed évidence shows that the merchan- 
dlse of the eharacter under considération as a rule bas wlthout protest been 
returned for duty as a chemical sait This rule Is not Inaptly luvoked hère. 
Hills Bros. Co. v. United States (O. C.) 143 Fed. 695, afflrmed (Dec. 4, 1906) 
151 Fed. 476, 81 0. 0. A. 14. 

Thè décision of the Board of General Appralsers is afflrmed. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for ap- 
pellants. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before I^ACOMBE, COXE, and WARD, Circuit Judges. 

■ PER CURIAM. The only question in the case is whether the arti- 
cle is "in a crude state." It is derived as a by-product of the process 
of manufacturing certain coal-tar colors. In such process chromium 
sulphate and potassium sulphate are formed, and thèse two products, 
combined with water, constitute chrome alum; but, as the évidence 
shows, it remains at the close of the process "as a grayish, greenish 
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paste." This seems to be its crude state; but the paste is thereafter 
treated with sulphuric acid, and from the solution the chrome alum of 
importation crystallizes out, being thereby freed from incidental im- 
purities. We concur with the board and the Circuit Court that chrome 
alum thus crystallized is not in a crude state. 
Décision affirmed. 



JAMES SHEWAN & SONS v. NEW ENGLAND NAVIGATION CD. 

(Circuit Court of Appeals, Second Circuit. Marcli 16, 1909.) 

No. 172. 

Shippinq (i 79*)— liiABiLiTT OF Vessels fob Tobts— Injubt to FloatinG Dey 
Dock FBOM Swell— Conteibutobt Fault. 

The owners of a floatlng dry dock, permanently statloned alongside a 
piér, where It was lield by means of wooden coUars passlng over lieavy 
spuds drlven in tlie bottom, having room to move up and down with tlie 
rlsing and falllng of tlie tlde, which was Injured by the excessive swell 
caused by a passlng steamer, held not chargeable with contrlbutory fault 
because of the manner of f astenlng the dock, where It had been the same 
for flve years, during which time the dock had received no serions in- 
jury from passlng vessels; and the steamer held llable for the entire 
damages. 
[Ed. Note. — For other casés, see Shipplng, Dec. Dig. § 79.* 
Liability of vessel for Injuries caused by création of swell, see note to 
The Asbury Park, 78 C. C. A. 3.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 
For opinion below, see 155 Fed. 860. 

Foley & Martin, for libelants. 
James T. Kilbreth, for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The libelants are the owners of a floating 
dry dock attached to the north side of the pier at the foot of Fourth 
Street, East River. It consists of a pontoon, with bulkheads extending 
200 feet on each side; the one on the pier side having four wooden 
collars or saddles, about 50 feet apart, which run up and down on 
four 20x20 oak spuds driven 16 feet into the bottom, their upper ends 
being clamped to the pier. This System allows the dock to slide up 
and down on the spuds with the tide, or as it is pumped out or filled 
with water. 

On the morning of July 11, 1905, the dock, containing about 3,400 
tons of water, was caused to surge to and from the pier, as well as 
forward and backward, to such an extent that the innermost and out- 
ermost spuds were strained, so that they were cracked lengthwise, their 
saddles parted, and the saddles of the middle spuds loosened. The 
District Judge rightly found that this extraordinary motion was caused 
by the displacement waves of the respondent's steamer, William G. 
Payne, coming down the river on a flood tide at an excessive rate of 

*For otiier cases see same topic & ! numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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speed. But he also found the libelants at fault as to the construc- 
tion of the dock, in that they should hâve given the sàddles on the in- 
nermost and outermost spuds more play; the movement of the dock 
being greater there than at the middle spuds. Inasmuch as the dock 
had been used at this same place continuously for five years without 
sustaining damage of any conséquence from passing steamers, we 
think the libelants cannot be fairly charged with lack of care or skill 
in its construction. 

The decree is reversed, and the, court below directed to enter a 
decree for the libelants for the full amount of the damage sustained, 
with interest and costs of both courts. 



NORFOLK Se WASHINGTON (D. C.) STEAMBOAT CD. r. RAGLAND. 

(Carcult Court of Appeals, Fourth carcuit. March 8, 1909.) 

No. 856. 

SHIPPINO (S 166»)i— MiSTBEATMENT DP ShIP PASSENGEB— EXCBSSIVK DAMAOBS. 

An award of $1,000 to a passenger as damages for hls imprisonment 
and mlstreatnteut by the offlcera of a vesael held excessive, and reduced to 
$500, where hls.own conduct was not without blâme. 

[Ed. Note. — For other cases, see Shlpplng, Dec. Dlg. S 166.*] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 
For opinion below, see 163 Fed. 376. 

William H. White, Jr., and Walter H. Taylor (Loyall, Taylor & 
Whit'e, on the brief), for appellant. 
R. T. Thorp (Thorp & Bowden, on the brief), for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and DAYTON, 
District Judge. 

PER CURIAM. This case hère on appeal is a libel in personam ; 
djimages being çlaimed because of the arrest and imprisonment of the 
libelant. The court below allowed him the sum of $1,000 as compensa- 
tion for the maltreatment to which he had been subjected. The only 
contention before us relates to the amount so allowed; the other as- 
signments of error having been abandoned. 

The right of the libelant to recover is plain — in fact, is conceded. 
That he was mistreated as a passenger by the représentative of the ap- 
pellant was fully proven, and that his conduct in connection with the 
matter which resulted in said mistreatment was not what it should hâve 
been, he not being without blâme, is also without' question. Under ail 
the circumstances we are of opinion that an allowance of $500 will be 
ample compensation. Let the decree appealed from be so modified. 

Modified and affirmed. 

«For otlier cases see aame toplc & § numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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CHICAGO-TEXAS LAND & LUMBER CO. T. ROBERTSON et aU 

(Circuit Court of Appeals, Flfth Circuit March 23, 1909.) 

No. 1,840. 

CaHCELLATION of InsTECMENTS (§ 37*)— EiGHT TO Cancbllatiow. 

A bill for the cancellation of a deed to lands sold to an innocent pur- 
chaser to pay debts whlch were a légal charge upon them, where tlie 
complainant does not offer to pay tlie debt, is wltljout equlty. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent Dlg. 
î 73; Dec. Dig. § 37.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Louisiana. 

Hubert M. Ansley, for appellant. 

A. P. Pujo, C. D. Moss, Geo. W. Wall, M. W. Greeson, and David 
G. Robertson, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The bill in this case is one to cancel deeds of real 
estate sold to pay debts of complainant which were an admitted charge 
upon the lands conveyed, and it is without equity, in that complainant 
does not even offer to restore the large sums of money paid out for 
its benefit in satisfaction of such admitted légal charges. Under the 
évidence, Matthews is an innocent purchaser, and is entitled to pro- 
tection in a court of equity. Greeson, although fuUy acquainted with 
the trust relations of Robertson, was a creditor of the complainant, 
and in ail his dealings with the complainant and Trustée Robertson 
appears to hâve acted at arm's length. 

The charges in the bill against Robertson for violation of trust, 
conspiracy for the purpose of making money, and bad faith are wholly 
unsustained by the évidence, which, on the contrary, shows that 
Robertson, as trustée, dealt with his trust fairly and honestly. 

The decree of the Circuit Court is affirmed. 



HENNIBIQUB CONST. CO. v. ARMORED CONCRETE CONST. CO. OF 

BALTIMORE et al. 

(Circuit Court of Appeals, Fourtli Circuit Marcli 11, 1909.) 

No. 861. 

Patents (| 328*) — Infrikgembnt— Reinfoeced Concbete Gibdeb. 

The Hennebique patent. No. 611,907, for a relnforced concrète beam or 
glrder, construed, and held not Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 

For opinion below see 163 Fed. 300. 

*For otlier cases see same topic & S nuubbb In Dec. & Am. Dlgs. ISOT to date, & Rep'r IndezM 
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William B. Whitney, for appellant. 

Arthur Steuart (Steuart & Steuart, on the brief), for appellees. 

- Before GOFF and PRITCHARD, Circuit Judges, and BOYD. Dis- 
trict Judge. 

GOFF, Circuit Judge. The record presented by this appeal is both 
interesting and important, and, while it is voluminous, the real questions 
involved are few, and, we think, readily solved. Tne suit was based 
on the United States patent No. 611,907, for a reinforced concrète 
beam or girder, issued to François Hennebique. The many assign- 
ments of error, considered in connection with the facts to which they 
refer, may be stated concisely as follows : 

It was error to hold that the words "bay," "span," and "compart- 
ment'," as used in the patent owned by complainant, referred to the 
open space between the faces of the adjoining suppbrting columns, and 
that it required the bent rods, used in combination with the straight 
rods and stirrups, to be extended completely over the columns info the 
next span of the girders ; that it was error to hold, as the court below 
did, that the rods used by défendants in the building erected by them, 
and specially complained of in the bill, ext'ended no further than 
the center of the supporting columns, and that if in a few instances 
they in fact did extend a few inches further it was not so intended; 
and that they did not extend into the next bay, so as to obtain any of 
the benefits daimed by the patentée for his construction. 

The défense was the invalidit'y of the patent sued on, because of 
abandonment of invention before patent ; noninvention, in view of the 
art ; noninf ringement. The court below, considering the matters pre- 
sented by the bill, exhibits, answer, and évidence, sustained the défense 
of noninf ringement, and did not, therefore, find it necessary to dispose 
of other questions presented by the record and discussed by counsel. 
We find ourselves impelled to the conclusion reached by the court be- 
low, and, as no questions are involved other than the proper application 
of the facts, we do not deem it essential to discuss in détail the testi- 
mony f rom which that resuit was indicat'ed. We are in f uU accord with 
the opinion of Judge Morris, found in 163 Fed. 300. 

Affirmed. 



LOVELL V. SBYBOLD MACH. CO. 

(Circuit Court of Appeals, Second Circuit. March 16, 1909.) 

No. 149. 

1. Patents (§ 234*)— iNFEirroEMKNr— Identitt ci' Machines. 

The claims of a patent should cover only what the patentée has In fact 
Invented, and not what he Imagines he has Invented ; and the Inventor 
of a practical worklng machine wîll not be held to hâve Infrlnged a prlor 
patent for an unsuccessful machine, which added nothlng of substantlal 
value to the art, merely because the language of Its claims is broad 
enough to include the successful structure. 
[Ed. Note. — For other cases, see Patents, Dec. Wg. | 234.*] 

*For other caiaeE see «une topic & 9 nvmbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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2. Patents (§ 328*)— Ihtfbingembnt— Book-Teimminq Machines. 

The Lovell and Bredenberg patent, No. 490,877, and the Lovell and 
Wllliarnson patent, No. 734,007, each for a book-trlmming machine, con- 
strued, and held not Infrlnged. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 159 Fed. 736. 

Complainant appeals from a decree dismissing the bill in an action 
of infringement founded upon two letters patent numbered, respective- 
ly, 490,877 and 734,907, for book-trimming machines. The Circuit 
Court held that the claims involved were not infringed. 

A. G. N. Vermilya, for appellant. 

Grafton McGill (Alfred M. Allen and Melville Church, of counsel), 
for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The principal controversy relates to claims 

3, 4, 5 and 9 of the patent to Lovell and Bredenberg granted Jan- 
uary 31, 1893, for a book-trimming machine. The spécification de- 
scribes an automatic feeder consisting of an endless chain or ladder 
carrying successive crossbars or pushers for engaging the books singly 
and feeding them.one by one to the cutters. This is the method which 
the patentées regard as the distinguishing feature of their invention. 
What they considered to be a distinct disadvantage and wished to 
avoid was the old method of placing the books or pamphlets in a 
deep pile and subjecting the pile to the action of the cutters. They say 
in the spécification: 

"This method of trlmmlng is defectlve in that the books at the top of the 
pile are eut to a smaller size than those at the bottom by reason of the er- 
fect of the clamp, which holds the pile, and whIch in coming down Invariably 
draws the upper portion of the pile away from the gauge. The opération Is 
also unduly expensive by reason of the numerous manipulations necessary, 
whereby the labor cost Is teudered considérable." 

It is this defective method, which the complainants abandoned, that 
Charles Seybold, président of the défendant, undertook to improve 
with the resuit that he has produced an ingénions, complicated and 
highly efficient machine which cuts deep piles of books with neatness 
and accuracy and marks an important advance in the art. Although it 
is probable that this machine would trim the pamphlets and single 
books described in the Lovell method it is absolutely certain that the 
Lovell machine could not trim the pile of books of the Seybold ma- 
chine. 

Seybold discarded the old endless feed machines, of which the 
Lovell and Bredenberg machine is a type, and proceeded to, improve 
upon that class of machines of which the mechanism shown in the 
Withey patent of June 15, 1880, is a type. Hère the pile of books 
or signatures is clamped on the cutting base, when a table rotâtes a 
quarter of a turn to a position where the ends of the pile are trimmed 

*For otber cases see saine topic & S kumbbb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexei 
169 -P.—IQ 
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by two paralîel knives ; while making this eut the operator places a 
second toile on the table as before and after a second turn the first 
pile Will corne on the third paralîel knife which complètes it, and so 
on with the succeeding piles. 

But one machine was made under the complainant's 1893 patent, 
it was never a commercial success and was abandoned. The patent has 
added nothing of practical value to the art whereas the defendant's 
machine has been an unquestioned sucCess. The daims must be con- 
strued in the light of the contribution which the patentées made to 
the art. They should hold whatever of value they hâve added pro- 
vided it invplved invention to make the addition. It would, however, 
be grossly unfair to compel the builder of a practical working machine 
to pay trîbute to one who has added nothing of substantial value to 
the art, simply because the language of his claims is broad enough to 
include the successful structure. Claims should cover what the pat- 
entée has invented and not what he imagines he has invented. 

But one claim, the eleventh, of letters patent No. 734,907 is involved. 
It is as follows: 

"In a euttlng machloe, a- plate carrier mounted to move laterally and In 
turn supportlng a clamplng bar, and a knlfe carrier, together wlth means for 
holding sald plate carrier In différent latéral positions." 

We agrée with the defendant's expert in thinking that this claim is 
not infringed. He says: 

"I do not flnd in the defendant's machine any part which answers at ail 
to the term 'plate carrier' as used In the claim, nor do I flnd In the defend- 
ant's machine any parts which correspond to the clamplng bar and knlfe car- 
rier as called for by sald elalm. The adjustable brackets, the lower portions 
of which carry the euttlng edges, are In no sensé the plate carriers of the 
Lovell & Wllllamson patent, as the plate carrier of said patent Is deslgned 
as a part havlng ways In which the clamplng frame and knlfe carriers are 
mounted to reciprocate Vertlcally. The claim obvlously does not refer to a 
structure conslstlng simply of a strong base to which a euttlng edge or knlfe 
Is rlgldly clamped or secured, and a pressure bar which moves In unlson with 
the knife until the work is engagea, and always moves In the same direction 
as the knlfe, but the daim must be read In vlew ot the spécification and dis- 
closure In the patent, and by referrlng to the latter we flnd that ail of the 
éléments set forth In the claim are of a spécifie character, each havlng 
characteristics which warrant the use of the rather unusual descriptive terms 
of the claim." 

The decree is affirmed with costs. 



HALL SIGNAL CO. et al. v. GENERAL RT. SIGNAL CO. 

(Circuit Court of Appeals, Second Circuit. March 16, 1909.) 

No. 241. 

Patents (5 S28*)— VALinny and Invention— Railwat Block SioNALiNfl Ap- 

PAKATTJS. 

The Wilson patent, No. 470,813, for an electrlc railway signal, was not 
antlclpated and discloses Invention. It covers the flrst successful auto- 
matic block slgnaling apparatus of the normal danger System, affording 
full protection to the train In front and rear for every Inch of track, and 

*For otlier oases aee «ame topic & 9 numbbb In Deo. & Am. Dlgs. 1907 to date, & Rep'r IndexM 
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Is entltled to a construction sufficlently broad to protect the actual In- 
vention. Clalm 1, as se construed, held In/rlnged. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal frôm the Circuit Court of the United States for the West- 
ern District of New York. 

On appeal from an interlocutory decree entered December 38, 1908, 
holding vahd and infringed letters patent No. 470,813, granted to 
Adoniram J. Wilson for an electric railway signal. The cause was be- 
fore this court in April, 1907, upon an appeal from an order grant- 
ing a preliminary injunction restraining the infringement of the patent 
in suit and four other patents granted to Wilson for similar improve- 
ments. , The bill alleged the infringement of 53 claims, but the dis- 
cussion on the former appeal was limited to 6 claims only. The opin- 
ion reversing the order granting a preliminary injunction is reported 
in 153 Fed. 907, 82 C. C. A. 653. The controversy has now been nar- 
rowed to the considération of the first claim of No. 470,813. 

For opinion below, sCe 168 Fed. 62. 

Macomber & ElHs (Edmund Wetmore and J. William Ellis, cl 
counsel), for appellant. 

William Houston Kenyon and Henry D. Williams, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This is an equity action for the infringement 
of letters patent No, 470,813 granted March 15, 1892, to Adoniram J. 
Wilson, assignor to the complainant, for an improvement in automatic 
electric block signais for railways. The application was filed Novem- 
ber 9, 1891, which must be regarded as the date of the invention. 

The drawings represent, diagrammatically, the invention applied to 
a séries of seven blocks on a Une of railway, the sections varying in 
length to meet the requirements of différent railways. The interme- 
diate blocks — those between the first and the seventh as shown — may be 
duplicated indefinitely. The spécification describes, by référence to the 
drawings, the successive opération of a train upon the signal devices in 
passing over the track sections represent'ed. In the preferred arrange- 
ment shown in the drawings it is intended that each alternate signal 
shall be merely a cautionary signal which the engineer may pass but he 
does this with notice to look ouf sharply for the next signal. The in- 
tervening signais are absolute signais, which he should never pass ex- 
cept when they stand at safety, and if they do not clear before him he 
must stop until they do. In the broad invention the rail circuits are 
normally closed and the signaling circuits are normally open at a cir- 
cuit doser which is constructed to be closed by the action of the train 
upon one of the rail circuits. The signaling circuit' is also capable of 
being broken by one or more normally closed circuit breakers which 
are constructed to be opened by the action of the train on one or more 
of the next succeeding rail circuits of the Une. 

The claim involved is as follows : 

"1. In a block signaling apparatus, the combinatlon, with a séries of normal- 
ly-closed rail-circuits, of a séries of normally open or broken slgnaling-clrcults, 

*For otlisr esses see Mime toplc & l «umbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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eacb slgnallng-clrcult Including a normally-open circult-closer constructed to be 
closed by the action of the train upon one of the rall-circults and also Includ- 
ing a normally-closed clrcult-breaker constructed to be opened by the action of 
the train upon the next succeedlng rail-circuit of the Une, substantially as and 
for the purpose set forth." 

It is a combination daim for a block g ignaling apparatus, having the 
following éléments : 

(1) A séries of normally closed rail circuits. 

(2) A séries of normally open signaling circuits. 

(3) Each signaling circuit including (1) a normally open circuit dos- 
er, constructed to be closed by the action of the train upon one of the 
rail circuits and also including (2) a normally closed circuit breaker 
constructed to be opened by the action of the train upon the next suc- 
ceeding rail circuit of the Une. 

The défense is that the daim, if broadly construed, is invalid in view 
of the prior art, and, if limited to the device shown and described, is 
not infringed. 

The patent relates to the so-called normal danger system as distin- 
guished from the normal safety System, it being contended that the pat- 
entée was the first to make the former a safe, reliable, simple and work- 
able System — having marked advantages over the Systems of the prior 
art. 

The record présents such a wilderness of irrelevant matter that it 
is not easy to deduce therefrom a perfectly clear understanding of the 
respective advantages and defects of thèse rival Systems. We under- 
stand, however, that the normal danger system is equipped with nor- 
mally open signaling circuits so arranged that the force which sets the 
signal at safety never opérâtes except when a train is approaching. 
The signal is held by gravity in the position indicating danger so long 
as no trains are présent and is sent to safety by the on-coming train. 

Under the normal safety System, when tlie engine driver approaches 
a block the sémaphore at the entrance is in an inclined position by day 
and shows a green light by night indicating that the track ahead is 
clear and that he may safely proceed unless the signal rises tb a hori- 
zontal position, or shows a red light. In other words he is to assume 
that the track ahead is clear and safe until the contrary appears by the 
appearance of a danger signal. 

The normal danger system, on the contrary, always shows a red 
light at night and a horizontal sémaphore by day, indicating danger ; 
the safety signal appearing only on the approach of a train and when 
the block to be protected is clear. In the first system the assumption 
is that ail is safe ahead till "danger" appears, and, in the second, that 
ail is unsafe ahead until "safety" appears. 

In the one, if there be no movement of the signais, the engine driver 
keeps on, in the other, unless there be movement of the signais, he 
stops. To quote from the pamphlet said to hâve been written b- the 
président of the défendant: 

"Conslstency argues that ail the signais shall indlcate danger, except where 
they are cleared for the passage of a train." 

From the viewpoint of safety it seems to us that the prépondérance 
of évidence is clearly in favor of the complainants' system. If, through 
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climatic or other influences, the signais cease to operate it seems ob- 
vious that it is much safer that they should clog in the danger rather 
than in the safety position. In the one case the failure of the signal 
to operate might resuit in the unnecessary stopping of a train, in the 
other it might resuit in a rear-end collision. It is not at ail improbable 
that laymen may give greater weight to this feature of the System than 
practical railroad men, but it seems to us that an improvement which 
reduces, in any degree, the chances of derailment and collision, and 
thus safeguards life and property, is entitled to greater considération 
than one which deals only with économies. 

We do not intend to intimate that the Wilson System does not, from 
a practical point of view, compare favorably with the normal safety 
plan. Quite the contrary appears. As the electric current is in opéra- 
tion during the comparatïvely short time that the signal stands at clear 
it is obvious that there is very much less consumption of battery ma- 
terial. As one of the witnesses points out, the expense of maintenance 
increases only in proportion to the amount of u^e, whereas in the nor- 
mally clear System the expense is greatest when apparatus is least used. 
Scientific men, versed in the art of railway signaling had early recog- 
nized that the logic of the situation was ail with the normal danger 
theory. Thus, in 1842, Sir William Cooke writes : 

"I think It hlghly désirable that the ordlnary or quiescent condition of the 
station signal should be a state of danger, and not a state of safety, so that 
a train should never run Into a station wlthout spécial guaranty that it was 
prepared to recelve it" 

This was before the days of automatically controlled block signaling 
but it shows that early in the art of railroading it was recognized that 
the idéal position of the signal was one indicating normal danger. The 
difficulty was not with the theory but with the means to make the 
theory practicable. This was an easy task when applied to a manually 
operated System but the record shows that its practical application to 
an automatic system was obstructed by impediments which it was found 
impossible whoUy to remove, although many skillful and scientific men 
were at work on the problem. At the date of Wilson's invention, in 
1891, the art of railway signaling was in an embryonic condition. Men 
of genius and skill, cognizant of the advantages of the normal danger 
plan, were endeavoring to produce a practical System, but none, prior 
to Wilson, succeeded in perfecting a plan to which hard headed rail- 
road men were willing to intrust the lives and property committed to 
their care. 

The défendants rely upon patents granted to five inven^ors — Robin- 
son, Spang, Pope, Gassett and Westinghouse — to defeat or fatally hm- 
it the claim in suit. William Robinson, in 1873, received a patent, re- 
lating to a normal safety System and in 1879 he received a British 
patent for a normal danger system. It is not pretended that either of 
thèse patents anticipâtes but, if we comprehend the defendant's con- 
tention, it is that Robinson possessed the knowledge, as demonstrated 
by the description and drawings of his patents, to couvert the plan of 
the earlier patent into a successful normal danger system. A sufficient 
answer is that patents are not defeated by what prior inventors might 
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have donc. They, like other men, must be known by their works, and 
no one prétends that the plan described by Robinson in the British 
patent 3,479, in 1879, was operative. At least no one ever attempted 
to operate it. No reliable protection is shown and it is doubtf ul wheth- 
er it could be operated in connection with a block System. 

Robinson is conceded by ail to have been one of the most accom- 
plished signal engineers of bis time. The fact that he failed to con- 
vert bis 1873 System into a normal danger system is mute but per- 
suasive testimony that it was not an obvions thing to do. The de- 
fendant's argument would be more specious if the 1879 patent were 
not hère to confute it. If this distinguished engineer had not made the 
attempt it might be said with considérable force that. had he done so 
he certainly would have succeeded. But what is left of the contention 
in view of the fact that he did attempt it and failed ? Would the court 
be justified in assuming that a skilled mechanic could do what Robin- 
son could not do? 

Four patents. Nos. 164,327, 164,228, 168,059 and 308,995, were is- 
sued to Henry W. Spang, from 1874 to 1878, describing with great 
particularity eight normal danger plans which never went into use. 
Being radically wrong in theory they could never be made practically 
useful. The initial errors in Spang's system were insufficient length 
of the clearing section and lack of efficient protection for the train 
while on that section. The defendant's counsel deny this but we are 
not convinced by their argument. We agrée with the judge of the 
Circuit Court in holding that the protection aflforded by the Spang 
patent, 164,237, was insufficient "owing to the magnetization of a mag- 
net which in this type of signaling was necessary in order to hold the 
signal in its danger position." In other words the danger signal was 
not hald in position by gravity but by electric energy which if with- 
drawn by breakage or for any other reason was liable to cause disaster 
by producing the misleading impression that the track was clear. 

Frank L,. Pope in 1873 was granted a patent, No. 143,529, cover- 
ing a normal danger System or, more accurately, two such Systems. 
Hère too we have the fatal defect of clearing sections but 50 feet in 
length and wholly unprotected. The plan was never put into actual 
use and is admitted to be wrong in principle. 

Oscar Gassett, in 1883, was granted a patent, No. 251,867, for a 
normal danger System, which like ail the others which preceded it was 
never a practical success. The language of the description is some- 
what indeterminate upon the question of duplication if the entire track 
is to be protected, and this bas led to sharp différences of opinion 
among the experts which the court cannot undertake to décide. It is 
enough that a patent which was respected by competitors for 13 years 
and which covers a system which has been in successful opération dur- 
ing its entire life cannot be invalidated by the ambiguous language 
of a patent which has added nothing of value to the art. In such cir- 
cumstances, unusually clear and perspicuous language is necessary. 
Success cannot be anticipated by failure. When the problem of aerial 
navigation is finally solved by the construction of a secure dirigible 
air-ship, it is safe to predict that the inventor's patent will not be in- 
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validated by a prior structure, no matter how perfect it may be, which 
was never known to fly. The difficulty with Gassett's plan is the same 
as with his predecessors, viz., short and insufficient protection for the 
clearing sections. When he attempts to afford entire protection he has 
recourse to track instruments. 

George Westinghouse, Jr., in 1887 was granted a patent (No. 360,- 
638) for a signaling apparatus. Like the Robinson patent, Westing- 
house shows normally closed track circuit, but in a normal safety Sys- 
tem. Like défendants he mounts both his home and distant signal on 
the same post but in other respects he adds nothing to the prior art. 
The judge of the Circuit Court has considered the Robinson, Spang 
and Gassett patents more in détail and we do not deem it necessary 
to repeat his observations regarding them. We hâve endeavored' to 
understand the combinations of the patent, of the défendant and of 
the varions patents which hâve a direct relation to the controversy; 
but to describe them in détail, without recourse to diagrams and référ- 
ence letters, is impossible. Such descriptions even though the ma- 
terial were at hand would be of no gênerai interest and would serve 
no useful purpose. We must content ourselves by giving our conclu- 
sions without entering into minute détails. 

We hâve, then, a situation where a problem is taken up by a number 
of skilled specialists, ail working for its solution, each contributing 
something of value but failing to produce a safe, workable plan. If 
we may judge the prior Systems from the fact that none of them, ex- 
cept in one or two tentative instances, went into actual use, the.infer- 
ence is plain that railroad men were unwilling to take the risk of in- 
stalling them. When Wilson took up the work it had virtually been 
abandoned by the others, they had tried and failed and there was no 
reliablé normal danger plan then in existence. That Wilson solved 
the problem we hâve no doubt, the Systems installed under his patent 
are successful and are rapidly growing in popularïty. We do not con- 
sider him a pioneer in the sensé that he discovered a new art. The 
idea of a normal danger System was old but he was the fiirst to harness 
it and set it to work. So much he has contributed and to this extent 
he is entitled to protection. 

The subject is so abstruse and complicated and the opinions of those 
who are skilled in the art are so diametrically opposed upon almost 
every mooted question that we are forced to bring to our aid presump- 
tions drawn from facts about which there is no dispute. The normal 
danger System is a meritorious one and, concededly, has some advan- 
tages over the rival System. Theoretically it is the idéal System and 
was the one employed when signais were manually operated. Repeat- 
ed efforts had been made to secure a perfect electrically controUed nor- 
mal danger System but always without success. When, therefore, the 
question is whether a prior System described and diagrammatically il- 
lustrated is practically operative, any doubt which arises should be re- 
solved in favor of the working plan and against the paper plan. It 
matters not that ail the éléments of the claim were old when segre- 
gated. Undoubtedly they were old, btjt they were never combined 
before to accomplish the resuit which Wilson accomplished. 
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In approaching the question oî infringement it must be remembered 
that the controversy is confined to the first daim which covers the 
broad invention and has no connection with the second claim which 
relates to the spécifie meahs described and diagrammatically shown. 
Having found that Wilson was the first to devise a successful normal 
danger System affording full protection to the train in front and rear 
for every inch of track, it is manifest that a construction should be 
placed upon the claim as broad as the invention and that he who uses 
the invention without license should be held to infringe no matter 
what else he may use. It must also be borne in mind that the com- 
bination of the claim is expressly related to "a block signaling appara- 
tus" as understood by those skilled in the art. In other words the 
claim cannot be construed to refer to "a succession of unrelated units" 
but to "a séries of consécutive blocks" which are necessary in a block 
signaling apparatus. 

Even were we able to do so, we find it unnecessary to follow the dis- 
cussion, found in the record and briefs, of the différences between the 
plan of the patent and the defendant's plan for the reason that infringe- 
nient does riot, in our judgment, dépend upon the use of the précise ap- 
paratus shown by the patentée in illust'rating his System. The installa- 
tion by the défendant on, the Illinois Central Railroad is certainly "a 
block signaling apparatus*' on the normal danger plan. It would seem 
that when this system was installed tbe défendant was aware of the 
fact that it would infringe the claim of the Wilson patent if liberally 
construed. After an examination, the expert of tbe défendant reported 
that in his judgment, the claims "would be held to be invalid or so lim- 
ited in their scope that the circuits which we proposed to use would no.t 
infringe." The président of the défendant assented to this view. The 
inference is plain that they concluded to t'ake the risk, knowing that 
they would be held to infringe unless a limited construction was giv 
en to the first claim, 

The defendant's system is an embodiment of the Wilson system. It 
has ail the éléments of the claim operating in substantially the same 
way to produce a like resuit. In the defendant's apparatus there is a 
séries (nine) of normally closed rail circuits and a séries of normally 
open or broken, signaling circuits. Each signaling circuit has a nor- 
mally open circuit doser and a normally closed circuit breaker operat- 
ing as described in the claim. The approaching train, if the track be 
clear, produces a "clear" indication of a signal ahead, while a signal 
in the rear stands at "danger" thus affording complète protection. 

The défendant locates its home and distant signais on the same post, 
but this, though quite likely an improvement, is a matter of détail in 
no way changing the opération of tbe combination which produces the 
same resuit upon the séries of distant and home signais respectively, 
as in Wilson's system. Such inconsequential changes do not go to the 
essence of the invention and do not avoid the claim. The défendant 
has moved the distant signais as shown in the drawings of the patent 
and has located them on the posts of the home signais in the rear. The 
différences between its system and that of the patent upon which the 
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défendant bases its contention of non-infringement are stated by com- 
plainants' expert, Mr. Wagner, as follows: 

"Défendant does not Infrlnge: 

"(1) Because It uses subsections. 

"(2) Because it clears distant signais too late. 

"(3) Because It clears home signais too soon. 

"(4) Because It clears distant signal tlirough home signal on ahead. 

"(5) Because it does not clear home signal by a circuit doser 'a' on the block 
to the rear, but only holds home signais to clear by this circuit doser 'a.' 

"(6) Because it puts distant signal to danger by closing a shunt through 
circuit doser 'a.' " 

His answers may be briefly paraphrased, in the same order, as fol- 
lows : 

First. Defendant's blocks were divided into subsections because they 
were too long to be safely and economically operated each as a single 
rail section. 

Second. The distant signal in defendant's syst'em is cleared at a point 
3,000 to 3,000 feet to the rear and remains in the clear position while 
the train traverses this distance which is amply sufScient to clear the 
signal. 

Third. The defendant's home signal is cleared throughout the entire 
block to the rear as shown in the patent by a normally open circuit 
doser. 

Fourth. The circuit of the distant signal is closed as described in 
the patent independently of the home signal on ahead. The actual 
clearing of the distant signal is merely arrested until the home signal 
has moved to the clear position and by doing so has closed a shunt. 

Fifth. Defendant's contention numbered 5, supra, requires the dia- 
gram to which it refers to explain it sat'isfactorily. But without the 
diagram it is plain that it is based upon a somewhat technical construc- 
tion, the fact being that the System would be practically useless were it 
not for the circuit doser "a," which closes and holds the signaling cir- 
cuit closed until the train reaches and enters the block protected by the 
signal. 

Sixth. The distant signal is not sent to danger by a shunt closed 
by the circuit doser "a" but by opening the normally closed circuit 
breaker "f." _ 

We think it unnecessary to dwell further upon the question of in- 
fringement. The subject is fully discussed in the opinion of the Circuit 
Court and is illustrated and elaborated by means of a diagram showing 
the defendant's System. 

The défendant argues that, in any event, the costs of the rebut'ting 
testimony should be borne by the complainants. When it is remem- 
bered that the issue is confined to a single daim of a patent' having but 
one drawing and three pages of description, we are convinced that at 
least half of the record of 3,400 pages is irrelevant and immaterial. 
As, however, the judge of the Circuit Court' has considered and decid- 
ed this question and has awarded this complainant but two-thirds of 
the amount expended in printing and taking testimony, we do not feel 
disposed, assuming the question to be properly before us, to interfère 
with his adjustment of the costs, which is certainly not unreasonable. 
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The paient having expired, the paragraph of the decree providing 
for an injunction should be modified by the Circuit Court. 
The decree is affirmed with two-thirds of the costs of this court. 



DRAPER 00. V. AMBRICAN LOOM CO. et aL 

(Circuit Court, D. Massachusetts. March 24, 1909.) 

No. 492. 

Patehts {§ 325*) — SuiTS foe Infbinoement— Costs. 

Where, in a suit In equlty on several patents, the complalnant succeefla 
as to some and Is defeated as to others, the costs are In the discrétion of 
the court, and wlll be awarded according to the drcumstances of the par- 
tlcular case. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. S 607; Dec. Dlg. 
f 825.*] 

In Equity. 

Wm. K. Richardson, for complainant. 
Wetmore & Jenner, for défendants. 

LOWELL, Circuit Judge. The complainant brought a bill in equity 
to restrain the infringement of three letters patent. Testimony was 
taken concerning ail three of them. At the argument before the Cir- 
cuit Court, the complainant expressly withdrew the first patent from 
considération, and pressed only the second and third. The Circuit 
Court dismissed the bill generally, with costs for the défendant. An 
appeâl was taken by the complainant to the Circuit Court of Appeals. 
At the argument before that court the complainant expressly withdrew 
from the court's considération the second patent, and argued alt'ogeth- 
€r concerning the third. The Circuit Court of Appeals held the third 
patent valid and ihf ringed, and reversed the decree of the Circuit Court, 
with cost's against the défendant in the Circuit Court of Appeals. Pur- 
suant to the mandate of the latter court, the Circuit Court now enters 
a final decree in favor of the complainant in respect of the third patent ; 
but there is controversy concerning the allowance of costs in the Cir- 
cuit Court. 

An examination of the cases cited by the complainant, such as Drap- 
er V. Wattles (C. C.) 81 Fed. 374, and of those cited by the défendant, 
such as Saddle Co. v. Sager Gear Co. (C. C.) 122 Fed. 645, confîrms me 
in the opinion that the Circuit Court is not bound by any hard and fast 
rule to award or to deny costs to one party or to the other in a case 
where several patents are 'in suit, and the complainant has failed as to 
ail but one of them, while succeeding as to that one. As in other 
cases, so in the case supposed, costs are in the discrétion of a court of 
equity, and hère they will be awarded according to the circumstances 
of the particular case. Having examined the calculations made by 
complainant and défendant, I am of opinion that justice will most 
nearly be donc in the case at bar if the complainant is allowed half the 
full costs ordinarily taxable against a defeated défendant in an in- 
fringement suit. No costs are allowed the défendant. 

«For oUier oases see same toplc & S numbbb in Dec. & Am. Blga. 1907 to date, & Rep'r Indezei 
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MALfGNANI et al. v. GEKMANIA ELECTRIC LAMP CO. 
(Circuit Court, D. New Jersey. Aprll 5, 1909.) 

1. Patents (§ 229*) — Peocess— Infeingement. 

ïhe mère transposition of some of the stepa In a patented process does 
not avoid infringement, where neither the prinelple, mode of opération, 
nor resuit is changed. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §| 365-369; Dec. 
DIg. § 229.*] 

2. Patents (| 328*) — Infeingement— Peocess of Evaouating Incandescent 

Lamps. 

The Malignani patent, No. 537,693, for a process of evacuating incan- 
descent lamps, held Infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 328.*] 

In Equity. On final hearing. 

Richard N. Dyer, and John Robert Tavlor. for complainants. 
W. M. Brown, for défendant. 

CROSS, District Judge. A number of défenses were set up in the 
answer filed in this case, which, however, with the exception of that 
of noninfringemenf, were ail abandoned at the hearing. Indeed, save 
as to the excepted défense, there was no testimony worthy of the name 
offered in support of any of them. The bill of complaint is founded 
upon letters patent No. 537,693, issued April 16, 1895, to one Arturo 
Alalignani, for a "process of evacuating incandescent lamps." The 
General Electric Company is a licensee of the patentée. Infringeinent 
of the first claim only is alleged. It is as follows : 

"A process for produclng a vacuum in the bulbs of incandescent lamps 
conslsting in flrst Introduclng into a tubular elongation of sald bulb sultable 
substances capable of being gasified by beat and comblnlng with the gases 
generated by the filament when brought to incandescence to form solld or 
Ilquld précipitations, then exhausting the said bulb by means of a pump 
and sealing the said tubular elongation up, then brlnglng the filament to 
intensive incandescence ■ and slmultaneously heatlng the substance In the 
elongation aforesaid, and finally sealing off the said elongation. In the manner 
and for the pùrpose substantially as descrlbed." 

A high vacuum is a necessary feature of the process of lamp manu- 
facture. Prior to the process disclosed by the patent in suit, there 
had not been known in the art any practical method of exhausting 
the gases from incandescent lamps other than by continuous and pro- 
tracted pumping, which at the time when the patent in suit was granted, 
occupied about 25 minutes, in order to produce a satisfactory vacuum. 
The Malignani process reduced the pèriod of time necessary for like 
exhaustion to a minute or less. Speaking of this process the complain- 
ants' expert says : 

"After some considérable Investigation during the past seven months I hâve 
been able to demonstrate that the Malignani process of Incandescent lamp 
exhaustion, brlefly stated, Is due to a purely physlcal combinatlon between 
the residual gases of the lamp bulb and the eondensed vapors of sultable 
volatile substances, of which phosphorus is one, which are set ont and 
bro&dly covered by claim 1 of the patent hère in suit. This physical com- 
binatlon précipitâtes ail the gases and vapors of the lamp bulb almost simul- 

•FoT ottier oajsea aee same toplc & i numbbb In Dec. & Am. Digs, 1907 to date, Si Rep'r Indexas 
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taneously, so that an almost perfect vacnum Is obtalned. It Is Impossible 
of attainment wlthout the electrical condition of ionization of the lamp bulb, 
whlch results from the intensive Incandescence of tlie fllament. ♦ • * As 
I hâve already stated, a rapid electro-physical absorption of gases, started in 
a relatively liigh vacuum and yielding an almost perfect vacuum, was un- 
known to the prlor patent art and unreferred to in scientlflc and technical 
literature until Malignani had discovered this phenomenon and applied it in 
such a useful manner." 

The uncontradicted testimony in behalf of the complainants shows 
that the patented process is in gênerai use and of the greatest utility ; 
but with this we need not be greatly concemed, since the vaHdity of 
the patent is not in controversy. Testimony was offered in behalf of 
the défendant intended to show that between April and October, 1905, 
it adopted and used in its factory one process in exhausting lamps, 
and that after that date it adopted and used another, and that the use 
of the latter was continued up to the time when the testimony herein 
was taken, Complainants' counsel, in their brief, hâve in the first of 
three parallel columns set forth the six successive steps of claim 1 of 
the patent in suit, and in the second of said columns the steps in the 
process employed by the défendant between April and October, 1905, 
and lastly, in the third column, the steps in the process employed by 
the défendant after October, 1905. Thèse statements are so clear, and 
furthermore so entirely in accord with the undisputed testimony in 
the case, that they are reproduced below in the order above stated, 
and designated as (a), (b), and (c), respectively : 

(a) "(1) Introducing Into the glass tub^lature of the bulb a suitable sub- 
stance (arsenic, sulphur, or iodine, or the like) ; (2) exhausting the lamp 
bulb by meatis of a pump; (3) sealing the tubulature (as by solderlng the 
end of the tube by fuslng the glass, to close ofC communication between the 
lamp and the pump) ; (4) bringing the fllament of the lamp to Intensive In- 
candescence; (5) heatlng the substance in the tubulature; and (6) sealing off 
the tubulature from the lamp, close to the bulb, by fusing the glass." 

(h) "(1) Introducing into the glass tubulature of the bulb a suitable sub- 
stance (amorphous phosphorous) ; (2) exhausting the lamp bulb by means of 
a pump or pumps; (4) bringing the fllament of the lamp to a high incan- 
descence, until a blue haze appears in the bulb (intensive incandescence) ; (3) 
sealing the tubulature (as by compressing a pinch cock upon a pièce of rubber 
tubing, into which the lamp tubulature had been inserted, to close ofC com- 
munication betvceen the lamp and the pump) ; (5) heating the substance in 
the tubulature ; and (6) sealing off the tubulature from the lamp, close to the 
bulb, by fusing the glass." 

(c) "(1) Introducing into the glass tubulature of the bulb a suitable sub- 
stance (red or amorphous phosphorous) ; (2) exhausting the lamp by means of 
a pump or pumps; (4) raislng the fllament of the lamp until a blue halo 
appears in the bulb (Intensive incandescence) ; (5) heating the substance in 
the tubulature; (3) sealing the tubulature (as by compressing a pinch cock 
upon a pièce of rubber tubing, into whlch the lamp tubulature had been In- 
serted, to close off communication between the lamp and the pump ; and (6) 
sealing ofiC thé tubulature from the lamp, close to the bulb, by fusing the 



By a comparison of the defendant's methods as thus shown with that 
of the patent, it appears that the process of the défendant, designated 
(b), followed the process of the patent, except that steps 3 and 4 of 
the patent were reversed, and that process (c) of the défendant, while 
it likewise adopted the steps of the patent, nevertheless transposed 
steps 3, 4, and 5 thereof, and made them 4, 6, and 3, respectively. The 
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testimony clearly shows that the essential feature of the patented pro- 
cess is the raising of the filament of the lamp to intensive incan- 
descence in an attenuated atmosphère, at a time when the vapor of 
a suitable solid substance has been introduced into the bulb to effect 
the précipitation of its gaseous contents in order to obtain the desired 
vacuum. This feature is foUowed in both of the processes of the de- 
fendant. There is, moreover, uncontradicted expert testimony to the 
effect that both of its processes are substantially Hke the process of the 
patent, since they are the; same in principle, mode of opération, and 
resuit. 

Accepting this, then, as proven in the case, the défendant does not 
avoid infringement by merely transposing the steps of the process. 
Transposition of the various steps is, under such circumstances, mère 
évasion. Moreover, the. testimony proves that some of the transposed 
steps were performed well-nigh simultaneously. Then, too, it will be 
noticed that no step was omitted, nor was any new one introduced ; 
but each was used substantially as the patent intended it should be to 
accomplish the desired resuit. Cases holding infringement under cir- 
cumstances Hke those above disclosed, are numerous; for instance, in 
Mowry v. Whitney, 14 Wall. 630, 20 L. Ed. 860, in considering a 
process patent, the court at page 648 of 14 Wall. (20 L,. Ed. 860) said: 

"It hardly seems neçessary to resort to the opinions of experts In ordei' 
to reaeh the conclusion that the process of the défendant is only formally 
différent from that of Whitney, while the essential élément of the two pro- 
cesses Is the same. But the testimony of the experts examined, taken as a 
whole, clearly supports such a conclusion. It Is true some of the wltnesses 
testlfy that in their opinion the processes are différent; but when they at- 
tempt to describe the différence they point out only matters which are merely 
formai, only varlances in the mode of uslng the same process." 

So, too, in Cochrane v. Deener, 94 U. S. 780, 787, 24 L. Ed. 139, 
where a patented process for bolting flour was considered, the court 
said: 

"The forcing of the air currents npward through the screen and film of 
meal carried on it and against the downward fall of the meal, instead of 
forcing them through the bolting cloth in the same direction with the meal, 
is also a mère matter of form, and does not belong to the substance of the 
process. The substantial opération of the currents of air in both cases is to 
take up the light impurities and bear them away on the aggregate current 
through the open flue, and thus to separate them from the middlings. This, 
too, may be an improvement on Oochrane's method; but it is only an Im- 
provement" 

Again, in Celluloïd Manufacturing Co. v. American Zylonite Com- 
pany et al. (C. C) 31 Fed. 904, Mr. Justice Gray, with whom was sit- 
ting Judge Coït, considered a patent involving a process of making cel- 
luloïd sheets and other plastic composition, and in delivering the opin- 
ion of the court, at page 911, said : 

"The facts that the défendants apply the beat flrst from above and after- 
wards from below, while the plaintiff applies the beat flrst from below and 
af terwards from above, and that the sides of the défendants' chase or mold are 
not, like those of the plaintiff, made hollow for the purpose of containing 
steam, do not constltute any substantial différence in the process used by both 
parties. The case in this respect falls within the principle of the décisions 
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of the Supremp Court In Tîlghman v. Proctor, 102 U. S. 707, 730, 26 L. Ed. 
279, and of thïs court In litachlne Co. v. Teague (a 0.) 15 Fed. 390." 

See, aiso, in Hammerschlag Co. v. Bancroft (C. C.) 33 Fed. 585, 
where a process patent for waxing paper was before the court, and in 
the course of his opinion Judge Gresham, at page 589, said : 

"One of the reasons urged agalnst the Identlty of the two processes, and 
against Infrlngement of the flf th elaim, Is that the défendant passes the paper 
under a roUsr submerged In a bath of paraffine, thus applylng the wax to 
both surfaces of the paper, and then passing It through two equeeze roUers 
located over the vat. The défendant may not observe the same order in the 
varions steps of the process that we flnd descrlbed In the reissued patent; 
but It does not foUow that the processes are différent because the varlous steps 
do not succeed eaeh other In precisely the same order. The invention belng 
for a process or an art, the Inventor was not restricted to the partlcular means 
described in hls patent for carrying out his process." 

To the same eflfect are Burdon Wire & Supply Co. v. Williams (C. 
C.) 128 Fed. 927 ; Warren Featherbone Co. v. American Featherbone 
Co. et al. (C. C.) 133 Fed. 304; United States Mitis Co. v. Carnegie Co. 
(C. C.) 89 Fed. 343 ; Universal Brush Co. v. Sonn et al. (C. C.) 146 
Fed. 517; Tilghman v. Proctor, 102 U. S. 707, 730, 26 L. Ed. 279. 

The same rule has been f oUowed in mechanical patents, where parts 
hâve been reversed or transposed. See Devlin et al. v. Paynter et al., 
64 Fed. 398, 12 C. C. A. 188 ; Columbia Wire Co. v. Kokomo Steel & 
Wire Co., 143 Fed. 116, 74 C. C. A. 310; Ives et al. v. Hamilton, Exéc- 
uter, 92 U. S. 426, 23 L. Ed. 494; Hoyt v. Horne, 145 U. S. 302, 308, 
12 Sup. et. 922, 36 L. Ed. 713. 

It is unnécessary to add f urther citations. The f oregoing sufficient- 
ly justify my conclusion that the défendant in this case, notwithstand- 
ing the transposition of certain steps in the patented process, as above 
indicated, has infringed the patent in suit. 

A decree to this effect will be entered in favor of the complainants, 
with costs. 



UNITED STATES v. MclAUGHLIN et aL 
(District Court, D. Minnesota, Fourth Division. January 17, 1908.) 

L CONSPIBACT (§ 27*)— "OVEBT AOI'"— REQUISITES. 

To constltute an Indlctable conspiracy there must be by one or more of 
the conspirators some overt act, whlch must be an act tendlng to carry 
out the object of the conspiracy or in some way tendlng to malie It ef- 
fectuai, and If the conspiracy ceases witbout an overt act It would not con- 
stltute an offense, though when consummated It is the conspiracy rather 
than the overt act which constltutes the crime. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dlg. i 38; Dec. Dig. 
«27.» 

For other définitions, see Words and Phrases, vol. 6, p. 6128; vol. 8, p. 
7743.] 

2. GONSPIEAOT (S 27*)— OVEBT AcT— Fbaud. 

Where défendants were chargea with havlng formed a conspiracy to 
defraud several corporations engaged in selllng merchandise, lumber, 
building material, etc., by mail, by means of catalogues, and it was al- 

*For other oa*eB aee same toplo 4t: i Kumbsb in Dec. te Au. Dlgs. 1907 to date, & Eep'r Indexet 
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leged that the scheme or artifice to flefraud was to be effected by the use 
of the post office establishment ot the United States by sollcitlng and ob- 
talning froin such corporations catalogues and samples requestlng priée 
lists and estimâtes on spurlous blUs of lumber by falsely representlng 
that défendants were deslrous of purchaslng such materials, etc., letters 
and postal cards sent through the mails by whlch défendants requested 
catalogues, priées, samples, and estimâtes, but In none of which was there 
any représentation that the signer or any of the défendants intended to 
purchase such materials from the addressees, were insufficient to constl- 
tute an overt act required to malie out a crimlnal conspiracy. 

[Ed. Note. — For other cases, see C!onspiracy, Cent Dlg. £ 38; Dea Dig. 
S 27.*] 

On Demurrer to Indictment. 

The following is a copy of the charging part of the indictment, and 
the letters, postal cards, etc., claimed to constitute fhe overt acts: 

The grand jurors of the United States of America wlthln and for said dis- 
trict and division, In the name and by the authority of the said United States 
of America, upon their oaths, présent, that on or about the 16th day of Maroh, 
1907, and prier to ail the days and dates herelnafter mentioned. at the city 
of Minneapolis, in the county of Hennepin, in the state and District of Minne- 
sota, in the Fourth division thereof, and vclthin the jurisdiction of this court, 
Théodore S. McLaughlin, Léonard R. Welles, George P. Thompson, Elljah Hud- 
Bon, James C. Melville, I. Nesblt Tate, Rufus B. Clark, B, B. French, whose 
true Christian name is unknown, Ralph Burnside, William J. Bruce. Willard 
G. Hollls, Stanley Moore, George 0. Ingram, N. S. Darling, whose true Chris- 
tian name is unknown, C E, Greef, whose true Christian name is unknown, J. 
W. Lucas, whose true Christian name Is unknown, O. M. Botsford. whose true 
Christian name is unknown, George H. Rogers, Arthur R. Rogers, and other 
persons to the grand jurors unknown, dld, then and there unlawfully. wrong- 
fully, and knowingly, conspire, combine, confederate, and agrée together to 
commit the act made an offense and crime against the United States by sec- 
tion 5480 of the Revlsed Statutes of the United States and acts amendatory 
thereof, as foUows, to wit, by then and there devising and Intending to devise 
a scheme and artifice to defraud Gordon Van Tlne Company, a corporation 
duly organized, created, and existlng under and by vlrtue of the laws of the 
State of lowa, the Waterman-Hunter Company, and the T. M. Roberts Co- 
opérative Supply Company, corporations duly created, organized, and existlng 
under ând by vlrtue of the laws of the state of Minnesota, and certain other 
corporations created and existlng under and by vlrtue of thè laws of the state 
of Illinois, doing business at Chicago, Illinois, as follows, to wit: Chicago Mill 
Work & Supply Co., Sears, Roebuck & Co., Montgoœery Ward & Co., Schaller- 
Hoerr & Co., South Slde Lumber CO., Geo. Green Lumber Co., John Spry Lum- 
ber Co., Chandler Lumber Co., Street, Chatfield & Co., White River Lumber 
Co., Chicago & Rlverdale Lumber Co., Chicago House Wrecking Co., to be ef- 
fected by opening correspondance and communication wlth the said above-nam- 
ed corporations through and by means of the post office establishment of the 
United States, whlch said use and misuse of the said post office establishment 
of the United States was then and there a part of the said conspiracy ; which 
said scheme was in substance and efCect as follows, to wit: 

"That the aforementioned corporations were then and there engaged In the 
business of selllng lumber, millwork, and builders' supplies by means of what 
Is commonly known and désigna ted as the 'catalogue and mail order' plan and 
System ; that the said mentioned merchandise, and the priées at which the 
same was being sold by the said aforementioned corporations, were descrlbed 
and set forth In certain catalogues and priée lists then and there published by 
said corporations respectlvely ; that said catalogues were then and there of 
the approximate value of one dollar, and the selllng of the said merchandise 
so ofiCered for sale by sàid corporations was effected \iy orders from the pub- 
lic transmitted by mail ; that the said above-named Théodore S. McLaughlin, 

*For other caaes see same topic & S numbbb tn Dec. & Am. Dlgg. 1907 to date, & Eep'r Indexes 
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Léonard R. Welles, George P. Thompson, EUjah Hudson, James. C. Melvllle, 
I. N^blt Tate, Ruf us B. Clark, R. B. French, Ralph Bumslde, William J. 
Bruce, Wlllard G. HoUis, Stanley Moore, George O. Ingram, N. S. Darling, 
O. B. Greef, J. W. Lucas, O. M. Botsford, George H. Bogers, and Arthur B. 
Rogers, and other persons to the grand jurors unknown, well knowlng the 
sald plan and System under and by whlch the sald above-mentloned corpora- 
tions were then and there selllng thelr merchandise and conducting thelr busi- 
ness as aforesald, should fraudulently soliclt and obtain from said corpora- 
tions, thrbugh and by means of the post office establishment of the United 
States, said catalogues and samples of the merchandise therein descrlbed, and 
In Uke manner request from sald corporations estimâtes and priées on flctitious 
and spurlous bills of lumber and building material by in each instance repre- 
senting and pretending to sald corporations that they the sald persons afore- 
sald were desirous of and Intended to make purchases of the said corporations, 
whereas In truth and in fact the sald persons did not intend to make purchases 
of the' said corporations and dld not honestly and In good faith intend to enter 
into any business relations wlth the sald corporations, but then and there by 
sald means intended to defraud the said corporations out of the possession 
and value of their said catalogues and samples, together with the postage and 
stationery used in sald correspondence, and the value of the time necessarily 
■cônsumed by sald corporations and thelr clerks In making estimâtes and prIceS 
upon the sald blUs of lumber and material, and so fraudulently Induce the 
said aforementioned corporations to part wlth their said money and property 
wlthout in any wise returning to them any équivalent ; which sald scheme 
and artifice to defraud as aforesald, pursuant to said conspiracy, was to be 
effected by opening correspondence with said corporations by sald persons 
aforesald by means of the post office establishment of the United States." 

, The indictment then set out seratim a séries of letters and postal 
cards, alleging over each one that the writer, in the city of Minneapolis, 
District of Minnesota, and in the Fourth division thereof , etc., did un- 
lawfully, wrongfully, and knowingly deposit and cause the same to be 
deposited in the post office of the United States on the date it was mail- 
ed, for mailing and delivery through and by means of the post office 
establishment of the United States, on which the postage was prepaid, 
and àddressed to the various addressees, as follows : 

"Apr. 22-07. 
"Gordon Van Tlne Co., Davenport, lowa. 

"Gentlemen: Please send me samples and best prlces on your prepared roof- 
Ing. Also a paint catalogue and color eard of paint for résidence. Do yoa 
guarantee your palntî Our local dealers do. 

"Very truly, I. N. Tate. 

"1700 Portland Ave., Minneapolis." 

"Minneapolis, Mlnn. Apr. 26th, 1907. 
"Waterman-Hunter Co., City. 

"Dear Sirs: I wrote you sometlme ago asldng for a catalogue and as yet I 
aave not received any. Will you please let me hâve one as soon as possible 
Ànd oblige, George Peake, 

"Minneapolis, Mlnn." 

"Minneapolis, Apr. 25th. 
"Gordon Van Tlne & Co., Davenport, lowa. 

"Dear Sirs: Please send me some of your samples of rooflng, also your paint 
color card. 

"Yours, Chas. K. Stephens, 

"17 North lOth St., Mpls., Mlnn. 
i "I Beçt foir your catalogue but never heard from you," 
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"Mlnneapolls, Mlnn. 4- -23— 07. 
"Messrs. Gordon & Van Tlne & Ce., Davenport, lowa. 

"Dear Sirs: As I am preparing to bulld, will you please forward to my 
address at your earliest convenience 1 sash and door catalogue, also samples 
of your paint and rooflng. 

"Thanklng you In advance for thèse, I am, 

"ïours truly, W. C. Moult, 

"603 South lOth St., Minneapolis." 

"Minneapolis, Apr. 26, 07. 
"Waterman-Hunter Co., City. 

"Dear Sirs: Recelved your catalog and would like to know how much one 
of your Homesteaders Cablns would -cost, size about 12x20 feet Are thèse 
cablns warm enough to live in in winter. 

"Yours, Chas. K. Stephens, 

"17 North lOth St" 

"Minneapolis, 4--30— 07. 
"Waterman Hunter Co., City. 
"Gentlemen: Please send me one of your mil! work catalogues. 

"T. S. McLaughlin, 
"41 Groveland Terrace." 

"Minneapolis, Minn., 4—30—07. 
"Gordon Van Tine Co., Davenport, la. 
"Gentlemen: Will you please send me a catalogue of sash and doors, etc. 

"A. S. McLaughlin, 
"2417 Aldrich Ave. South, Minneapolis, Minn." 

"Minneapolis, Minn., 4-22-07. 
"Gordon Van Tine Co., Davenport, la. 

"Gentlemen: Can I get one of your sash and door moulding books. I buy 
qulte a lot of them. 

"Yours respt., A. S. McLaughlin, 

"2417 Aldrich Ave. South, Minneapolis, Minn." 

"1024 Hawthome Ave., Minneapolis, Minn. 
"Gordon Van Tine Co., Davenport, la. 

"Dear Sirs: Would you klndly send me one of your mlll work catalogues 
by return mail, and oblige, 

"ïours truly, Will J. Morrow." 

"Minneapolis, Minn. May 8th, 07. 
"Gordon Van Tine Co., Davenport, la. 

"Gentlemen: I would like very much to hâve one of your complète cata- 
logues, as I am thinking of building this summer. 

"Tours truly, E. I. Scheldrup, 

"Address: 622 E. 16th St Mpls., Minn." 

"Toronto, S. D. May 2nd, '07. 
"Gordon Van Tine & Co., Davenport, lowa. 
"Gentlemen: Please send me samples of 1, 2 & 3 ply roofing. 

"Yours truly, Lars Hetland." 

"Courtenay, N. D. Apr. 30th, '07. 
"Waterman-Hunter Oo., Mpls., Minn. 

"Gentlemen: Please send me at your earliest convenience one of the 1907 
catalogues No. 1 and oblige, 

"Tours truly, E. A. Hubbell." 

169 F.— 20 
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To which indictment défendants severally demurred on the fol- 
lowing grounds : 

(1) That the sald Indictment does not state sufflclent facts or grounds to 
sonstitute agalnst the sald défendants, or elther of theà, an offense agalnst 
the United States, or an offense agalnst any law of the United States, nor any 
offense. 

(2) That as agalnst the sald défendants, or elther of them, the sald Indict- 
ment Is not direct or certain as regards the offense thereln attempted to be 
chargea. 

(3) That as agalnst the sald défendants, or elther of them, the sald Indict- 
ment Is not direct or certain, as regards the partlcular clrcumstances of the 
offense thereln attempted to be charged whlch are necessary to constltute a 
complète offense. 

Charles C. Houpt, U. S. Dist. Atty., and Paul Ewert, Asst. U. S. 
Atty. 

M. D. Koon, W. A. Lancaster, John Lind, W. E. Haie, Rome G. 
Brown, C. W. Somerby, L. L. Brown, Louis K. HuU, and C. J. Trax- 
1er, for défendants. 

LOCHREN, District Judge (orally). I think that my mind is pret- 
ty weH made up regarding this indictment. The défendants are charg- 
ed with having formed a conspiracy to defraud several corporations 
of lowa, Minnesota, and Illinois, and it is alleged that this scheme and 
artifice to defraud thèse corporations was to be efïected by the use of 
the post office establishment of the United States. The circumstances 
under which this conspiracy was entered into between thèse défend- 
ants are stated. That is that thèse several corporations are engaged in 
what is known as the "catalogue and mail order business," in selling 
merchandise, including lumber, millwork, and other building material 
under the catalogue and mail order system, and that thèse défendants, 
well knowing the business in which thèse corporations were engaged, 
devised this scheme to defraud by soliciting and obtaining from said 
corporations catalogues and samples, and requesting price lists and 
estimâtes on spurious bills of lumber, and allèges the means that were 
adopted to perpetrate this alleged fraud; that is, by in each instance 
representing and pretending that they, the said défendants, were de- 
sirous of purchasing materials of thèse several corporations ; and the 
indictment traverses thèse pretensions and représentations, alleging 
that thèse défendants had no purpose of purchasing material of thèse 
corporations or of enfering into any business relations with them. 
Then the indictment states the overt acts which are set forth in the in- 
dictment — several of them — one of them being a postal card signed by 
I. Nesbit Tate asking for samples, and another communication is 
signed by Théodore S. McLaughlin; both of thèse parties being de- 
fendants. Thete are other communications which are alleged to hâve 
been mailed by certain other défendants, although their names are 
not attached to the communications. I think that the indictment con- 
tains allégations that ail of the communications were placed in the 
mails by one or more of the défendants. 

I think that, when the indictment rests upon conspiring, confederat- 
ing, and agreeing together, it is necessary that there should be by one 
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or more of the conspirators some overt act, and that if the con- 
spiracy ceases without an overt act it does not constitute a crime, al- 
though when it is consummated it is the conspiracy rather than the 
overt act which is the crime. It seems to me that an overt act must 
be an act which has a tendency at any rate to carry out the object of 
the conspiracy, or in some way tends to make it effectuai. It may 
not be sUfficient of itself to complète the offense, but it should hâve 
a tendency to do so. I do not imagine that any letter which could 
hâve no tendency to mislead the corporations which are the alleged 
victims could be claimed to be an overt act at ail. It must be an act 
having a tendency to effectuate the object of the conspiracy. 

I bave looked over ail thèse letters, and it seems to me that there 
is none of them which embraces the fraud alleged. That is,' there 
is none of thèse letters which contains anything that could be tortured 
or construed into a représentation of any kind that the signer of the 
letter, or any of the défendants, represented that he intended to pur- 
chase any materials from the corporations or any one else. Some 
letters ask for catalogues which, according to the indictment, con- 
tained a description of the merchandise, with priées; others ask for 
samples. I think thèse are the two characters of thèse letters. But 
there is none of them that contains any statement whatever which, 
under any rule of construction, can be claimed to be a représentation 
that the party writing intended to purchase from the corporations. 
Of course, it is well known that any party desiring to purchase goods 
would be interested in ascertaining where they could be got and the 
priées at which they could be obtained, and the mère fact that inquiries 
were made which would bring that information will not raise any 
presumption that there was an intention on the part of the party de- 
siring the material to purchase from any particular person. It would 
be natural that there should be inquiry by the one desiring to purchase 
as to the character of the material and the priées, and that the intend- 
ing purchaser should make such inquiries from many persons, so that 
he could be advised as to where to purchase and what character of 
material to purchase. And the mère fact that such persons should 
ask for catalogues or samples does not embrace any représentation, 
in my opinion, that they desired or had made up their minds to pur- 
chase from any particular person or corporation. It seems to me that 
the overt acts alleged do not support the charges of fraud which 
are the subject of the alleged conspiracy, and that they are imma- 
terial; that there is not in the overt acts charged in the indictment 
anything germane to the subject of the alleged fraud. 

I think the demurrer should be sustained. 
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CBNTRAIj TBUST CO. OF NEW YORK v. MUNICIPAL TRACTION 

CO. et al. 

(Circuit Court, N. D. Ohlo, B. D. February 26, 1909.) 

1. FeANCHISES (§ 3*)— GEANTS OF FbANCHISES— CONSTEUCTION DP GEANT. 

Législative or municipal grants of property, franchises, or .privilèges 
In vvhlch the government or publie bas an Interest are to be construed 
strictly In favor of the publie, and nothing passes by Implication whlch 
Is not granted In clear and expllclt terms. 

[Ed. Note. — For other cases, see Franchises, Dec. Dlg. S 3.*] 

2. Steeet Railboads (§ 28*)— Feanchisb— Eenewal oe Extension of Gbant 

BY Implication. 

A municipal ordinance, consentlng to the consolidation of street rall- 
road companles operatlng a number of Unes, the franchises for which ex» 
plred at différent dates, although by the consolidation passengers acquir- 
ed the rlght to free transfers from one Une to another, dld not, In the 
absence of express provision therefor, hâve the effect of extending the 
franchise of any Une beyond the term of the original grant to that Une. 

[Ed. Note. — For other cases, see Street Rallroads, Dec. Dlg. i 28.*] 

3. Street Railboads (| 28*)— Fbancbœse— Extension bt Implication. 

The grant by a clty council to a Consolidated street railway company 
operatlng a number of Unes of road, whlch were built under separate 
franchises explring at différent tlmes, of the right to build extensions 
and Connecting Unes and to operate the same in connection wlth Its 
other Unes untll a glven date, dld not operate to extend the franchises of 
such other Unes or any of them untll such date, where some of them by 
thelr terms explred earlier, and where no such intention was expressed. 

[Ed. Note. — For other cases, see Street Rallroads, Dec. Dlg. § 28.*] 

In Equity. 

The receivers appolnted by thls court are operatlng the Unes of the Cleve- 
land Railway Company. Thls company Is a Consolidated company, embradng, 
among other Unes, those of the so-called "Woodland Avenue & West Slde Street 
Rallroad Company." The présent controversy arlses over the question wheth- 
er the franchises under Whlch the Unes of the old Woodland Avenue & West 
Slde Street Rallroad Company are operated bave explred; the clty contend- 
ing that the franchises In question termldated February 10, 1908; and the 
railway company and Its bondbolders Inslsting that the grants wlU not expire 
untll July 1, 1914, and. In any event, not before January 26, 1910. Upon the 
détermination of thls question dépends the question whether the receivers 
shall be directed (as aslied by the railway company and its creditors and bond- 
bolders) to charge a fare of 5 cents (or 11 tickets for 50 cents) over the Wood- 
land Avenue and West Slde Unes (as permitted by the franchises for those 
Unes), or whether a fare of 3 cents is properly chargeable, as provlded by the 
ordinance granted to the Porest Clty Railway Company on AprU 16, 1908, un- 
der the contention that the franchises of the Woodland Avenue and West Slde 
Unes hâve previously explred. 

Pendlng the décision of the question hère submitted, the Unes In question 
are now being operated upon S. three-cent basis. The facts necessary to a dé- 
termination of the question presented are thèse: 

In the year 1885 the Woodland Avenue Street Railway Company was belng 
operated under a franchise granted In 1879 to the Kinsman Street Rallroad 
Company, whlch by its terms would expire September 20, 1904. The West 
Slde Street Rallroad Company was then belng operated under a franchise 
limited by its terms to expire February 10, 1908. The Unes of thèse two com- 
panles ran on opposite sldes of the Ouyahoga river, meeting at the public 
square. Thèse two Unes were in 1885 Consolidated into a System known as 
the Woodland Avenue & West Slde Street Rallroad Company. Thls consollda- 

•For otlier cases see eame toplo & § nvmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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tlon contlnued untll May 11, 1893, at whlch time the Unes of the Woodland 
Avenue & West Slde Street Railroad Company were Consolidated with those 
of the Cleveland City Cable Kallway Company ; the latter consisting of three 
Unes known as the St. Clair Street Une, whose franchise would expire by its 
terms January 5, 1910, the Superlor Street Une, and the Payne Avenue Une ; 
the franchises of the two latter explrlng January 26, 1910. Thèse cable Unes, 
whlch operated only on the east side of the river, met at the public square the 
Unes of the consoUdated Woodland Avenue & West Side Street Railroad Com- 
pany. The Unes thus Consolidated (under the name of the Cleveland City Rail- 
way Company) embraced 62i^ miles of railway. 

In 1903 the Unes composing the Cleveland Olty RaUway Company were 
united with those of the Cleveland Electric Railway Company (a Consolidated 
Company formed in 189.S, and known as the "Big Consolidated"); the consoli- 
dation belng now called the Cleveland Railway Company, which Is a défend- 
ant in thls suit. 

In the year 1906 the Suprême Court decided that, by vlrtue of ordinances 
passed subséquent to the consolidation of 1885, the common councll of the city 
of Cleveland had clearly expressed an intention to extend the franchises of 
the W^oodland Avenue Unes until the terminatlon of the grants to the West 
Slde Unes, viz., untU February 10, 1908. See Cleveland v. Cleveland Electric 
Ry. Co., 201 U. S. 529, 26 Sup. Ct. 513, 50 L. Ed. 854. It Is now the conten. 
tlon of the Cleveland Railway Cbmpany, and those claimlng under It, that 
by the consolidation of 1893 and the subséquent extension and subsidiary 
grants the franchises of the entlre Cleveland City Railway Company's System 
(thus embracing the Woodland Avenue and West Side Unes) were extended at 
least untll January 26, 1910, whlch was the date flxed by ordinance for the 
expiration of the Superlor Street and Payne Avenue Unes formerly a part of 
the cable company's Unes. The acts which are thought to évidence the in- 
tention of the common councll to extend the franchises In question to Janu- 
ary 26, 1910, are thèse: 

1. The consolidation agreement of 1893 and the resolution of the common 
councll thereon: On May 13, 1893, the Woodland Avenue & West Side Street 
Railroad Company and the Cleveland Cîty Cable Railway Company sent to 
the councll a joint communication announcing their agreement to consolldate 
the Unes of the two formerly separate companies Into the Cleveland City Rail- 
way Company, to take effect June 1, 1893. The communication contained this 
statement: "It Is proposed on June 1, 1893, to Immediately issue proper 
transfers wlthout extra charge so that passengers on any Une of the Wood- 
land Avenue & West Side Street Railroad Company may be transferred and 
hâve a continuons ride upon any Une of the Cleveland City Cable Railway 
Company wlthln the limlts of the city of Cleveland, and also that passengers 
upon any Une of the Cleveland City Cable Railway Company may be transfer- 
red and hâve a contlnuous ride upon any Une of the Woodland Avenue & 
West Side Street Railroad Company within the city of Cleveland, only one f are 
to be charged for such ride ; and, as soon as the necessary Improvements can 
be made, additional Cross-Town Unes wIU be run, and only one f are charged 
for any continuons ride upon sald additional Unes wlthln the city of Cleve- 
land." On recelving this communication the city council passed the foUowing 
resolution: "That the communication from the Woodland Avenue & West 
Side Street Railroad Company and from the Cleveland City Cable Railway 
Company, setting forth their consolidation into the Cleveland City Railway 
Company, be recelved; and that this councll apjirove such consolidation upon 
the terms and conditions stated in such communication; and that such con- 
soUdated Company shall be subject to ail the ordinances or régulations now or 
hereafter in force." It Is to be noted that neither in the communication from 
the railway companies to the counfcll nor in the resolution of the common 
council approving the consolidation is there any suggestion of an extension of 
the life of the franchise of any of the Unes embraced In the consolidation, nor 
is there any mention of a claim or of a consent that the Consolidated company 
was to obtain, in any respect, any greater rlghts than then possessed respec- 
tively by the constituent companies forming the organization. 

2. The Erle Street extension: On July 3, 1893, about one month after the 
«onsolldatlon, the common councll passeâ an ordinance "granting permission 
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[as stated In Its tltle] to the Oleveland City Rallway Company to extend Its 
tracks frpm Superlor street along Eirle street to St Clair street." This ex- 
tension was one clty block In length, from the Superlor Street Une (whose 
franchise would expire January 26, 1910) to the St. Clair Street Une (whose 
franchise was by its terms 11ml ted to January 5, 1910). The Superlor and St. 
Clair Street Unes were part of the old cable company's Unes Included In the 
consolidation of June 1, 1893. The connection had thus no direct effect upon 
the Woodland Avenue and West Slde Unes hère in question, except as those 
Unes were, when the Erle Street extension ordlnance was passed, part of the 
Consolidated System known as the Oleveland Clty Rallway Company. Thls 
ordlnance granted permission to the Oleveland Clty Rallway Company "to ex- 
tend Its double track street rallroad on and along Erle street from Its prés- 
ent tracks at the Intersection of Superlor and Eîrle streets, to the Intersection 
of St. Clair and Erle streets, Connecting its tracks on Superlor street wlth Its 
tracks on St. Clair street, wlth the necessary curves and also pôles and over- 
head wires, and to construct and malntaln sald extension, and to operate the 
same by means of electrlcity as a motive power, upon the foUowlng terms and 
conditions." Sections 5, 6 and 8 are the only ones contalnlng conditions deem- 
ed materlal to thls controversy. Section 5 requlres that the rallway company 
shall "comply wlth and perform ail the terms and conditions set forth" in the 
joint communication of the two companles announclng the consolidation, re- 
qulres that the most approved cars and appUances be used upon ail the com- 
pany's Unes, wlth the right in the council to requlre the company to operate 
its cars over the entire length of any of the Unes or branches of the con- 
stituent companles In the same manner and between thp same terminais as 
cars were operated prlor to the consolidation of the constituent companles, 
and that nlght cars shall be operated throughout the entire length of each of 
the Unes of the company at least hourly each way between mldnlght and 6 
a. m., also, that the company be required to sprlnkle between ail its tracks on 
ail its Unes; the company agreelng "In considération of the grant made by 
this ordlnance" that "aU the terms and provisions of thls section (which was 
section 5 referred to) shaU apply to and be a condition upon each and ail of 
the grants heretofore made by the council under which the existing Unes of 
street rallroad now operated by the Oleveland Clty Rallway Company bave 
been eonstructed." Section 6 provides that "thls grant shall be in force untll 
the 26th day of January, 1910," Section 8 provides for the forfeiture "of this 
grant and the rights or privilèges hereby granted" upon the failure or refusai 
of the company at any tlme to comply wlth and perform "ail and singular 
the terms and conditions o£ thls ordlnance, or the gênerai ordinances of the 
clty relatlng to street railroads now or hereafter in force." 

3. The Oorwin Avenue and South Woodland Avenue grant: On July 17, 
1893, the common council passed an ordlnance "grantiug permission [as stated 
In Us tltle] to the Oleveland Olty Rallway Company to lay an addltional track 
upon South Woodland avenue between Southern avenue and Oorwin avenue 
and a double track street railway on sald South Woodland avenue from Oor- 
win avenue to Woodland Hills avenue." Section 1 contalns the grant in sub- 
stantlally the language of the tltle, wlth spécifie authority "to construct and 
malntaln sald tracks and operate the same lu connection wlth the other Unes 
of street raUroad now owned by sald company wlth electricity, or the same 
motive power as is used upon other portions of its Unes, upon the followlng 
terms and conditions." Section 6 expressly provided that "thls grant shall be 
and remain In force untll the 26th day of January, 1910," and section 8 makes 
the failure of the company to comply with the terms of the ordlnance and 
other ordinances work a forfeiture "of thls grant and the rights and privUeges 
hereby granted." The other sections of the ordlnance are, so far as materlal 
to this opinion, substantially the same as in the Erle Street extension ordl- 
nance. The extension provided by this ordlnance was of the tracks of what 
had formerly been the Woodland Avenue & West Slde Stxéet Railroad Com- 
pany. 

4. The Ansel Avenue Une: On March 12, 1894, the common council passed 
an ordlnance (as shown by its tltle) grantlng permission to the Oleveland City 
Rallway Company to "extend Its tracks from Superlor street in and along 
Ansel avenue' to the clty llmits." Section 1 of thls ordlnance provides for the 
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opération by electrlcîty and "In connection wlth the other Unes of street rail- 
way owned, wlth the same motive power as Is used upon other portions of Its 
Unes, upon the following terms and conditions" — whlch are substantially the 
same as in the Erle Street and Corwin Avenue extension ordlnances, except; 
First, that In the Ansel Avenue ordlnance no mention Is made of the company's 
communication In connection with the consolidation ; second, the provision 
for transfers is confined to the old cable company's Unes, of which the exten- 
sion formed a part ; and, thlrd, section 5 provlded that "thls grant shall ter- 
mlnate at the expiration of the other grants made to thls company, to wlt, 
January 26, 1910." Thls extension, It will be noted, was from certain tracliS 
of the cable company (comprislng Unes in Superior street and Payne avenue), 
whose franchise would expire January 26, 1910, whlch was the date of ex- 
piration stated in section 5 of the Ansel avenue ordlnance. Thls Ansel avenue 
Une was never bullt. 

The grant relied upon as extendlng the Ufe of the Woodland Avenue and 
West Slde grants to July 1, 1014, Is this: On February 19, 1894, the councll 
passed an ordlnance (Itnown as the Willson Avenue or Cross-Town ordl- 
nance), "granting permission [as stated In its tltle] to the Cleveland Electric 
Eallway Company and the Cleveland City Rallway Company to extend thelr 
traelîs in Willson avenue." Thèse two rallway companles were at that tlme 
entirely independent of each other. The construction provlded for was to be 
jointly made by the two companles. The Cleveland City Railway Company 
was granted permission "to extend its double track street railroad on and 
along Willson avenue from the présent traclis at the intersection of Wood- 
land avenue and Willson avenue (Woodland avenue belng part of the Wood- 
land Avenue & West Slde System) to its présent tracks at the intersection of 
Lexlngton and Willson avenues (the Lexlngton tracks belng a part of the 
Superior Unes of the old cable company) ; and from its présent tracks at the 
intersection of Payne and Willson avenues (the Payne avenue tracks belng 
part of the Superior Une referred to) to the northerly terminus of said Will- 
son avenue." 

The Cleveland Electric Rallway Company was granted permission to ex- 
tend its double track street rallway' "on and along Willson avenue from its 
présent tracks at the Intersection of Scovill and Willson avenues to Ita prés- 
ent tracks at the intersection of Perklns and Willson avenues, and from its 
présent tracks at the intersection of Hough and Willson avenues to the north- 
erly terminus of said Willson avenua" The Scovill Avenue grant had been 
limlted to expire January 26, 1910, and the Perklns Avenue Une In 1914. Sec- 
tion 6 of the Willson Avenue grant provlded that a passenger on any car 
operated on Willson avenue, on payment of one fare, should be entitled, with- 
out additlonal charge, to a transfer to any other Une of either of the com- 
panles intersecting or comlng to said Willson avenue. Section 10 provides 
"thls grant shall be in force until the first day of July, 1914." Section 12 pro- 
vides for a forfèlture of the grant created by the ordlnance in question on 
fallure or refusai of either of the companles to comply with its terms and 
conditions, or the gênerai ordinances relating to street rallroads. 

W. B. Sanders and John G. White, for the Railway Company. 
D. C. Westenhaver and Newton D. Baker, for the City of Cleveland. 

KNAPPEN, District Judge (after stating the facts as above). In 
determining the eflfect upon the life of the franchises in question cre- 
ated by the action of the common council in approving the consolida- 
tion of 1893, and in the passage of the various subséquent extension 
ordinances, the principles governing the interprétation of such munic- 
ipal acts must be had in mind. That the common council had power 
to make the claimed extensions is beyond dispute. It is equally be- 
yond dispute that the council could effect such extension by ordl- 
nance previous to the expiration of the franchises sought to be ex- 
tended. Cleveland y. Cleveland City Ry. Co., 194 U. vS. 617, 24 Sup. 
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Ct. 756, 48 L. Ed. 1103 ; Clevelan'd v. Cleveland Electric Ry. Co. " 201 
U. S. 529, 26 Sup. Ct. 513, 50 L. Ed. 854. 

The controlling question is one of the intention of the common coun- 
cil in taking the action invoked. The rule applicable to the ascertain- 
ment of that intention is that only that which is granted in clear and 
explicit terms passes by a grant of property, franchises, or privilèges 
in which the government or the public has an interest. Statutory grants 
of that character are to be constrvted strictly in favor of the public. 
Whatever is not unequivocally granted is withheld, and nothing passes 
by implication. Knoxville Water Co. v. Knoxville, 200 U. S. 22, 34, 26 
Sup. Ct. 224, 50 L. Ed. 353 ; Blair v. Chicago, 301 U. S. 400, 471, 
26 Sup. Ct. 427, 50 L. Ed. 801 ; Cleveland Electric Ry. Co. v. Cleve- 
land, 204 U. S. 116, 139, 37 Sup. Ct. 203, 51 L. Ed. 399. 

In Knoxville Water Co. v. Knoxville, at page 34 of 200 U. S., 
at page 228 of 26 Sup.Ct. (50 L. Ed. 353), Mr. Justice Harlan, after 
announcing the proposition above stated, said : 

"The authorlties are ail agreed that a municipal corporation, when exert- 
Ing Its functlons for the gênerai gooâ, is not to be shorn of Its powers by mère 
Implication. If by contraet or otherwlse It may, in partlcular circumstances, 
restrict the exercise of Its public powers, the intention to do so must be mani- 
fested by words so clear as not to admit of two différent or Inconsistent 
meanlngs." 

In Blair v. Chicago, at page 471 of 201 U. S., at page 445 of 36 
Sup. Ct. (50 L. Ed. 801), Mr. Justice Day, in speaking of certain 
législative grants relied upon as sustaining public franchises, said: 

"It may be that the very ambigulty of the act was the means of seeuring 
Its passage. Législative grants of thls character should be in such unequiv- 
ocal form of expression that the législative mind may be distinctly impressed 
wlth their character and Import, In order that the privilèges may be intelll- 
gently granted or purposely withheld. It is a matter of common knowledge 
that grants of thls character are usually prepared by those interested in them, 
and submitted to the Législature wlth a view to obtaln from such bodles the 
most libéral grant of privilèges whleh they are willing to give. Thls is one 
among many reasons why they are to be strictly construed." 

In Cleveland Electric Ry. Co. v. Cleveland, supra, Mr. Justice Peck- 
ham, in discussing certain ordinances, one of which is- involved hère, 
used this language : 

"The rules of construction which hâve been adopted by courts in cases of 
public grants of this nature by the authorlties of cities are of long stand- 
ing. It has been held that such grants should be in plain language, that 
they should be certain and deflnite in their nature, and should contain no 
ambigulty In their terms. The législative mind must be distinctly impressed 
with the unequivocal form of expression contained in the grant 'in order that 
the privilèges may be intelllgently granted or purposely withheld' " — quoting 
the paragraph above set eut in the opinion in Blair v. Chicago. 

Applying the rules of interprétation above stated, we turn first to 
the consolidation of 1893. It is contended on the part of the rail- 
way Company that because previous to the consolidation each of the 
two companies was operating independently, with no interchange of 
trafïic, and as by the consolidation the public right to continuons pas- 
sage for one fare over the entire line of the Consolidated company 
was secured, the intention of the council is made manifest to author- 
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ize the opération of each of thèse Consolidated lines to January 26, 
1910, as being the date of expiration of the franchises having the long- 
est time to run, viz., those of the Superior Street and Payne Avenue 
lines. This interprétation is, to my mind, without support upon either 
reason or authority. Advantageous as such Consolidated opération 
might be, there is nothing in the action referred to announcing the 
intention of the common council to extend the lives of the franchises 
of the Woodland Avenue and West Side lines to the termination 
of the cable franchises. To hold otherwise would be to violate the 
rules of interprétation above invoked. To my mind, the only reàson- 
able interprétation is that the two companies had the right to operate 
together so long as the franchises of those companies permitted. The 
cable company's lines could, after the termination of the franchises 
of the Woodland Avenue and West Side lines, be operated independ- 
ently as well as they had been before the consolidation. 

In Cleveland Electric Ry. Co. v. Cleveland, 204 U. S. 116, 139, 27 
Sup. Ct. 202, 211, 51 L. Ed. 399, a contention that the termination of 
one of the lines of the Cleveland Electric Railway Company was 
postponed by a similar consolidation occurring in the same year (1893) 
was rejected; Mr. Justice Peckham saying: 

"Nor do we thlnk the tIme for the termination of the Garden Street 
branch was in any degree affected by the consolidation of the various roads 
In 1893. * * • Its intention to issue transfer checks, so as to hâve a 
continuons ride for one fare, gave no greater rights to the company than It 
theretofore had, nor did the resolution of the council, consenting to the con- 
solidation on condition that but one fare should be charged for a continuons 
ride, give any greater rights to the Consolidated company than each of the 
constituent companies had theretofore enjoyed. The consolidation does not 
require, in order to comply wlth the conditions specified lij the resolution 
consenting to the consolidation, that the Consolidated companies should be 
permitted to operate until the expiration of the longest grant to any of the 
companies. At the expiration of the grant to the Garden Street branch the 
opération of that road might terminate, while the opération of the rest of 
the Consolidated roads could go on perfectly well." 

The argument hère presented, that the consolidation of the Cleve- 
land City Railway Company operated to extend the franchises of each 
of the constituent companies for the life of the longest franchise, rests, 
to my mind, on no better foundation than did the same contention 
in the case of the Cleveland Electric Railway Company. The con- 
solidation in each case was approved upon the same conditions. The 
only noticeable différence in the respective dealings between the city 
and the two Consolidated companies is that in the communication to 
the council announcing the agreement of consolidation of what is 
known as the Cleveland Electric Railway Company there was an ex- 
press disclaimer of any rights by virtue of the consolidation "greater 
than the constituent companies forming the organization," while in 
the communication made by the companies forming the Cleveland 
City Railway Company such disclaimer was omitted. The omission, 
however, is not significant, because there is nothing in the fact of the 
consolidation which necessarily implies a claim that the ccnsolidated 
companies should be permitted to operate or intended to operate un- 
der such consolidation (without further authority) until the expira- 
tion of the loneest grant to any of the companies. 
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As to théorie Street extension: The argument made, in support of 
the proposition that by the granting of this extension the common 
council has clearly evidenced an, intention to extend the life of each 
of the constituent lines until the termination of the grant to operate 
the extension, is: That the subject-matter of the ordinance is not 
merely the extension in question, but embraces the future opération 
of the entire consoHdated lines; that through the burdens imposed 
upon the lines connected by the extension, and by the obligation im- 
posed upon the company to perform ail the terms and conditions of 
the contract engendered by the consolidation proceedings, a modifica- 
tion is effected of every ordinance and contract then existing between 
the railway company and the city, for which the latter thus receives a 
new considération; that the council accordingly determined that ail 
the lines must be operated together during the period provided for 
the opération of the extension, and so selected the date of termina- 
tion of the franchise of the constituent company having the longest 
time to run, viz., January 26, 1910. This argument assumes that 
by the Erie Street extension ordinance the council imposed upon the 
railway company the absolute duty to operate ail its lines in connec- 
tion with the extension, as a part thereof, during the entire period of 
the Erie Street extension grant. Surely no such requirement is im- 
posed in express terms. If imposed àt ail, it is only by implication. 
In my judgment the implication to that effect is by no means clear 
and necessary. 

It is true that by the Erie Street extension grant additional burdens 
are imposed upon the other lines, but thèse obligations are imposed 
as conditions to the Erie Street grant. They are merely a part of the 
considération paid by the railway company for the grant. The life 
expressedin the grant is of the grant thereby made, and not of the 
former grants to the constituent companies. Had the council intend- 
ed to extend the life of the grants to each of the constituent companies, 
the natural course would hâve been to so state in express terms. Nor 
is the extension ordinance made a substitute for the franchises of 
either of the constituent lines. Failure to perform the conditions im- 
posed by the grant in question is not declared to be to cause a for- 
feiture of any of the other grants, but it is expressly declared that the 
failure or refusai of the company to perform the terms and conditions 
of the extension ordinance shall work a forfeiture "of this grant and 
the rights or privilèges hereby granted"; thus by natural implication 
leaving the other grants in the same condition they would hâve been 
but for the extension grant. The extension ordinance may not hâve 
assured the power to effectively operate the extension for the fui! 
period required by the grant unless the existing franchises of the other 
lines be extended; but it would be more in accord with the rules of 
interprétation of contracts of this nature to hold the franchise for the 
extension limited by the contingency of the subséquent renewal of the 
franchises for Connecting lines, than to raise by doubtful implication 
an intention to extend the life of such other lines. 

In my opinion the décision in Cleveland Elec. Ry. Co. v. Cleveland, 
204 U. S. 116, 27 Sup. Ct. 202, 51 L. Ed. 399, supports this conclu- 
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sion. It seems impossible to believe that it would hâve occurred nat- 
urally to the minds of lay members bf the common council that by 
granting this extension the life of thè franchise of each constituent 
Company was prolonged. There is nothing in the title of the ordinance 
suggesting such a purpose, and it is proper to consider the title in de- 
termining the intention of the council in passing the ordinance. If 
such can be held to be the efïect of this extension, the public may lose 
valuable rights through what is, at most, an implication neither clear 
nor necessary. The language of Judgé Tayler, in deciding against 
a similar contention of the Cleveland Electric Railway Company with 
respect to the Garden Street extension, is highly pertinent. Cleveland 
Elec. Ry. Co. v. Cleveland (C. C.) 137 Fed. 111, ]25 and following. 

There is, to my mind, nothing in the décision of either the Low Fare 
Case, 194 U. S. 517, 24 Sup. Ct. 756, 48 L. Ed. 1102 or the 1904 Ex- 
piration Case, 201 U. S. 529, 26 Sup. Ct. 513, 50 L. Ed. 854, support- 
ing the proposition that the efïect of the Erie Street extension grant 
has been to prolong the life of the Woodland Avenue and West Side 
grânts to the end of the Erie Street grant. In the Low Fare Case (in- 
volving agreements requiring that the Consolidated lines be operated 
as one system and at one fare) three extension ordinances under con- 
sidération not only provided that a single fare be charged between 
points on the main lines and extensions, but in each of them there 
vifas express provision that the rights granted should terminate with 
the existing main lihe grant, to wit, on the lOth day of February, 
1908, which was in fact the date of the expiration of the grant of the 
West Side lines then a part of the consolidated company. In respect 
to the décision in the 1904 Expiration Case, it is to be noted that by 
the ordinance of March 22, 1899, which authorized the equipment 
of the Woodland Avenue and West Side lines with electricity, it was 
expressly provided that "said company shall hâve the right to main- 
tain and operate its présent lines and any and ail extensions until 
the expiration of the présent grant to said company, to wit, the lOth 
day of February, 1908" — a date which was in fact the expiration of 
the franchises of the West Side lines. There was thus express lan- 
guage declaring an intention and purpose to extend the grant of the 
main line until February 10, 1908, not only in the ordinance last re- 
ferred to, but also in the three ordinances before mentioned. Mr. 
Justice McKenna accordingly said: 

"It (the language used by the city In the ordinance) recognlzed a main Une 
not In one ordinance but many ordinances, and the purpose was to join the 
Initial grant and its extensions together, and continue it, and those com- 
bined, until 1908. There could hâve been no mlstake in the language used 
or misunderstandlng of it. We mlght suppose a mlstake in one ordinance, 
but we cannot suppose a mistake in four ordinances." 

The contrast between the case presented hère and that presented 
in the cases last referred to is, to my mind, sharply defined, for hère 
there is an utter lack of express déclaration of an intention to extend 
the franchise of the main line. The conclusion reached is that the 
Erie Street extension grant did not impose the duty upon, or create 
the right in, the railway company to operate the company's other lines 
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in connection with the extension longer than the lives of the exist- 
mg grants of such other Unes, viz., February 10, 1908. 

As to the Corwin Avenue and South Woodland Avenue grant : This 
grant is of the right to construct an additional track and a double track 
extension, each for a short distance at the extrême outlying end of 
one of the Woodland Avenue lines. In the case of this grant, as in 
that of the Erie Street extension, there is no express déclaration that 
the life of the grants of the constituent companies shall be extended 
during the period of the grant conferred by the extension ordinance. 
Hère, as in the case 6i the Erie Street extension, such intent is left 
to be discovered, if at ail, by implication. Hère, again, the extension 
granted is not a substitute for the earlier grants to the constituent 
lines. The only respects, material to this décision, in which the grant 
in question may be thought to differ from the Erie Street grant, are 
thèse: First, the extension is of the Woodland Avenue lines rathér 
than of the cable lines ; second, the authority to operate the extension 
"in connection with the other lines of street railroad now owned by 
said Company" is expressed, instead of being left to implication,' as 
in the case of the Erie Street extension. The question of the effect 
of the Erie Street extension has been discussed on the theory that an 
opération of the extension in connection with the other lines was 
contemplated. The considérations advanced in this opinion as con- 
trolling the efïect of the Erie Street extension equally forbid a distinc- 
tion in favor of the grant under considération merely from the fact 
of its connection with the Woodland Avenue Une. Why the date of 
January 26, 1910, was selected as the date of expiration of the ex- 
tension grant is not clearly apparent. It is quite ^s likely to hâve 
been inadvertently selected because contained in the Erie Street ex- 
tension ordinance, which was substantially copied in this ordinance. 
The adoption of this date, to my mind, falls short of clearly showing 
an intention on the part of the common council to extend thereby the 
life of the Woodland Avenue and West Side grants. 

It is urged that the décision of the Suprême Court in Cleveland 
Elec. Ry. Co. v. Cleveland, 204 U. S., at page 137, 27 Sup. Ct., at 
page 202, 51 L. Ed. 399, to the effect that it would be unreasonable 
to hpld that a right to use the second or additional track was intend- 
ed to be limited to a différent time than that which existed with re- 
lation to the first track, is décisive of the proposition that the lives 
of the extension and the constituent lines were intended to expire 
at the same time. It seems sufficient to suggest that the remark re- 
ferred to was made with respect to an express provision (in the grant 
of the right to operate a second track) that it should continue until 
the expiration of the grants for the company's main lines, and in 
connection with the détermination of the meaning of the term "main 
line." 

As to the Ansel Avenue line: This avenue was an outlying street, 
extending to the city limits. As appears by what has been before 
said, as to the terms of the ordinance, it affords less ground for an 
implication of an extension of previous grants to other lines than 
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either of the ordinances before considered. Further discussion of 
this ordinance would seem unnecessary. 

It is urged on behalf of the city that ïts intention not to extend 
(by the extension grants under considération) the life of the other Con- 
necting lines is shown by an ordinance of November 12, 1900, for an 
extension of tracks in Hough avenue, by which ordinance the life of 
the extension is made to expire with that of the Une extended; also 
by two ordinances of April 2, 1901, which provide that the right grant- 
ed "shall terminate at the same date as the rights and privilèges grant- 
ed to said company for its lines" so extended. As the three ordinances- 
last referred to were passed after the commencement of litigation 
in the lyOvir Pare Case, they are not by this opinion taken into account. 

It is also urged on behalf of the city that the understanding on the 
part of the railway company that the franchise of the Woodland Av- 
enue and West Side lines expired in 1908 conclusively appears from 
the allégations in the original and amended bills of complaint filed 
in the how Pare Case which was begun in 1898. No éstoppel, how- 
ever, could well arise by reason of the taking of such position in the 
litigation referred to, and, while such admissions are not without 
weight, I prefer to place my décision upon a construction of the ordi- 
nances themselves, which are relied upon by the railway company 
as extending the life of the Woodland Avenue and West Side lines. 

The conclusion I hâve reached is that the lives of those lines hâve 
not been extended by the action of the council with référence to either 
the consolidation of 1893, or the Erie Street or Corwin Avenue ex- 
tensions, or the Ansel Avenue grant. 

It remains to consider whether the Willson Avenue or Cross-Town 
ordinance of February 19, 1894, bas extended the life of the Woodland 
Avenue and West Side lines to July 1, 1914. It is the contention of the 
railway company that, inasmuch as this ordinance provides for the 
opération of the Cross-Town line in connection with the two other 
Systems of railways then in opération, the intention of the council is 
clearly shown not only to permit, but to require, the opération of ail 
the other lines of both Systems Connecting with Willson avenue until 
the expiration of the Cross-Town grant, and thus to extend to July 
1, 1914, the life of the franchise of every line of both of the two other- 
wise independent Systems Connecting with the Cross-Town line. 

It will be noted that the title of the Cross-Town ordinance is lim- 
ited to granting permission to the two otherwise independent com- 
panies "to extend their tracks in Willson Avenue." It will also be 
noted that there is nowhere in the act any express language referring 
to the life of the grants of the Connecting roads, and that the argu- 
ment in favor of the extension of the Ufe of the other lines is based 
entirely upon an implication alleged to arise from the facts that the 
other lines are to be operated in connection with the Cross-Town line, 
and that the life of the latter extended to July 1, 1914. In my opinion 
no implication of the extension of the life of such other lines neces- 
sarily arises. Much that has been already said with référence to th- 
other ordinances is applicable to this ordinance. 
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The same proposition was presented to the Suprême Court in the 
case of Cleveland Elec. Ry. Co. v. Cleveland, and was there rejected; 
Mr. Justice Peckham saying (204 U. S., at page 141, 27 Sup. Ct., 
at page 212 [51 L. Ed. 399]) : 

"Whlle the council consented to the extension by the complalnant and the 
Cleveland City Railway Company of the Une of rallway in Willson avenue, 
and also to the opération of that Une in connection with other Unes of the 
Consolidated eompany, which Included the Garden Street branch, yet It can- 
not be held that there arose from that ordlnance, when accepted by the 
Company^ a contract whlch should extend the tlme on ail of the roads until 
the expiration of the grant contaihed In that ordlnance, July 1, 1914. By 
such meàns an ImpUed extension of tlme, affecting over 200 miles of track, 
as Is Btated, would be. accomplisbed by maklng thèse conditions in regard to 
the Wilison Avenue grant a substltute for a grant, in plaln language, af- 
feetlng the Garden Street branch. On the contrary, we think that the effect 
of that ordlnance was simply to make It necessary for the Garden Street 
branch and the other roads, also, to comply with the conditions set forth in 
the ordlnance untll the expiration of thelr respective and exlstlng grants, but 
that ordlnance dld not thereby extend the various other rallroad grants by 
implication. There is no such connection between the various roads as to 
make it necessary, in order to operate one, that ali the others should be in 
opération as a unit, and as comprehendlng one indivisible System. There 
is nothlng In this record whlch shows any difflculty whatever In operating 
the Garden Street branch as peparate from the rest of the so-called System, 
or in operating that System separate from the branch. If the council had 
intended to extend the tlme of the termlnatlon of the varions grants to thèse 
rallroads, it surely would bave sald so, and not left it to such vague and un- 
certain presumptlons." 

In my judgment the case presented hère is not distinguishable from 
the case cited by reason of the fact (as stated) that the Garden Street 
line was independent from the other lines of the Cleveland Electric 
Railway Company, and that as such independent line it had no tracks 
upon Willson avenue; while the Cleveland City Railway Company 
had as part of -its System tracks upon Willson avenue, the extension 
of which was provided by the ordinance in question for the purpose 
of creating a Cross-Town line. If the intention of the council in 
passing the Cross-Town ordinance is to be determined by the question 
whether a given line in the system could be operated independently 
of the extension (a proposition to which I am not prepared to as- 
sent), there appears no reason why the Garden Street line involved 
in the case ôf the Cleveland Electric Railway Company can be said 
to be capable of opération, independently of the Cross-Town feature, 
any more than can the Cleveland City Railway Company's System, 
which was in fact operated without the Cross-Town feature previous 
to the adoption of the ordinance therefor. Unless it was the inten- 
tion of the council in passing the Cross-Town ordinance to extend the 
lives of ail the lines Connecting with the Cross-Town section, there is. 
to my mind, no room for a contention that such intention was express- 
ed as to portions of thèse lines. That it was not the intention of the 
council to so extend ail the Unes bas been authoritatively decided. 

It is my opinion: That the Willson Avenue ordinance did not ex- 
tend the franchises of the Woodland Avenue and West Side lines; 
that the latter franchises thus expired February 10, 1908; and that 
the receivers should be instructed accordingly. 
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ROBINSON V. SEA VIEW R. CO. 

(Circuit Ck)urt, D. Rhode Island. Aprll 7, 1909.) 

No. 2,844. 

Eminent Domain (§ 242*) — Peoceedings to Take Pbopeety— Persons Cow- 
clttded by judgment. 

A landowner, who appeared In a state court In a condemnatlon proceed- 
Ing by a rallroad Company, and filed a clalm for damages on account of 
land taken from her, and had a hearing thereon, Is estopped to deny the 
valldity of the proteedlng for want of notice or other Irregularlty, or to 
attack the decree coUaterally by a suit In a fédéral court agatnst the 
Company, based on a clalm of tltle In herself. 

[Ed. Note. — For other cases, see Emluent Domain, Cent Dlg. S 626; 
Dec. Dlg. § 242.*] 

Percy W. Gardirier, for plaintiff. 
T. F. I. McDonnell, for défendant, 

BROWN, District! Judge. On June 5, 1907, within the period fixed 
by order of the state court for the filing of claims, the plaintiff filed in 
that court her claim for damages for the taking of her land and in- 
jury to the remainder of her said tract of land, in the total sum of $10,- 
000. 

It seems to be settled by the décision of the Suprême Court in Great 
Falls Manufacturing Company v. Attorney General, 134 U. S. 581, 
597, 600, 8 Sup. Ct. 631, 637, 638, 31 L. Ed. 527, that a claim for dam- 
ages for a taking is inconsistent with a claim that there was no taking. 
In the opinion of the court it is said : 

"In référence to the allégation that the survey and map made by the Sec- 
retary were not sufflclently accurate, and that the notice publlshed by the 
Attorney General was materially détective, it may be further said that ail 
such objections were walved by the Company when, proceedlng under Act 
July 15, 1882, c. 294, 22 Stat. 168, it involîed the jurlsdlction of the Court of 
Claims to give judgment against the United States for such compensation as 
It was entltled to recelve for its land and water rights." 

Various objections were urged to the act itself, but the court said of 
thèse : 

"They hâve become Immaterlal by the act of the plalntlfC in Instltutlng 
suit against the United States in the Court of Claims. In that suit com- 
pensation was sought for its property talien for publie use, whlle the présent 
suit proceeds upon the ground that it has not been lawfully talien, and that 
It is entltled to be piaced in possession thereof. Congress prescribed a par- 
tleular mode for ascertalnlng the compensation which clalmants of prop- 
erty * • » were entltled to recelve. • * • xhe plaintiff by adopting 
that mode has assented to the taking of Its property by the govemment for 
public use, and has agreed to submlt the détermination of the question of com- 
pensation to the tribunal named by Congress." 

The claim contains this language : 

"And the said Ann Ellza Robinson hereby represents that this clalm for 
damages to her said property is filed splely and only for the purpose of pro- 
tecting and saving her rights In this matter In case the courts of this state 
Bhould détermine that she had received proper notice of thèse proceedlngs or 
that any of the said proceedlngs are légal and bindlng upon her." 

*For other etues see eame topic & J nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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In spite of this attempted réservation of rights, there is a positive 
claim for damages. There is a clear inconsistency between tlie présent 
contention that the proceedings are void, and the claim now on file in 
the State court for damages for a taking of her lands. In the case of 
Great Falls Manufacturing Co. v. Attorney General if was alleged that: 

"From great caution and fear lest It mlght lose ail beneflt of any provi- 
sion of said act by limitation, it then flled a pétition in that court setting 
forth ItB claim, in order to save its rights, and for no other purpos'e whatever ; 
but it protests that what the Secretary of War and the Attorney General did 
are simple trespasses and wrongs done to the plaintlfE, and that for the want 
of légal steps on their part for the condamnation of its property the Court 
of Claims is wlthout jurlsdlction to ascertaln and award compensation to It." 

Yet in respect of this contention the opinion makes the following ob- 
servation : 

"It is scareely necessary to say that it is immaterial' that the plaintlff in- 
voked the jurlsdlction of the Court of Claims from fear that, if it dld not flle 
its pétition in that court wlthiu the time Umited, it mlght lose the rlght to 
demand cpinpensation for- its property. If the act of the Secretary of War 
in taking possession of the property was In violation of law, neither he nor 
hls agents could rightfuUy hold possession against the plaintif, in whlch 
case the plaintifC mlght hâve stood upon its rights under the Constitution, 
and invoked judiclal authority for such protection as the law would affiord 
against the unauthorized acts of public offlcers. But the plalntiff chose to 
acquiesce In the taking of its property for public use, and to accept the offer 
■ of the government to hâve the amount of compensation flxed by the Court of 
Claims, according to Its çeeuUar modes of procédure. The reason inducing 
it to adopt such a course can hâve no influence upon the action of that court, 
nor affect its power to ascertaln and award just compensation for the loss 
of the property." 

See, also, Robb v. Vos, 155 U. S. 13, 15 Sup. Ct. é, 39 L. Ed. 53 ; 
Wabash Railroad v. Brow, 164 U. S. 2T8, 17 Sup. Ct. 126, 41 L. Ed. 
431. 

So far as the plaintifFs objections are based upon lack of notice, they 
hâve been waived by her appearance by attorney in the proceedings in 
the State court ; and so long as the decree of the state court, in proceed- 
ings to which, by her voluntary appearance, she has become a party, 
remains in force, it cannot be coUaterally impeached in the présent suit. 

It should further be borne in mind that this railroad is not a mère 
private enterprise, nor a matter of purely privat'e concern. The road, 
when constructed, is afïected by the public interest, and if there was any 
irregularity in the proceedings in the state court the company could not 
be dispossessed before it had an opportunity to amend or to perfect 
condemnation proceedings, if amendment or further proceedings were 
necessary. Winslow v. Balto. & Ohio R. R. Co., 188 U. S. U6, 660, 
661, 23 Sup. Ct. 443, 47 L. Ed. 635. 

In addition to the filing of the claim in the state court, it appears 
that the plaintifï has had her hearing before the commissioners on the 
question of assessing damages. 

As the plaintiff has elected to daim damages for the taking, and as 
this élection is inconsistent with fhe présent contention that title st'ûl 
remains in the plaintiff, the proceedings in the state court must be held 
a bar to the présent action. 

Judgment vi^ill be ent'ered for the défendant. 
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OITT or WINONA t. BOTZET. 

SAMB V. NICHOLS. 

(Circuit Court of Appeals, Elghth Circuit. March 26, 1909.) 

Nos. 2,840, 2,841. 

1. Municipal Corpobations (§§ 733, 852*) — Goveenmentai, Functions — 

Négligence. 

The City of Winona maintalned a slirill, startling steam whistle on its 
waterworlfs building wltliin 110 feet of its bridge across tlie Mississippi 
river, whlch was 40 feet In height at that point. This whistle was con- 
nected with its flre-alarm System, so that It gave notice automatically by 
its blasts of fires and thelr location when an alarm Was sent in. The 
City dlrected the englneer of its waterworks to blow this whistle daily 
by hand at 5 p. m. to give notice to union men and its employés of the 
end of thelr day's work. There was substantial évidence that the blasts 
from this whistle had frlghtened horses traveling on the bridge for years 
before this accident. As Nlchols was driving hls horses over the bridge 
at a point about 110 feet from the whistle at 5 p. m., the assistant engl- 
neer of the waterworks blew a blast of the whistle whlch frlghtened hls 
horses, caused them to run away, to throw him and a glrl who was rlding 
wlth him to the ground below, and to klU him and injure her. 

Hcld: (1) The whistle was not blown In the exercise of the city's 
power to protect Itself and its Inhabltants against Ares, but In the exer- 
cise of Its power to malntaln waterworks and to care for Its own prop- 
erty. 

(2) There was substantial évidence that It failed to discharge its duty 
to so use its property as to do no nnnecessary damage to others, and its 
duty to use reasonable care to keep its bridge reasonably safe for trav- 
elers. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
1547-1549, 1809; Dec. Dlg. §§ 733, 852.*] 

2. Négligence (§ 125*) — Evidence of Pbioe Similab Accidents Compétent. 

In an action for damages caused by frightening horses on a highway 
by the blast of a whistle, évidence that tractable and gentle horses had 
been frlghtened prevlously by blasts of tUe same whistle under simllar 
circumstances was compétent. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 241 ; Dec. 
Dlg. § 125.*] 

8. Négligence (§ 136*) — Question fob Jtjey Unless but One Findinq Sus- 
tainable. 

It Is only when the materlal facts and the ratlonal Inferences from 
them are so clearly establlshed that but one flnding would be sustalned 
by the court that the question of the négligence of the défendant is for 
the court. ISvidence consldered, and helà sufflclent for the considération 
of tTie Jury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. §§ 257-353 ; Dec. 
Dlg. § 136.*] 

4. Négligence (§§ 56, 58, 62*) — "Peoximate Cause"— "Inteevening Cause" 
— Pacts — Conclusion. 

The proxlmate cause of an Injury Is the prlmary moving cause wlth- 
ont whlch It would not bave been Inflleted, and whlch In the natural and 
probable séquence of events, without the intervention of any new and 
independent cause, produces the InJury. 

Tne Intervenlng cause whlch wUl relleve of liabllity for an Injury is 
an independent cause whlch Intervenes between the original wrongful 
act or omission and the injury, turns aside the natural séquence of 

'for other cases see same topic & S numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
169 F.— 21 
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events, and produces a resuit which would not otherwlse hâve foUowed 
and whlch could uot hâve beeu Teasonably anticlpated. 

The blast of a whistle frightened horses on a bridge; they ran, the 
tugs came unhooked, the tonguè Sllpped from the yoke, fell to thê bridge 
and broke, the wagon box crashed agalnst the raillng, threw the occu- 
pants ôVér'll; to the ground, and injured thèm. 

Held: The blast of the whistle was the proxlmate cause of the In- 
juries, and the subséquent events preceding the Injuries were dépendent 
upon and caused by it. 

[Ed. Note.— For other cases, see Négligence, Cent. Dlg. §§ 69, 71, 76- 
79 ; Dec. Dlg. §§ 56, 58, 62.» 

For other définitions, see Words and Phrases, vol. 6, pp. 5758-5769; 
vol. 8, p. 7771.] 

5. Négligence (§ 66*) — Asstjmption op Risk— Knowledge and Apprécia- 

tion OF THE Danger Dssential. 

Notice or knowledge and appréciation of the danger are indispensable 
to an assumption of the rlsk of it. 

[Ed. Note. — For other cases, see Négligence, Cent Dlg. {§ 86-89 ; Dec. 
Dlg. S 66.*] 

6. Negmôence (§1 122, 136*) — CoNTEiBtrroET Négligence— Bueden of Peoop 

— Insïbuction of Guilt when Pebmissible. 

The burden of proof to establish the contrlbutory négligence of the 
plalttlff Is upon the défendant. 

It is only when the évidence of It Is so clear that the court would 
not sustaln a findlng to the contrary that It is the duty of the court to 
instruct the jury that the plalntifC was guilty of It Evidence considered, 
and hel4 for jury. 

[Ed. Nota— For other cases, see Négligence, Cent Dlg. il 221-223, 226- 
234, 333-346; Dec. Dlg. §§ 122, 136.*] 

7. Négligence (% 93*)— Deiveb's Négligence Not Imputed to Passengeb. 

The négligence of the driver of a vehicle may not be Imputed to a 
passenger who Is rlding wlth him wlthout charge or compensation. 

[Ed. Note. — For other cases, see Négligence, Cent Dlg. §S 147-150; 
Dec. Dlg. § 93.*] 

8. Municipal Cobpokations (§§ 764, 847*) — Bridges (§ 37*) — Négligence— 

Ddty to Keep Bridge Safe and Use Peopertt with Gare Extends 
Beyond Limits of Bridge and Propeett. 

The duty of a city to exercise reasonable care to keep Its bridge or 
Street reasonably safe for travelers Is not limlted to acts of commission 
and omission wlthln the Umits of the bridge or Street, but extends to 
those outslde the bridge or street that render It unsafe for travelers. 

The duty to so use its own property as to do no unnecessary Injury to 
others extends to effects produced by the use beyond the limits of Its 
property. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. 
§§ 1616-1620; Dec. Dlg. §§ 764, 847;* Bridges, Cent, Dlg. §§ 103-105; 
Dec. Dlg. § 37.*] 

9. Municipal Corporations (f 755*) — Bridges (§ 35*) — Damages— Injuries 

to Peesons. 

Damages sustalned by Injuries to persons as well as to property are 
recoverable for a breach of thèse dutles. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 5§ 
1587, 1589, 1590; Dec. Dlg. § 755;* Bridges, Cent Dig. §§ 80, 96, 98; 
Dec. Dig. § 85.*] 

10. Nuisance (§ 6*) — Pudlio Nuisance — Unauthobized et Législative 
Géant Wheee Unnecessary for its Enjoymknt. 

Where the use and enjoyment of a législative grant does not necessarlly 
and naturally croate a nuisance, but the nuisance résulta from the method 

*FoT other oaaea see aame topic & ! numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezm 



CITT OF WINOSTA V. BOTZET. 323 

of the use and enjoyment, the grant is no défense to an action on account 
of the création or contlnuance of the nuisance or its efCects. 

[Ed. Note.— For other cases, see Nuisance, Cent Dig. §§ 35-37; Dec. 
Dlg. § 6.»] 

11. Municipal Coepobations (§§ 57, 745%*) — Govebnmentai, and Pbivate 

ob cobporate powees— cities exempt fbom llability foe exercise of 

FOBMER, SUBJECT TO LlABILITY FOB EXEBOISE OF LATTEB— "PUBLIC POW- 

EKs"— "Pbivate Powebs." 

Municlpalltles hâve two classes of powers, the one poUtlcal, public. In 
the exercise of whlch they govern thelr people and act as delegates of 
the State, the other priva te, business, In the exercise of whlch they act 
for the advantage of thelr Inhabltants and themselves. 

They are net Uable for damages for the acts and omissions of thelr 
offleers and agents In the exercise of the former. But they are Uable for 
damages for the wrongful and négligent acts and omissions of thelr 
offleers and agents wlthln the scope of thelr authorlty In the exercise of 
the latter. 

[Ed. Note.i — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
144, 1568, 1569; Dec. Dlg. §§ 57, 745%.* 

Llabillty for torts of public offleers, see note to City of New ïork v. 
Workman, 14 C. C. A. 534.] 

12. Municipal Corporations (§ 747*) — Poweb to Construct and Maintain 
Watervvobks a Business Power. 

The municipal power to construct, maintain, and operate waterworks 
Is a private or business power, and a clty is Uable for damages caused by 
the wrongful or négligent acts and omissions of its offleers and agents 
In the exercise of that power to the same extent as a private corporation 
or Individual. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dlg- 
§ 1572 ; Dec. Dlg. § 747.*] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

At 5 o'clock In the aftemoon of a cold blusterlng day In January, 1907, the 
assistant of the engineer of the waterworks of the clty of Winona blew a 
steam whlstle on the waterworks building for the purpose of notifying union 
men and clty employés that thelr workday was over, and thereby scared a 
team of horses whlch James N. Nlchols was driving about 110 feet distant 
from the whlstle over the clty's bridge across the Mississippi river, so that 
they ran away, threw hini and Irène Botzet, a schoolglrl 13 years old who 
was riding with hlm, over the raillng of the bridge to the frozen ground 40 
feet below, kllled him, and serlously injured her. Mary Alice Nlchols, the 
adminlstratrlx of hls estate, brought an action agalust the clty for alleged 
négligence in causing the death of Mr. Nlchols in this way. August Botzet, 
the father of Irène, brought an action against the clty for alleged négli- 
gence in causing the" injuries to her. The two causes were trled together, and 
resulted in Judgments for the plalntifCs, of whlch the clty complalns. 

For more than 20 years the clty of Winona bas malntalned waterworks, 
and as a part thereof a building In whlch the pumplng engines are located and 
operated. It has also malntalned an organized lire department under légis- 
lative authorlty. In 1888, under thls authorlty, It Installed an eleetrlc flre- 
alarm System, and as a part of It a 12-Inch flre whistle, whlch It plaeed on 
the roof of the waterworks building, and whlch automatleally notifled the 
members of the fire department and others by its blasts In what part of the 
clty a fire was whenever an alarm was sent in from any one of some 60 fire- 
alarm boxes scattered throughout the clty. This whlstle, including the flre- 

*For otber caaes see same topic & i humbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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alarm System, was tested three times a day, so that It gave forth many 
blasts, Bometlme» about 100 In a day. After thls whlstle and flre-alarm 
System had been establlshed, and In 1891, the city of Winona, under authority 
conferred upon It by the Législatures of Minnesota and Wlsconsln, construct- 
ed and bas malntained ever slnce a toU bridge across the Mississippi river for 
the use of pedestrians, teams, and carriages. It constructed thls bridge in 
snch a way that the drlveway of the approach to It upon the Minnesota slde 
started on an easy ascent at the intersection of Second and Main streets in 
Winona, ran north on Main street about 400 feet, then turned and ran west 
one block of 800 feet to Johnson street, where it was at least 45 feet above 
the ground. At that point the drlveway turned and ran east across the river 
about 300 feet to a point where it connected wlth a pile bridge and a, road 
leadlng across the Wlsconsln bottoms. Where the roadway turned east on 
the Minnesota slde it was not more than 110 feet distant from the steam 
whlstle on the waterworks building, which was In a plane not more than 
15 feet below It. The roadway of the bridge was provided wlth a sidewalk 
on one slde of It 6 feet in width, a drlveway for carriages 18 feet in width, 
and substantial wooden ralUngs 4 feet 2 Inches in height. , 

In May, 1905, the clty councll of Winona, on a pétition of the trades and 
labor councll, adopted a recommendation of Its flre committee that thls flre 
whlstle should be blown at 5 In the afternoon to notify mechanlcs and 
others when thelr workday ceased. Thereupon the water. commlssioner dl- 
rected the englneer of the waterworks to blow thls whlstle at that hour each 
day, and he di4 so by means of a cord attached to the valve from that tlme 
untll the injuries were Infllcted which resulted in thèse actions. 

By chapter 165. p. 238 of the General Laws of Minnesota, 1903, the manage- 
ment of the waterworks was transferred on May 1, 1906, to the board of mu- 
nicipal woj-ks of the clty of Winona ; but that board gave no directions con- 
cernlng thè blowlng of thls whlstle, and the englneer who continued in charge 
of the waterworks building continued to blow the whlstle as before. 

The blast of thls whlstle was produced by a steam pressure of about 100 
pounds to tJie square inch, and it sent forth a shrill, startllng sound which 
could be heard 5 miles, and much farther under favorable conditions. In 
the discharge of its functlon as a flre whlstle it was blown automatically by 
the action of the flre-alarm System. But In the discharge of its functlon as a 
tlme wilstle it was blown by hand by the englneer of the waterworks, or 
hls assistant, who puUed the valve open by means of a cord attached to It. 
Gentle and tractable horses had been scared by the Wasts of thls whlstle and 
had attempted to run away while they were traveling upon the bridge, and 
thls had occurred many times durlng the preceding nlne years. Mr. Nlchols 
was a dalryman who llved about 12 miles distant from Winona in the state 
of Wisconsln, and who had been accustomed for four years to drive over the 
bridge once a week and sometimes more frequently, so that he probably knew 
that the whlstle sounded for flre alarms ; but the évidence does not Indicate 
whether or not he was aware that It blew at five in the afternoon. He drove 
Into Winona on the morning of the day of the accident a pair of young 
horses, four and five years old, and started to return about 5 o'clock in the 
afternoon. Irène Botzet, a schoolglrl who lived in Wlsconsln and attended 
school In Winona, asked hlm for a ride across the bridge, and he granted 
her request. As he drove up the approach of the bridge toward the turn 
near the whlstle, he was holding his horses down to a slow walk so that 
another team walked past hlm. There were then two teams in front of hlm 
on the bridge, and he waa following. Just after he arrlved at the turn of 
the drlveway to the east the steam whlstle blew, and his team, and that nest 
In front of hlm, began to run. He held onto hls horses and gulded them 
past the two teams in front of hlm, but one, and a llttle later two more, of 
the tugs in his harnesses unhooked, the end of the tongue slipped out of the 
yoke, dropped, and broke, the horses ran on, drove the end of the broken 
tongue agalnst the guard rail, ralsed the box on which the occupants were 
slttlng, and threw them over the raillng to the frozen grouud on the Wiscon- 
sln slde 40 feet below. The court submltted to the jury the questions, was 
the city gullty of négligence which was the proxlmate cause of the injuries 
Infllcted by thi? runaway. aad were the victims guilty of négligence which 
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contributed to cause thèse Injuries? and the Jury answered the former In the 
affirmative, and the latter In the négative. 

W. J. Smith (Richard A. Randall and Tawney, Smith & Tawney, on 
the brief), for plaintiff in errer. 

Edward Lees and M. L,. Fugina (M. B. Webber, on the brief), for 
défendants in error. 

Before SANBORN, VAN DEVANTER, and ADAMS, Circuit 
Judges. 

SANBORN, Circuit Judge (after stating the facts as above). The 
city of Winona is a municipal corporation created, endowed with its 
powers, and charged with its duties by the Législature of the state of 
Minnesota. The character and the limits of the powers and liabilities 
of such corporations are questions of local law, upon which the déci- 
sions of the highest judicial tribunals of the states which create them 
are authoritative in the national courts, because thèse questions are 
determinable by the construction of the constitutions and statutes oi 
the states under which the municipalities are organized. Détroit v. 
Osborne, 135 U. S. 493, 499, 10 Sup. Ct. 1013, 34 L. Ed. 360 ; Clai- 
borne County v. Brooks, 111 U. S. 400, 410, 4 Sup. Ct. 489, 38 L. Ed. 
470 ; Madden v. Lancaster County, 12 C. C. A. 566, 670, 65 Fed. 188, 
193 ; Blaylock v. Incorporated Town of Muskogee, 54 C. C. A. 639, 
640, 117 Fed. 125, 136. So far, therefore, as the Suprême Court of 
Minnesota has decided the extent of the powers and liabilities of mu- 
nicipal corporations, those décisions must control in this case. The 
opinions of other courts become immaterial, and it will be unnecessary 
to notice or consider them. 

Under the décisions of the Suprême Court of Minnesota municipal 
corporations are charged with the duty to exercise ordinary care to 
make and to keep their roads, streets, and public ways reasonably safe 
for travelers thereon, and also with the duty to exercise reasonable 
care to so use their property and rights as to inflict no unnecessary 
injury upon persons or upon their property. Shartle v. City of Min- 
neapolis, 17 Minn. 308 (Gil. 284) ; Blyhl v. Village of Waterville, 57 
Minn. 115, 58 N. W. 817, 47 Am. St. Rep. 596 ; Wiltse v. City of Red 
Wing, 99 Minn. 355, 360, 109 N. W. 114. 

The bridge across the Mississippi river on which this accident oc- 
curred is a public highway, and the city of Winona is liable for nég- 
ligence in its maintenance and care to the same extent as it is for nég- 
ligence in the care and maintenance of its public streets. Willis v. 
Winona City, 59 Minn. 37, 60 N. W. 814, 26 L. R. A. 143. With thèse 
established rules in mind, let us consider the complaints concerning the 
trial of thèse cases. 

The first spécification of error presented is that the court received 
in évidence the pétition of the Trades and Labor Assembly that the 
fire whistle be blown daily at 5 in the afternoon, the action of the city 
council of the défendant in May, 1905, granting that pétition, and the 
curfew ordinance passed in January, 1906, whereby the engineer of 
the waterworks was directed to designate 9 in the afternoon each day 
by nine short blasts of the whistle; and the argument is that, inas- 
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much as on May 1, 1906, the management of the waterworks building 
passed to the board of municipal' works, the water commissioner, who 
in May, 1905, directed the eïigineer to comply with the order of the 
council, then went out ot his office, and the board never gave the en- 
gineer âny direction on the subject thereafter, thèse acts of the com- 
mon council were immaterial. But the question at issue was, did the 
city exercise ordinary care to keep the bridge reasonably safe for trav- 
elers, and to use its waterworks and steam whistle so as to inflict no 
unnecessary injury upon the persons or property of travelers over the 

bridge? The acts of the council which were introduced in évidence 

clearly indicated the degree of care the city was exercising in the use 
of this whistle, and f or that reason they were not immatenal. Again, 
the act of the city council which directed the blowing of the whistle 
at 5 in the afternoon unquestionably gave the engineer the authority 
and the direction of the city of Winona to blow it at that hour until 
that authority was revoked or an inconsistent instruction was given 
to him by the city. The same engineer remained in charge of the wa- 
terworks building and of the whistle after the control of them was 
transferred to the board of municipal works, and he undoubtedly had 
the sanie authority to blow the whistle thereafter that he had to con- 
tinue to run the engines and to pump the water through the city. His 
authority continued until it was revoked. Moreover, this action of 
the council in connection with the continued blowing of the whistle 
subséquent to May 1, 1906, was compétent, and persuasive évidence 
of the alleged négligence of the board of municipal works, for the 
board must hâve been aware that the whistle was being blown after it 
came into control of the waterworks, and it did not stop it, and by 
the express terms of the act under which it was created the city is 
liable for its acts of commission and omission within the scope of its 
authority. Gen. Laws Minn. 1903, p. 241, c. 165 ; Kleopfert v. City 
of Minneapolis, 90 Minn. 158, 160, 95 N. W. 908 ; Barnes v. District 
of Columbia, 91 U. S. 540, 645, 551, 555, 23 L. Ed. 440; District of 
Columbia v. Woodbury, 136 U. S. 450, 10 Sup. Ct. 990, 34 L. Ed. 
473. There was no error in the admission of the acts of the city 
council. . 

It is assigned as error that the court permitted the introduction in 
évidence of testimony that other horses of ordinary gentleness and 
tractability were frightened while traveling over this bridge by the 
blasts of this steam whistle at various times during nine years preceding 
the accident in question. The reasons urged in support of this spécifi- 
cation of error are : ^1) That Nichols' horses were frightened by a 
single blast of the whistle, five seconds in duration, while the horses 
of the witnesses were scared by several blasts in quick succession caus- 
ed by the automatic action of the fire-alarm System, but it was evi- 
dently the first sudden sound that tended to frighten.the horses far 
more than its subséquent répétition; (2) that the first blast is not at 
its commencement as loud as it becomes later, because there is at first 
stationary steam in the pipe which must be started forth, but there 
could hâve been no very substantial différence in the blasts on that 
account, because the steam pressure was constantly from 85 to 110 
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pounds to the square inch, and that pressure necessarily must hâve 
produced almost instant action and sound when the valve was re- 
leased; and (3) because the défendant was charged with liability for 
the efïect of the blast which it directly caused, se that this évidence 
was net necessary or compétent to prove notice to the city of its dan- 
gerous character, and because this évidence introduces a collatéral is- 
sue. But the main issue in this case was whether or not the blasts of 
this whistle were of such a character that a person of ordinary in- 
telligence and prudence would hâve anticipated the frightening of 
horses traveling upon the bridge, and their rapid fiight as the natural 
and probable efïect of the blast. If thèse blasts were of that char- 
acter, the production of them was actionable négligence ; if they were 
not, it was not actionable négligence to make them. There were but 
two ways in which that question could be determined. It must be de- 
termined by the opinions or spéculations of witnesses, or by the ex- 
périence of those who had actually tried it. The latter is certainly 
more persuasive and convincing and more likely to accord with the fact 
than the former. The material conditions under which the horses 
of the witnesses were frightened were substantially the same as those 
under which the accident happened. They were scared while they 
were traveling upon the same bridge upon which the horses of Nichols 
were frightened. They were terrified by the same whistle located in 
the same place at the same distance from the bridge, and the testi- 
mony of the witnesses who were driving or observing thèse animais 
that gentle and tractable horses had been frightened while they were 
traveling upon this bridge by the blasts of this whistle at varions times 
preceding the accident was upon both reason and authority material 
and persuasive évidence that thèse blasts were of a character likely 
to frighten horses under such circumstances, that their fright and 
fiight were natural and probable conséquences of the production of 
the blasts, and that thèse facts were so notorious that they might be 
considered by the jury to constitute notice to the city of the danger- 
ous character and probable effects of the blowing of this whistle. 
Darling v. Westmoreland, 52 N. H. 401, 13 Am. Rep. 55; Nye v. 
Dibley, 88 Minn. 465, 93 N. W. 524 ; T)istrict of Columbia v. Armes, 
107 U. S. 519, 525, 2 Sup. Ct. 840, 27 L. Ed. 618 ; C. & N. W. Ry. 
Co. v. Netolicky, 14 C. C. A. 615, 622, 67 Fed. 665, 672; Wigmore 
on Evidence, § 458, subd. 2 ; Chicago Great Western Ry. Co. v. Mc- 
Donough, 161 Fed. 657, 667, 88 C. C. A. 517. 

Counsel for the city argue that the refusai of the court to instruct 
the jury to return a verdict in its favor was error: (1) Because there 
was no lack of care in the construction and the maintenance of the 
bridge, and the city was not liable for injuries caused by its acts 
of commission or omission outside of that structure; (2) because the 
whistle was blown for a governmental and not for a private or cor- 
porate purpose, and the city is exempt from liability for acts so done, 
and the rights of the injured were not thereby infringed; (3) be- 
cause the location and the use of the whistle were discretionary with 
the city, and the exercise of that discrétion was not reviewable by 
the courts ; (4) because the act of blowing the whistle to indicate the 
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time of day was beyond the corporate power of the city; (5) because 
there was no évidence of the city's négligence, or that its négligence 
was the proximate cause of the injury, and the persons injured as- 
sumed the risk of the blast of the whistle ; and ( 6) because Nichols 
was guilty of contributory négligence, in that his whiffletree hooks 
were not in such a condition that they prevented the tugs from be- 
coming unhooked while his horses were running away. 

It is only when the material facts and the rational inferences from 
them are so clearly established that but one finding from them would 
be sustained by the court that the duty is imposed upon it to withdraw 
the question of the causal négligence of a défendant from the jury. 
Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, 
36 L. Ed. 485 ; Chicago Great Western Ry. Co. v. Price, 38 C. C. 
A 239, 243, 97 Fed. 423, 427. Ten witnesses testified to 13 occa- 
sions within 9 years preceding this accident upon which gentle and 
tractable horses upon this bridge near the turn where Nichols was 
when the whistle blew had been frightened by blasts of this whistle, 
and had jumped or run or turned around. One witness testified that 
his horse was so terrified that he jumped and broke the shafts of his 
buggy, another that his horses were so scared that they rafi and tore 
the yoke near the tongue and broke a strap from the evener, still an- 
other that his horses were so frightened that they ran and caused 
a tug to unhitch, and another still that his horses were so terrified 
that they ran while he was driving them so that they threw his wife 
out of his wagon and injured her. At the time of this accident Lo- 
sinski was driving the leading team across the bridge, Duff the sec- 
ond team, and Nichols was either holding his team stationary or at 
a slow walk very near the turn of the bridge when the whistle blew. 
Losinski testified that his horses immediately jumped and became 
frightened, but he held them. Duff testified that Nichols stopped his 
horses near the turn to let him pass, that he passed Nichols, that the 
latter's horses were then quiet, that just after he passed him the 
whistle blew, that the moment it blew both teams were on the dead 
run, that his horses were gentle, but they were frightened, ran, and 
jumped and nearly got away. This was substantial and persuasive 
évidence that the blowing of this whistle was likely to frighten horses 
passing it on the bridge, that it rendered the bridge unsaf e for drivers 
of teams thereon, and that, in the light of the évidence that the sound 
it gave forth was shrill, startling, "awful loud," and could be heard 
from 5 to 10 miles, this fact was so notorious that a jury was war- 
ranted in finding that it must hâve been known to the city, and that a 
person of ordinary prudence and intelligence would hâve anticipated 
as its natural and probable resuit the fright and flight of passing hors- 
es and serions injuries to those who should be drawn by them. 

Nor can the contention be sustained that the unhooking of the tugs, 
the breaking of the pôle, or any of the other events between the blow- 
ing of the whistle and the injuries and death was, and the blast of 
the whistle was not, the proximate cause of those dire effects. The 
proximate cause of an injury is the primary moving cause without 
which it would not hâve been inflicted, but which, in the natural and 
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probable séquence of events, and without the intervention of any new 
or indépendant cause, produces the in jury. The intervening cause 
that will insulate the original wrongful act or omission from the in- 
jury and relieve of liability for it must be an indépendant, intervening 
cause which interrupts the natural séquence of events, prevents the 
ordinary and probable resuit of the original act or omission, and pro- 
duces a différent resuit which could not hâve been reasonably an- 
ticipated. Union Pacific Ry. Co. v. Callaghan, 6 C. C. A. 205, 210, 
56 Fed. 988, 993, 994; Cole v. German Savings & Loan Soc, 59 C. 
C. A. 593, 597, 600, 124 Fed. 113, 117, 120, 63 L. R. A. 416. The blast 
of this whistle was the primary moving cause without which the ac- 
cident would not hâve happened. It was the cause which set in mo- 
tion ail the other events, the cause which set the horses into a dead 
run, made them uncontrollable, brought about the unhooking of the 
tugs, the breaking of the pôle, the crash of the wagon against the 
railing, and the throwing of its occupants to the ground below. Ail 
thèse intermediate acts were dépendent, not indépendant, causes. They 
were mera links in the chain of causation between the blowing of the 
whistle and the injuries and death it produced, and were themselves 
caused by the blast of the whistle. 

There is a statament in the briaf that Nichols and Irène Botzet 
knew that the whistle was blown daily at 5 in the afternoon and that 
they assumed the risk of injury from it. The place in the record 
whare the évidence that they had this knowledge may be found is 
not pointed out, and a search of the record for it has proved vain. 
The transcript, however, does show that Irène testified that she did 
not know that the whistle blew at 5 o'clock, and that just as Nichols 
was approaching the turn of the bridge nearest to the whistle a few 
seconds before 5 o'clock he held his horses to a walk while Losinski 
passed him, and then stoppad tham very near the turn while Duff 
passed him, and then it was 5 o'clock, the whistle blew, the two rear 
teams ran iristantly, and the injurias and death foUowed. It is dif- 
ficult to believe that Nichols would hâve walked and then stopped 
his horses at the most dangerous place on the bridge at 5 o'clock in 
the afternoon if ha had known that the whistle blew daily at that 
hour, whan he might just as easily hâve driven them on and been a 
few hundred feet distant when tha blast came. 

Notice or knowledge and appréciation of the danger are indispen- 
sable to the assumption of the risk of it (Chicago Great Western Ry. 
Co. V. Price, 97 Ped. 423, 38 C. C. A. 239, 247), and the évidence 
that the victims of this accident knew and appreciated the danger 
from the blast of the whistle was far from being so conclusive that 
it was tha duty of the court to instruct the jury that they assumed 
the risk of it. 

The burden was upon the défendant to prove contributory nég- 
ligence, and it was the duty of the court to instruct the jury that Nich- 
ols and Irène were guilty of it, only in case the évidence of it was so 
clear that the court would not sustain a finding to the contrary. The 
évidence upon this subject was the testimony of one witness who said 
that some days before the accident he rode with Nichols behind the 
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team which ran away, and they were hitched up so loosely that he 
was of the opinion that Nichols was négligent in that regard; the 
testimony of l/)sinski that when Nichols' horses had run ahead of 
him three or four rods he saw that one of his tugs was unhooked and 
one was hooked; the established fact that at some time during the 
run ail but one of the tugs became unhooked; the testimony of two 
witnesses that they were of the opinion that if three tugs came un- 
hooked at the same time the horses could not hâve been properly 
hooked up ; and the testimony of the livery man, who unhitched the 
horses when they came into Winona and assisted Nichols to hitch 
them up when they started out of Winona on the day of the accident, 
that they were properly hitched up when they came in and when they 
went out, that the hooks, the harnesses and the straps were strong and 
right, and that the horses were so hitched up that the tongue of the 
sied could not slip out of the yoke. Since it does not appear that 
Nichols knew that the whistle was to blow at 5 in the afternoon, no 
duty was imposed upon him to so harness his horses that its blast 
and the f right and flight it caused would not unhitch his tugs, break 
his tongue and his harnesses, and even if he had been aware of the 
coming blast the évidence in this case was far from conclusive that 
he failed to fairly discharge the duty he would hâve owed. The évi- 
dence that he exercised reasonable care was the testimony of an eye- 
witness. The testimony that he failed to exercise such care was in- 
ference and opinion from more remote facts, and the refusai of the 
court to disregard the positive testimony. and withdraw this ques- 
tion from the jury was not error. 

There was no évidence in the cases that Irène Botzet was guilty 
of any contributory négligence, and, even if Nichols had been guilty 
of it, his négligence could not hâve been imputed to her. Union Pa- 
cific Ry. Co. v. Lapsley, 51 Fed. 174, 2 C. C. A. 149, 152, 16 L,. R. 
A.800, 

The city concèdes that it might be liable for defects and obstructions 
within the limits of the roadway of the bridge which rendered that 
highway unsafe for trayelers, but its counsel inslst that it was not 
liable' for the blowing of its whistle although it rendered the bridge 
unsafe, because the whistle and the blowing were beyond the limits 
of the bridge ; and they argue that the déclaration of the court below 
that the city was not liable in this case if the horses were frightened 
by the whistle of a locomotive of a railroad company sustains their 
position, But the city was not liable for the blast of the whistle of 
the locomotive, because there was no évidence that the whistling of 
this or other locomotives had theretofore scared horses on the bridge 
so as to impose upon the city the duty to suppress it, while the évi- 
dence was plenary that the blowing of the city's fire whistle had ter- 
rified horses in this way. 

The gênerai duties were imposed upon the city to exercise ordinary 
care to keep the roadway of this bridge reasonably safe for travel, 
and to so use its- waterworks building and the whistle thereon as to 
inflict no unnecessary injury upon the rights or property of persons or 
corporations. Thèse duties were not limited to care to prevent in- 
juries arising from acts and omissions within the limits of the highway 
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or bridge itself. The duty to care for the bridge and driveway ex- 
tends to the prévention of any act outside its liniits, the danger from 
which to travelers thereon may be reasonably anticipated by the city, 
such as unfenced excavations or dépressions near but not in the high- 
way or street (City Council of Augusta v. Dozier, 136 Ga. 524, 55 
S. E. 234; Bassett v. St. Joseph, 53 Mo. 290, 14 Am. Rep. 446; Hal- 
pin V. City of Kansas, 76 Mo. 335; Parker v. City of Maçon, 39 
Ga. 729, 99 Am. Dec. 486), walls, billboards, and other structures 
on private property beyond the limits of a street (Kiley v. City of 
Kansas, 69 Mo. 102, 108, 33 Am. Rep. 491 ; Id., 87 Mo. 103, 56 Am. 
Rep. 443 ; Dufïy v. City of Dubuque, 63 lowa, 171, 18 N. W. 900, 
50 Am. Rep. 743 ; Bliven v. City of Sioux City, 85 lowa, 346, 351, 
52 N. W. 246 ; Cason v. City of Ottumwa, 102 lowa, 99, 71 N. W. 
192), an acrobat sliding on a wire above the street fastened to a 
building beyond its limits and to a pôle (Wheeler v. City of Fort 
Dodge, 131 lowa, 566, 108 N. W. 1057, 1059, 9 L. R. A. [N. S.] 146). 
And the duty of the city to so use its own property as not to unneces- 
sarily injure persons or property of others extends to their protec- 
tion against injuries from such use on their own property or on the 
property of others, such as from sewage leaking into the property 
of citizens (Allen v. City of Boston, 159 Mass. 324, 327, 34 N. E. 519, 
38 Am. St. Rep. 423 ; Hunt v. Lowell Gas Light Co., 8 Allen [Mass.] 
169, 85 Am. Dec. 697 ; French v. Connecticut River Lumber Co., 145 
Mass. 261, 14 N. E. 113), from a pesthouse which sends the seeds of 
disease to persons on private property near (Clayton v. City of Hen- 
derson, 103 Ky. 228, 44 S. W. 667, 44 L. R. A. 474, 476 ; Haag v. 
Vanderburgh County Com'rs, 60 Ind. 511, 28 Am. Rep. 654), from 
garbage on a lot belonging to the city which sends forth upon the 
property of others bad odors (City of Ft. Worth v. Crawford, 74 
Tex. 404, 12 S. W. 52, 54, 15 Am. St. Rep. 840), from fireworks 
in a street which set fire to private property adjoining (Speir v. City 
of Brooklyn, 139 N. Y. 6, 34 N. E. 727, 21 L. R. A. 641, 36 Am. St. 
Rep. 664; Landau v. City of New York, 180 N. Y, 48, 72 N, E. 631, 
105 Am. St. Rep. 709), ' 

Persons and private corporations that negligently injure persons 
rightfully traveling upon a street or highway by blasting rock on their 
own premises, thereby throwing stones upon the highway, or by neg- 
ligently frightening their horses by blowing whistles upon their own 
property, do not escape liability for the damages they thus cause (Al- 
bee V. Shoe Company, 63 Hun, 223, 16 N. Y. Supp. 687 ; Knight v. 
Goodyear, etc., Rubber Co., 38 Conn. 438, 9 Am. Rep. 406 ; Powell 
V. Nevada C. & O. Ry., 28 Nev. 305, 82 Pac..96), although it is not 
their spécial duty to care for the safety of streets and highways, and 
a fortiori a city upon which the law imposes that particular duty may 
not escape liability for the injuries it causes in that way. 

Nor is the damage which may be recovered for négligence of this 
character Hmited to that inflicted upon property. Damages for in- 
juries to the person are likewise recoverable, because the duty imposed 
on the municipality to avoid unnecessary in jury to persons is at least 
as imperative and sacred as the duty to avoid injuiy to their property. 
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Allen V. City of Boston, 159 Mass. 324, 337, 34 N. E. 519, 38 Am. 
St. Rep. 433; Clayton v. City of Henderson, 103 Ky. 228, 44 S. W. 
667, 44 L. R. A. 474, 476 ; City of Ft. Worth v. Crawford, 74 Tex. 
414, 12 S. W. 52, 54, 15 Am. St. Rep. 840. 
The statutes ôf Minnesota provide that: . 

"A public nuisance Is a crime against the order and economy of the state 
and eonsists in unlawfully dolng an act, or omlttlng to perform a duty, which 
act or omission • • * shall unlawfully interfère wltli, obstruct, or tend 
to obstruct, or render dangerous for passage a ♦ • • Street, alley or bigh- 
way." Eev. Laws MInn. 1905, §§ 4987, 4988. 

And the Suprême Court of Minnesota has adjudged that : 

"Wbere the statute, for the protection and beneflt of Indlviduals prohibita 
a person from dolng an act or imposes upon him a duty, if he disobeys the 
prohibition or neglects to perform the duty, he is llable to those for whose 
protection the statute was enacted for any damages resulting proximately 
from such disobedience and neglect." Baxter v. Coughlin, 70 Minn. 1, 4, 72 
N. W. 797, 798. 

The duty was imposed upon the city to exercise care to render this 
highway reasonably safe for travelers, and it blew a whistle within 
110 feet of it which made it unsafe for travelers, and which consti- 
tuted a public nuisance within the express terms and plain meaning 
of this statute. 

But counsel contend that the city is not liable to pay damages for 
the injuries inflicted by the whistle, because, in locating it and blow- 
ing it, it was exercising one of its governmental powers in the estab- 
lishment and maintenance of its fire department and fire-alarm System, 
and this upon the ground that for the acts and omissions of its of- 
ficers and agents in the exercise of a governmental power of this 
nature it is, like the state, exempt from civil liability. There is more 
than one answer to this argument. In the first place, if the blast of 
the whistle which caused the injuries had been made in the exercise 
of the city's power to protect against fires, it would not hâve been 
exempt from liability, because the blowing of the whistle was a public 
nuisance, and it was not necessary for the eity to create or to con- 
tinue that nuisance in order to rightly exercise its power to establish 
and maintain a fire department. It could hâve exercised that power 
as completely and as beneficially without locating or blowing this 
whistle daily within 110 feet of this bridge. If the exercise of a 
législative power does not necessarily and naturally create a nuisance, 
but that results from the manner of exercising the power, the légis- 
lative grant is no défense to an action for the damages it causes. Vil- 
lage of Fine City v. Munch, 42 Minn. 342, 44 N. W. 197, 6 L,. R. A. 
763, Hill v. Mayor, 139 N. Y. 495, 34 N. E. 1090. 

A city has two classes of powers, the one législative, public, in the 
exercise of which it acts as a political subdivision and delegate of the 
state and governs its people, the other private, corporate, business, in 
the exercise of which it acts for the advantage of the inhabitants of 
the city and of itself as a légal personality. For the acts and omissions 
of its officers and agents in the exercise of powers of the former 
class, such as the police power (Wilcox v. City of Rochester, 190 N. 
Y. 137, 83 N. E. 1119, 17 h. R. A. [N. S.] 741; City of Kansas City 
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V. Lemen, 57 Fed. 905, 6 C. C. A. 627, 631 ; Claussen v. City cf Luverne, 
103 Minn. 491, 115 N. W. 643, 15 L- R. A. [N. S.] 698; Gullikson v. 
McDonald, 62 Minn. 278, 279, 280, 64 N. W. 812 ; City of New Kiowa 
V. Craven, 46 Kan. 114, 26 Pac. 426), the power to erect, maintain, and 
operate a city hall and courthouse (Snider v. City of St. Paul, 51 Minn. 
466, 473, 53 N. W. 763, 18 L. R. A. 151), the power through its board 
of health or other agency to protect its inhabitants against disease and 
unsanitary conditions, and to care for the sick (Bryant v. St. Paul, 

33 Minn. 289, 23 N. W. 220, 53 Am. St. Rep. 31 ; Maxmilian v. May- 
or, 62 N. Y. 160, 20 Am. Rep. 468 ; Ogg v. City of Lansing, 35 lowa, 
495, 14 Am. Rep. 499 ; Benton v. Trustées of Boston City Hospital, 
140 Mass. 13, 1 N. E. 836, 54 Am. Rep. 436 ; Barbour v. City of Ells- 
worth, 67 Me. 294), the power to rnaintain and operate a fire depart- 
ment to protect its inhabitants against conflagrations (Grube v. City 
of St. Paul, 34 Minn. 402, 26 N. W. 228 ; Miller v. City of Minne- 
apolis, 75 Minn. 131, 77 N. W. 788; Smith v. City of Rochester, 76 
N. Y. 606 ; Mayor v. Workman, 67 Eed. 347, 14 C. C. A. 530 ; Fish- 
er V. City of Boston, 104 Mass. 87, 6 Am. Rep. 196), the power to 
promote éducation (Ham v. Mayor, 70 N. Y. 459; Lane v. District 
Township of Woodbury, 58 lowa, 462, 12 N. W. 478), the power to 
inspect steam boilers (Mead v. City of New Haven, 40 Conn. 72, 
16 Am. Rep. 14), and the power to administer public charities (Haight 
V. Mayor [D. C] 24 Fed. 93), the city, like the state, is not liable 
to pay damages in civil actions. 

But for damages caused by the wrongful acts and omissions of its 
officers and agents within the scope of their authority in the exercise 
of its powers of the latter class, such as its power to build and main- 
tain bridges, streets, and highways, the power to construct and keep ^ 
in repair sewers (Murphy v. City of Indianapolis, 158 Ind. 338, 63 
N. E. 469 ; Williams v. Town of Greenville, 130 N. C. 93, 40 S. E. 
977, 57 L. R. A. 207, 89 Am. St. Rep. 860; Hamlin v: City of Bid- 
deford, 96 Me. 308, 49 Atl. 1100 ; City of Denver v. Rhodes, 9 Colo. 
554, 13 Pac. 729), the power to collect refuse and to care for the 
dump where it is deposited (City of Denver v. Porter, 126 Fed. 288, 
294, 61 C. C. A. 168), the power to construct and operate the draws 
of bridges (Naumburg v. City of Milwaukee. 146 Fed. 641, 77 C. 
C. A. 67), and the power to build, maintain, and operate waterworks 
to furnish water to the city and to its inhabitants for compensation 
(Wiltse V. City of Red Wing, 99 Minn. 255, 260, 109 N. W. 114; 
Lynch V. City of Springfield, 174 Mass. 430, 54 N. E. 871), the city 
is liable to the same extent as a private individual or corporation un- 
der like circumstances. The power of a city to construct and operate 
waterworks is not a political or governmental, but a private or cor- 
porate, power, granted and exercised, not to enable it to control its 
people, but to authorize it to furnish to itself and to its inhabitants 
water for their private advantage. Illinois Trust & Savings Bank 
V. City of Arkansas City, 22 C. C. A. 171, 182, 76 Fed. 271, 282, 

34 L. R. A. 518 ; Pike's Peak Power Co. v. City of Colorado Springs, 
44 C. C. A. 333, 342, 105 Fed. 1, 10; Omaha Water Co. v. City of 
Omaha, 77 C. C. A. 267, 271, 147 Fed. 1, 5, 12 L. R. A. (N. S.) 736. 
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The blast of the whistle which frightened Nichols' horses was not 
bjown by the city fîï'tlîe exercise of its power to protect its inhab- 
itants against fire and to opçrate its fire-alarm System or its fire de- 
partment. It had no connection with or tendency to perform any of 
the^^ functions. T?he blasts for those purposes were blown auto- 
matically through the fire^alarm System. This blast was blown by 
hand by the assistant engineer of the waterworks building by direc- 
tion of the water commissioner and the city council in the exercise 
of the power of the city to maintain waterworks and care for the 
pumping station which was a part of them. It, therefore, falls far 
within the Hne of municipal liability. 

The argument that the discrétion of the city in the construction, 
location, and opération of its fire-alarm System is not reviewable by 
the courts has not escaped attention. But if sound it is not mater ial, 
and hence will not be discussed, because it was not the exercise of 
that discrétion, but the blowing of the whistle by the assistant engineer 
of the waterworks building, that was the proximate cause of the in- 
juries and death and that is the foundation of thèse actions. The lo- 
cation and use of the whistle for the fire department, dangerous as 
it was, would never hâve caused the death of Nichols and the injury 
to Irène if the assistant engineer of the waterworks building had not 
puUed open the valve and sent forth the blast at 5 in the afternoon 
of that fatal day. 

Finally, it is said that the city is not liable because it had no cor- 
porate power to cause this whistle to be blown for the purpose of 
notifying union men and the employés of the city of the time of day. 
But it had plenary power to erect, maintain, and operate the water- 
works building. It had the power and it was its duty to so use that 
"building and the whistle upon it that it would not inflict any unneces- 
safy injury upon travelers upon the bridge, to prevent and, when it 
arose, to suppress, the public nuisance of the startling, dangerous 5 
o'clock blasts of this whistle upon it, and to exercise ordinary care to 
keep the bridge reasonably sale for travelers thereon. For damages 
caused to travelers by the failure to discharge thèse duties it was liable 
in thèse cases, and the évidence of such a failure was so substantial 
that the refusai of the court below to direct a verdict in its favor was 
not error. 

In the Botzet Case attention is called to the facts that while the 
whistle was blown, and the horses were frightened and sfarted to run 
in the sta.te of Minnesota, Irène was not thrown over the railing of 
the bridge and was not injured until they had carried her into the 
State of Wisconsin; that there is a statute of the latter state which 
limits the amount of recovery from any city, county, town, or vil- 
lage, on account of any defects in a bridge or highway, to $5,000, and 
that the vefdict and judgment in that case were far in excess of this 
amount, and in excess of the amount specified in the notice of the 
claim upon which the action is based which was originally given to the 
city. But this action was brought in the state of Minnesota, the city 
committed the wrong on which it is founded in that state, the statute 
of Wisconsin had np efïect beyond the limits of the state of Wiscon- 
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sin, and the plaintiff was not limited in his recovery to the amount 
claimed in his original notice. Terryll v. City of Faribault, 84 Minn. 
341, 342, 87 N. W. 917. 

There was no error in the trial of thèse cases, and the judgments 
below must be affirmed. 

It is so ordered. 



CUNNINGHAM v. PETTIGRBW. 

(Circuit Court of Appeals, Eighth Circuit January 23, 1909.) 

No. 2,755. 

1. Mines and Minebals (§ 54*) — Feaudulent Concealment— Dutt to Dis- 

close Facts— Joint PÙbchasees ot Peopeety. 

A lease for mlnlng claims gave the lessees an option to purchase the 
property for $75,000, and by another and separate contract the owner 
agreed. In case of purchase, to refund to them $35,000 of the purchase 
money. By false représentations and showlng the lease, while conceallng 
the fact of the other agreement, thé lessees Induced complalnant to beeome 
a Joint purchaser wlth them, paying $37,500 for a half interest in the prop- 
erty. Not havlng ButQclent mouey, the lessees applied to défendant, stat- 
Ing the facts ànd showlng hlm both contracts, and he agreed to advance 
the money necessary to make the payments untll the real considération 
of $40,000 should be pald, when he was to secretly recelve the subséquent 
payments made by complalnant. For this accommodation he was to re- 
celve Interest, and also a thlrd Interest iri the lessees' half of the prop- 
erty. The flrst payment of $20,000 was made, when complalnant became 
suspicions and refused to pay more, and through some arrangement wlth 
the lessees défendant completed the payments and obtalned tltle to the 
property. Held, that by Intentionally joinlng wlth the others In the dé- 
ception of complalnant be became a Joint purchaser and assumed the 
obligations of good faith Incident to that flduciary relatlonshlp, and that 
both he and the property in his hands were llable for the amount neces- 
sary to make restitution for the fraud. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dlg. S 54.*] 

2. TBtrsTs (§ 95*) — CoKSTBUCTiVK Tbtjsts— Fbaud in Acquisition of Peop- 

eety. 

Where one was Induced by fraud to contrlbute to the purchase prlce 
of real property, the tltle to whlch became vested in another, who was 
cognizant of the fraud and recelved the benefit of the payment, such 
owner and the property are both chargeable with a constructlve trust In 
favor of the person defrauded to the extent of the amount pald by hlm. 

[Ed. Note. — For other cases, see Trusts, Cent. Dlg. §§ 145-147; Dec. 
Dlg. I 95.*] 

3. Conteacts (§ 259*) — Groundb foe Rescission by Pakty— Fraud. 

The right to resclnd a contract on the ground of fraud dépends on the 
existence of the fraud, and not on the accuracy or concluslveness of the 
party's knowledge of It when he exercises the right. 

[Ed.Note.— For other cases, see Contracts, Cent Dlg. |J 1153-1172; 
Dec. Dlg. § 259.*] 

4. CoNTBACTS (§272*) — Rescission— Acts CoNSTrruTiNG Rescission. 

Where a party to an executory contract after part performance, un- 
equlvocally refused to further perform on the ground of fraud, and his 
refusai was accepted by the other parties as concluslve, there was a com- 



*For otlier caies se« aame toplc ft { numbxb In Dec. & Am. Dlgi. 1907 to date, ft Rep'r Indexea 



3?6 169 B-HDBBAL EBPOHTBR. 

plete rescission whlch flxed thé rlghts of the parties wlthout the nece»- 
Bity of a^ suit 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. S§ 1192, 1193; 
D«ç. Dig. § 272.*] 

5. Equity (i 87*)— Lâches— Suit FOB Relief on the Geound of Fhaxtd— Dus 

Diligence. 

Rev. St. Utah 1898, § 2877, llmlts the time for brlnglng an action for 
relief on tlie ground ot fraud to three years after the cause of action 
accrued ; provlded, however, that the "cause of action in such cases shall 
net be deemed to hâve accrued until the discovery by the aggrieved party 
of the facts constitutlng the fraud." Complainant entered Into a contract 
with others for the Joint purchase of a mine in Utah, and they made the 
first payment thereon. Before the second came due complainant became 
satlsfled that there was a secret agreement between his associâtes and the 
vendor by whlch he was being defrauded, and refused to make further 
payments, whereupon the purchase was completed by hls associâtes and 
défendant, and the tltle to the mine beçame vested in défendant, who was 
In f act a party to the fraud, although not a party to the contract. Com- 
plainant caused inquirles to be made of the vendor, but was unable to ob- 
tain Confirmation of his suspicions untll three years later, and a year 
afterward, when he flrst secùred évidence of a secret agreement by whlch 
the véhdor was to return tb hls associâtes nearly one-half of the nominal 
price of the mine and that défendant was to share in the beneflts, he 
brought suit in equity to charge défendant and the property with a trust 
In hls favor. HeU, that he was under no duty to make inaulrles dlrectly 
of the parties Implleated respectlng the fraud, whlch was essentlally one 
of concealment, nor to file a blll of discovery, and that, applying the 
State statute by analogy, the suit was wlthin the time llmlted, and com- 
plainant was not barred from relief by lâches, the situation of the parties 
not haylhg màterlally changed. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 242-244; Dec. 
Dig. § 87.*] 

6. Equixy (8 75*)— LACHES— Considérations Abtecting. 

The défense of lâches Is affected by the facts whether rlghts of Innocent 
persons hâve Intervened, whether wltnesses are dead or hâve disappeared, 
whether the situation of the parties in interest bas changed, and other like 
cousiderations. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 75.*] 

7. BQtJiTT (§ 65*)— He Who Comes into Equity must Comb with Clean 

Hands— Natuee or Unconsoionable Conduct. 

Conduct by a complainant toward the défendant whlch would hâve been 
Inéquitable as between co-tenants cannot afCect eomplalnant's right to 
maintaln the suit in equity, where any relation of co-tenancy between the 
parties hàd been previously wholly repudiated and was not recognized by 
either party. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 65.» 
He who cornes into equity must come with clean hands, see note to 
Knapp V. S. Jarvls Adams Co., 70 C. C. A. 543.] 

8. Equity (§ 65*)— He Who Comes into Equity must Come with Clean 

Hands— Conduct with Respect to Diffebent Teansactions. 

The inequlty whlch will repel one from courts of equity under the 
maxim that "he who comes Into a court of equity must do so with clean 
hands" must relate dlrectly to the very transaction concernlng whlch he 
complalns. 

[Ed. Note.— For other cases, see Eiqulty, Cent Dig. §§ 185-187; Dec, 
Dig. § 65,*] 

Philips, District Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the District 
of Utah. 

*For other cases lee same toplc & § nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



OUNNINGHAM T. PETXIGREW. 837 

In October, 1901, James Johnston, the owner of certain unpatented mlnlng 
clalms in Nevada, executed a wrltten lease to one Hyde, and in the same in- 
strument gave him an option to purchase the leased property on or before the 
expiration of the lease, upon the payment of $75,000, in installments as fol- 
lows: $20,000 on or before Deçembei 20, 1901; $15,000 on or before Febru- 
iry 20, 1902 ; $15,000 on or before April 20, 1902 ; $15,000 on or before June 
20, 1902; and $10,000 on or before August 20, 1902. Simultaneously with the 
exécution of the lease, Johnston executed another paper modifying the option 
agreement by agreeing to refund to Hyde the sum of $35,000 out of the 
payments when made, niaking the real considération to be paid for the clalms 
$40,000 instead of $75,000. Although Hyde's name alone appeared as lessee, 
one Jesse W. Fox, his friend, was interested equally v?ith him in the venture. 
Negotlations were soon set on foot to interest the complainant, Pettigrew, in 
the Project. Hyde, acting for hlmself and Fox, exhibited the first-mentioned 
papêr to him to show the terms and couditlons of their option, but concealed 
from him the existence and contents of the second paper. Pettigrew agreed 
to take one-half interest In the purchase and to pay $37,500 therefor on the 
assurance that Hyde and Fox were taking the other half interest at the same 
cost. The latter, not havlng the necessary money, approached défendant 
Cunningham for assistance. He was Inf ormed of the true condition of thlngs 
— the real priée requlred, and the pretended price. In faet, the two agree- 
ments wlth Johnston were exhibitedto him, and we are satlsfied from the évi- 
dence that the purpose of deceivlng Pettigrew and Inducing him to become 
apparently equally Interested wlth Hyde and Fox on the same terms, but real- 
ly to pay practlcally the full option price for the whole mine In order to 
secure an nndivided half of It, was made known to Cunningham. As a re- 
eult of negotlations, Cunningham agreed to advance for Hyde and Fox one- 
half of the several installments as they became payable, until such advances, 
together wlth what Pettigrew pald, should reach the sum of $40,000, the true 
considération. .For this accommodation Cunningham was to receive 8 per 
cent, interest on the money advanced, and one-thlrd of Hyde's and Fox's 
interest, or one-slxth Interest In the whole mine. 

The further payments as they became due from. Pettigrew were to be 
formally pald to Johnston, but surreptltlously returned to Cunningham in sat- 
isfaction of the advances made by him to Hyde and Fox. The proposed re- 
suit was that if Pettigrew should complète his payments on the basis of the 
option, represented to him to be $75,000, his one-half would cost him $37,500, 
and the one-half of Hyde, Fox, and Cunningham would cost $2,500. There 
was some deal between Hyde and Fox and Cunningham with référence to 
paylng this $2,500 whlch need not now be stated. The évidence, although 
somewhat conflicting, satisfies us that Hyde and Fox originally entered Into 
a fraudulent scheme to get Pettigrew to pay for the whole mine and to sec*re 
one-half for themselves at the nominal price of $2,500 or less, and that dé- 
fendant, Cunningham, with full knowledge of the purpose, soon after joined 
them Ih It. Their venture was to be a joint one. They and Pettigrew were 
to become Joint purchasers of the mine. Pettigrew trusted Hyde and Fox, 
not knowing at first that Cunningham was interested wlth them, and, on the 
falth of their représentations concerning the cost of the mine and their 
willingness and abllity to go In wlth himi on an equal footing, entered upon 
performance of the agreement. He pald $10,000, one-half of the first install- 
ment due December 20th, and Hyde and Fox paid the other half in a check 
of Cunningham's, whlch they exhibited to Pettigrew to show their abllity to 
perf orm. Before the next installment fell due on February 20, 1902, Pettigrew 
became suspicious that he had not been treated falrly, and then or soon after 
refused to make further payments. Some new deal was made between Hyde 
and Fox on the one hand and Cunningham on the other by whlch Cunningham 
advanced the necessary amount to make the further payments of $20,000 dua 
to Johnston. Hyde and Fox failed to repay the advances made by Cunning- 
ham, and ultimately, on July 1, 1902, the tltle to the mine became legally and 
equltably vested in Cunningham alone. After repeated and unsuccessful 
. efforts to verlfy his suspicion, Pettigrew was on October 17, 1904, by a letter 
wrltten to him by Fox, and later in the fall of 1905, by an inspection of the 
real option agreemenl^ advlsed of the true facts of the case, and on October 
169 F.— 22 
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2a, 1905, Instltuted this suit agalpst (Uunnlngham to secure etther a convey- 
ance to him «>f a Qoe-fourth Interest In the mine, or the return of the amount 
ot money wlth interest whlcii he had paid, or any other relief consistent wltl» 
thie facts of the case. The court beiow awarded Pettlgrew a judgment for 
116,035.54, and a lien upon the property in the nature of a mortgage to secure 
the payment of the eame. From this decree the défendant appeals. 

Andrew Howat (H. R. Macmillan, on the brief), for appellant. 
J. L. Rawlins, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

ADAMS, Circuit Judge (after stating the case as above). The bare 
récital of the facts of this case discloses the existence of a flagrant 
breach of trust among business associâtes between whom a relation of 
confidence and trust existed for which the law ought to furnish a reme- 
dy, and we think it does. Plainly stated, Hyde and Fox devised a 
scheme to get one-half of the mine for nothing by inducing the com- 
plainant, Pettigrew, to become a joint purchaser of it with them under 
the beljef that he was paying only one-half of the purchase price there- 
of. In tîie case of Walker v. Pike County Land Co., 71 C. C. A. 593, 
139 Fed. 609, which involved facts very similar to those now under 
considération, this court, speaking of the défendant in that case, said : 

"As a Joint purchaser be^tood In a flduelary relationshlp to his associâtes, 
and was hound to the utmost good faith in his dealings with them. The law 
demanded of hlm, not only that he should not be gullty of positive fraud, but 
that he should not conceal from them any fact material to the transaction. 
Any profit which he secured by violating this légal duty be was bound to 
accdunt for to them," 

That is wholesome morals as well as sound law. If the deal had 
been executed according to the original design — that is, if complainant 
had paid on the basis of $76,000 for the mine, and Hyde and Fox had 
secured as a resuit of that payment a one-half interest in the mine witli 
complainant as originally intended — there would be no doubt that com- 
plainant would be entitled to some form of redress against them. Does 
the fact that défendant, Cunningham, acquired the title in the way in- 
dicated in the statement of the case, exonerate him or the mine owned 
by him from responsibility? We think not. The évidence satisfies us 
that défendant knew of the fraud intended to be practiced on com- 
plainant, and that he aided in its accomplishment by agreeing to ad- 
vance the money to Hyde and Fox for that purpose and to take one- 
sixth interest in the mine as his reward. The évidence, including the 
undisputed fact that both the false and true option agreements were 
exhibited to Cunningham at the outset of negotiations with him, to say 
nothing of the testimony of witness Fox, which is criticised, convicts 
Cunningham.pf inconceivable stupidity, or charges him with knowledge 
of the purpose to deceive Pettigrew while he was negotiating with 
Hyde. Let him speak. While testifying in his own behalf he was ask- 
ed this question : 

"In the conversation you had on or about the 8th day of December, what. If, 
anytbing, was said by Mr. Hyde as to how much money he wanted you t» 
advaji<!e^ and what Interest In the property they would give you if you did ao?" 



CUNNINGHAU T. PETTIGBBW. 339 

To whîch he made the foUowing answer: 

"Mr. Hyde stated that the net prlce he had to pay to Mr. Johnston was 
$40,000; that Mr. Pettigrew was to pay $37,500 for one-half, and that I was 
to advance money enough for I-Iyde to pay the balance; and that the subsé- 
quent payments from Seuator Pettigrew were to corne to me. When the final 
payment was made, there would be $2,500 that would stlll be owing on the 
property by hlm ; étherwise I would hâve the balance refunded to me. In 
considération of my dolng that, loaning them the money, at 8 per cent per 
annum interest, he agreed to glve me as a bonus one-third Interest o£ the 
profit that was reallzed out of thelr one-half Interest" 

Agairi, on cross-examination, Cunningham was asked: 

"Q. Hyde came to you and says, 'Now, hère: Fox and myself and Petti- 
grew are golng In to buy this property from Johnston, and Fox and I, if the 
transaction goes through, are golng to get our oue-half Interest at a net out- 
lay of $2,500, and Pettigrew Is golng to pay the balance. I hâve had a con- 
tract drawn up showlng the considération to be $75,000, which I hâve shown 
Pettigrew, and Pettigrew bas agreed to put up $37,000.' That is about what 
Hyde told you, Isn't Itî A. Well, in substance — ^j'es." 

This and other évidence of like character given by him satisfies us 
of Cunningham's intentional co-operation with Hyde and Fox in the 
déception of Pettigrew. They ail became, according to their respective 
interests, joint purchasers of the property in controversy, and Cun- 
ningham assumed the obligations incident to that relationship to com- 
plainant, and, like Hyde and Fox, became bound to the utmost good 
faith in his dealings with him. 

The trial court reached the same conclusion on other grounds equal- 
ly tenable. In answer to the contention of defendant's counsel that 
Hyde, having the option to buy the mine for $40,000, was at liberty 
to sell it for any obtainable price he could get, the learned trial judge 
said, "This would only be true if Hyde had donc nothing to conceal 
the fact which was not disclosed." Hyde, Fox, or défendant, if not 
occupying a confidential relation, were not bound to disclose anything 
to complainant. They could hâve observed strict silence as to terms of 
their option as well as concerning their interest in the purchase, and 
if complainant had treated with them at arm's length, relying on his 
own judgment, he could not lawfuUy complain; but in this case the 
f acts are not that way. The indubitable fact is that they not only sup- 
pressed the truth, but affirmatively misrepresented and concealed ma- 
terial and important facts within their exclusive knowledge, and there- 
by distracted complainant's attention from the real facts of the case, 
and caused him to enter into a contract which otherwise he would not 
hâve done. Such being the case, their conduct was fraudulent ir- 
respective of the breach of the confidential relationship existing be- 
tween them. Files v. Rankin, 82 C. C. A. 491, 153 Fed. 537, and cases 
cited; Laidlaw v. Organ, 2 Wheat. 178, 4 L. Ed. 214; Stewart v. 
Wyoming Ranch Co., 128 U. S. 383, 388, 9 Sup. Ct. 101," 32 L. Ed. 
439; Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct 340, 36 1,. Ed; 82; 
C. & À. R. R. Co. V. Shea, 66 111. 471. 

Induced by their fraudulent conduct, complainant innocently in- 
vested $10,000 in the mine now owned by défendant. His money to 
that extent aided the ultimate acquisition of title by défendant, and 
went into the property. Défendant holds the légal title, but he ac- 
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quired ît, to the extent of one-fourth thereof, by means of the fraud 
practiced upon complainant. Ordinarily trusts arise from agreements, 
express or implied, manifesting an intention to create them. But there 
is another class of trusts which arise as a resuit of frauds committed 
by one party upon another, and they are known as "constructive 
trusts." Perry on Trusts, § 166. Such a trust arises when, among 
other things, a person clothed with some fiduciary character, by fraud 
or other wrongful conduct, gains some advantage himself. Perry on 
Trusts, § 27. This court in Trice v. Comstock, 57 C. C. A. 646, 121 
Fed. 620, 61 h. R. A. 176, held that a fiduciary relation and a breach 
of duty imposed by that relation are sufficient to raise a constructive 
trust. To the same effect are Bûmes v. Burnes, 70 C. C. A. 357, 137 
Fed. 781, and Steinbeck v. Bon Homme Mining Co., 81 C. C. A. 441, 
152 Fed. 333. 

Measured by the test thus declared, the facts of the présent case, 
in our opinion, clearly and unequivocally charge défendant and the 
mine to which he holds the légal title with a constructive trust in fa- 
vor of complainant to the extent ofhis money which went into it. The 
trial court by its decree awarded complainant a personal judgment 
against défendant for $10,000, with interest from December 20, 1901, 
the date of payment by complainant, and the further sum of $1,000, 
which will be explained later, and fastened a lien upon the mine for 
that aggregate amount until paid. This was perhaps less, or at any 
rate a différent remedy, than the complainant was entitled to. When 
a constructive trust is raised in favor of another, the courts may order 
the trustée to hold the légal title for the benefit of the person deceived, 
or may decreç a reconveyance of the property to the fiduciary entitled 
to it on such terms and conditions as are deemed best. But the com- 
plainant has not appealed, and is satisfied with his personal judgment 
against défendant, with the lien to secure its payment. This relief 
comes fairly within the scope of the prayer for gênerai relief, and is 
well warranted by précèdent, 

Speaking of constructive trustées, Pomeroy in his work on Equity 
Jurisprudence, vol. 3, § 1080, where sustaining authorities are cited, 
says : 

"The trustée Incurs a personal llabllity for a breach of trust by way of 
compensation or indernnlfieatlon, which the beneflciary may enforce at his 
élection. • * • The trustee's personal Uabillty to make compensation for 
the loss occasloned by a breach of trust Is a simple contract équitable debt. 
It may be ertforced by a suit In equity against the trustée himself, or against 
his estate af ter his death." 

Défendant invokes the rule expressed in Upton v. Tribilcock, 91 U. 
S. 45, 23 L. Ed. 203, Grymes v. Sanders, 93 U. S.. 55, 23 L,. Ed. 798, 
and Richardsori v. Lowe, 79 C. C. A. 317, 149 Fed. 625, and cases cited, 
requiring vigilance to det'ect fraud and prompt répudiation of a con- 
tract based on fra;ud as a necessary prerequisite to rescission, and 
contends that complainant is barred from recovery by that rule. It is 
urged that complainant as early as February, 1902, either knew or had 
the means of knowledge of the fraud practiced by Hyde and his as- 
sociâtes, or failed to exercise due care and diligence in discovering it, 
and that he failed to rescind within due time thereafter. The facts 
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of the case afford a sufScient answer to this contention. If actual re- 
scission was necessary as a perequisite to enforcing the constructive 
trust created by defendant's fraud, as to which it is unnecessary to ex- 
press an opinion, the complainant did in fact rescind the contract as 
soon as he had a suspicion of the fraud which had been practiced upon 
him. In February, 1902, when the second installment of purchase 
money became due, he refused to pay his portion of it; he refused to 
perform his contract obligation, and left his associâtes to their own 
devices. He was guihy of no vacillation. He announced his purpose 
and adhered to it. This was an unequivocal act of répudiation on his 
part. His associâtes so understood it, and acted accordingly ; they un- 
derstood he would no longer act with them or further perform his part 
of the joint undertaking, and immediately made a new arrangement, 
totally inconsistent with any claim of continuing obligation on the part 
of complainant, for completing the payment of the mine. They ac- 
cepted the refusai as a conclusive act of rescission. Although com- 
plainant acted on suspicion only, he was justified inrescinding, provid- 
ed his suspicions of fraud were subsequently verified. The right of 
rescission dépends on the existence of the fraud, and net on the ac- 
curacy or conclusiveness of the party's knowledge of it when he ex- 
ercises the right. Peterson v. Chicago, Milwaukee & St. Paul Ry. Co., 
38 Minn. 511, 39 N. W. 485 ; Lawson on Contracts, § 248. By his 
prompt rescission his associâtes were left in no uncertainty, and he 
was foreclosed of any opportunity to speculate on the success or fail- 
ure of the venture. The die was irrevocably cast. In some cases the 
institution of a suit to rescind is the first act of répudiation and re- 
scission ; but it is not the only way to bring it about. Rescission is a 
fact, the assertion by one party to avoidable contract of his right (if 
such he had) to avoid it, and when the fact is made known to the other 
party, whether by a suit or in any other unequivocal way, the rescis- 
sion is complète. As a resuit of it, a suit may or may not be necessary. 
In the présent case the facts which justified the rescission and the re- 
scission itself afïected défendant and the mine owned by him with a 
constructive trust in favor of complainant, and this résultant right is 
what complainant seeks to establish and en force in this action. This 
remedy follows, and is entirely consistent with the rescission which 
had been accomplished. 

But it is claimed that this remedy is barred by the lâches of complain- 
ant. Courts of equity, in considering the défense of lâches, while not 
bound by the provisions of statutes of limitations applicable to actions 
at law of like character, usually proceed in analogy with them. Boyn- 
ton V. Haggart, 57 C. C. A. 301, 120 Fed. 819. 

Section 2877 of the Revised Statutes of 1898 of Utah applicable to 
this case limits the time within which an action for relief on the ground 
of fraud or mistake can be brought to the period of three years after 
the cause of action accrued, provided, however, that the — 
"cause of action In such cases shall not be deemed to hâve accrued untll the 
discovery by the aggrieved party of the facts constituting the fraud." 

It may be conceded that discovery of the fraud within the purview 
of this statute occurs when the party invoking it has notice of the main 
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facts constitutîng the fraud, or has the means of discovery in his pow- 
çr, JVood V. Carpenter, 101 U. S. 135, 25 L. Ed. 807; Redd v. Brun, 
84 ce. A. 638, 157 Fed. 190, and cases cited. Whether due diligence 
is, observed for the discovery of fraud is largely dépendent upon its 
peculiar character in a given case. Mr. Justice Miller, speaking for the 
Suprême Court in Norris v. Haggin, 136 U. S. 386, 392, 10 Sup. Ct. 
942, 945, 34 L. Ed. 424, said: 

"It Is a part of thls gênerai doctrine that, to avold the lapse of tlme or 
statute of limitation, the fraud must hâve been oue whlch was concealed f rom 
the plàiiitifE by the défendant, or whlch was of such a character as neces- 
sarily ImpUed concealment." 

This cause of action, except for the alleged undisclosed fraud, ac- 
crued in December, 1901, when complainant paid $10,000 of the pur- 
chase prioe of the mine. This suit was not instituted until October 26, 
1905, but we cannot say, in view of the facts disclosed by the proof, 
that complainant knew, or had means of discovering, the fraud before 
October, 1904, when one of the participants gave him detailed infor- 
mation upûn which, when further corroborated by papers obtained 
frorn Mrs. Cunningham in the fall of 1905, he subsequently acted and 
brought this suit. 

The facts are briefly thèse : In the first place, the fraud complain- 
ed of was in its nature secret, and required actual concealment for its 
successful accomplishment. The complainant resided in South Dakota, 
and had no occasion to visit Utah, and did not do so after the first of 
the year 1902 until about the time this suit was brought. Cunning- 
ham and Hyde, who resided in Utah, where the transaction was had, 
were both absent from that state a considérable portion of the time be- 
tween December, 1901, and 1905. In February, 1902, complainant had 
a suspicion that Johnston was not getting the full sum of $75,000 for 
the mine, but he had no information sufficient to warrant a suit against 
anybody, and particularly against défendant Cunningham, the only 
solvent participator in the fraud. Later, and at différent times, the 
complainant secured the services of two men to interview Johnston, 
the seller of the mine, to ascertain if possible the real facts, but John- 
ston repeatedly refused to impart any information to them. Neither 
of the parties to the original transaction nor any of their witnesses had 
died or disappeared, the title to the mine had not fallen into innocent 
hands, and the situation of the parties in interest had not otherwise 
been materialiy changed. The facts just recited should be kept in 
mind in making proper application of the équitable doctrine of lâches 
to this case. Mère lapse of time is interposed to protect the défendant 
from accountability for inéquitable conduct towards one who in lawful 
reliance upon his good faith was deceived. It cannot escape observa- 
tion that this is not a highly équitable attitude. This court in treating 
of a similar casé, Stevens v. Grand Central Min. Co., 67 C. C. A. 284, 
133 Fed. 28, speaking by Judge Van Devanter, said: 

"Statutea of limitation, applled In courts of law, are Inflexible and framed 
upon the theory that mère lapse of time, Irrespective of other considérations, 
should bar the claim, whlle the doctrine of lâches, applled in courts of equity, , 
Is sufflclently flexible to glve reasonable efCect to the spécial circumstances of 
any case, and rests not alone upon the lapse of time, but upon the inequity of 
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permlttlng the clalm to be enforced because of some change In the condition 
or relations of the property or the parties. * * • If unusual conditions or 
extraordinary circumstfinces make it inéquitable to permit the prosecution ot 
a suit after a-brlefer, or to forbld Its maintenance after a longer, period than 
that flxed by analogous statute, the chancelier will not follow the statute, but 
will détermine the case In accordance wlth the equitles which arise from its 
own conditions or clrcumstances." 

The doctrine so declared applies with great force to the présent case. 
No rights of innocent persons are hère involved, and no change of cir- 
cumstances has occurred which would tend to prevent the ascertainment 
of the truth. With thèse wholesome principles in view, let us consider 
what is claimed to constitute lâches fatal to recovery by the deceived 
party. It is said Pettigrew ought to hâve inquired of Cunningham, 
Hyde, and Fox, or some of them, concerning the fraud, and that his 
failure to do so was négligence on his part. It seems to us that the un- 
reasonableness of expecting those men, who were the perpetrators of 
the fraud, to voluntarily give self-inculpating évidence, excused any 
efïort to induce them to do so. Their personal interest, the strongest 
of human motives, impelled them not to do so, and any attempt to se- 
cure from them information which would necessarily expose them to 
civil liability, at least, for their wrongful conduct, would, in our opin- 
ion, be not only an unreasonable requirement, but one which might 
hâve thwarted any ultimate discovery. In such clrcumstances we can- 
not regard the failure to do so as fatal lâches. 

Attention is called to the case of Geyser-Marion Gold Min. Co. v. 
Stark, 45 C. C. A. 467, 106 Fed. 558, 53 L. R. A. 684, as authority for 
the proposition that the duty rested on Pettigrew to resort to Cunning- 
ham, Hyde, and Fox for discovery of the fraud, but we fail to find in 
it authority for defendant's présent contention. The facts in that case 
disclosed no such fraudulent conduct as is involved in this case, and 
no reason appeared why the officers of the bank there charged with 
négligence in transferring a certificate of stock should not hâve resort- 
ed to the trustée named in the certificate with confident expectation 
of securing information concerning his cestui que trust. 

It is. suggested that the bill itself fails to disclose sufficient excuse 
for the delay in bringing this suit beyond the period permitted by the 
statute of limitation ; but we think this is not so. The facts which un- 
der the statute of Utah excused the bringing of the action within the 
time limited by the statute, to which we hâve already called attention, 
appear by direct averment or by necessary implication in the bill, were 
fully proved at the trial, and, in our opinion, were sufficient to postpone 
the running of the statute. They were certainly sufficiently spécifie to 
satisfy the défendant, as no exception was taken to the bill on that ac- 
count. It is also suggested that the complainant might, after his sus- 
picion had been aroused, hâve instituted a suit, either a bill for dis- 
covery or an action at law against Hyde, Fox, and Cunningham, or 
some of them, and by the discovery, or by a déposition taken in the 
case, might hâve learned the fraud. We do not think the rule of dili- 
gence applicable to this matter requires such an expérimental and ex- 
pensive proceeding in court. This suit was instituted well within the 
time prescribed therefor by the statute of Utah after the discovery of 
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the facts constîtuting the fraud, and we perceive no reason why we 
should not observe the analogy of that statute in this équitable action. 

It is next contended that complainant does not corne intp court with 
clean hands, and should therefore be dismissed without relief. The 
inéquitable conduct charged against him is briefly this: He, claiming 
an interest in the mine by reason of the use of his money in acquiring 
title to it, and by reason of the fact that he had expended money in 
developing it, and Fox, claiming some interest in it by reason of work 
done and money expended by him, in the early part of the year 1905, 
endeavored to protect their interests in another way. Défendant, Cun- 
ningham, claiming that he had acquired Hyde's and Fox's interest in 
the mine, applied for a patent for the claims as originally located. 
Pending this application complainant and Fox, maintaining that there 
were def ects in the original locations, and that there had been a failure 
to do some of the annual assessment work, relocated some of the 
clainjs>, filed adverse claims to defendant's application, and instituted 
the requisite suits in support thereof. Défendant invokes the prin- 
ciple that complainant as a co-tenant, and bound by the obligations 
which mutual interests imposed, could acquire no outstanding title 
to the exclusion of his co-tenant, and that the attempt to do so was 
inéquitable. Conceding the rule stated to be correct, its application to 
this case is not perceived. Défendant strenuously dénies the existence 
of any obligations incident to the relationship of co-tena.nts between 
him and complainant. Complainant makes no claim of any co-ten- 
ancy after he rescinded his contract of purchase on suspicion of the 
fraud which had been practiced upon him. Accordingly, in 1905, when 
complainant and Fox undertook to relocate the mining claims, there 
was no rule of law which prevented it. The true attitude was that 
of belligerency. Complainant had a cause of action against the de- 
fendant for relief on the ground of fraud, and nothing more. We 
can perceive no reason why he might not properly and equitably re- 
enforce his position to secure the money invested by him by acquir- 
ing the outstanding légal title to the mining claims in which he' had 
an équitable right. He owed défendant no duty springing from any 
existing confidential relation which stood in his way. ' 

If, however, it be conceded that the conduct of complainant in 1905 
was inéquitable in the respect complai.ned of, it would not afïect com- 
plainant's right to relief for the wrong done in 1901 and 1903 now 
sued for. The one is quite independent of the other. The supposed 
inequity involved in the attempt made in 1905 to prevent the complain- 
ant from securing a patent has no relation in time, character, or cir- 
cumstance to the equity sought to be enforced in this action. It 
is well settled that the inequity which will repel one from courts of 
equity under the maxim that "he who comes into a court of equity 
must do so with clean hands" must relate directly to the very trans- 
iction concerning which he complains. Shaver v. Heller & Merz Co., 
48 C. C. A. 48, 108 Fed. 821, 834, 65 h. R. A. 878; Trice v. Com- 
stock, supra, and cases cited therein. 

The trial court awarded complainant a judgment and lien for $1,000 
and interest, in addition to the $10,000 and interest already considered. 



CUNNINGHAM V. PETTIGKEW. 345 

This first-mentioned sum appears to hâve been advanced by complain- 
ant to Hyde prior to December, 1901, before défendant had ariy con- 
nection with the purchase of the mine. It was advanced under an 
agreement that Hyde should use it for development purposes. The 
proof fails to show that it was secured by any fraudulent conduct of 
Hyde, and much less of défendant, Cunningham. It also fails to show 
that the money was actually expended in any way bénéficiai to the 
mine. We see no reason for charging défendant, Cunningham, with, 
or subjecting bis property to, a lien for this money. 

The decree below must be modified by reducing the amount of com- 
plainant's recovery to the extent of $1,000 and interest allowed there- 
on ; m ail, $1,457.77. In ail other respects the decree as rendered was 
right, and is affirmed. One-tenth of the costs of this appeal and one- 
tenth of cost of the transcript will be taxed against the appellee, the 
remainder against the appellant. The cause is remanded to the Cir- 
cuit Court, with directions to make the required modification. 

PHILIPS, District Judge (dissenting). A more detailed and exact 
statement of the issues presented by the bill of complaint and the évi- 
dence will better develop the questions of law and fact involved in 
this discussion. The bill is framed upon the theory that Hyde, repre- 
senting himself and Fpx, after he had obtained an optional contract 
from Johnston for the actual considération of $40,000, to be paid in 
installments, had a contemporaneous written contract expressing the 
considération to be $75,000, and that Cunningham, with knowledge 
thereof, entered into a conspiracy with Hyde and Fox to sell an 
undivided one-half interest in the property to Pettigrew at $37,500, 
and that Hyde, in pursuance of this fraudulent conspiracy, represented 
to Pettigrew that the actual purchase price to be paid to Johnston was 
$75,000, and that Pettigrew was given to understand that he was be- 
ing admitted into the adventure on equal terms, and that in reliance 
upon the knowledge of Hyde and Fox as miners and of the mines in 
question, and upon said assurances, he was induced to agrée to buy 
the one-half interest at $37,500, and to pay thereon the sum of $10,000, 
one-half of the first installment due December 21, 1901. The bill al- 
lèges that before the 20th day of February, 1902, when the second in- 
stallment became due, the complainant was informed and believed that 
Hyde, Fox, and Cunningham had entered into some scheme to cheat 
and def raud him, and that the real purchase price for the mining claim 
was not as represented, but he remained in ignorance of the nature 
of said scheme and the real purchase price of said property; that 
on account of the information he possessed he refrained from making 
any further advancement on the contract. The bill further allèges that, 
pursuant to the confédération between Hyde, Fox, and Cunningham, 
the latter was to advance one-half the installment to be paid on the 
contract, and was to receive back the sum of $10,000 out of the third 
installment, and ail of the fourth and fifth installments ; that upon the 
refusai of the complainant to make further payments Cunningham 
paid the sum of $20,000, which, with the first $20,000, constituted 
the full purchase price of said mining claims; that by reason of the 
premises said Cunningham became and ever since has been, and still 
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is, a trustée bf an undivided one-fdurth interest in said mining daims, 
for tht bénefitof the complainatit. 

The prayer of the bill is that Cunningham be decreed to be a trustée 
for the complainant as to an undivided one-fourth interest in said 
mining daims, and by a good and suffident deed of conveyance he 
be required to fconvey to the complainant the said undivided one- 
fourth interest; and, in the event that the complainant is unable to 
procure the relief aforesaid, Cunningham be decreed to pay him the 
sum of $11,000, with interest thereon from the 18th day of December, 
1901; and f or such other and différent relief as may be deemed éq- 
uitable and proper, in accordance with the facts stated therein. 

The évidence shows that Pettigrew and Fox were acquaintances 
and friends of long standing, and that Hyde first met Pettigrew in 
the spring of 1901. They were then, and for some time afterwards, 
jointly interèsted in a mining adventure. The circumstances which 
brought Hyde and Pettigrew together, after Hyde obtained the option 
contract from Johnston, are as follows : Pettigrew was interested in 
other mining property in the state of Nevada, and as he was^^oing out 
to examine it he telegraphed Hyde to procure for him a mining expert 
to meet him at Ogden, Utah. As Hyde was going out to examine the 
mines on which he held said option contract, they met by agreement 
at Ogden, and went out together to Nevada. At Pettigrew's instance, 
Hyde acconipanied him to see his (Pettigrew's) mine, after which 
the latter accômpanied Hyde to look at the mines in question. It 
was on this tripi that Hyde informed Pettigrew of his option and the 
contract with Johhston, which expressed $75,000 as the purchase price, 
and his hope to sell the property in time to raise the required sum to 
meet the first payment due December 20, 1901, as otherwise he did 
not hâve the monéy. Whereat Pettigrew expressed a willingness to 
corne in and take à half interest if the property proved satisfactory on 
further examination before the expiration of the option. It was then 
agreed betWeén them that Pettigrew would furnish the money for 
the development work in the meanwhile to prove the value of the 
mine. The $1,000 mentioned in the. majority opinion was furnished 
by Pettigrew for that purpose. 

Hyde, after his return to Sait Lake City, made arrangement with 
a third party to loan him the $10,000 to meet his one-half of the 
first payment; but as the time for this payment approached, he dis- 
covered that said friend had gone to New York and might not return 
in time for him to rely upon this source of assistance. Thereupon, 
perhaps about the 8th day of December, 1901, he called upon Cun- 
ningham to see if he could obtain from him the necessary money. 
Cunningham was a résident of long standing in Sait Lake City, of 
high respectabilîty, président of a bank, and was understood to be 
a man of weàlth. Cunningham was unwilling to make this advance- 
ment without a personal inspection of the mines, to be advised of the 
probability of getting his money back. Accordingly, he and Hyde 
went out and made an inspection of the mines, brought back some 
Spécimens, and after having them assayed Cunningham consented to 
advance the money to meet Hyde's one-half of the installments as 
they became due on the option contract, with the understanding, ac- 
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cording to his testimony, and as I hold ail the facts and circumstances 
confirm, that Hyde and Fox (the latter being understood to be as- 
sociated with Hyde in the purchase) were to pay him 8 par cent, in- 
terest par annum on the money advanced, and a bonus of one-third of 
the profit Hyde and Fox might maka out of the adventure, or in case 
of sale by them of tha property. 

It is not borne out by tha évidence, as stated in the majority opin- 
ion, that Cunningham at that time, or at any other time, was shown 
the two written agreements between , Johnston and Hyde. Cunning- 
ham distinctly denied this in his cross-examination, and there is no 
contradictory proof. It is conceded, however, that Hyde did advise 
Cunningham that when the $40,000 was paid to Johnston the deed 
to Hyde would ba delivered. Both Hyde and Cunningham, the only 
persons présent at their convention, testified that the $10,000 ad- 
vanced by Cunningham was only a loan, to be repaid to him out of 
the first moneys received, either on a sale of the property by Hyde or 
of surplus money received from Pettigrew, and the bonus of one- 
third of the profit realized by Hyde and Fox. As proof of the loan 
of the $10,000, Hyde and Fox at the time of its advancement executed 
to Cunningham their promissory note therefor. 

Pettigrew did not return to Utah until just a few days prior to the 
20th of December, 1901. He was unwilling to maka the payment of 
the first $10,000 until after he made further inspection of the mines. 
Accordingly, Hyde met him at Ogden, and they revisited the mines, 
and after further inspection Pettigrew brought samples therefrom to 
be assayed in Sait Lake City. They arrived at the latter place about 
two or three days befora the date of the maturity of the first payment, 
ând, as the assays were not completed in time to satisfy Pettigrew by 
the 20th of December, Johnston consented that the first payment might 
be made on the 21st day of December. On the last-named date Pet- 
tigrew, being satisfied with the resuit of the assay, gave his check for 
the $10,000 and Cunningham gave his to Hyde for a like sum, which 
were turned over to the bank that held the deed in escrow from 
Johnston. 

It is conceded, as it must be, that the instant Pettigrew parted 
with his money, if obtained from .him by fraudulent représentations 
and deceit, a cause of action arose to recover it from Hyde. The ma- 
jority opinion seems to proceed upon the theory that Pettigrew like- 
wise at the time could hâve maintained action directly against Cun- 
ningham for a judgment in personam for the recovery of the $10,000 
advanced by the former. This position, it must be conceded, is sus- 
tainable alone upon the ground that Cunningham was particeps crim- 
inis in the alleged fraudulent représentation and deceit which induced 
Pettigrew to part with his money. This would présent a simple ac- 
tion for fraud and deceit ad damnum. To sustain such an action, it 
is the settled law that the burden rests upon the actor to show that 
the défendant made a représentation as to a material fact, that such 
représentation is false, not believed by the défendant to be true, that 
it was made with the intent that it should be credited and acted on, and 
that the complainant in ignorance of the fact relied thereon. Or, as 
stated by Mr. Justice Catron, in Lord et al, v. Goddard, 13 How., 
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loc. ciL 21Î, 14 L. Ed. 111, "this action could not be sustained with- 
out proving actual fraud in the défendant, or an intention to deceive 
the plaintiff by false représentations." In other words, it must be 
a false représentation and deceit practiced by the défendant. See 
Schagun v. Scott Mfg. Co. (C. C. A.) 162 Fed., loc. cit. 213. 

Tiie évidence is undisputed that, when Pettigrew paid the $10,000, 
he and Cunningham had never met, and had never had a word of con- 
versation respecting this or any other subject. The whole dealing in 
regard to the sale was between Pettigrew and Hyde. By its direct aver- 
ment the bill predicates the actionable fraud perpetrated upon Petti- 
grew of the fact that Hyde gave him to understand that he was being 
adraitted into the transaction on the basis of one-half of the sum Hyde 
was in fact to pay Johnston for the property. This is the gist of the 
complaint. For, as Pettigrew bought in only aft'er personal examina- 
tion of the mines and assays of samples selected by himself,, he had no 
cause of action without said assurance. As Cunningham made no 
such assurance to Pettigrew, the only ground upon which accountabili- 
ty can be attached to him must be that when the false assurance was 
given to Pettigrew there existed a conspiracy between Hyde, Fox, and 
Cunningham to thus deceive and cheat Pettigrew, and that any repré- 
sentations or assurances thereafter made by Hyde in furtherance of the 
conspiracy are binding upon Cunningham. This record bas been search- 
ed through in this division of opinion without developing one iota of 
tangible proof to support the suggestion of any such conspiracy on the 
part of Cunningham. The majority opinion asserts the proposition, in 
efïect, that if Cunningham knew that Hyde was selling to Pettigrew a 
one-half intcrest in the property at $37,500, when the whole considéra- 
tion to be paid to Johnston wàs only $40,000, it was a fraud on Petti- 
grew, and that Cunningham thereby "aided in its accomplishmenf by 
agreeing to loan the money to Hyde for that purpose and to take a one- 
sixth interest in the mine as his reward." This postulate is predicated, 
in my judgment, of both a misconceptïon of the law and the facts. It 
is the recognized American doctrine that it does not vitiate a contract 
of A. to loan B. money to carry out such a contract. To render the 
lender particeps criminis, the évidence must go further and show that 
by some additional, positive, overt-act the lender assisted the contriver 
of the fraud in its perpétration. 

This is illustrated by the early English case of Holman v. Johnson, 
Cowp. 34l, growing out of the sale of goods in France by a Frenchman 
to an English subject for the known purpose of being smuggled into 
England in violation of her revenue laws; and also by the case of 
Faikney v. Reynous, 4 Burr. 2069, in which the rule was laid down that 
to make the vendor, as the lender, particeps criminis, he should do 
some act, such as in so shipping and marking the goods as to conceal 
the fact that they were being smuggled. But mère knowledge of the 
vendor, or lender, of the unlawful intent on the part of the vendee, or 
borrower, does not make the former a participant in the guilt or wrong 
of the latter. Tracy v. Talmage, 14 N. Y. 162, 170, 67 Am. Dec. 132 ; 
Williams v. Campbell, 3 Metc. (Mass.) 209; Graves v. Johnson, 179 
Mass. 63, 58, 60 N. E. 383, 88 Am. St. Rep. 355 ; Anheuser-Busch 
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Brewing Association v. Mason, 44 Minn. 318, 46 N. W. 558, 9 L. R. 
À. 506, 30 Am. St. Rep. 580; Kerwin & Company v. Doran, 39 Mo. 
App., loc. cit. 406, and citations; Michael v. Bacon, 49 Mo., loc. cit. 
476, 8 Am. Rep. 138 ; Howell v. Stewart, 54 Mo. 400. 

The advancement of the $10,000 by Cunningliam, for which he took 
the note of Hyde and Fox at four months, with interest at 8 per cent., 
to meet the first payment by Hyde, did not even give Cunningham an 
équitable lien on the property therefor, much less an interest in the res 
itself. Eyster v. Hatheway, 50 111. 521, 535, 99 Am. Dec. 537 ; Heuis- 
ler V. Nickum, 38 Md. 279 ; Wooldridge v. Scott, 69 Mo. 669 ; Price 
V. Estill, 87 Mo. 381. 

Cunriingham's testimony was that, as an inducement to him to ad- 
vance the $10,000 and subséquent installments due by Hyde, he was to 
receive a bonus of one-third of the profits Hyde might make eut of 
the transaction. That his version of the understanding is correct is 
irrefutably demonstrated by the acts and conduct of ail the parties to 
that compact. When on the approach of the maturity of the second 
payment, in February, 1903, Hyde informed Cunningham that Petti- 
grew declined to go further with the sale by making the payment then 
maturing, Cunningham declared his unwillingness to put into the trans- 
action any further money, which would require $30,000 from him to 
meet the payment due the 20th day of February, 1903, unless, as se- 
curity for his protection, the légal title to the property was put in him. 
This was finally acceded to by Hyde and Fox on the distinct agreement 
that the latter were to develop the property without expense to Cun- 
ningham, with an option to them to sell within a given time and make 
recompense to Cunningham for the money advanced by him. Hyde 
and Fox failing to make the sale within the prescribed time, Cun- 
ningham became insistent for his money, but yielded to another exten- 
sion of the time of rédemption. This period having again expired, 
Cunningham demanded possession of the property, which Hyde and 
Fox refused to yield. Cunningham's testimony respecting this, which 
is without contradiction, is that in the option that was given to Hyde 
and Fox m August, 1903 : 

"We flgured up at tbe time the aniount of money I had advanced and inter- 
est on it, and gave lilm crédit for tlie difEerence, this $2,400 and wtiatever It 
was, on that, leaving a balance at that time of about $31,000 or $32,000, and 
that was mentioned as the purchase prlce under that option." 

This would cover the $30,000 advanced by Cunningham and inter- 
est. When, as stated, the last extension had expired, and Cunningham 
was insisting on Hyde and Fox yielding possession of the property to 
him, and their refusai, they met in the law office of Judge Howat, who 
advised the parties that under the agreement between them Cunningham 
held the légal title only as an équitable mortgagee to secure him for 
his advancements, and therefore he could not oust Hyde and Fox sum- 
marily, but would hâve to resort to a proceeding of foreclosure. After 
some parleying this was agreed to, to save the expense and delay. 
Hyde and Fox made Cunningham a quitclaim deed to the property and 
surrendered the possession, he delivering up to them their said promis- 
sory note for the $10,000. AU of which clearly confirms Cunningham's 
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contention that he riever came info the transaction as a spéculative pur- 
chaser with Hyde and Fox, but as a lender for hire of the money. So 
that, had Hyde and Fox at any time returned him his money and paid 
for the use and risk of the loan, he was bound to hâve surrendered ail 
claim to them. At most, the case presented was a mère promise as a 
means of cdmpensating Cunningham for the risk of the crédit given 
Hyde and Fox, and did not constitute between them the relation of 
équitable joint tenants. No case of recognized authority can be found 
supporting the proposition that such agreement brings it within the 
rule of making Cunningham particeps criminis in the alleged f raud by 
Hyde, constituting it an act by Cunningham in aid thereof. The évi- 
dence is àll ohe way that the représentations and assurances which Pet- 
tigrew testified constituted the inducement to him parting with his mon- 
ey came from Hyde anterior to Cunningham's advancing the money, 
which clearly brings Cunningham within the protection of the rule 
laid down in Armstrong v. Toler, 11 Wheat. 258, 6 L. Ed. 468, that if 
the promise be entirely disconnected from the illégal act, and is f ound- 
ed on othèr considérations, it is not vitiated by the act, "although it was 
known to the party to whom the promise was made." 

The learned counsel who drew this bill of complaint did not con- 
ceive thàt he could présent a case, even on paper, based on the ground 
that ît was sufficient to bind Cunningham or the property for restitu- 
tion of the money paid by Pettigrew by alleging that when Cunning- 
ham agrëed to advance the money he knew that Hyde was to account 
to Johnston for only $40,000. Therefore, it was distinctly charged in 
the bill that Cunningham came in as a part purchaser with Hyde with 
knowledge of the claimed fact that to induce Pettigrew to become a 
part purchaser Hyde representèd to him that he was to be admitted on 
the basis of the actual purchase price to be paid to Johnston. 

The only reliance for support of the charge aforesaid, suggested by 
appellee's counsel, is the testimony of the man Fox. This witness, by 
his whole conduct in this case, his treachery first and last to both sides, 
transferring his allegiance to whichever afforded the best prospect of 
gain to himself, is not entitled to be credited without strong corrobora- 
tion. The cross-examination of this witness demonstrated beyond rea- 
sonable contention that his testimony in this respect inculpatory of 
Cunningham was wholly hearsay, so much so that the sensé of justice 
of the majority would not permit them to rest their judgment uponthis 
man's statements. But the majority opinion says, let Cunningham 
speak for himself, and then proceeds to quote an isolated question, in 
the form of an argument and bald assumption of a fact not proven, 
and the answer thereto. I earnestly protest that such is hardly a fair 
treatment of Cunningham's testimony. Hyde testified that he never 
did say to Pettigrew that the $37,500 was one-half of the sum he was 
to pay Johnston for the property, and Cunningham testified distinctly 
that he never heard of sudh a statement having been made by Hyde to 
Pettigrew until the taking of testimony herein. He stated that while 
he knew Hyde held a contract from Johnston expressing the considéra- 
tion to be $75,000, and was to account for only $40,000, that such op- 
tion contracts were quite usual ; and that in letting Hyde hâve the mon- 
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ey he did not consider that that matter concerned him. He was then 
asked on cross-examination if Pettigrew was to hâve one-half and he 
a one-sixth interest in the property. 

"A. I was to hâve a one-sixth In the profit. Q. You were to hâve a one- 
Blxth Interest In the mine, weren't you? A. No, not In the mine, because I 
dldn't expect to put up money to develop the property. » » * My under- 
standing was one-sixth interest in the profit * • * I had nothlng to do 
with the expenses. They were to pay ail expenses, and I was only going to get 
one-thlrd of the profit. If there was no profit in It, I wouldn't get any, only 
my 8 per cent, interest on the investnient, and my principal, of course. 

• • • I had no Interest In the mine at ail, exceptlng In the profit." 

Then counsel interrogating inquired of Cunningham if it did not 
strike him as singular that Pettigrew was going to pay $37,500 for a 
one-half interest and pay ail the expenses of development. 

"A. No, sir. • • • It is an everyday occurrence ail over the country. 

• • • Q. And you say positively, now, as I understand you, that you never 
asked Hyde or Fox to show you any correspondence between them and Petti- 
grew at any time? A. No, sir; I never did, at any time. Q. You saw the 
agreement between Johnston and Hydeî A. I saw that at the time that I 
made the second payment" 

The cross-examiner followed this up with the question : If the tak- 
ing of that contract from Johnston was not for the purpose of lead- 
ing the purchaser to think that the considération was much higher than 
the real one? 

"A. No, s|r; that Isn't the intent. • * • The objeet of a différent price 
Is that a party can make a sale and make a profit over and above the original 
amount." 

Again, the question was put to him to the effect if he did not believe 
on the 8th day of December, 1901, and also on the 21st day of Decem- 
ber, before the money was paid, that Hyde had induced Pettigrew to 
believe that the real considération was $75,000, for the property. 

"A. Not from the way he told It to me. Q. You had no doubt that that was 
true at that time, had you? A. No; I don't think so. I think it was just 
as he stated." 

Having failed, as thus shown, to establish the essential, issuable fact, 
counsel then, as if it were a mère question of casuistry, and in an ar- 
gumentative way, put the hypothetical question mentioned in the ma- 
jority opinion and the answer quoted ; but the witness f urther stated : 
"It might be a little différent." He was then inquired of if Hyde had 
. not held out to Pettigrew, by showing him the contract, that the con- 
sidération was $75,000, and whether or not Pettigrew would ever hâve 
gone into such an arrangement; to which he answered: 

"I dldn't believe he would go into It unless, after hls examinatlon of the 
mine, it would warrant him In paying that for It" 

After that counsel put the distinct question that Pettigrew, having 
been invited by Hyde to go and see the property, had undertaken to 
put up some money for development, and Hyde had shown him a con- 
tract with Johnston reciting the considération to be $75,000, and Petti- 
grew had undertaken to take one-half of the property and pay one-half 
of the considération, the witness began the answer as follows, "Ail I 
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know about that," whereat he was interrupted by counsel with the 
question: " 

"Q. Didn't you know that on December 8th, 1901? A. No, sir; I didn't 
know anything about that ; never heard about that until to-day, when Hyde 
was on the wltness stand. * * * He didn't tell me anything about the 
contract, as he stated hère, that expired on the 31st of December. I never 
heard of that until to-day." ' 

Then he was asked if he ever heard about a deed f rom Hyde to Pet- 
tigrew which was drawn up aind presented for signature. 

"A. Ko, sir; never heard of it until it was produced hère before the chan- 
cellor ; that is the flrst intimation I had of it." 

So, taking Cunningham's évidence in its extremest view in favor 
of the appellee's contention, it treads back to the fundamental proposi- 
tion, hereinbefore discussed, that Cunningham's knowledge that Hyde 
was selling the one-half interest to Pettigrew for $37,500, when he 
was to account to Johnston for only $40,000, did not render Cunning- 
ham particeps criminis in the alleged fraud, as he did no act to im- 
pose upon Pettigrew or to influence his action. 

The bill, as already shown, was framed upon the theory that Cun- 
ningham became in equity a joint purchaser with Pettigrew, and was 
impressed with the obligations of a fiduciary relation, in which equity 
exacts absolute equality of right and fair dealing; and, therefore,. 
while Cunningham held the légal title to the property, Pettigrew is 
an équitable tenant in common to the extent of the purchase money 
paid by him. The majority opinion, at times, adopts this theory, and 
in support thereof cites the case of Walker v. Pike County Land Com- 
pany, 139 î^ed. 609, 71 C. C. A. 593, where an agent for the sale of 
land joined with others in purchasing the same for spéculative pur- 
poses, under an agreement that a holding corporation should be form- 
ed. It was held that he stood in a fiduciary relationship to his asso- 
ciâtes in the purchase, and as to them he was bound to the utmost 
good faith, and, because he misrepresented to them the price paid 
(whereby he obtained a secret profit on the sale), he was accountable 
to the corporation and his associâtes, as the sole stockholders, for 
such profits. H this suit were alone between Pettigrew and Hyde, 
that case would be relevant; but it fails of applicability in that Cun- 
ningham, at the time that Pettigrew made his first payment, had not 
come into the transaction as an associate with Hyde to make a sale 
of the property to Pettigrew as another associate in a joint adventure. 
And later on the majority cite the case of Stevens v. Grand Central 
Min. Co., 133 Fed. 28, 67 C. C. A. 284, which asserts the équitable 
principle that co-tenants in a mining claim stand in a fiduciary rela- 
tion to each other, so that neither by relocating or by adverse acquisi- 
tion can exclude the équitable rights of the other. Yet the majority 
opinion asserts that : 

"In February, 1902, when "the second Installment of purchase money became 
due, he (Pettigrew) refused to pay his portion of it; he refused to perform 
his contract obligation, and left his associâtes to thelr own devices. He waa 
guilty of no vacillation. He anuounced his purpose and adhered to it This 
was an unequivocal act of répudiation on his part His associâtes so under- 
stood it and acted accordingly ; they understood he would no longer act with 
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them or further perform hls part o£ the joint undertaklng, and Immedlately 
made new arrangement, totally Inconsisteut with any clairu of continulng obli- 
gation on the part of the complalnant, for completing the payment of the 
mine. ïhey accepted the refusai as a conclusive act of rescission." 

Such finding is not predicated of any allégation in the bill — a re- 
scission of the contract is not asserted or relied on by the pleader. 
But if the finding be correct, what right had Pettigrew to complain 
oï any subséquent act or conduct of Cunningham in respect of the 
property? If Cunningham, as he had a right to do, had likewise 
refused to put up another dollar for Hyde and then abandoned the 
whole matter, the option contract would hâve been forfeited on Keb- 
ruary 20, 1902, and Cunningham would hâve lost the $10,000 ad- 
vanced to Hyde and Fox, and Pettigrew would hâve lost the $10,000 
paid by him, as he claims that Hyde and Fox are both insolvent. 

I do not understand that a complainant can occupy the two posi- 
tions the decree and the opinion assume. If Pettigrew abandoned 
and repudiated the contract in February, 1902, and his refusai was 
accepted "as a conclusive act of rescission," he could neither in law 
nor equity thereafter assert any right under the contract to the prop- 
erty, and his remedy would hâve been an action at law to recover 
back the money which had been obtained from him by fraud and 
deceit, in which action the parties would hâve been entitled to a trial 
by jury. Having elected, as the majority opinion asserts, he must 
adhère to it; he cannot.play fast and loose. It is the settled rule 
of law that where the attitude of a party is one of complaint of a 
fraud perpetrated in a contract of sale of interest in land, if he claim 
a rescission, he must take his position immediately upon the dis- 
covery; and he is not at liberty to hesitate and delay and wait for a 
future view of his own convenience, or the chances of the market 
value of the property, before determining the question of the affirm- 
ance or rescission of the contract. "He must on the discovery of the 
fraud elect to rescind, or to treat the transaction as a contract." Hart 
V. HandHn, 43 Mo. 172-175 ; Taylor v. Short, 107 Mo. 392, loc. cit. 
393, 17 S. W. 970. How can he, after waiting three years and eight 
months, come into a court of equity, asserting the right of an équitable 
owner of an interest in the property based on a contract with Hyde 
that he was to pay according to what Hyde was to pay Johnston, 
praying that — 

"Cunningham be decreed to be a trustée for your orator as to an undivided one- 
fourth interest of said mlnlng claims herelnbefore described, and by good and 
sufflcient deed of conveyance to convey the said undivided one-fourth interest 
thereof to your orator ; or, in the event that your orator is unable to procure 
the relief aforesaid, that the said Cunningham be decreed to pay to your 
orator the sum of $11,000, with interest thereon from the 18th day of De- 
cember, 19017" 

And the decree affirmed by the majority is, first, a straight judgment 
in personam against the défendant for the money advanced by Petti- 
grew, with interest from the date of payment; and then, treating the 
case as one in equity, that in some way the complainant was entitled 
to an équitable lien on the property (which the opinion asserts he 
abandoned in February, 1902), the decree orders Cunningham to 
exécute a mortgage on the whole property to secure the money judg- 
169 F.— 23 
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ment;, and, as evidencing the court's notion that the complainant had 
an équitable interest in the property, it further decreèd "thât thëre- 
ujjon said complainant be debarred from claiming any other right in 
respect to said claims or either of them." 

The Statute of Limitation and Lâches, 

If it were conceded that Pettigrew ever had a cause of action against 
Cunningham, either at law or in equity, it arose on the 21st day of 
December, 1901, when Pettigrew parted with his money. This cause 
of action was barred in three years thereafter, to wit, the 21st day of 
December, 1904, unless the facts constituting the fraud were net dis- 
covered within that period, in which event the statute would not at- 
tach Until such discovery. The settled rule of pleading, where the 
action is not brought withîh the statutory period of limitation, is that 
the complainant must specifically plead and prove — 

"what the impediments were to the earlier prosecution of his claim ; how he 
came to be so long wlthout knoWlèdge of them ; the means, If any, by which 
the défendant concealed them ; how and when he flrst came to know them ; 
and such other facts and clrcumstances aa would appeal to the conscience of 
a chancellor." Redd v. Brun, 157 Ted. 192, 84 a C. A. 640. 

So Judge Story, in Stearns v. Page, 1 Story, 204, 215, 217, Fed. 
Cas. No. 13,339, said : 

"And especially must there he distinct averments of the time when the 
f raùd, mlstake, and concealment, or mlsrepresentatlon, was dlscovered, and 
how dlscovered, and what the discovery is, so that the court may clearly see 
whether, by the exercise of ordinary diligence, the discovery mlght hâve been 
before madj^. For, if by such diligence the discovery mlght hâve been before 
made, the l>ill has no foundation on which it ean stand in equity, on account 
of the lâchés." See Hardt v. Heldweyer, 152 U. S. 547, 559, 14 Sup. Ct. 671, 
38 L. EU. S48; Johnston v. Standard Mining Company, 148 U. S. 360, 370, 
13 Sup. et 685, 37 L. Ed. 480; Fopter v. Mansfield & Ooldwater Eallroad Co., 
146 U. S. 88, 100, 13 Sup. et 28), 36 L. Ed. 899. 

The excuse pleaded in the bill for the delay is: (1) That the de- 
fendants since December, 1901, had been absent from their homes in 
Sait Lake City about two years; and (2) that the complainant was 
not in possession of ail the facts in détail; that while he learned a 
portion of the facts on the 17th day of October, 1904, to wit, that 
only $40,000 was paid for said mining claims, yet he did not learn 
ail the particulars until his soliciter obtained copies of ail the docu- 
ments betw;een Johnston and Hyde. An analysis of thèse excuses and 
the évidence în support of them will demonstrate their insufficiency. 
In the first place,- it is not obvious why the absence of Hyde and Cun- 
ningham from their homes should hâve obstructed the institution of 
a suit in equity for relief. A proceeding in rem could hâve been in- 
stituted in the state of Nevada, where the land was located, and serv- 
ice by order of publication. The complainant's équitable rights in 
and to the claimed interest in the property could hâve been enforced 
without the Personal appearance of Cunningham or Hyde. But the 
évidence shows that Cunningham did not visit the Sandwich Islands 
until December, 1903, returning to his home January 25, 1904. He 
visited Mexico in September, 1904, for about five days, and on bis 
retum home was ill at El Paso, Tex., for about three weeks. He visit- 
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ed the state of California two or three times, but was not absent over 
a week at a time. Hyde was absent altogether, during the three years, 
for four or iàve months, while the évidence of Pettigrew himself shows 
that he was absent f rom his home, in New York, Mexico, and Cali- 
fornia, two years of the time. He does not disclose in his excuse what 
particular effort he made to discover the facts, nor the means by which 
the défendant concealed them. Nor does the bill state what essential 
fact necessary to constitute notice was not disclosed by said Fox. 
Objection to the sufficiency of the excuse pleaded is not waived by 
failure to demur. Redd v. Brun, supra; Willard v. Wood, 164 U. 
S. 502, 524, 17 Sup. Ct. 176, 41 L. Ed. 531. 

It is the settled rule applicable to such a statute as that of Utah that 
the discovery by the aggrieved party of facts constituting the f raud 
dates from the time the party has notice of the particular facts in 
question, or is conscious ai having the means 'of knowing, although 
he may not employ them for the purpose of gaining further informa- 
tion. Notice in such case "embraces ail degrêes and grades of évi- 
dence, from the most direct and positive proof to the slightest cir- 
cumstance from which notice might be inf erred" ; and, where he has 
knowledge of any fact sufïicient to put him on inquiry as to the ex- 
istence of a fact, he is presumed either to bave made the inquiry 
and ascertained the extent thereof, or to bave been guilty of a degree 
of négligence fatal to his claim to be considered by a court of equity. 
Williamson v. Brown, 15 N. Y. 359; Leading Cases in Equity (3d 
Ed.) 152. 

In Wood v. Carpenter, 101 U. S. 135, 143, 25 L. Ed. 807, the rules 
are declared as f oUows : 

"Whatever Is notice enough to excite attention and put the party on his 
guard and call for inquiry Is notice of everything to which such Inquiry mlght 
hâve led. When a person has sufflcient Information to lead him to a fact, he 
shall be deemed conversant of It. • * * Coneealment by mère silence Is 
not enough. There mnst be some trlcls or contrivance Intended to exclude 
suspicion and prevent Inquiry. • * « The circumstanees of the discovery 
must be fully stated and proved, and the delay which has occurred must be 
shown to be consistent with the requislte diligence." 

In Johnston v. Standard Mining Co., 148 U. S. 370, 13 Sup. Ct. 
589, 37 L. Ed. 480, the court said : 

"The law Is well settled that, where the question of lâches is In Issue, 
the plalntlfC Is chargeable wIth such knowledge as he might hâve obtalned up- 
on Inquiry, provlded the facts already Isnown by him were such as to put upon 
a man of ordlnary Intelllg;ence the duty of Inquiry^" 

Accordingly, ifl Foster v. Mansfield & Coldwater Railroad Company, 
146 U. S., loc. cit. 99, 13 Sup. Ct. 32, 36 L. Ed. 899, the court said : 

"The défense of want of knowledge on the part of one charged wlth lâches 
Is onô easlly made, easy to prove by his own oath, and hard to disprove; 
and hence the tendency of courts In récent years has been to hold the plain- 
tiflf to a rlgld compllance wlth the law which demands, not only that he 
should hâve been Ignorant of the fraud, but that he should hâve used reason- 
able diligence to hâve Informed himself of ail the facts." 

Aside from the admissions in the bill, Pettigrew testifîed that be- 
tween the first payment and the next installment due he was advised 
that Hyde was dishonest and tricky — that by reason of information 
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he had received from one Wilson, who had just sold to Johnston a 
part of the mines in question amounting to about one-fourth, at a 
price that indicated that the whole group had not cost Johnston over 
$36,000 ; and that, therefore, some time in the forepart of January, 
before the second payment became due, he placed the matter in the 
hands of his counsel at Sait Lake City, who, to test Hyde, drew up a 
deed from him to Pettigrew for the one-half interest in the property, 
reciting that, by the terms of the agreement between them, "each of said 
parties is to advance and pay one-half of the cost of acquiring the 
same." This Hyde refused to sign, but presented, instead, a deed 
drawn by himself omitting that recitation. On the 8th day of January, 
1902, the said counsel wrote Pettigrew advising him of what he had 
done in the premises ; that Hyde, after looking over the deed, declin- 
ed to sign it, and had written a deed leaving out said récital ; that he 
had urged Hyde as strongly as possible, without disclosing the object, 
to sî^ the first deed, and he was unable to give any valid excuse for 
not doing so. It must be conceded that this was sufficient to create 
more than a suspicion. It was a tacit admission on Hyde's part that he 
was unwilling to admit the truth. And most certainly Pettigrew ought 
not now to be heard to controvert the effect of this action on the part 
of Hyde when he himself deemed the information he had sufficient to 
warrant him in not proceeding further with the exécution of the con- 
tract. Moreover, Pettigrew's counsel called on Johnston to ascertain 
the facts, and his counsel informed him by letter that Johnston refused 
to give any information. In this letter his counsel advised him, in 
view of the conversation hé had with Johnston, that "the transaction 
was not straight." Again, on the 5th day of February, 1902, his coun- 
sel wrote to Pettigrew that he believed with him that : 

"The proof of the facts supposed to exlst will eventually be forthcomlng, 
and I also think that I can perhaps be of some service to you Ih ferreting out 
thèse màtters, or at least put you in communication with some people who 
Ijnow somethlng in relation to the facts. I thinic, however, It would be well 
to let the matter rest untll your arrivai hère, when we can discuss the same 
in ail Its différent phases." 

On September 11, 1903, said counsel wrote Pettigrew that he was 
satisfied Hyde never put a dollar of his own money into the property 
in question, and he believed a thorough investigation would disclose the 
fact that the only money that went into the property was advanced by 
Pettigrew. In this letter he suggested that as Hyde was a very ener- 
getic man, and in time would doubtless succeed in making a considér- 
able amount of money, it would be advisable "for you to obtain a judg- 
ment against him for the money advanced in case he does not return 
the same, which I hâve no idea that he will do. There is plenty of time, 
however, in which to commence such an action if you shall deem it ad- 
visable." Ail this was more than three years before the institution of 
this suit. His counsel thought there was sufiScient évidence to obtain 
a judgment against Hyde, but Pettigrew acted upon his advice that 
there was plenty of time, and so he did nothing. According to his own 
testimony, he went ofï and spent half of his time in New York, Old 
Mexico, and California. He admits having passed through Ogden, 
only 37 miles from Sait L,ake City, at least twice without stopping 
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over. He stated in one of his letters that he believed his "friend Fox" 
knew and would tell him the facts about the transaction; and Fox 
testified that he wrote to Pettigrew time and again asking him to call 
and sec him, as he had something of information to discuss with him. 
He did not go to see Fox or even write to him. He was simply in- 
diffèrent and let the matter drift. Cunningham testified that at any 
time he would hâve told Pettigrew ail he knew about the transaction, 
as he had nothing to conceal. Although Pettigrew must hâve known 
that the $10,000 paid by Hyde on the 21st of December, 1901, was 
through the check of Cunningham, as he was présent in the bank when 
the check was delivered, he never sought Cunningham or made any 
inquiry of him as to his relations to and knowledge of the transaction.. 

The majority opinion répudiâtes the idea that Pettigrew should be 
expected to hâve applied to the adversary for information. Of course, 
I would not lay it down as a hard and fast rule that the defrauded party 
should be regarded as derelict in duty under any and ail circumstances 
for not applying to the adversary for information. His nonaction in 
this respect should be measured by the circumstances of the particu- 
lar case. There was nothing in the attitude or character of Cunning- 
ham that did not invite an inquiry of him for information. He was a 
respected citizen and the président of a bank in Sait Lake City. Noth- 
ing would hâve been more natural than to hâve assumed that Cunning- 
ham had nothing to conceal and would hâve advised him of the actual 
facts. He knew, for he so testifies, that Hyde and Fox had no money, 
and that when he refused to put up his half of the money due on the 
20th of February, 1902, the option would be lost unless Hyde and Fox 
procured some party to meet this payment. When Cunningham did 
meet it he took, as already stated, a deed from Hyde for the property, 
which carried the title from Johnston and vested it in Cunningham. 
This deed was duly recorded and there fore the most reasonable in- 
quiry on the part of Pettigrew would hâve developed this fact. 

In Curtis v. Lakin, 94 Fed., loc. cit. 254, 36 C. C. A. 225, Judge 
Thayer commeuted upon the failure of the complainant in that case "to 
hâve ever held personal communication with the défendant." And 
Judge Sanborn, in Geyser-Marion Gold Mining Company v. Stark, 106 
Fed., loc. cit. 562, 45 C. C. A. 471, 53 L. R. A. 684, said : 

"The old excuse for this dereliction that the word 'trustée' pointed to no 
one but the trustée hlmself, of whom inquiry could hâve been made, and such 
an inquiry would hâve been Idle, bscause he who vt-ould violate his trust would 
make false answers, is agaln presented. Its futllity has been often shown, 
and perhaps nowhere better than by Sir John Komilly, Master of the Rolls, 
In Jones v. Williams, 24 Bevans, 62." 

The only criticism made upon this authority by the majority opinion 
is that there the party to be inquired of was the trustée, the force of 
which I do not perceive, because the excuse for not calling on the trus- 
tée, who was the offending party, was that "he who would violate his 
trust would make false answers." In the case of Jones v. Williams, 
above referred to, the Master of the Rolls, in discussing a cognate ques- 
tion, said : 

"I concur In the argument of the plaintiffs' counsel that the rule with 
respect to the conséquence of abstalnlng from maklng inquiries by purchasers 
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does not dépend excluslvely on a fraudiilent motive for such abstinence; 
and that thougl) It be true, that a purchaser will be flxed with the knowledge 
of such f acts as woùld hâve been contained in answers, which he would bave 
got if he had put' questions, whleh he ref rained from asking solely from the 
fear o( the conséquences, stlU, In my opinion, the rule goes beyond this, and 
that whenever, îrova the circuipstances of the case, the purchaser is put on 
Inqulry, he must be flxed with the knowledge whlch that inqulry would hâve 
produced, althougb the omission to put the question did not prpceed from any 
fraudulent motive. • • * With respect to the argument that it was un- 
necessary to make any Inqulry because It would hâve led to no resuit, I thlnk 
It la impossible to admit the valldlty of tWs excuse. I concur In the doctrine 
that a false answer, or a reasonable answer glyen to an inqulry made, may 
dispense with the necesslty of further inqulry; but I thlnk It impossible, be- 
fôrehand, to come to the conclusion that a false answer would hâve been 
glven whlch woûId hâve precluded the necesslty of further inqulry. A more 
dangerous doctrine could not Jie laid down, nor one Involving a more un- 
satlsfactory Inqulry, viz., a hypothetical inqulry as to what A. would bave 
Bàld if B. had sald somethlng other than what he dld say." 

In view of the fact that Pettigrew was put upon inquiry by the re- 
fusai of Hyde to exécute the deed with the récital aforesaid, and the 
refusai of Johrlston to make any" statement, the most natural thing, if 
he was exercising reasonable quest after further information, would 
hâve been to hâve gone to Cunningham, who was advancing the money 
atld taking the title to the property, for information. 

Furtherrtiore, I insist that in view of the information that Pettigrew 
had, as aforesaid, he must be held to hâve been conscious of the means 
of obtaining full information more than three years before the institu- 
tion of this suit. He was a lawyer, and he and his astute counsel are 
presumed to hâve known that they could hâve filed a bill of discovery 
against Hyde and Cunningham and compelled them to answer on oath, 
under the pains and penalties of perjury, as to the facts in question. 
This is the rightful office of such equity jurisdiction. He could hâve 
taken the déposition of Johnston and rriade him talk. Instead of this, 
he simply waited for thein to make voluntary disclosures of the particu- 
lars, or he was entirely indiffèrent. 

The excuse pleaded in the bill for not bringing suit, after receiving 
positive information that the real considération to be paid by Hyde to 
Johnston was only $40,000, that he was not in possession of ail the 
tacts, is simply puérile. The fact which the bill admits, and which the 
évidence, without dispute, establishes, is that in October, 1904, within 
the three-years period, he was informed by Fox, one of the parties to 
the transaction, that the real considération was only $40,000. He knew 
according to his testimony, prior to December 21, 1901, that Hyde had 
assured him he was being admitted as a purchaser of one-half interest 
on the basis of the purehase price to Johnston. Thus he knew the es- 
sential facts in controversy, and he had two witnesses — Fox and hîm- 
self — to support it. But he pleads in exténuation of his failure then 
to sue that he did not see the written contracts between Hyde and John- 
ston until the 5th day of October, Ï905. The law is that the subséquent 
discovery of some additional évidence of the fraud is no excuse for the 
failure to act energetically and promptly upon notice and knowledge of 
the essential facts. Such additional particulars "can only be considered 
as strengthening the évidence of the original fraud, and it cannot re- 
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vive the right of répudiation which has been once waived." Fry on 
Spécifie Performance of Contracts (2d Ed.) §§ 703, 704, approved by 
Sherwood, P. J., in Taylor v. Short, 107 Mo. 384, 393, 17 S. W. 970, 
In Curtis v. Lakin, supra, the syllabus is : 

"The delay of plalntiffs In commenclng suit against thelr copartner for 
dissolution and an acçountlng, and to déclare a thlrd person purchasing part- 
nershlp property from him a trustée, Is not excused by the fact that the 
partnershlp agreement had been misplaced, and was not found untll shortly 
before the suit was commenced ;" for the reason that they could and should 
hâve applled to the défendant therefor, 

Indeed, there could be no limitation upon a party's delay in bring- 
ing such suit for relief, if it were an excuse that he was not in posses- 
sion of ail the évidence in its détails, which is rarely developed until 
in the progress of the trial itself . 

It is not to be lost sight of for one moment, in considering the ques- 
tion of the lâches of Pettigrew in bringing this action, that the proper- 
ty on which he is seeking to impress an équitable interest, asserting an 
équitable co-tenancy in common with Cunningham, is mining property. 
With emphatic réitération the courts hâve announced the rule that 
without référence to statutes of limitation, where property of a spéc- 
ulative character is involved, subject to contingencies as to value : 

"It Is the duty of a man complalning of fraud to put forward hls com- 
plalnt at the earllest possible tlme. He cannot be allowéd to remain passive, 
prepared to afflrm the transaction If the concern should prosper, or to re- 
pudlate It If that should prove to hls advantage." Hayward v. National Banl;, 
96 D. S. 618, 24 L. Ed. 855. 

In Patterson v. Hewitt, 195 U. S. 318, 319, 25 Sup. Ct. 37, 49 L. Ed. 
214, Mr. Justice Brown said : 

"In actions at law courts are bound by the Uterallsm of the statute, but In 
equlty the question of unreasonable delay withln the statutory limitation la 
still open. ♦ • * Even If the statute of limitations be made applicable In 
gênerai terms to sults in equlty, the défendant may avall hlmself of the lâches 
of the complalnant, notwithstanding the time fixed by the statute has not 
expired. • » * Indeed, in some cases the diligence required is measured 
by months rather than by years ; and In others a delay of two, three, or four 
years has been held fatal." 

The majority opinion seems to adopt the notion of the Circuit Court 
that this doctrine of lâches has no spécial application hère, as it does 
not appear that during the inaction of the complainant the mine had 
disclosed great increase in value by the discovery of rich ore. The 
rule of increased diligence exacted does not rest upon any such fact; 
but it is predicated of the peculiar character and incidents of such 
property, which is regarded as highly spéculative. It rests upon the 
fact that a mining property which for days and months, and even 
years, may hâve been little productive or promising, may at any day, 
through the energy and money of the occupant, develop vast minerai 
wealth; that this expectancy and possibility, always to be indulged 
and anticipated, demands "that the claimant should be awake to his 
rights, prompt in their assertion, and eager in their pursuit." Reed 
V. Munn, 148 Fed., loc. cit. 760, 80 C. C. A. 338. 
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So it is saîd in the case of Patterson v. Hewitt, supra: 

"There is no class of property more subject to sudden and violent fluctna- 
tlons of value than mlning lands. A location v^hich to-day may hâve no 
salable value may in a month become worth its millions. Years may be spent 
in worklng such property apparently to no purpose, when suddenly a masa 
of rlch ore may be discovered, from which an immense fortune may be real- 
ized. Under such clrcumstances, persons having claims to such property are 
bound to the utmost diligence In enforclng them, and there is no class of 
cases in which the doctrine of lâches bas been more relentlessly enforeed." 

Now, let us see what were the real underlying motives which in- 
iluenced further delay in bringing this suit. On October 17, 1904, 
Fpx wrote to Pettigrew reminding him that he had promised to corne 
that vvay several times and failed ; that had he come there would hâve 
been no need of the letter, as he had desired to see him and go over 
the ground. After stating that the actual purchase price was $40,- 
000, that Cunningham had paid $30,000, he said : 

"Now, this is what I désire to say: That I expect to work at, and wlth 
the Iron Mine property until both your and my money is made good. There 
wlU be a car of ore hère in about ten days taken from the Buzzard Claim. 
The returhs I will send you when a settlement for the same is made. The 
mines are in process of patent." 

The information that the mines were being worked, which was be- 
ing done at Cunningham's expense, and that there was such develop- 
ment of the ore as-to justify shipment, at once aroused the cupidity of 
Pettigrew, and turned his mind from his position of having repudiated 
the contract. Fox, as cunning as he is perfidious, a iittle later in an- 
other letter informed Pettigrew that he had been advised by a lawyer 
in Nevada that on account of some irregularity there was some ques- 
tion as to the validity of the original locations, and suggested that 
they make relocations and adverse any application by Cunningham for 
a patent, and thereby compel Cunningham to submit to their terms. 
As évidence of Fox's lawless character, he suggested in one of his 
letters to Pettigrew the advisability of taking forcible possession of 
the mines, boasting of the fact that in another transaction out there 
he had disobeyed an injunction of a court by a like lawless act. This 
was more than a purpose to enable Pettigrew to get back the money 
invested by him ; it was also to enable Fox to exact f rorti Cunningham 
any sum which he deemed demandable to satisfy his chronic hunger. 
With full knowledge of Fox's treachery and dishonesty, that he was 
making thèse suggestions while he was in the employ of Cunningham, 
Pettigrew with alacrity entered into this scheme. And Fox, with mon- 
ey furnished by Pettigrew, entered upon the work of relocations, and 
to cover up his tracks he took in, by overlapping boundary lines of 
some of the claims, additional ground and gave them différent names. 
He bought in for Pettigrew a claimed outstanding title to the Buzzard 
mine (one of the group), and begun shipping ore therefrom; on the 
discovery of which Cunningham attached the consignment when it 
reached Sait Lake City. Then to conceal the présence of the discover- 
ed ore therein, he shot down earth over it. 

Suspiciously enough, neither Pettigrew nor Fox produced, on re- 
quest, the letter from Pettigrew in response to this suggestion of Fox, 
disclosing what the exact arrangement betweeii them was. But enough 
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does appear from the correspondence to show that Pettigrew fur- 
lîished the money to carry on this conspiracy, and sufficient to show 
that they were jointly interested in the resuit. In one letter Pettigrew 
wrote respecting the matter of shipping the ore, that he was unwilHng 
to do so "unless there is a decided profit in it" ; that he would sign a 
power of attorney authorizing Fox to file protest against the issuing 
of a patent, "and thus protect our interests against the patenting 
of those claims. * * * j ^jn write Cunningham at any time you 
think I better do so." Again he, wrote to his "Dear Friend Fox" : 

"I note what you say about the Battle Mountain mine, and that you hâve 
given an option on our Interest for 25 per cent. Thls is ail right. I thinlc it 
Is better for us to let it go, and looli for something else." 

The majority opinion undertakes to justify this double dealing and 
conduct of Pettigrew by making for him a case diff^erent from the one 
asserted in the bill, which was and is that Cunningham "became, ever 
since has been, and still is, a trustée of an undivided one-fourth in- 
terest of , in, and to said mining claims for your orator" ; praying that 
Cunningham be decreed to make him a deed therefor. If this does 
not présent the attitude of an assertion of an équitable co-tenancy in 
the proportion of three-fourths in Cunningham and one-fourth in 
Pettigrew, pleading is a useless formula. As such part équitable own- 
er, seeking to enforce a lien on the entire property, his attempt clan- 
destinely to acquire the entire title, to the ruin of Cunningham, was 
not only inconsistent with his attitude assumed in the bill, but was 
most unconscionable. The argument of the majority opinion to ex- 
tenuate Pettigrew's conduct is quite différent from that of the lawyer 
complainant and his astute counsel. On cross-examination of Petti- 
grew respecting his reasons and purpose for joining with Fox in so 
trying to obtain the whole title to the property, to the exclusion of 
Cunningham, he was pressed with the inquiry as to whether he intend- 
ed thereby that Cunningham should lose the $30,000 he had invested 
in the property, or whether he intended, after he should get back 
the money he placed in it, to turn it back to Cunningham, he fenced 
and evaded direct answers, and finally took refuge under the position 
that his purpose was simply to protect himself by preventing Cunning- 
ham from obtaining a patent which would endanger his claim; and 
such was the argument of his counsel, both in his brief and orally be- 
fore this court. And now when this contention, so flimsy as to dis- 
crédit its sincerity, is exposed by the légal proposition that the ob- 
taining of a patent could in no wise affect Pettigrew's claim and rights 
as an équitable co-tenant (Stevens v. Grand Central Mining Com- 
pany, 133 Fed. 28, 67 C. C. A. 384), the majority opinion cornes to 
their rescue by falling back on the bald proposition that "the complain- 
ant had a cause of action against the défendant for relief on the 
ground of fraud, and nothing more." (Italics mine.) If this be so, I 
again inquire, what business has the complainant on the equity side 
of the court? He does not seek by the bill to enforce any judgment 
that might be rendered for the recovery of the money advanced as an 
équitable charge or lien on the property. If the bill had so charged 
and sought such relief, the circuit court of Utah would hâve had no 
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jurisdîction tO énforce such lien, for the palpable reason that the res — 
the real estate— is situate in the state of Nevada. The learned counsel 
who framed the bill of complaint recognized this fact, and therefore 
the case he presented for équitable relief was and is on the theory 
that Pettigrew is the équitable owner of a one-fourth undivided in- 
terest in the mine; and the prayer is that Cunningham be required by 
a decree of the court to convey by deed this one-fourth interest to 
Pettigrew— a decree that would operate in personam. 

'And, asi heréinbefore shown, the chancellor, in decreeing a money 
judgment, and directing that it be secùred by a mortgage on the mines, 
proceeded upon the notion that Pettigrew had an équitable interest in 
this property at the time of the decree. It, therefore, follows, in- 
evitably, that the complainant cannot escape from the rigid applica- 
tion of the doctrine of lâches as applied to mining property, nor can 
he escape from the imputation of appealing to a court of equity for 
relief with unclean hands, made so by a dishonest conspiracy with 
Fox to acquire the whole title to the property to the exclusion of Cun- 
riingham, and then appeal to a court of equity for protection as an 
équitable tenant in common with Cunningham in the very property 
he spent a year in an atteriipt, unconscionable as to Cunningham, to 
exclusively acquire. 

The clear înference to my mind is that neither Pettigrew nor Fox, 
until this bill wa^s filed, entertained the belief for one moment that 
Cunningham was personally liable to Pettigrew for the alleged fraud 
perpetrated OpOn him by Hyde. In no letter written by Fox to Petti- 
grew was it eVer suggested that Cunningham was in any conspiracy 
to defraUd f'ettigrew, or that he had any notice of the claimed assur- 
ance by Hyde that Pettigrew was to pay one-half of the purchase mon- 
ey on the bâèis of what was to be paid to Johnston. But the whole 
gravamen of Fox's complaittt about Cunningharn was that he had 
not dealt fairly with him in respect of the option to him and Hyde 
to sell the property, and that he felt that Pettigrew should hâve back 
the $10,000 advanced by him. 

If Pettigrew had assumed the attitude of a purchaser who elected 
tp rescind the contract on discovery of the alleged fraud, leaving Hyde 
and Cunningham thereafter (as stated in the majority opinion) to 
work out their own devices respecting the property, and then after 
being advised that the property, under the development work done 
at the expense of Cunningham, was disclosing sufScient ore to justify 
its shipment, he undertook, by relocations and adversing the claims of 
Cunningham for a patent, in order, as he and his counsel claim, to 
protect his équitable one-fourth interest, common justice and fairness 
demand at most that he should now be compelled to accept from the 
défendant a quitclaim deed therefor, which counsel in open court on 
this hearing offefed to do (as a choice of two evils or burdens), and 
that he should not be preferred to hâve a money judgment for the 
recovery of the $10,000 advanced by him with interest thereon from 
the date it was paid, secured by mortgage. His declinature to accept 
this proposition leaves no doubt in my mind that he was more than 
content with his money judgment, because of his discovery that the 
mining property ultimately proved to be comparatively worthless. 
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As if to still further favor Pettigrew and punish Cunningham, the 
majority opinion imposes upon Cunningham the burden of nine-tenths 
of the costs of this appeal. The sum awarded Pettigrew by the decree 
of the Circuit Court was concededly excessive by $1,457.77. While 
the appeal was from the whole decree, the record of the évidence in 
equity was a unit and indivisible. • Therefore, to obtain relief from 
the excessive decree, Cunningham had to bring up the whole record, 
because the facts relied upon were so interlaced as to make .them in- 
séparable. To the last syllable of the argument before this court, 
counsel for the appellee insisted upon his right to maintain the decree 
in its entirety. As applied to such situation, it seems to me that no 
part of said costs should be taxed against the appellant. 

The decree should be reversed. 



DONOVAN V. WELLS, FARGO & CO. 

(Circuit Court of Appeals, Elghth Circuit. April 5, 1909.) 

No. 2,929. 

1. Rbmovai, of Causes (S 89*) — I^oceddre— PEirrioN— Bond. 

Judiciary Act (March 3, 1875, c. 137, § 3, 18 Stat. 471), as amended by 
Act Aug. 13, 1888, e. 866, § 1, 25 Stat. 435 (U. S. Comp. St. 1901, p. 510), 
authoTizes the removal of a cause on the filing of a pétition discloslng a 
right to remove and the glving of the prescrlbed bond. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. S§ 189- 
201 ; Dec. Dlg. § 89.»] 

2. Removal of Causes (§ 89*) — Jueisdiction— Subbendeb bt State Couet. 

On the fillng of a removal pétition, It becomes a part of the record, 
and if, on the face of the record as so constituted, the suit appears to be 
a removable one, the state court is bound to surrender jurlsdictlon. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 189- 
201; Dec. Dig. i 89.*] 

3. Removal or Causes (§ 89*) — Pétition— Detebmination by State Couet. 

A removal pétition présents for the state's court considération a ques- 
tion of law only as to whether, assuming the facts stated in the pétition 
to be true, the face of the record discloses a removable cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 189- 
201; Dec. Dlg. § 89.*] 

4. Removal or Causes (§ 107») — Geounds— Conteovebting Facts. 

Plalntlff, in order to controvert the facts stated In a removal pétition 
must make an Issue wlth respect thereto in the fédéral court in which 
the issue must be tried. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dlg. § 107.*] 

6. Removal of Causes (§ 92*) — Pétition— Denial— Filing Recoed. 

Where a state court refuses to order the removal of a cause, défendant 
withln the prescrlbed time may flle a copy of the record In the proper 
fédéral court and bave the cause docketed there, after which tlie fédéral 
court is required to proceed In the exercise of the jurlsdictlon lost by 
the state court, which can be regalned only by an order of the fédéral 
court remandlng the cause. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 92.*] 
6. Removal of Causes (§ 97*) — Gbounds— Weongful Bxebcise of Jueisdic- 
tion. 

Where a state court wrongfully attempted to exercise jurisdiction after 
the case had been transferred to the fédéral court by défendant flling a 

*For other. cases see same toptc & S nitmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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copy of the record thereln after the déniai of hls pétition to remove, snch 

subséquent exercise of jurlsdlctlon by the state court would be enjoined. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. i 97.*1 

7. Eemoval of Causes (§ 86*) — Pétition— Vibipication. 

TJnder Judlelary Act (March S, 1875, c. 137, § 3, 18 Stat 471) as amended 
by Act Aug. 13, 1888, c. 866, § 1, 25 Stat 435 (U. S. Comp. St. 1901, p. 
510), providlng for the removàl of causes on pétition, a removable pétition 
Is not détective because not verifled. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 177; 
Dec. Dig. § 86.*] 

& Rkmoval of Causes (§ 89*) — Pétition— Sutficiekct. 

Where a petltiou for the removal of a cause is demurrable on Its face, 
the state court may properly décline to order the removal, and will not 
lose Jurlsdictlon ; but, if the pétition is not demurrable, jurisdlction 
thereby passes, however Inartiflcial the pétition may be. 

[Ed. Note. — For other cases, see Bemoval of Causes, Cent Dig. J§ 192- 
195; Dec. Dig. § S9.*] 

0. Removai. of Causes (§ 86*) — Pétition. 

Where a removable pétition alleged the requisite diverslty of citizen- 
Bhip, that the matter in dispute exceeded, exclusive of interest and costs, 
the sum of $2,000, that a separable controversy exlsted between plaintiff 
and petitioner, and that a codefendant was fraudulently joined to defeat 
fédéral jurisdiction aud prevent removal, it -was sufflcient for that pur- 
pose, though It was defective in détail as to what constituted the alleged 
fraud. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 166- 
179; Dec. Dig. § 86.*] 

10. Removal oi- Causes (§ 107*) — Pétition— Amendment. 

Wliere a removal pétition set forth the ultimate facts required by law, 
but dld not allège in détail the facts constltuting an alleged fraudulent 
joinder of parties défendant, It was amendable in the fédéral court In 
that regard. 

[Ed. Note. — ^For other cases, see Removal of Causes, Cent. Dig. § 178 ; 
Dea Dig. § 107.*] 

11. Remôval OF Causes (| 89*) — Paeties— B^audulent Joindbb— Bubden ci 
Peoof. 

A petltipner for the removal of a cause was not bound to prove an 
alleged fraudulent joinder of défendants to prevent a removal, untU issue 
was joined on sucb allégation. 

[Ed. Note. — For other cases, see Bemoval of Causes, Cent Dig. §§ 192- 
193; Dec. Dig. § 89.*] 

12. Removal of CAtrsES (|. 107*) — Parties— Fbaudulent Joindee— Joindeb 
ov Issue. 

Where a pétition for removal alleged fraudulent joinder of défendants, 
It was plaintiff's duty to appear and submit to the jurisdiction of the 
* court on the merlts or to plead in abatemeut, putting in issue the alléga- 
tions of faCt on whlch the removabillty of the cause depended, in whlch 
case the fédéral court would acquire jurisdiction to hear and détermine 
the issue of such joinder. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 226 ; 
Dec. Dig. l 107.* 

Fraudulent joinder of parties to prevent removal, see note to OfCner v. 
Chicago & B. R. Co., 78 C. C. A. 362.] 

18. Courts (§ 280*)— Fédéral Courts— Détermination of Jueisdiction. 

The rule that fédéral courts must take notice of a want of jurisdiction 
whenever it appears does not apply when such want of jurisdiction dé- 
pends, not on a single uncontroverted fact, but on a flnding of an issue of 

*Tor otlitr cuéi les «ame toplc & i nttmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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fact as to the fraudulent Joindei- of défendants to prevent a removal, 
whlch is determlnable only after a hearing on the facts. 

[Ed. Note.— For other cases, see Courts, Cent. DIg. §§ 816-818; Dec 
Dlg. § 280.*] 

14. Removal of Causes (§ 97*)— Proceedings in Statb Couet Aeteb Removal 

— INJUNCTION— JUEISDICTION OF STATE COUBTS. 

A bill to restrain a state court from proceedlng In an action at law 
after jurisclietion had been removed to the fédéral court until the ques- 
tion of removability had been determined was maintainable as an aux- 
lliary proceedlng to protect the fédéral court's jurisdlctlon and to pre- 
vent unnecessary, embarrassing, fruitless, and expensive litlgation. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. §• 97.*] 

15. Removal of Causes (§ 97*)— Peocbedings in State Coubt Afteb Remov 
ai^State Cocet's Jtjkisdiction— Scope of Detekmination. 

Where a state court, after denylng a pétition to remove an action at 
law to the fédéral court, continued to exercise jurisdlctlon notwlthstand- 
ing the cause was removed by the filing of a certified transcript of the 
record, whereupon the removlng party obtained an Injunctlon restraining 
plalntifC from proceedlng In the state court untll the fédéral court could 
pass on the Issue determinative of its jurisdictlon, the détermination of 
such Issue should hâve been by the fédéral court having jurisdictlon of 
the action at law, and not as a part of the injunctlon suit. 

[Ed. Note.— For other cases, see Removal of Causes, Dec. Dig. § 97.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

Stephen S. Brown (John E. Dolman, on the brief), for appellant. 
Cyrus Crâne (Gardiner Lathrop, James P. Gilmore, and George J. 
Mersereau, on the brief), for appellee. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

ADAMS, Circuit Judge. A suit at law was instituted by Donovan 
in the circuit court of Buchanan county, Mo., to recover damages from 
the Wells Fargo Express Company and Joseph McKee for négligence 
in the handling of a valuable horse intrusted to the former for trans- 
portation from Boston to St. Joseph, Mo. In due time the express 
Company filed its pétition, accompanied by the required bond for the 
removal of the cause into the proper Circuit Court of the United 
States. It alleged in its pétition, among other things, that the plaintifï, 
Donovan, was a citizen of the state of Missouri, and that it, the ex- 
press Company, was a corporation and a citizen of the state of Colo- 
rado; that a separable controversy solely between them was involved 
in the case, and that McKee, a citizen of Missouri, was fraudulently 
joined as a défendant to defeat the right of the express company to re- 
move the cause into the fédéral court. The state court denied the 
prayer of the pétition, but notwithstanding that fact the express com- 
pany, in the exercise of its right under section 3, Judiciary Act Aug. 
13, 1888, c. 866, 25 Stat. 435 (U. S. Comp. St. 1901, p. 510), caused a 
complète copy of the record showing ail the proceedings taken in the 
state court to be filed in the Circuit Court of the United States for the 
proper district. Donovan failed to file any motion to remand the 

*For other cases see same topic & S nvmbbb in Dec. & Am. DIgs. 1907 to date, & Rec'r Indexes 
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cause to the state court) or in any other maiinèr to test the question of 
jurisdiction of the fèdetal court, but prepared for trial and threatened 
to proceed with tHè causé in the state court, notwithstanding the re- 
moval. The présent bill discloses thèse f acts, and is brought to re- 
strain Doftovan from proceeding in the state court. The learned trial 
court granted the relief prayed 'for, and this appeal is to secure a re- 
examination of the question. 

Section 3 of the judiciaîy act, supra, according to its clear import 
and as unifdrmly interpreted by the Suprême Court, authorizes the 
removal of a cause from a state court to the proper fédéral court upon 
the filing pf a pétition disclosing the right to remove and the giving 
of the prescribed bond. Upon the filing of such pétition it becomes 
a part of the record, and if, on the face of the record so consti- 
tuted, a suit appears to be removable, the state court in which the 
pétition is filed is bound to surrender its jurisdiction and proceed no 
further. Such a pétition présents for the considération of the state 
court a question of law only, whether, assuming the facts stated in the 
pétition t6 bè true, the face of the record discloses a removable cause 
under the law. Insurance Co. v. Pechner, 95 U. S. 183, 185, 34 L. 
Ed. 427; Stone v. South Carolina, 117 U. S. 430, 432, 6 Sup. Ct. 799, 

29 L. Ed. 962 ; Carson v. Hyatt, 118 U. S- 279, 287, 6 Sup. Ct. 1050, 

30 L. Ed. 167 ; Carson v. Dunham, 121 U. S. 421, 7 Sup. Ct. 1030, 
30' h. Ed. 992 ; Burlington, etc., Ry. Co. v. Dunn, 122 U. S. 513, 515, 
7 Sup. et. 1262, 30 L. Ed. 1159; Crehore v. Ohio, etc., Ry. Co., 131 
U. S. 240, 244, 9 Sup. Ct. 692, 33 L. Ed. 144 ; Traction Co. v. Mining 
Co., 196 U. S. 239, 245, 25 Sup. Ct. 251, 49 E. Ed. 462. 

When tliè right of removal is made to dépend upon the existence of 
certain facts, they must be taken by the state court to be true as aver- 
red in the pétition. If it is desired to controvert such facts or any of 
them, the plairitiff must make an issue with respect to them in the féd- 
éral court, and that issue nlust be tried in that court. Stone v. South 
Carolina ; Carson v. Hyatt ; Railway Co. v. Dunn ; Crehore v. Ohio, 
etc., Ry. Co., supra; Chesapeake & O. Ry. Co. v. McCabe (decided 

April 5, 1909) 29 Sup. Ct. 430, 53 L. Ed. ; St. Louis Southwestem 

Ry. Co. V. Adams (Ark.) 112 S. W. 186. If the statè court refuses to 
nlake the order of removal on the showing made by the face of the rec- 
ord, the défendant may nevertheless, within a prescribed time, enter a 
copy of the record as it stood, on the filing of the pétition, in the prop- 
er fédéral court and hâve the cause docketed there. Thereupon the 
latter court iS required to proceed in the exercise of the jurisdiction 
lost by the state court upon the filing of the pétition and bond with it. 
Railroad Co. v. Koontz, 104 U. S. 5, 26 L. Ed. 643; Railroad Co. v. 
Dunn, supra. 

In the light of the f oregoing summary of principles which must 
control the détermination of the présent case, attention will now be 
given to thé pétition for removal in order to see whether it, taken in 
connection with the full record, disclosed on its face that the express 
Company had the right of removal. If it did, the state court thereby 
lost jurisdiction of thf "^^ee. and its threatened exercise of it was an 
interférence with the junsiïjciion acqujred by the Circuit Court to 
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which the removal was taken, and, for reasons hereinafter stated, must 
be enjoined. 

The pétition and record disclosed, among other things, that the 
plaintifï Donovan was a citizen of the state of Missouri ; that the de- 
fendant express company was a citizen for jurisdictional purposes of 
the state of Colorado; that the matter in dispute exceeded, exclusive 
of interest and costs, the sum of $3,000, and as a resuit the cause as 
between those parties was a removable one according to the provisions 
of the judiciary act of 1887-88. But as the record disclosed that the 
défendant McKee was a citizen of Missouri with the plaintiff, the ex- 
press company's right of removal was lost unless the resuit of that 
fact could be overcome. 

The récent case of Wecker v. National Enameling Co., 204 U. S. 
176, 37 Sup. Ct. 184, 51 L. Ed. 430, involved a question similar to the 
one now under considération, and, after discussing the merits of the 
case, the court said : 

"Whlle the plaintiff, in good falth, may proceed in the state courts upon 
a cause of action which he allèges to be joint, it is equally true that the 
fédéral courts should not sanction devices intended to prevent a removal to 
a fédéral court where one has that rlght, and should be equally vigilant to 
protect the right to proceed in the fédéral court as to permit the state courts, 
in proper cases, to retaln their own jurisdiction." 

Apparently following the doctrine of that case, the express company 
undertook in its pétition for removal, which was not verified by affida- 
vit, to assail the good faith of the joïnder of McKee, and alleged, 
among other things, that McKee had no participation in any of the 
négligent acts charged against the two défendants jointly in the com- 
plaint, and, in the language of the pétition : 

"That plaintiff has fraudulently and improperly joined said Joseph McKee 
as codefendant with your petltioner for the sole purpose of avoiding and de- 
feating the Jurisdiction of the courts of the United States and the right of 
your petltioner to remove this cause to said courts ; • * • that the joining 
of said Joseph McICee by plaintiff as codefendant with your petltioner is not 
made in good faith for the purpose of determlnlng the question of llabllity 
of said McKee to plainliff, or for the purpose of obtaining a judgment against 
said McKeé, but Is a mère prêteuse and device to oust and defeat the lawful 
jurisdiction of the courts of the United States." 

Criticism is made of this pétition on the ground that it was not veri- 
fied by the oath of the petltioner, and because the spécification of what 
constituted the fraudulent conduct of Donovan was not sufficient in 
law to constitute légal fraud. Is the pétition sufficient? 

The statute does not require vérification of the pétition, and the Re- 
moval Cases, 100 U. S. 457, 35 L,. Ed. 593, in récognition of that fact, 
hold a pétition good which was not only not verified but which was 
otherwise very inartificial and informai. 

Section 3 of the judiciary act provides merely that the défendant 
"may make and file a pétition." This pétition when so made and 
filed performs the office in many respects of a pleading. If it fails 
to state facts sufficient to entitle the petltioner to a removal — in other 
words, if it is demurrable on its face — the state court may properly 
décline to order the removal, and it will not lose jurisdiction of the 
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cause. But if it îs not demurrable — if the facts, however inartificially 
stated, disclose the right of removal — jurisdiction is lost to the state 
court and is lodged in the fédéral court. Cases supra. 

Tested by well-recognized rules of pleading, the pétition for remov- 
al wàs good. It stated the ultimate facts which, in law, entitled the ex- 
press Company to remove the cause, notwithstanding the joinder of 
McKee. Even if there was a deiiciency of détail with respect to what 
constitutes the alleged fraud, the pétition might hâve been amended 
in the fédéral court by making a fuller statement of the facts under- 
taken to be alleged in the pétition ; or, in other words, it might hâve 
been amended so as to "set forth in proper form what had before been 
improperly stated." Carson v. Dunham, supra. . 

As plaintifï Donovan failed to appear in the fédéral court and de- 
ny the allégations of fraudulent joinder, the pétition for removal 
might in due time hâve been taken as confessed, and the cause hâve 
proceeded in the usual course of "practice. When issue is joined on al- 
légations of the pétition for removal, and not till then, the burden of 
establishing the affirmative thereof rests upon the petitioner. Judge 
Dillon in his Removal of Causes, § 158, says: 

"If the pétition, In connection wIth the record, Is sufflcient on Its face, but 
States as ground of removal facts whlch are not true, * » * Issue may be 
taken thereon In the Circuit Court by a plea in abatement ; but such an In- 
quiry cannot be gone into in the State court." 

To this he cites Coal Co. v. Blatchford, 11 Wall. 172, 20 L. Ed. 179. 
In Plymouth Min. Co. v. Amador Canal Co., 118 U. S. 264, 270, 6 
Sup. Ct. 1038, 30 L. Ed. 232, the Suprême Court said : 

"Under thèse clreunistances, the averments in the pétition that the défend- 
ants were wrongfully made to avoid a removal can be of no avall In the Cir- 
cuit Court upon a motion to remand, untl) they are provern and that, so far 
as the présent record discloses, was not attempted. The affirmative of this 
Issue was on the petltionlng défendant. ïhat corporation was the moving 
party, and was bound to make out Its case." 

In Kansas City Suburban Belt Ry. Co. v. Herman, 187 U. S. 63, 
70, 23 Sup. Ct. 24, 47 L. Ed. 76, the Suprême Court, obviously for the 
purpose of amplifying or making certain the language employed in 
Mining Co. v. Amador Canal Co., so as to make it appear that issue 
must be joined before any duty or burden is cast upon the défendant, 
said: . 

"The averments of fraud were speciflcally denled, and, so far as this rec- 
ord discloses, the petitioner, who had the affirmative of the Issue, failed to 
make out Its case." 

In Dishon v. Cincinnati, N. O. & T. P. Ry. Co., 66 C. C. A. 345, 
133 Fed. 471, the Court of Appeals for the Sixth Circuit said : 

"They [the averments of the pétition] charged a case of fraudulent joinder. 
If, as they alleged, CofCman did not In any sensé contribute to .the death of 
the plalntllfs Ibtestate; If the plaIntM knew this fact, and, although Coff- 
man was not a citizen of Kentucky, made hlm a party défendant for the sole 
purpose of defeatlng the removal of the case to the United States court — a case 
for riemoval, regardless of Goffman's nominal présence, was presented. If 
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thèse averments were not true, the plaîntlff should hâve denied them, and 
an issue would then hâve been made for the court below to try.and détermine." 

See, to the same effect, Board of Com'rs v. Toronto Bank (C. C.) 
128 Fed. 157. 

It follows from the foregoing that the fédéral court to which the re- 
moval was taken, in the absence of a déniai of the fraudulent joinder 
of McKee, acquired full jurisdiction of the removed cause, and in 
case of such déniai it acquired jurisdiction, at least for the purpose of 
hearing and determining the issue as to such joinder. Donovan might 
hâve been unable or unwilling to join in that issue, or he might hâve 
been able and disposed to do so. In the former event he should hâve 
appeared generally to the action in the fédéral court, submitted himself 
to its jurisdiction, and gone to trial of the case on the merits at the pér- 
il of his case being disposed of in default of such appearance. In the 
latter event he should hâve seasonably fîled a plea in the nature of 
a plea in abatement, putting in issue the affirmative allégations of fact 
upon which depended the removability of the cause. Instead of tak- 
ing either of thèse courses, he ignored the tribunal which alone could 
lawfully détermine the issue, sought to deprive it of the jurisdiction 
conferred upon it by law, and persisted in his attempt to subject the 
express company to the jurisdiction of the state court which on the 
face of the record had been lost. 

The présent bill contains a prayer for gênerai relief, and is doubt- 
less sufficient in formai averment to justify a hearing and final déter- 
mination of the issue of fraudulent joinder presented by it. The Cir- 
cuit Court first issued an ad intérim order restraining défendant Don- 
ovan from proceeding in the state court until further order of the féd- 
éral court, and set down the application for a temporary injunction to 
be heard at a later date. On the hearing of that application, affidavits 
and dépositions taken in the state court in the same case were sub- 
mitted, and upon them the court below entered a decree sustaining 
the jurisdiction of the fédéral court, and enjoining the prosecution of 
the action in the state court. 

Learned counsel for Donovan insist that the court below miscon- 
ceived the true meaning of the facts proven and erroneously found 
them in favor of the express company. As to this, for reasons here- 
inafter stated, we shall not undertake to décide. He also calls atten- 
tion to that part of section 5 of the judiciary act of March 3, 1875, c. 
137, 18 Stat. 472, unrepealed by the subséquent judiciary acts of 
March 3, 1887, c. 373, 24 Stat. 555, and August 13, 1888, c. 866, 25 
Stat. 436 (U. S. Comp. St. 1901, p. 511) which enacts that: 

"If It shall appear to the satisfaction of said Circuit Court, at any time 
after such suit has been brought or removed thereto, that such suit does not 
really and substantially involve a dispute or controversy properly vyithln the 
jurisdiction of said Circuit Court, or that the parties to said suit hâve been 
Improperly or collusively made or joined, either as plaintiffs or défendants, 
for the purpose of creating a case cognizable or removable under this act, the 
said Circuit Court shall proceed no further thereln, but shall dismiss the suit 
or remand it to the court from which it was removed as justice may require," 

and insist that, if the court in equity cannot make the final order 
determining the matter of jurisdiction in the court of law wherein 
169 F^24 
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the removed case was pending, the judge of tliat court, being aiso 
the chancelier of the equity court, ought, on the f acts disclèsed at the 
hearing of the application for a preliminary injunction, to reach the 
conclusion that McKee was not collusively joined with the express 
Company in the action at law, and therefore that the cause was improp- 
erly removed to the fédéral court, and of his own motion ought to 
bave made an order in the action at law remanding the suit. The 
contention is that from such évidence "it appears to the satisfaction 
of the court" that the case was improperly removed to the fédéral 
court, atid it thereby became the duty of the court sua sponte to order 
the suit dismissed or to remand it to the state court. 

We are not disposed to adopt this circuitous route when a plain 
and clear way is pointed out for us to take. While the fédéral courts 
in some tases may and must of their own accord take notice of a want 
of jurisdiction whenever it appears, that rule obviously has no appli- 
cation when such want of jurisdiction dépends not upon a single un- 
controvèrted fact, but upon a finding of an issue of fact like that in- 
volved in this case, which may or may not be raised, and which if rais- 
ed is solvable only as a resuit of a hearing. In such a case the want of 
jurisdiction must "appear to the satisfaction of the court" as the re- 
suit of the hearing of the issue joined as required by law. This most 
obvioùs conclusion finds support in the phraseology of sections 2 and 
3 of the judicîary act of 1887-88. Section 2 provides that "whenever 
any cause shall be removed from any state court into any Circuit 
Court of the United States, and the Circuit Court skall décide that 
the cause was improperly removed * * *." Section 3 conditions 
the bond for removal upon "paying ail costs that may be awarded by 
the Circuit Court if said Circuit Court shall hold that such suit was 
wrongfully or improperly removed thereto * * *." The words 
italicized indicate.that something more is contemplated by the words 
"shall appear to the satisfaction of said Circuit Court" than an im- 
pression, formed by the judge as a resuit of some extraneous observa- 
tion or information. 

The Suprême Court held in the case of Barry v. Edmunds, 116 U. 
S. 550. 559, 6 Sup. Ct. 501, 29 L. Ed. 729, and Deputron v. Young, 
134 U. S. 341, 352, 10 Sup. Ct. 539, 33 L. Ed. 933, that the discrétion 
contemplated by section 5 of the act of 1875 was a légal and not a 
Personal discrétion. In the first-mentioned case it was said : 

"It might happen that the judge, on the trîal or hearing of a cause, would 
reeeive Impressions amounting to â moral certalnty that It does not really 
or substantlally involve a dispute or controversy withln the .lurlsdiction of 
the court. But upon such a personai conviction, however strong, he would 
not be at llberty to act, unless the facts upon which the persuasion is based, 
when niac(e dlstinctly to appear on the record, create a légal certalnty of the 
conclusion based on them. Nothlng less than this is meant by the statute 
when it provides that the failure of Its jurisdiction, on this account 'shall ap- 
pear to the satisfaction of said circuit court.' " 

The présent bill, in so far as it seeks to temporarily restrain the 
prôsecution of the action at law in the state court until the question 
of fraudulent joinder of McKee can be properly heard and determined, 
is .clearly maintaii.able as an auxiliary proceeding to protect a juris- 
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diction already committed to it by the removal proceedings in the ac- 
tion at law, and at the same time to restrain expensive litigation which 
may be unnecessary, embarrassing, and fruitless. Traction Co. v. 
Min. Co., supra ; McAlister v. Chesapeake & O. Ry. Co., 83 C. C. A. 
316, 157 Fed. 740, and cases cited. But such fédéral court, in the ex- 
ercise of its équitable jurisdiction for the purpose just mentioned, 
ought not to undertake to hear and détermine the question of fraudu- 
lent joinder. Jurisdiction for that purpose is an incident to the ac- 
tion at law, and should be left for détermination to the court in that 
cause. Cases supra. 

The trial court did not stop with temporarily enjoining Donovan 
from proceeding in the state court until the fédéral court could pass 
on the issue determinative of its jurisdiction, but made a conclusive 
iinding on the informai pfoof before it that the joinder of McKee was 
fraudulent, and that the fédéral court had by the removal proceedings 
acquired jurisdiction of the subject-matter of the femoved cause. 
The decree then finally enjoined Donovan from taking any action in 
the state court in that cause. We think this went too far. The féd- 
éral court as a court of equity was not the tribunal ordained by the 
law to try the disputed question of fact on which the right of removal 
depended. The Circuit Court of the United States in equity and in 
law are two différent judicatories. They administer différent princi- 
ples, pursue différent methods of practice in reaching their conclu- 
sions, and, notwithstanding the disposition on the part of many of the 
States to merge them into one, their essential différence, even in trying 
jurisdictional questions, is scrupulously maintained in the national 
courts. Wetmore v. Rymer, 169 U. S. 115, 120, 18 Sup. Ct. 293, 42 
L. Ed. 683; Griesa v. Mutual Life Ins. Co. (C. C. A.) 165 Fed. 48. 

As already observed, the law devolves a duty upon the Circuit Court 
to pass upon and détermine the questions of fact upon which the right 
of removal dépends. The pétition for removal, taken by itself or with 
the complaint in the case, tenders the issue determinative of the right. 
If the plaintiff disputes the right, he must meet the issue so tendered, 
and, most obviously, he must do it in the court and in the cause in 
which it is tendered. That court in that pending cause has the exclu- 
sive jurisdiction to hear and détermine that issue. Cases supra. 

The court below, instead of hearing and finally determining the is- 
sue as to the fraudulent joinder of McKee, should bave, after finding 
that the pétition for removal stated on its face a good ground there- 
for, enjoined Donovan from proceeding further in the state court 
until he should appear in the fédéral court and joîn issue in the cause 
there docketed with the express company on its allégations of fraudu- 
lent joinder, and secure an adjudication of that issue in bis favor. The 
decree is accordingly reversed, and the cause remanded to the Circuit 
Court with directions to enter a decree as above outlined. 
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CHICAGO JUNCTION RY. CO. v, KINO. 

(Circuit Court of Appeals, Seventh Circuit February 3, 1909.) 

No. 1,520. 

1. Railboads (§ 229*)— Safett Appliance Act-^Violatioh. 

Under the provision of the safety appUance act (Act March 2, 1893, 
c. 196, § 2, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), maklng it un- 
lawful to haul any car used In Interstate traffle not equipped wlth auto- 
matic couplers, and whlch can be uncoupled wlthout the neeesslty of 
men golng between the ends of the cars, where such a car having a bro- 
ken coupler could reasonably hâve been repalred where It stood on a 
switch traek, the mère fact that It could be repalred more conveniently 
at another place dld not justlfy Its belng moved In its defective condition. 
[Ed. Noté.— For other cases, See Rallroads, Dec. Dlg. § 229.* 
Duty of rallroad companles to fumlsh safe appUances, see note to 
Felton V, BuUard, 37 C. C A. 8.] 

S. Masteb and Sebvant (i 234*) — Railboads— Safett Appliancb Aot. 

The protection glven to rallroad employés by the safety appUance act 
(Act March 2, 1893, c. 196, § 2, 27 Stat. 531 [U. S. Comp. St. 1901, p. 
8174]), requlrlng cars to be equipped wlth automatlc couplers, Is not 
llmlted to employés Injured whlle coupllng or uncoupUng cars, but- ex- 
tends to a Bwltchman who was Injured as a direct resuit of the move- 
ment of a train contalnlng a car wlth a broken coupler whlle, actlng 
wlthln the scope of hls duty, he was between the cars engaged In re- 
placlng the broken part, and he cannot be charged wlth contrlbutory 
négligence because of hls so golng between the carfe wlth knowledge of 
the defect. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. { 706; 
Dec. Dlg. § 234.*] 

5. Railboads (§ 229*) — Safety Applianoe Act— Violation. 

The duty of seeing ,that no cars used In Interstate commerce are 
hauled by a rallroad company uniess equipped wlth the requlred safety 
appllances is Imposed by the statuté on the company, and cannot be 
evaded by delegatlng the same to the conductor «f a train or other 
employé whose action In that respect Is that of the company. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dlg. § 229.*] 

4. Master and Servant (§ 201*) — Masteb's Liability fob Injubt to Serv- 
ant— Contbibutoey Négligence of Fellow Servant- Neçligencb of 
Fellow Sl!BV4f?T, 

That the négligence of a fellow servant contrlbuted to the Injury of an 
employé does not relleve the mast«r from liability, where Its own négli- 
gence was also a contrlbutlng cause. 

[Ed. Note. — For other cases, sèé Master and Servant, Cent. Dlg. §§ 515- 
534 ; Dec. Dlg. § 201.*] 

6. Master and Servant (§ 289*)-t-Ma8TKE's Liability for Injubt to Sebv- 

ANT— CONTRiaaiORY NEGLIGENCE. , 

The question of the contrlbutory négligence of an employé Jield, under 
the évidence, propèrly submitted to the jury In an action for hls Injury 
agalnst the master. 

[Ed. Note. — For other cases, seé Master and Servant, Cent. Dlg. §§ 
1089-1132; Dec. Dlg. § 289.*] 

In Error to the Circuit Court qf the United States for the Eastern 
Division of the Northern District of IlUnois. 

Défendant In error as plalntlfC below recovered judgment for damages 
on account of Personal Injuries. The two counts on which the case was sub- 

*For ottier cases see same topic & i nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mitted to the jury were based on an alleged violation of the safety appllance 
acts. Act March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St 1901, p. 
3174); Act AprU 1, 1896, c. 87, 29 Stat 85; Act March 2, 1903, c. 976, 
32 Stat. 943 (U. S. Comp. St Supp. 1907, p. 885). In one count It was 
alleged that the défendant an Interstate carrier, "negUgently, unlaw- 
fuUy, and contrary to the statutes of the United States In such case 
made and provlded, hauled and used upon Its sald rallway Une and cer- 
tain tracks connected therewith In movlng Interstate trafflc a certain 
car equlpped wlth a certain automatlc coupler, which sald coupler, the 
plalntiff allèges, was then and there in such a defective, broken, and 
inoperatlve condition of repalr that it could not be coupled from the slde of 
sald car wlthout the necessity of its swltchman going between the end of 
sald car and the car to whlch it was to be coupled ; and the plalntlfiC further 
allèges that it then and there became bis duty to the défendant as such 
swltchman to couple sald car so equipped wlth sald defective, broken, and 
Inoperatlve coupler onto a certain other car then standing upon the same 
track and but, to wit, a few feet from it, and as a direct resuit and in con- 
séquence of sald defective, broken, and inoperatlve condition of sald coupler 
he was then and there requlred to, and dld, go between the ends of sald cars 
for the purpose of repairing and adjusting sald defective and inoperatlve 
coupler, so that sald cars could be coupled together, and while he was so be- 
tween the ends of sald cars for the purpose and engaged In the work afore- 
sald, and while, as hé allèges, he was exercising ordinary care and caution 
for his own safety, sald cars were then and there shoved together, and as a 
direct resuit and in conséquence of his being so requlred to go and be between 
the ends of sald cars as aforesaid his right hand and wrist and arm were 
thereby then and there caught between sald couplers and cars." The other 
count contalned addltlonal allégations to the eft'ect that the engineer knew 
or ought to hâve known that plalntiff was between the cars and negUgently 
moved the cars wlthout giving plalntiff warning. 

Questions regarding the applicabllity of the statute, the character of the 
conduct of the parties, and the correctness of certain instructions requlre that 
a summary of the évidence be given ; and we adopt for the most part the 
statement given by counsel for the railway company. 

Plalntiff had been employed by défendant for a year and a half as swltch- 
man in the Union Stockyards district in the eity of Chicago. He had worked 
for three months prlor to the accident wlth the same crew, consisting of engi- 
neer, flreman, conductor, rear swltchman, and head swltchman. He was the 
head swltchman, and It was his duty to foUow the englue. 

In the Union Stockyards there were several différent sets of tracks known 
by différent names, and each constituted a différent swltchlng division. 
Plalntiff had worked at différent times on ail of thèse tracks ; but for about 
three months prlor to the accident he had switched up and down the Pack- 
ingtown tracks, whlch conslst of two tracks called the "east and west main 
tracks" runnlng north and south from Fortieth street to Forty-Seventh street, 
and platform tracks and slde tracks runnlng at short intervais in both direc- 
tions from thèse main tracks Into différent industries and swltchlng yards. 
About three times a day during thls time plalntiff's crew went for cars to the 
north end of the Packiugtown west main track, and shoved them south, and 
distrlbuted them over thèse différent slde tracks. The great bulk of business 
from that point was toward the south. The engine usually worked from 
the north end of ,the train, upon the west main track, but occasionally, when 
that track was blocked, would go over onto the east main track to do the 
same business. The business was purely a swltchlng business. 

The accident occurred December 7, 1906, between 9 and 10 o'clock In the 
morning. A train consisting of 14 or 15 freight cars, including car No. 
6189 of the Armour Refrigerator Line, was standing on the north end of the 
Packingtown west main track for about an hour before 9 o'clock. The south 
car was several car lengths north of a street crossing known as "Bxchange 
avenue." The engine wlth whlch plalntiff was worklng came from the south 
on the east main track wlthout cars attached, and at about the north end of 
the cars standing on the west main track followed the curve in the track to 
the northwest to a switch clear around the curve, and then came back east 
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and south ttiroHgh the swltçh onto the west main track where plalntltt made 
a coupllng of tbe engine wlth the north end of the standing train. The con- 
ductor, Corrigan, iad gotten off the englne at Bxchange avenue to walk 
north along th« standing cars, and take the nuniber of the. cars, and to learn 
where they wçre to be switched. The rear brakeman, Shaw, stayed with the 
engine until about the time the conpllng was made. Shaw gave a signal to 
the engineer to go back north, at whlch time Shaw dlscovered that the train 
was eut in two, six caïB from the engine. He thought Conductor Corrigan 
had made the eut there, as thê fifth and sixth cars from the engine were for 
delivery to Nelaoo Morris & Co. at a point northeast of where the train was 
standing. The six cars were puUed back northwest around the curve, and then 
shoved east oBto the Nelson Morris &: Co. track, where the fifth and sixth cars 
were eut off, and the engine with the four rema^ning cars attached went back 
agaln to the switch and shoved the four cars in agaln on the west main Pack- 
Ingtown track. Shaw rode on top of the fourth car from the engine, and 
plalntlff stood on top of the car next to the engine. As the four cars approach- 
ed the standing train, Shaw gave a signal to stop, and, just before the cars 
came in contact, he saw that the knuckle upon the north car of the standing 
train was broken. This was Armour Refrlgerator Llne car 6189. 

Up to that time Shaw had no knowledge that the coupler was broken. Con- 
ductor Corrigan also did not learn of the broken knuckle until that time. The 
conductor was then standing on the^ground at a point near the openlng be- 
tween tlje cars in the standing train and the cars attached to the engine. Cor- 
rigan and .Shaw examined the broken knuckle, and found tliat there was a new 
break at the point where the knuckle fltted into the lock whlch held the 
knuckle shut af ter the cars were coupled. The front part of the knuckle was 
In the same condition as though there had been no break, and there was noth- 
Ing about the character of the break to prevent the car from belng shoved 
further south. 

Corrigan was assistant yardmaster as well as the conductor of this partlc- 
ular train, and he testifled that he had authorlty to décide what to do with 
the car. He decided to shove It south to a repair shop belonglng to Armour 
& Co-, Isnown as the "Old Lipton House," whlch was about three blocks south 
of the point where thèse cars stood, and where a supply of knuckles "of this 
type was, kept, in order to get a knuckle to fit into the coupler. He testlfied 
that he could hâve repalred the car where It stood, but thought it more con- 
venient to move the car. He walked south along the tracks to llne up the 
swltches {or this movement, and Shaw went to the south end of the train 
and got up onto the last car so as to signal the engineer when the swltches 
had been set. 

A short distance south of Exchange avenue Corrigan met a car Inspecter 
for Armour & Co., one Tony Tozlnski, and, told Tony there was a broken 
knuckle oUi an Armour refrlgerator car, and that they were golng to shove the 
train devra, and asked Tony to get a good knuckle to replace It. Tony said 
that he would get it. He went to the car, looked at the coupler, found that 
it was a new Gould coupler with a fresh break across the tongue, and went 
back to his repalr shanty and got another knuckle. 

Plalntlff from the top of the car next to the engine saw Corrigan and Shaw 
talklng, but dld not know what they weredolng, and remained on the car 
until he saw Corrigan walk down towards Exchange avenue to throw the 
swltches. He knew that throwlng the swltches in this manner was the regu- 
lar thlng in swltchlng south. He also saw Shaw walk dpwn towards Ex- 
change avenue. Plalntlff then walked down to where he had seen Corrigan 
and Shaw talking, and saw the openlng between the cars and the broken 
knuckle. There: was testlmony, includlng that of Corrigan, that it was cus- 
tomary for brakemen on defendant's road whenever they found defects in 
couplers to repalr them if they could. Plalntlff saw that the defect was In 
a Gould Improved Knuckle, and remembered that there was a knuckle of 
this description lylng on the front end of the engine whlch plalntlff had him- 
self plcked up alongside the track, and placed there a short time before. Nel- 
ther Corrigan .nor Shaw knew that this knuckle was on the engine, and Cor- 
rigan did not know of any knuckle of that type nearer than the Lipton re 
pair yard. .There are 97 différent catalogued varleties of knuckles, whlch 
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are not Interchangeable, and wlU not work properly In any coupler except 
those of whlch they are especially deslgned as a part, and they are of vary- 
Ing weights. Thç welght of the knuckle of the Gould Improved knuckle Is 
51 pounds. The testlmony was confllcting In regard to there being a custom 
on defendant's road to carry a variety of thèse knuckles for repair purposea 
upon the front end of engines. The space on the front of the engine was four 
to flve feet across and two to three feet wide. 

Plalntiff walked up the west side of the train toward the engine for the 
purpose of getting the knuckle whlch he had placed there. On the next track 
west, parallel to the track upon whlch his train stood, a train of loaded 
coal cars was standing, and thèse cars also extended around the curve to the 
northwest. The space between the two trains was not more than three or 
four feet. They were so close to the train to which the engine was attach- 
ed that the switchman could not see the engine from the point where the bro- 
ken knuckle was, on account of the curve in the track ; nor could the engl- 
neer see the point where the knuckle was located. 

When plaintiff reached the engine, he had no talk with anybody. The en- 
gine pump was working and maklng a noise, and there was a stock train 
pulling out which made quite a noise. As to what took place at the engine 
the blll of exceptions is as foUows: "I stepped up on the footboard, reach- 
ed across and pulled the knuckle across to me, and then reached my left hand 
up and waved It like that [indicating], and the englneer saw it and looked 
rlght at me. I took hold of the knuckle and held It up and motioned like 
that [Indicating]. It was about 12 or 14 feet from the engineer's Windows 
to the ftont end of the engine, where I stood at the tlme. I never measured 
the distance. The englneer was on the west side of the engine, which Is his 
sIde. I then went down to the openlng wlth the knuckle." 

Upon reachlng the point where the break was, plalntiff took out the old 
knuckle and put the new one in place, and, whlle reaehing for the pin to make 
the new knuckle fast, the car north of him was shoved south by the engine 
and his hand was caught. At almost the same time he heard a blast of the 
whistle. 

Neither the conductor, nor the rear brakeman, nor the englneer, nor the 
flreman saw plaintiff at any time whlle he was attemptlng to replace the 
broken knuckle, and he did not tell any of them of his Intention to make the 
replacement, unless plaintlff's sîgns to the englneer Informed him. The con- 
ductor, the rear brakeman, and the flreman testifled at the trial. The en- 
glneer died some months before the trial. The signal for the movement of 
the train which resulted In the Injury to plalntiff was given by Conductor 
Corrigan after he had llned up the switches in the yard to the rear brake- 
man, Shaw, who transmitted j:hem to the engineer. The flreman testifled that 
two whistles were blown by the englneer before the engine started to move. 
and plalntiff and a track laborer, Patrick Shaw, testifled that they heard the 
whistle signais at about the same time that the train started to move. 

When the accident oecurred, plalntiff cried out, and Switchman Shaw, 
hearing the shout, gave a signal to the engineer to stop the train, which 
moved only 20 feet. Shortly afterwards the car Inspecter, Tony, returned 
wlth the new knuckle and replaced it In the car as the train stood where 
It had been brought to a stop. 

It was stipulated at the trial that Armour Refrigerator LIne car 6189 was 
dellvered to défendant during the mornlng of December 6th at a point about 
three-quarters of a mile distant from the place of this accident; that a car 
Inspecter of défendant Inspected it at about 4 o'clock in the morning of De- 
cember 6th and examined the couplings to soe if they were in proper or- 
der and discovered no defect ; that a number taker of défendant took a car 
record of a train in which this car was movins; at 9 o'clock iii thp morning 
of December 7th, the day of the accident; and that the train showed no 
break or openlng at any point at that time. John W. Bolaud, a conduct- 
or for défendant, testifled that he was In charge of the engine which moved 
the train containing this car onto the Packingtown west main track on tht 
morning of December 7th; that he had no report, record, or recollection of 
discoverlng a broken coupler on the train, and that in the regular course of 
business, If a break had been discovered, a report would hâve been made of it. 
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A. part of the conrt's charge to the Jury was as follôws; 

''Now, when Corrlgan diseovered tbat the coupler was Ifi such defecHve 
condition that it was necessary for a switchman to go between the ends of 
the cars to replace the knuckle In order that the cars mlght be coupled — 
that It was necessary for a switchman or other person to go between the 
ends of the cars to replace the knuckle In order that the cars mlght be coupl- 
ed — It was hls duty not to haul or use the car whlle the coupler was in 
that condition unless there was a necesslty for so dolng, and, If It was rea- 
sonably practlcable In the prosecutlon of the defendant's business for him 
to hâve repalred the coupler or had It repalred where the car stood, it was 
hls duty to do so, and the mère fact that It was more convenlent for him to 
repalr the knuckle at the place where the évidence shows he Intended to re- 
pair It dld not justify him In unnecessarily movlng the car In Its then con- 
dition to that place." 

Opposed to thls, défendant requested an Instruction "that if It was a prop- 
er railroadlng proposition that the car could be repalred sufficiently by the 
movement to where supplies were kept, that If that was a reasonable thing 
to do, the défendant had the right to make that movement." 

In another part of the charge the court told the jury that "ordinarlly the 
conductor, englneer, flreman, and switchman of a train are fellow servants, 
and ordinarlly neither can recover damages from the employer on aecount 
of an injury occasioned by either of the others ; but In thls case If you be- 
lleve from the évidence that the authorlty which the défendant conferred 
upon Corrlgan as conductor of the train In question, as assistant yardmas- 
ter, authorized and empowered him to décide whether to repair the coupler 
or hâve It repalred where the car stood, when he diseovered it was broken, 
or to remove the car to another place for repalr — and I charge you that the 
évidence In thls case shows that Corrlgan did hâve such authority — theii 
Corrlgan, In decldlng whlch one of the two courses he would follow, was 
In that respect not a fellow servant of the plalntiff, but was a direct repré- 
sentative of the défendant company In that regard, and hls action and con- 
duct In that respect was In law the action and conduct of the défendant com- 
pany." 

Under varions assignments of error the contentions for reversai are (1) 
that the safety appllance acts are unconstitutional ; (2) that the acts do not 
apply to the car movement disclosed by the évidence; (3) that plalntiff in 
dolng the work of repalring a coupler was not wlthin the protection of the 
acts, the coupler provisions of which were designed only for those who are 
engaged In the work of coupling and uncoupling cars ; (4) that plalntiff was 
gullty of contrlbutory négligence as a matter of law on the undisputed facts; 
(5) that plalntlfl's Injury was caused or contrlljuted to by the négligence of 
fellow servants, and therefore no recovery was permissible; (6) that error 
was commltted in giving and refusing instructions ; and (7) that plalntlff's 
counsel in argument to the court on the admissibility of testlmony made 
Improper and prejudicial statements In the présence and within the hear- 
Ing of the jury. 

John D. Black, for plaintiff in error. 
James C. McShane, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). In Wa- 
bash R. Co. v. U. S- and Elgin, etc., R. Co. v. U. S. (herewith decided) 
168 Fed. 1, we hâve expressed our judgment that the safety appliance 
acts are constitutional 

Was the car movement in question unlawful? From the acts of 
plaintiflf and of the car repairer, Tony, in bringing new parts to the 
place where the defective car stood, the jury were justified in find- 
ing that it was reasonably practicable to make the repairs without 
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moving the car. Corrigan decided in favor of pushing the car to 
the place of supplies because he thought that there the repairs could 
.more conveniently be made. The movement that was intended and 
under way when the plaintiff was caught was of a defective interstate 
car in connection with other cars on an interstate highway, and so 
was within the letter of the original act of 1893 as well as of the in- 
terprétative amendment of 1903. Now, if the exercise of reasonable 
care in maintaining the statutory standard of equipment will not ex- 
empt a car movement as being beyond the spirit, and therefore the 
reach, of the statute (St. Louis, Iron Mountain, etc., R. Co. v. Taylor, 
210 U. S. 281, 28 Sup. et. 616, 52 L. Ed. 1061 ; Chicago, Milwaukee 
& St. Paul R. Co. V. U. S. [C. C. A.] 165 Fed. 423 [decided Nov. 37, 
1908] ; U. S. V. Atchison, Topeka & Santa Fé R. Co. [C. C. A.] 163 
Fed. 517; U. S. v. Denver & Rio Grande R. Co. [C. C. A.] 163 Fed. 
519), much less will mère convenience be accepted as an excuse. 
Whether or not "overwhelming necessity" (Bishop on Stat. Crimes 
[3d Ed.] § 132; 1 Wharton's Cr. L. § 95) would be available as a 
ground of exemption is a question not properly arising on this record. 

There was évidence to support a finding that it was within the scope 
of plaintifï's duty to endeavor to repair the coupler so that the train 
might be put together and the crew proceed with their work of distrib- 
uting the cars. According to this view, plaintiff's act in substitutijig a 
new knuckle for the broken one in préparation for a coupling by im- 
pact was quite similar to Voelker's (Chicago, M. & St. P. R. Co. v. 
Vcelker, 129 Fed. 522, 65 C. C. A. 226, 70 h. R. A. 264), in adjust- 
ing a defective coupler so that it would couple automatically. But 
we find nothing in the statute that limits the classes of persons to 
whom the carrier shall be responsible for damages that resuit directly 
and immediately from its illégal doings. 

Section 8 provides that : 

"Any employé of any suchcommon carrier who may be Injured by any lo- 
comotive, car, or train In use contrary to the provision of this act shall not 
be deemed thereby to hâve assumed the rlsls thereby occasloned." 

The statute would be honored only in its breach if the same facts 
that would def eat the employé under the common-law rule of assumed 
risk can be used to defeat him under the name of contributory nég- 
ligence. Schlemmer v. Buffalo, etc., R. Co., 205 U. S. 1, 37 Sup. Ct. 
407, 51 L. Ed. 681. So plaintiff's knowledge of the physical condi- 
tions cannot be charged against him in determining the quality of his 
conduct in going and being between the cars. And, since he could 
not be crushed between quiescent cars, his knowledge that at every 
instant of time there was the possibility of the cars being moved by 
the act or direction of other employés is likewise irrelevant. The in- 
quiry in our opinion is limited to whether other facts, independent of 
his knowledge of conditions and possibilities as aforesaid, establish 
plaintiff's négligence so conclusively that it was errer to submit the 
matter to the jury as a question of fact. Plaintiff observed the con- 
ductor and rear brakeman talking together at the opening between the 
cars. When he went to the place, he saw the broken knuckle. The 
jury might well hâve inferred from this that plaintiff believed and had 
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reason to beljjèye that the conductor and rear h^-akeman knew of the 
defect, and therçfore of the unlawfulness of moying the car in that 
condition as a matter of mère convenience. The engineer, on account 
of the curve in the track and the other cars, could not see the open- 
ing. But he saw plaintifï carry a knuckle badc alorig his train. Plain- 
tiff made certain signs to the engineer. Before judge and jury plain- 
tifï reproduced the pantomime. This is not preserved in the bill of 
exceptions. Défendant, having the burden hère, therefore fails to 
show that there was no évidence from which the jury might war- 
rantably hâve found that plaintiff believed and had reason to believe 
that the engineer knew that plaintifï was about to replace a broken 
knuckle somewhere in the train, and that it would be négligent, if 
not criminal, to move the train meanwhile. Under such circumstances, 
plaintifï would hâve the right to assume, until he had some notice to 
the contrary, that the conductor would not order the train to be moved 
and that the engineer would not start the locomotive. Contention is 
made that plaintiff was négligent because he did not put out car re- 
pairers' flags, for which a rule of the company provided. The pur- 
pose of such flags is to give notice that the car being repaired should 
not be moved. There was testimony that the rule was not applicable 
to situations like that disclosed in this case. Besides, if the posting of 
flags would not hâve further advised the engineer and conductor of 
their duty not to move the train, the jury presumably determined that 
the failure to post did not contribute to the injury. We conclude that 
the évidence in its entirety justified the submission of the issues to the 
jury. 

Upon the carrier the statute lays the duty of seeing to it that no 
cars are hauled or used on its' line that are not equipped according 
to the statutory requirements. This direct statutory duty cannot 
be evaded by assignment or otherwise. Therefore the act of the 
conductor who had charge of the train in deciding what should be 
done with the defective car was the act of défendant. As to the neg- 
Hgence of the engineer, it is immaterial whether it be taken as that 
of défendant or of a fellow servant of plaintifï, for défendant cannot 
be exempted from liability for its own négligence by reason of the con- 
currence of another's. Chicago, M. & St. P. R; Co. v. Ross, 112 U. 
S. 377, 5 Sup. Ct. 184, 28 h. Ed. 787, Monmouth, M. & M. Co. v. 
Erling, 148 111. 533, 36 N. E. 117, 39 Am. St. Rep. 187; So. Pac. 
Co. V. Allen (Tex. Civ. App.) 106 S. W. 443. 

That the instructions respecting fellow servants and the nature of 
the duty imposed by the statute are deemed by us to be correct suf- 
iîciently appears from our considération of the case upon the évidence. 
Defendant's other requests need not be particularly noticed, for on 
comparison of them with the charge as given we find that they were 
substantially coveted. 

So far as we can détermine from the printed page, no just criticism 
can be made of counsel's ofïers to prove or of his arguments in sup- 
port thereof ; and we accept the action of the trial judge in denying 
a new trial as proof that there was no impropriety in the manner in 
which the offers were presented. 

The judgmènt is afifîrmed. 



SFBNCEH V. WATKINS. 37S 

SPENCER et al. y. WATKINS et al. 

(Circuit Court of Appeals, Eighth Circuit Aprll 8, 1909.) 

No. 2,860. 

L CoTJBTs (§ 259*)— JuBisDicTioN OF Fedehal Coubts— Powees or State Lég- 
islature. 

Jurisdlctlon o( cases at law or In equlty Involving controversies between 
citizens of différent states Is conferred by the Constitution and laws of 
Congress upon the courts of the Dnlted States, and such jurisdlctlon cau- 
not be defeated or Impaired by the laws of a state. If a suit, when view- 
ed in the light of recognized prlnciples of jurisprudence, appears to be a 
suit of a civil nature at common law or in equity, It matters not that by 
a local statute exclusive cognizance has been in tenus reserved to the 
courts of the state generally or to some specially designated local tribunal. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 795; Dec. Dig. i 
259.* 

Jurisdlctlon as affected by state laws, see note to Barling v. Bank of 
Brltish'North America, 1 C. C. A. 513. 

Diverse citlzenshlp as ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. G. A. 298.] 

2. CoTJETS (§ 259*)— JUBISDICTION OF Fedebal Coubts— Poweb or State Legis- 

latubes. 

Where the laws of a state enlarge the jurisdiction of ths probate courts, 
which ordinarily embraces proceedings in rem in respect to estâtes of de- 
cedents, as the probating of wills and the administration of estâtes by 
whIch the property of a décèdent Is devolved, to include also sults former- 
ly cognizable in the f orm of ordinary sults at law or in equity in courts of 
generar jurisdiction, they are deallng wlth that which may also be subject 
to the judicial power of the United States, and, while they may properly 
regulate the jurisdiction of the courts of the state, they cannot restrict 
that of the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 795; Dec. Dig. g 
259.*] 

3. CouETs (§ 262*) — JuBisDioTioN op Fedebal Coubts — Cases in Law and 

Ecjuiry. 

A suit by heirs at law of a testatrlx, brought after the will has been 
probated and the estate fully administered, except the payment of a be- 
guest of the residuary estate for charitable purposes, against the execu- 
tors and a corporation organized to taise and admlnister the charity, to 
bave the bequest declared void as contrary to the laws of the state, is not 
a probate proceedlng, but has ail the éléments of a plenary suit Inter par- 
tes, and is within the jurisdiction of a fédéral court. 

[Ed. Note. — FOr other cases, see Courts, Cent. Dig. J 797 ; Dec. Dig. § 
262.*] 

4. JuDGMENT (§ 570*) — Mebgeb and Bae of Cause of Action— Judgment oh 

Motion to Dismiss. 

A testator left as his only heirs his widow and daughter, and by hls 
will bequeathed a part of his estate in trust in part for thelr beneflt, and 
ultimately, in case the daughter should die without leaving chlldren, to 
be devoted to a charitable purpose. The daughter died without issue, and 
later the wldow died testate, beqneathing her residuary estate to found 
a charity in conformity with the wills of her husband and daughter, aud 
a corporation was fornied to take and adrainister the same. The trustées 
under the husband's will brought a suit in a state court to obtain a con- 
struction of the sanie, in which heirs of the widow intervened, claimiiig 
that the charitable bequests in both wills were void, and that the widow's 
residuary estate, including the property inherited as an heir of her hus- 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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baud, descended to her helrs. To sueh suit the executors of both wlUs 
and the charitable corporation were parties. A motion to strike out th» 
complalnt In intervention, équivalent under the statute to a demurrer, 
was sustalned on the ground that the bequest In the wldow's will was 
valld, and Interveners therefore had no standing to attack the will of the 
husband, whlch . judgment was affirmed by the Suprême Court of the 
Btate. Held, that sueh question was directly in Issue, and the judgment 
was an adjudication thereof on the nlerlts, whlch bound ail parties, and 
was a bar to a subséquent suit brought by the heirs in a fédéral court to 
hâve the bequest declared Invalid. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. 5 1032; Dec. Dig. 
i 570.*] 

6. JunoMENT (§ 584*) — Bab or CaÛsk of Action — Natuee, Rendition, and 
FoEM OF Judgment. 

To render a judgment conclusive as an estoppel between parties to a 
suit, It is not always essentlal that there should hâve been a formai join- 
der of Issue between sueh parties; nor does It matter that the question 
decided was purely one of law, and the décision rendered on motion or 
demurrer, provided the merlts were involved and decided, and the déci- 
sion was final. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1079 ; Dec. Dlg. 
i 584.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Edward F. Treadwell (A. E. Macartney, N. H. Clapp, and George 
H. Mastick, on the brief), for appellants. 

Frank B. Kellogg (C. A. Severance and Robert E. Olds, on the 
brief), for appellees. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This was a suit by heirs at law of Panny 
S. Wilder, deceased, to defeat a charitable bequest in her will upon 
the ground that it was void under the laws of the state of Minnesota, 
where she was domiciled, and for the allotment to them of the prop- 
erty embraced in the bequest. It was brought against the executors 
and the "A H. Wilder Charity, Founded by Fanny S. Wilder," a 
charitable corporation organized to accept the bequest by trustées 
named in the will and conformably to directions therein. The trustées 
themselvés were also made parties défendant. The ground of fédéral 
jurisdiction was diversity of citizenship. The cause having been sub- 
mitted upon the pleadings and stipulated facts, the Circuit Court 
held with the défendants and dismissed complainants' bill. The court 
was of opinion that prior litigation in the courts of the state involved 
the same question, that the heirs had participated therein, had been 
heard, and were defeated, and consequently the judgments of those 
courts barred further controversy. The heirs prosecuted this appeal. 
The défendants say the Circuit Court did not hâve jurisdiction of the 
cause, but that, if it did, its decree dismissing the bill was right. 

It is said, in substance, that the Circuit Court was without juris- 
diction, because the suit was not one at common law or in çquity, 
within the meaning of the Constitution of the United States and the 
judiciary act, but, on the contrary, was of a probate character, and 

•For other cases see sams toplc & i numbeb lu Dea. & Am. Dlgs. 1907 to date, & Hep'r Indexe! 
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pertained to the administration of an estate of a deceased person, of 
which the local probate court was invested with exclusive cognizance 
by the Constitution and statutes of the state. See Appleby v. Wat- 
kins, 95 Minn. 455, 104 N. W. 301. 

If the case was not one of probate or administration within the 
proper meaning of those terms, but in nature and form was one at 
law or in equity, the right of the heirs to invoke the jurisdiction of 
the Circuit Court is not affected by the law of the state. Jurisdiction 
of cases in law and equity involving controversies between citizens 
of différent states was conferred by the Constitution upon the courts 
of the United States ; and the laws of Congress, passed in pursuance 
of the Constitution, creating the courts inferior to the Suprême Court, 
and defining and distributing the jurisdiction, hâve given the Circuit 
Courts original cognizance of such cases. Nothing is more clearly 
settled than that the jurisdiction so conferred cannot be defeated or 
impaired by the laws of a state regulating the distribution of its own 
judicial power among its own courts. When this is asserted to hâve 
been donc, the inquiry always turns to the intrinsic character of the 
controversy, and if, when viewed in the light of recognized principles 
of jurisprudence, it appears to be a suit of a civil nature at common 
law or in equity, it matters not that by local statute exclusive cog- 
nizance has been in terms reserved to the courts of the state generally, 
or to some specially designated local tribunal. This must, of neces- 
sity, be so; otherwise, the judicial power of the United States, as 
understood at the adoption of the Constitution, would hâve no uni- 
form or permanent measure, but would dépend upon the varying légis- 
lative action of the several states, and as to that founded on diversity 
of citizenship the tendency would be towards its extinction by absorp- 
tion in the exclusive jurisdiction of the local tribunals. The equity 
jurisdiction conferred by the Constitution upon the courts of the 
United States is the same as that then possessed by the High Court 
of Chancery in England in its judicial capacity, as distinguished from 
the jurisdiction of a political or governmental character which was 
exercised by the Chancelier as the représentative of the crown. It is 
uniform throughout the United States, not differing in one state from 
that in another, and is subject to neither limitation nor restraint by 
state législation. True, where a state gives a remedy, not theretofore 
existing, by civil action in its courts of gênerai jurisdiction, such rem- 
edy may also be had in the courts of the United States, if consistent 
with their forms and modes of procédure; but that is an extension 
or enlargement of jurisdiction, and not a limitation or impairment. 

It is quite true that, if the controversy before us was purely one 
relating to probate or administration, the Circuit Court was without 
jurisdiction; but was the case of that character? The right to take 
property by inheritance or Tjy will is not a natural right, but is a priv- 
ilège which is the créature of the law. The power to authorize and 
regulate the disposai and distribution of property at death rests with 
the state, and it may impose such conditions as may be deemed neces- 
sary to its interests and policy as the sovereign. So in a sensé the 
estate of a deceased person is without an owner until the way has been 
cleared by the exécution of the laws regulating its dévolution. The 
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State, by its court of probate, thereforCi steps in and takes possession; 
and the proceedings in such court to prove and establish an instru- 
ment as the will of the deceased duly made according to the statute, 
in the granting of letters testamentary and of administration, and in 
the usual administration which précèdes the delivery of an estate 
according to the testamentary directions of the testator, or according 
to the prescribed rule of distribution in case of intestacy, partalce 
of the character of proceedings in rem, to which ail the world are 
parties. Though much that is done is in form ex parte, yet because 
of the custody of the estate and the nature of the proceedings every 
one is bound. Jurisdiction over the probating of wills and the grant- 
ing of administrations, which was formerly in the ancient ecclesias- 
tical courts of England, bas fallen to the modem probate courts, 
where, generally speaking, it is exclusively exercised. In some states, 
as in Minnesota, the statutes hâve added much that was formerly 
cognizable in the form of ordinary suits at law or in equity in courts 
of gênerai jurisdiction; but it is manifest that in doing so they are 
dealing with that which may also be subject to the judicial power of 
the United States. Statutes of that character may very properly 
regulate the jurisdiction of the courts of the states, but they cannot 
restrict that of the courts of the United States. Security Trust Co. v. 
Bank, 187 U. S. 211, 227, 23 SUp. Ct. 52, 47 L. Ed. 147. 

We thinlç that a controversy like that before us is not one strictly 
pertâinirig to probate and administration, but, on the contrary, has 
every eletiieht of a plenary suit inter partes, and that it belongs to a 
class 6i which the English courts of chancery were accustomed to 
take cognîzance as involving the exécution of trusts. 3 Pomeroy's 
Eq. Juris. § 1127. The suit of the heirs was not a will contest in the 
customary acceptation of that phrase. No question was involved 
that would properly arise at the présentation of a will for admission 
to probate. The heirs did not seek to annul the probate of the will in 
question. They did not challenge the testamentary capacity of the 
testatrix or the suiïîciency as to authentication or form of the written 
expression of her testamentary purposes. On the contrary, it was 
averred in their bill of complaint and admitted in the answer that the 
instruments in question had been duly admitted to probate as the 
last will and testament of the deceased, and that letters testamentary 
had been duly issued to the défendant executors. It was likewise 
averred and admitted that ail allowable debts and claims had been 
paid, ail bequests preceding that of the residuary estate had been 
discharged, the estate had been fully administered up to the time for 
final decree assigning the residue to the pèrsons by law entitled there- 
to, and that an application of the executors for a final decree of 
distribution had been filed in the probate court. The suit was brought 
after the ordinary rnatters incident to probate and administration had 
been fully disposed of and when final distribution was at hand, and 
its object was to hâve the bequest of the residuary estate declared 
contrary to the laws of the state relating to the disposition of prop- 
erty for charitable purposes, and to secure for the complaining heirs 
their respective shares thereof upon the ground that the deceased had 
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died intestate as to the estate in question. In probate and admin- 
istration proceedings controversies do not ordinarily arise having the 
characteristics of a suit at law or in equity, in which there is a clear 
division and alignment of parties litigant; but in the case before us 
the contending parties are distinctly ranged upon opposing sides — up- 
on one the heirs who would inherit as in case of intestacy if the be- 
quest were held void, and upon the other the Wilder Charity, the 
charitable corporation, which would take as legatee if the bequest 
were sustained, and also the executors in possession of the estate, 
whose course would be affected by the litigation. This was a civil 
suit in equity, within the jurisdiction of the Circuit Court. It should 
be added that in purpose and effect it no more interfered with the 
probate court in its rightful custody of the estate than would an ordi- 
nary action and judgraent at law in the Circuit Court establishing a 
claim or demand on contract. We forbear citing the many précédents 
on thèse questions, as we think there is no distinction in principle be- 
tween a suit like this, brought after the course of administration has 
run, to establish the rights of heirs as against a bequest claimed to 
be void, and one brought to détermine which of two classes of heirs 
inherits in case of admitted intestacy, as in Byers v. McAuley, 149 
U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867. 

Upon the défense of estoppel of fhe heirs by prior judgment we 
need refer to but one of the proceedings in the state courts. The' 
facts necessary to an understanding of it are as follows: Amherst 
H, Wilder, of Ramsey county, Minn., died testate in 1894, leaving 
as his sole heirs hîs widow, Fanny S. Wilder, and their daught'er Cor- 
nelia, who afterwards became Mrs. Appleby. By his will, after cer- 
tain spécifie bequests, he left one-third of his estate to his widow, and 
the residue to trustées upon certain trusts, in part for the benefit of 
the widow and daughter, ail ultimately to be devoted to charitable 
purposes in certain contingencies. In January, 1903, Mrs. Appleby 
died, leaving a will in which she devot'ed her residuary estate to pur- 
poses similar to those described in the will of her father. Mrs. Wilder 
died in April, 1903. As already observed, she bequeathed the residue 
of her estate to a charitable corporation, to be formed by trustées 
charged with that duty, and the. Wilder Charity was thereupon brought 
into being. Trustées under the will of Mr. Wilder, being doubtful 
as to its meaning and their duties, brought a suit in the district court 
of Ramsey county, Minn., to obtain an authoritative judicial construc- 
tion of its terms and directions as to their conduct upon which they 
might safely rely. There were made parties défendant the respective 
executors of the three wills, the Wilder Charity, which took the char- 
itable bequest under the will of Mrs. Wilder, and various other per- 
sons interested in the estâtes. The suit was known as "Watkins v. 
Bigelow." The complainants in the suif now before us, heirs of Mrs. 
Wilder, not having been made parties, requested the executors of her 
will to file an answer in Watkins v. Bigelow, contesting the validity of 
Mr. Wilder's bequest to charity, and to permit their counsel to speak 
in the names of the executors on that issue. To explain their interest 
in the matter they claimed that his bequest to charity was void, and the 
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property Govered by it should descend to his heîrs, of whom Mrs. 
Wilder wâs one; that the charitable bequest of the residuary estate- 
of Mrs. Wilder was substantially similar, was likewise void, and that 
that estate, enriched by the failure of her husband's bequest, should, 
therefore, descend to her heirs. Mrs. Wilder's executors responded 
that her will disposing of her estate was entirely valid, and, as her 
heirs had no standing to contest the prior will of her husband, except- 
ing upon the assumption of her intestacy, they denied the request. The 
heirs then filed in Watkins v. Bigelow a pétition for leave to answer 
and défend, and also a complaint in intervention, each containing as- 
sertions like those in their request of Mrs. Wilder's executors, with 
the addition that the daughter's bequest of her residuary estate to 
charity was also void, and the property affected by it passed to the es- 
tate of her mother. The complaint in intervention was in express 
terms directed against ail the plaintiffs and défendants in that cause, 
and under the Minnesota practice (Gen. St. 1894, § 5373), if they had 
an interest in the matter in litïgation, it was filed and could be main- 
tained as of right, and did not dépend upon grâce or favor. The 
plaintiffs and various défendants moved to strike the complaint in in- 
tervention from the files upon the ground, among others, that the in- 
tervening heirs had no interest in the subjectrmatter of the action. 
This was proper practice. The statute prescribes an interest in the 
matter in litigation as ground of intervention. A complaint in inter- 
vention is demurrable, if it fail to state a ground of intervention. 
Shepard v. County of Murray, 33 Minn. 519, 34 N. W. 391. The mo- 
tion to strike from the files was équivalent to a demurrer (Me Allen v. 
Hodge, 93 Minn. 68, 99 N. W. 434), and it was so treated. After due 
hearing the district court denied the pétition for leave to answer, and 
sustained the motion to strike the complaint in intervention from the 
files, upon the sole ground that the charitable bequest of Mrs. Wilder 
was valid, and therefore her heirs had no interest in the action. The 
court said : 

"The heirs of Fanny S. Wilder hâve a rlght to be In thls case If her gift to 
eharlty Is Invalld. If It Is valld, they hâve no rlght hère. The court has jurls- 
dlctlon to détermine the valldlty of Mrs. Wilder's wlU In thls action, tC It is 
necessary to do so In order to décide thèse motions. It is necessary to do so, 
because the court must décide whether the complaint In intervention or the 
proposed answer shows that the helrs hâve an Interest In the fund in thls 
case." 

Upon appeal by the heirs to the Suprême Court of the state, the 
order was afiirmed. Watkins v. Bigelow, 93 Minn. 310, 100 N. W. 
1104. The following brief excerpt from the opinion shows definitely 
what was there decided : , 

"Whether the appellants hâve any Interest In the resuit of thls action dé- 
pends upon the answer whlch shall be given to this question: Is Mrs. Fanny 
Spencer Wilder's will valid? This is the sole question presented for our con- 
sidération by the record." 

The question was answered in the affirmative. It is now contend- 
ed that the validity of Mrs. Wilder's residuary bequest was not in- 
volved in Watkins v. Bigelow, and therefore, there is no bar to the 
présent suit. It is said the object of that case was to secure a con- 
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struction of the will of Amherst H. Wilder, and thM of.the inter- 
vention was to hâve his bequest to charity annuUed, so the property 
involved would pass to the estatc of his widow. If we look no fur- 
ther than this, it might truly be said the validity of Mrs. Wilder's 
bequest was not in issue, and that the heirs and the Wilder Charity 
were not adverse parties; for whatever would enlarge her residuary 
tstate would benefit the persons lawfully entitled thereto, whoever 
they might be. But that was not ail. The heirs had first to show 
a right to intervene in the principal case, and were, therefore, com- 
pelled to assert that Mrs. Wilder's bequest, which stood between 
them and inheritance, was also void, and that the Wilder Charity took 
nothing as legatee. If they were right in this, they could maintain 
their intervention as heirs at law and assail the prior will ; otherwise, 
iiot. Mrs. Wilder's residuary bequest was an obstacle they had to 
destroy to gain an assured foothold in the litigation, and in their com- 
plaint in intervention they expressly tendered that issue to ail of the 
parties plaintiff and defendaiit. It is manifest that, as regards the con- 
troversy so raised, the interests of the heirs on the one hand and of 
the Wilder Charity on the other were directly antagonistic and con- 
flicting. They were adverse parties. 

The question involved was not a mère collatéral one arîsing during 
the progress of a cause, but was of the ultimate and substantial righfs 
of the parties. The order of the district court was not in an inconclu- 
sive summary proceeding. It went to the very foundation of their 
claims, and was in t'erms décisive of the merits after a full hearing. 
It was a final and appealable order, and was affirmed upon like hear- 
ing by the highest judicial tribunal of the state. The matter directly 
in issue now, as then, is the validity of Mrs. Wilder's residuary be- 
quest. The grounds of attack upon it are the same, with no new feat- 
ure of fact or law, and there is also an exact identity of parties in in- 
terest. There would, therefore, seem to exist ail of the éléments of 
an estoppel by judgment. It is not material that the Wilder Charity 
did not expressly join in the motion to st'rike the complaint in inter- 
vention from the files. The heirs made it a party to the intervention 
by gênerai désignation, and also by name made it a party to the appeal 
to the Suprême Court. A formai joinder of issue is nof always es- 
sential. United States Fidelity & Guaranty Co. v. Haggart (C. C. A.) 
163 Fed. 801. Neither does it matter that the question decided in the 
prior case was purely one of law (Mitchell v. Bank, 180 U. S. 471, 
21 Sup. et. 418, 45 L. Ed. 627), nor that the décision was upon a mo- 
tion or demurrer (Com'rs v. Mcintosh, 30 Kan. 234, 1 Pac. 572 ; 
Truesdale v. Trust Company, 67 Minn. 454, 70 N. W. 568. 64 Am. St. 
Rep. 430; Oregonian Ry. Co. v. Navigation Co. [C. C] 27 Fed. 277), 
provided the merits were involved and were decided, and the order or 
décision of the court was final. We think the complaining heirs hâve 
had their day in court upon the validity of Mrs. Wilder's bequest, and, 
having been defeated, are concluded. 

The decree of the Circuit Court is affirmed. 
160 F.— 25 
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ÇA^KS lÂW PUB. CO. T. LAWXERS' ç6-OPB3RATIVE PUB. 00. 
(Circuit Court of AppealB, Secoùd Circuit Marcli 16, 1909.) 
. No. 183. 

COPTBIGHTS (§ 15*) — EXTENT or EiGHTS ACQUIBED— OfFICIAL RKPOETS OF SxT. 
FBJEMa COUBT. 

CtjnÇedlng the right of the officiai reporter of the Suprême Court of th» 
United States to secure a copyriglit on liis work In the volumes of pub- 
llshèd Reports, the mère arrangement o£ reported cases in séquence, and 
their paging and distribution Into volumes, are net features of such im- 
portance ps to entitle lilm to copyright protection of such détails. 

[Ed. Noté. — For other cases, see Copyrights, Cent. Dlg. S 12 ; Dec. Dig. f 

^^■* |, , ' 

Matter subject to copyright, see note to Cleland v. Thayer, 58 C. C. A. 
273.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The following is the opinion of the Circuit Court by Hazel, Dis- 
trict Judge : 

The bill allèges infrlngement by the défendant of the rights and privilèges 
of tJie compialuant under copyright laws of the United States. The materlal 
facts are not dlsputed by the défendant. ITie complalnant and défendant are 
publishers of Reports of the décisions of the Suprême Court of the United 
States, the former being engagea in printlng, publishlng, and selllng reports 
of such décisions as compiled, edltèd, and arranged by the officiai reporter of 
the Suprême Court, whlle the défendant prlnts, publishes, and sells an édi- 
tion of such décisions, commonly known as the "L. Ed." — ^lawyers' édition. 
The original blll charged the défendant wlth reproducing the syllabuses of the 
cases, table of cases, index digest, together wlth the pagination and order of 
arrangement of printlng the décisions copyrlghted by complalnant and its pred- 
ecessors. By stipulation of tlie parties the bill was amended to include only 
the charge of infrlngement arising out of the arrangement of the cases, the 
division Into volumes, the tal)le of cases, and the numerlcal or star pagina- 
tion to indicate where in the officiai reports the différent cases and pointa 
decided may be found. Proofs were taken under the bill and amended blll, 
and it Is shown that the varions officiai reports hereln Involved are volumes 
156 to 171, inclusive, 173 to .178, inclusive, and 180 to 195, Inclusive, which 
were edlted by the officiai reporter, Hon. J. O. Bancroft Davis, and subsequent- 
ly by bis successor, Hon. Charles H. Butler, and the corresponding publica- 
tions of the défendant. 

The complalnant, The Banks Law Publishlng Company, Is the successor in 
business of the law book publishers well known to the profession as "Banks 
& Bros.," and whIch flrm assigned to the complalnant varions copyrights to 
the United States Reports. The validity of such asslgnments Is In contro- 
versy, and therefore an outllne of the source ôf complalnant's title Is deemed 
necessary. At différent perlods there were two flrms or partnerships known 
as "Banks & Bros.," which for convenlence will herein be deslgnated as flrm 
Nos. 1 and 2, respéctlvely. Flrm No. 1 had been established many years as 
law book publishers In New York and Albany, and on July 1, 1897, they were 
succeeded by flrm No. 2. Concededly the earller flrm copyrlghted the officiai 
éditions of the United States Reports from volume 156 down to and Including 
three parts of volume 167, and volumes 167 (fourth part), 168 to 171, Inclusive, 
were sépara tely copyrlghted by flrm No. 2. Ail subsequently publlshed United 
States Reports were separately copyrlghted, and after editing by the officiai 
reporter, vvho duly assigned his interest In hls origination and copyright for 
the same, were Issued and sold to the public by complalnant On the dissolu- 

*For otber cxtses see same topic & § ntimbeb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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tlon of the flrm No. 1, David Banks and Anthony Bleecker Banks, sole part- 
ners, entered Into a wrltten agreement wlth flrm No. 2, by which among other 
thlngs they contrlbuted to the Capital of the new partnershlp ail stock in trade 
and "copyrights." Later, on February 9, 1899, the partnershlp of Banks & 
Bros. No. 2 was dissolved. The partners executed an agreement of dissolu- 
tion, and directed a sale of the assets of the company by one Bush, and (quot- 
Ing from the agreement) "copyrights and ail rights, privilèges and émoluments 
of and pertalnlng to the volumes so sold." Under the agreement to dissolve 
flrm No. 2 an auction sale was had in the présence of the partners, and David 
Banks purchased the flirst 171 volumes of the United States Reports. There 
was no express mention at the sale of the copyrights for the books so struck 
down to David Banks, but on July 29, 1899, a eonflrmatory assignment was 
executed by the latter and by Bush, as trustée, purporting to convey the said 
volumes or reports to the complainant, "together wlth ail copyrights and 
rights to copyrights and renewal and renewals thereof." As to the earlier 
transfer of the copyrights to flrm No. 2, as evidenced in the contribution by 
David Banks and Anthony Bleecker Banks, to the capital stock of flrm No. 
2, the défendant contends that such act of transfer, although in writing, was 
not in fact an assignment of the copyrights, but was merely an executory 
agreement which did not convey the légal title. The défendant daims gen- 
erally that title to the copyrights never passed to the complainant under the 
said several assignments, because such Instruments did not comply wlth the 
requirements of the copyright act. 

In my estimation, the transactions between the parties to the«conveyanees 
of the copyright as to them amounted to a légal assignment thereof. It Is 
probably true that they were not drawn in précise légal phraseology, nor were 
they recorded In strict compliance with the provisions of the copyright act, 
but such recording is thought only necessary to proteet subséquent purehasers 
wlthout notice claîmlng title from the 'assigner. The assignors hâve evidently 
acquiesced in complalnant's ownership, and it appears that royalties bave 
been paid by it. Under such circumstances the presumption is warranted 
that complalnant's predecessors had légal title to the said copyrights, and 
that for a good considération they parted with it to the complainant. Belford 
V. Scribner, 144 U. S. 488, 12 Sup, Ct. 734, 36 L. Ed. 514 ; Dennison v. Ash- 
down, 13 T. L. R. 226 Q. B. Div. 1897. In Drone on Copyright, p. 321, it is 
substantially stated that the ownership of a copyright will pass to another 
by any writing which clearly expressed the intention of the parties. The 
hiatus, if any, in the chain of title in relation to the first 171 volumes of the 
Reports, undoubtedly was cured by the eonflrmatory instrument (.Tacques v. 
Hall, 3 Gray [Mass.] 194), and évidence of such later assignment was properly 
received under the supplemental bill., 

Corning now to the question of infringement of the copyrights which are the 
subject of thls controversy, and the right of the officiai reporter of the Su- 
prême Court to secure to himself such copyrights and privilèges, it may be 
helpful to set out the act of Congress passed August 29, 1842 (5 Stat. 545, a 
264), defining the duties of the reporter. The act as amended (Kev. St § 681 
tu. S. Comp. St. 1901, p. 560]) reads as followa: 

"Sec. 681. The reporter shall cause the décisions of the Suprême Court 
made during his office to be printed and published within eight months after 
they are made ; and, within the same time, shall deliver three hundred copies 
of the volumes of said Reports to the Secretnry of the Interlor. And he shall, 
in any year when he is so directed by the court, cause to be printed and pub- 
lished a second volume of said décisions, of which he shall deliver, In like 
manner and time, three hundred copies." 

The aœendatory act passed August 5, 1882 (22 Stat. 254, e. 389, 5 1 [U. S. 
Comp. St. 1901, p. 561]), increasing the compensation of the reporter, does not 
expressly require him to print and publish the volumes of décisions, but re- 
quires hlm to fumish such volumes to the public at the priée therein provid- 
ed and to the Secretary of the Interlor without charge. Section 681 was not 
rep^aled by the amendment, and, read in connection therewith, it still re- 
mains the duty of the reporter to print, puWish, and fumish the volumes. 
According to the défendant, under such amendatory act the reporter cannot 
hâve a copyright for any of the work produced by him in his officiai capacity. 
It Is broadly suggested that such labor is that of a paid employé' and accord- 
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Ingly vests In the employer. The officiai reporter of the Suprême Court, 
tftougl*: a 9wom public oflacer, is net, however, conflned to thla strict rule. 
Tiieré isabaïKjant précèdent for holding that a salaried reporter of the court, 
unless forbldden by statute, may secure copyright of the headnotes, statements 
of cases, title of the volume, arrangement or grouping of cases, index digest, 
synopsis of the arguments, and in short, such portions of his compilation or 
authorshlp as requlres the exercise of Intellectual thought and skill. The 
opinions (ir décisions of the Judges, and the syllabuses If prepared by the court, 
are not the subject of copyright Interest. Nelther the court nor the reporter, 
from motives of public poUcy, can hâve any exclusive rights in the written or 
oral opinions of the court. Banks v. Manchester, 128 U. S. 244, 9 Sup. Ct. 86, 
32 L. Ed. 425. The case at bar Is analogous to Callaghan v. Myers, 1T6 U. S. 
617, 9 Sup. et 177, 82 L. Ed. 547, where the Suprême Court says: 

"Even, though a reporter may be a sworn public offlcer, appolnted by the 
authority of the governmenj: which créâtes the court of whlch he Is made the 
reporter, and even though he may be paid a flxed salary for hls labors, yet, 
in the absence of any Inhibition forbiddlng him to take a copyright for that 
which is the lawful subject of copyright In him, or reservlng a copyright to 
the government as the assignée of his work, he is not deprlved of the privilège 
of taklng out a copyright, whlch would otherwise exist. There is, in such 
case, a tacit assent by the government to his exercising such privilège. The 
universal practical construction bas been that such right exists, unless It Is 
affirmativély forbidden or taken away; and the right bas been exercised by 
numerous reporters, offlclally appolnted, made sworn public offlcers, and paid 
a salary under the governments both of states and of the United States." 
Sweet V. Bennlng & Lovell, 16 C. B. Kep. 458 ; Nash v. Lathrop, 142 Mass. 29, 
6 N. E. 559. 

This unequlvocal holding upon this point was not oblter, as clalmed by the 
défendant, although the reporter held ofBce under a state statute. In vlew of 
the existence; of the fédéral statute (section 681), which, as stated, is not es- 
sentlally différent from the later enactment, deflning the duties of the reporter 
of the Suprême Court, the Callaghan Case must be regarded as authoritatlve 
of this point. It had been held in the fédéral courts previous to the date of 
that décision that an officiai court reporter is entitled to copyright protection 
for his marginal notes or synopsis of case, statement of cases, abstract of ar- 
guments of counsel, and Indexes to volumes. See Wheaton v. Peters, 8 Pet. 
591, 8 h. Ed. 1055 ; Gray v. Russell, 1 Story, 11 Fed. Cas. No. 5,728. 

The defendaht contends that to arrange the cases in séquence, subdividlng 
a volume to indlcate to the prlnter the number of Unes on each page, the size 
or the pagination of the volume as in complalnant's édition, was not the ex- 
ercise of such a degree of sklU or Intellectual labor as to entitle the reporter, 
in View of the statute prescriblng hls duties, to the exclusive protection of the 
copyright laws. That the défendant had the right to publlsh and sell the 
printed décisions and reports of décisions of the Suprême Court, irrespective 
of such publication by the officiai reporter, Is conceded. Nor does the com- 
plalnant objeet to the défendant Independently arranging the décisions, paging 
them In their order, and indexing and supplylng table of cases, and blndlng 
them into a volume for circulation and sale, elther separately or coUectlvely ; 
but It Is contended that the défendant bas not the légal right to adopt com- 
plalnant's arrangement of cases, nor to Indlcate by marginal paging and as- 
terlsks where such décisions or points discussed by the court are found in the 
officiai publication, and In its table of cases point out where a case is reported 
in the officiai publication, and to so divlde the volume publlshed by it as to 
reproduce in one volume four volumes of the officiai publication. Whether 
the orderly arrangement of the cases, together wlth the pagination by the of- 
rtcial reporter, as distlnguished from hls labor in preparing the syllabus, ab- 
stract of argument, index, digest, notes, or annotations, is a question not free 
from difflculty. Complalnant contends that the proofs show that the reporter 
In his arrangement In the printed reports must intelligently familiarlze him- 
self wlth the written opinions of the court to enable him to sélect the Im- 
portant cases wlth which to commence a volume, and, so far as possible; to 
group or assemble In such volume the cases of one Justice, and also that he 
collecta and arranges the opinions upon the same subject, so that for conven- 
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lence they may be prlnted near together. Upon thls point the wltness Davis, 
for the coinplalnant, testlfles: 

"Q. Now, Mr. Davis, who did the worb of arranging the cases? A. I did it. 

"Q. In arranging the cases in the order in which thiey were sent to the 
printers, did you observe any plan or systemî A. Well, I used to look the 
cases over and détermine for myself the order in which I would hâve them 
puWished. 

"Q. Did you make that a matter of serions considération? A. Yes ; personal 
examinatlon in every case. 

"Q. €an you state any particulars with référence to which you make your 
arrangement? A. Largely with référence to what I considered the importance 
of the cases. Trled to commence a volume with the most important cases that 
I had ; but so far as possible I put together ail the cases that I had of one 
judge — to put ail his cases together. That was my wish generally ; I didn't 
always do it 

"Q. Did you observe any other plan than what you hâve named? A. If 
there was any argument to be submltted I prepared that— put that into the 
report of the case where it ought to go. 

"Q. Now, I am speaking at présent slmply In regard to the matter of ar- 
rangement, Mr. Davis. In maklng the arrangement for the prlnter, which you 
say was the arrangement followed In the volumes, did you pay any attention 
to the subject-matter of the cases? A. Yes, I tried to; wouid try to. iîut 
then I cannot say that I did in every case. I tried to get the cases of the 
same subject as nearly together as I could. Frequently the same argument 
would apply to two or three cases ; not always, however, but frequently. 

"Q. Who determlned where each bound volume waa to end? A. I did. 
My ruie was to terminate it as near the seven hundredth page as I could. 

"Q. But as a matter of fact, were you usually able to end it at the seven 
hundredth page? A. Well, as. I remember, I did. It didu't go much over It 
generally. But the books wlli show for themselves. 

«I*********** 

"Q. You made no attempt to dlvlde up the décisions Into the parts of the 
volumes, did you? A. No. I took them as they came. Sometlmes there would 
be a whole part In a week, and other tlmes It would take three or four weeks 
to get a part. I took them as they came, but I arranged them by subjects so 
far as possible. 

"Q. Do you reeall to mind any particular cases that were arranged by sub- 
jects? A. No, I cannot now. 

• * • • * • • * • • * * 

"Q. Wasn't it necessary sometlmes to take ont a case which you had ar- 
ranged in your manuscript to terminate a volume, and put in a shorter case? 
A. I don't remember that I ever did it. I may bave done it. 

"Q. You state that in arranging the cases you put the important cases first 
That didn't Interfère with the chronological arrangement of the cases, did it? 
A. No, not necessarily. But I didn't assume to regulate the cases chronologl- 
cally, except as they appeared as a whole at the end of each week." 

It will be observed from thls testlmony and that of Mr. Morey, the prlnter, 
that the plan or System of arranging the cases was not unalterable, and at 
différent tlmes any asserted preconceived plan yîelded to the exigencies of the 
situation. To intelligently prépare the headnotes or syllabuses of the cases, 
the officiai reporter manifestly had to become famillar with the opinions of 
the court and discussion of the points passed upon. Sueh Intelligent labor 
and skill beyond doubt Is correctly classified as being that of an author who 
by his writlngs Is entitled to the protection of the statute; but concededly it 
was the duty of the reporter under bis appointment to make a report of the 
décisions of the court, cause them to be printed and publlshed, and constitute 
them into volumes. A reasonable interprétation of the statute prescribing his 
duties implies pagination, volumes of uniform size and reasonable thickness, 
together with a suitable and convenlent arrangement of the cases. If the re- 
porter, owing to his familiarlty with the décisions, chooses to arrange them in 
the order of their Importance, or so far as possible conveniently group the opin- 
ions of each Justice instead of in order of time or date of flllng, he does so vol- 
untarlly and in évident compllance with the proper and falthfui discharge ot 
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bis (tfildai fintlen ' True, the statute preserlblng hls dutles dôes not point out 
how the cases shall be arrangea into volumes and prlnted, but to flttingly re- 
prodnce the décisions and opinions lii volumes It Is necessary to supply pag- 
ings, together with an orderly arran^eament of the cases. It Is înconcelvable to 
me that to mCTely arrange the cases- In séquence (though concededly the re- 
porter uses good Judgment In so dolàg) and paging the volumes — thlngs es- 
sentlal to be done to produce the volumes — are features or characterlstlcs of 
such Importance .as to entltie hlmto copyright protection of such détails. In 
my estimation no valld copyright for thèse éléments or détails alone can be 
seeured to the officiai reporter. A dlïEerent question Would be presented If, 
for Instance, Infrlngèinent of the headnotes, or syllabuseâ, index dlgest, synop- 
ses of arguments or Statements of thè cases, or an abrldgment thereof were 
clalmedi Upon thls proposition the case of Callaghan v. Myers, supra, Is In- 
structive. Mr. Justice Blatchford, wrlting the opinion of the court, quoted 
with approval from the opinion of Judge Drummond, who heard the case in 
the Circuit Court, as follows: 

"The îact appears to bë, and Indeed it Is not a subjéct of controversy, that 
in arranglng the order of cases and in thè paging of the différent volumes the 
FreeiHaiï édition has béen followed by the défendants ; but, while this Is so, 
I should not féel Inelined, merely on thàt account and Independent of other 
mattersj to glve a decree to the plalritifC, although It is claimed that the ar- 
rangement of the cases and the paging of the volumes are proteeted by a copy 
right. DMoUbtedly In sotaé cases, whère are Involved labor, talent, judg- 
ment, th* cMSélflcatlon and disposition bf subjects la a book entitle It to a 
copyri^fi' Bilt the arrangement of law cases and the paging of the bock may 
dépend étmpïy on the will df the prlntéir, of thé reporter or publisher, or the 
order In ivhlch the cases hftve been deçîded, or upon other accidentai circum- 
stances. 'Hère the object on the part of the défendants seems to hâve been 
that thérfe should not be Confusion In the références and examinatlon of 
cases; but the arrangement of cases and the paging of the voliimes is a labor 
Inconslderable In Itself, and I wlll regard it, not as an independent matter, 
but In cbiinéétlon with other slmilaritlés éxisting between the two éditions, 
when I say, taklng the wholé together, the Freeman volumes hâve been used 
In ëdltlhg and pùbllshing the défendants' volumes." 

Thls èxcerpt conspicuously Intimâtes that. If the éléments infringed con- 
slsted" slmply of the arrangement of the cases and the pagination, a différent 
conclusloh would hâve been reached. 

No authorlty is cited whlch supports the contention that complainant Is 
entltled to be proteeted in its pagination and arrangement of cases where the 
substance of the orlgination Is not plrated, and in the absence of such authorl- 
ty I hesltate to hold that the scope of the copyright act protects the reporter 
in the détails of hls employraent mentlôned. The United States Reports in 
thelr ehtirety are not to be vléwed as an independent publication, and the re- 
porter's rlght to protection must be llmited to hls intellectual labor, whlch, of 
course, may include the arrangement of cases and paging In connection with 
hls wrltings or Uterary mattet, but for another to slmply adopt the plan of 
grouplng of the cases, making marginal référence to the paging of the volumes 
Issued under hls direction, wlthout in any way pirating the substance of hls 
orlgination, is not enough, in my judgment, to establish infringement. The 
trend of some of the decisiouj? and of the text-writers Indlcates that an arrange- 
ment of the materlal matter of a book may be the subject of a valid copy- 
right'; but any prlnclple upon whlch such cases are based Is not thought ap- 
plicable where the arrangement of the cases, though Involving some merit, so 
obviously was necessary to produce the volumes required by the statute. 
Such labor, under the clrcumstances presented, like the décisions and opinions 
of the court, became the property of the public. 

In Howell v. Miller, 91 Fed. 129, 33 C, C. A. 407, it was claimed that 
the publication of an édition pf the statute laws of the state of Miehigan was 
an Infringement of a copyright held by the plaintiff, and Mr. Justice Harlan, 
speakiug to the point, says: "If Miller had eut from HowelVs bopks, dellv- 
ered to him by the state, the General Laws of Miehigan as thereln printed, 
and the pages so eut out had been used when hls compilation was printed-— 
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tf thls had been done and nothing more — there would hare been no gronnd of 
complalnt" 

Applylng thls holding to the facts under considération, an action for In- 
frlngement does not lie If the defendant's asserted wrongdolng simply con- 
sisted of reprintlng the décisions of the court wlth the paglng, the défendant 
Independently supplylng headuotes, statements of cases, etc. 

One other point remalns to be considered; that Is, has the court power to 
grant relief to the complalnant, Irrespective of the question of copyright, on 
the ground of Injury to property rlghts of a continuing trespass? The jurls- 
dlctlon of the court arlses from the, asserted Infrlngement of copyright, and 
no diversity of citlzenshlp belng shown, the court Is wlthont jurisdictlon, even 
concedlng that the bill allèges a cause of action other than for Infrlngement 
of copyright. 

The blll Is dlsmissed, wlth costs. 

Russell & Winslow (Wm. Hepburn Russell, of counsel), for appel- 
lant. 

Frederick F. Church (Frank F. Reed and Edward S. Rogers, of 
counsel), for respondent. 

Before LACOMBE, WARD, ahd NOYES, Circuit Judges. 

PER CURIAM. It is not necessary to discuss so much of the opin- 
ion below as deals with the questions of assignment and of the right 
of the officiai reporter to secure copyrights. We concur with Judge 
Hazel in his reasoning and conclusion that the arrangement of report- 
ed cases in séquence, their paging and distribution into volumes, are 
not features of such importance as to entitle the reporter to copyright 
protection of such détails. 

The decree is affirmed, with costs. 



DUNTLET et al. v. ANDERSON. 

(Circuit Court of Appeals, Blghth Circuit. March 26, 1909.) 

No. 2,925. 

1. Mines and Mineeals (§ 78*)-r-OrL and Gas Lease— Foefeittjbe— Dbfatjlt 

— Waivee. 

An oU and gas lease declared that, If no well was sunk withln 12 
months, the lease should be void, unless the lessees should pipe gas to 
withln 100 feet of the lessors' premlses aqd give them free gas untll 
the well was drilled. Held, that where an assignée of the lessee piped 
the gas as required, and the lessors commenced and eontinued to use the 
same "under the lease" untll the trial of a suit to cancel the same, such 
use constituted a walver of his right to cancel the lease because no well 
was sunk withln 12 months. 

[Eà. Note.— For other cases, see Mines and Minerais, Cent. DIg. § 206; 
Dec. Dlg. § 78.*] 

2. Mines and Minerals (§ 73*) — Oïl and Gas Lease— Oonstbuction. 

Where an owner of agricultural land executed an oil and gas lease 
providlng that, if It should be detrimental to a sale of the place, the 
lease should be returned to him, such provision should be construed only 
to require a rescission if the lease was detrimental to a sale of the land 
for agricultural or other purposes to whlch It was then devoted, and did 

*For other oaseï see same topic & 9 ndubes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not authorlze à rescission to permît the lessor to dispose of hls oU rlghts 
to greater advantage. 
' {BdJ Note.^Por other cases,; see Mines and Minerais, Dec. Dig. § 7S.*] 

8. Mines AND Mii^EBALS (§ 73*)— Oix and Gas Lkasb— Tebmination. 

An bu ànd gas lease provlded that, In case no oll or gas well was sunk 
wlthln J.2 mpnths, the lease shôllld be vold unless the lessee should pipe 
gas to wlthln 100 feet of the lessor's résidence and give him the right 
to use gas "till well is drilled," and that the lease should be returned if 
detrimental to a sale of the place. Held, that the lessor, while uslng 
gas under the lease whlch hàd been piped to wlthln 100 feet of hls 
résidence free of charge, was not entltled to a cancellation of the lease in 
èqulty as detrimental to a sale of hls property. 

[Ed. Note.; — For other cases, see Mines and Minerais, Dec. Dlg. § 73.*] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Roscoe Pound (W. E. Ziegler and J. H. Dana, on the brief), for ap- 
pellants. 
W. P. Dillard and George R. Snelling, for appellee. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

RINÉR, District Judge. This is an appeal from a decree canceling 
a lease made by T. E. Andersen arid Netta M. Anderson, his wife, 
to the Pennsylvania Oil Company, to sink wells for the purpose of 
obtainihg oil and gas ypon land owned by the appellee. The lease 
was execùted on the 2sth of june, 1900, and gave'to the lessee an 
exclusive right for 10 years from its date to enter upon and "operate" 
for oil and gas upon the land owned by Anderson, a description of 
which is set out in the lease. The lease also contained the following 
provision : 

"In case no oll or gas well Is sunk on the promises within 12 months from 
thls date, this lease shall become absolutely null and void unless the second 
parties shall pipe gas to within 100 feet of the résidence of parties of the 
first part and glve the parties of the flrst part the right to use gas for three 
stoves and four lights in considération of lease tlll well is drilled. If thls 
lease shall be detrimental to the sale of this place, thls lease shall be re- 
turned to the flrst party." 

Prior to the commencement of this suit, and on the Slst dayof May, 
1904, the appellee, Anderson, served a written notice of cancellation 
on the appellants, reciting- that the lease had now become detrimental 
to the sale of the property, and demanding that the lease be canceled 
of record and returned. The notice further prohibited the appellants 
from going on the land for the purpose of sinking wells for gas or 
oil. Thereafter Anderson brought this suit in the state court, and it 
was removed to the fédéral court by the appellants. The pleadings 
were there recast to conform to the practice of the fédéral court, and 
the case referred to a master to take the testimony and report his find- 
ings of f act and "recommendations as to what decree should be en- 
tered in the cause." / 

The master found that Anderson, the appellee, was, the owner of 
the land described in the lease ; that the lease was execùted by Ander- 

«For other cases see same toplo & i numeeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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son and his wife on the day of its date; that subséquent thereto, and 
on the 29th of June, 1903, Netta M. Anderson, wife of T. L. Ander- 
son, died; t^at she at no time owned any interest in the land, other 
than the interest she might hâve contingent upon her survival of her 
husband; that the Pennsylvania Oil Company, the lessee, was a 
partnership owned by W. P. Brown and Mattie Brown ; that on Jan- 
uary 3, 1901, the Pennsylvania Oil Company sold and assigned the 
lease to the Coffe)rville Gas Company, a corporation ; that on Sep- 
tember 15, 1903, the Coffeyville Gas Company, by warranty deed, sold 
and assigned the lease to the People's Gas Company, a corporation ; 
that on the 14th of October, 1902, the People's Gas Company sold and 
assigned ail its oil rights under the lease, except one-fortieth, to W. 
P. Brown; that on August 23, 1903, W. P. Brown sold and assigned 
ail rights held by him to the Calumet Oil & Gas Company, a corpora- 
tion; that on February 17, 1904, the Calumet Oil & Gas Company 
sold and assigned ail its rights under the lease to the Southern Devel- 
opment Company, a corporation ; that on the 24th of March, 1904, the 
Southern Development Company sold and assigned ail its oil rights 
under the lease to the appellants, J. W. Duntley, J. A. Odell, and W. 
O. Duntley. 

The master further found that neither the original lessee nor any 
of its assigns at any time within 12 months from the date of the lease 
drilled any wells for oil or gas ; neither did they pipe gas to within 
100 feet of the résidence of the appellee, as provided in the lease ; that 
in September, 1901, the Coffeyville Gas Company, the then holder of 
the lease, did pipe gas to within 100 feet of appellee's résidence upon 
the leased premises and gave him the right to use the gas for three 
stoves and four lights; and that he accepted the gas without protest 
and had continuously used same until the institution of this suit. The 
testimony shows that one-half mile of pipe was laid for the purpose 
of conducting the gas to within 100 feet of Anderson's house, and that 
he at once connected and commenced using the gas, and continued 
using it up to the time his testimony was taken in this cause. On 
cross-examination Anderson said: 

"Q. You accepted the gas? A. Tes. Q. And commenced using It In your 
bouse? A. Tes. Q. Tou were using it for domestic purposes under the terms 
of this lease up to the time this action was commenced? A. Tes, sir. Q. You 
are using It up to this time? A, I used It; but there was none to-day. Q. 
Well, you used it yesterdayî A. Tes. Q. Most of the time you hâve gas 
there? Sometlmes there may be something the matter wlth the Une, or some- 
thlng of that character, and the flow is not so gôod as other times ; but from 
the time they flrst plped the gas to your place, you hâve used it for domestic 
purposes? A. Tes, sir." 

As shown by the testimony quoted above, the appellee continued to 
use the gas under the terms of the lease after his notice of rescission, 
after this suit was brought, and down to the time his testimony was 
taken. The master found that thèse facts constituted a waiver of the 
forfeiture otherwise incurred for not acting within 12 months, but 
recommended the cancellation of the lease under the second clause, 
namely : 

"If this lease shall be detrlmental to the sale of this place this lease shall. 
be returned to the flrst party." 
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This recommendation wjis adopted by the Circuit Cburt, and a de» 
crée entered accordingly. 

The finding of the master that the use of the gas by the appellee 
after the expiration of the 12 months constituted a waiver of the 
forfeiture f or nonaction on the part of the lessee within that time was 
unquestionably right. The lessor had the undoubted right at the ex- 
piration of the 12 months to take advantage of this forfeiture clause 
for nonaction, if he desired to do so. It was a provision for his in- 
terest and his benefit. He was not bound to insist upon it, but might 
do so if he wished. If he desired to insist upon it, he should hâve 
forbade the laying of pipe upon his land and refused to take the gas ; 
but this he did not do. On the contrary, within 15 months after the 
exécution of the lease, he permitted gas to be piped to within 100 
feet of his house, connected it up with his house, and continued to use 
it, as he states, "under the lease," until thè time his testimony was 
taken. We think the master was right in holding that there could, 
in such circumstances, be no forfeiture under this clause of the lease. 

The rule is well settled, we think, that where a party, with f ull 
knowledge of his rights, freely does anything which amounts to a 
récognition of a transaction, or acts in any manner inconsistent with 
its répudiation, or for a considérable .time deliberately permits an- 
other to deal with the property or incur expense under the belief that 
the transaction has been recognized, thèse acts constitute acquiescence 
and ratification. Hère the appellee had the right to accept or reject 
this leasé at the expiration of 12 months. Instead of declaring it 
forfeited, he elected to take and retain the benefits under it, and has 
thereby become bound by the transaction, and cannot avoid its obliga- 
tion or efïect by now taking a position inconsistent therewith. Wat- 
kins V. Green, 101 Mich. 493, 60 N. W. 44 ; Union Bank v. Jefferson, 
101 Wis. 453,77 N. W. 889;: Kenny v. Seu Si Lun, 101 Minn. 353, 
112 N. W. 220, 11 L. R. A. (N. S.) 831 ; Hartford Wheel Club v. 
Traveler's Insurance Co., 78 Conn. 355, 62 Atl. 207. 

Neither do we think the lease can be forfeited under the clause 
which provides that if it proves detrimental to the sale of the property 
it shall be rëturned, for the reason that the appellee did not discon- 
tinue the use of gas and restore to the lessor what he had received 
under the leftse, and for the f urther reason that in our view the lease 
is one and indivisible and the considération is one and indivisible, and 
therefore he cannot be permitted to rescind and cancel the part creat- 
ing the oil rights and leave the part creating the gas rights in force, 
and in this way continue to receive the benefit of his gas connections, 
while relîevihg himself of the substantial burden of the lease. The 
appellee is seeking relief in a court of equity. He asks the cancella- 
tion of a lease, and at the same time is retaining the benefits of the 
lease by the use of the gas for thè purpose of light and fuel, and for 
which hè pays nothing. This we think he cannot do. It is not a 
question Of estoppel, but rather a question of the appellee doing equity 
before he Cari get relief in equity. He is hère in a court of equity, 
seeking relief without doing or offering to do equity, and is asking 
the court to canCel a lëase under which for several years, and during 
the progress of the cause he was obtaining benefits. Thè considération 
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for keeping the lease in force, both as to gas and oil rights after the 
first year, was to furnish him with gas for three stoves and four lights 
for his house, and no provision whatever is made for apportioning the 
considération between the gas and the oil rights, and the lessor was 
only to receive gas until a well was drilled. The gas company, not 
having drilled the well, continued to furnish gas only because it had 
assigned the oil rights and was bound to carry out its assignment. 

The effect of sustaining the decree would be to enjoin the appellants 
from drilling a well and at the same time would give the appellee the 
right to receive gas until a well is drilled free of charge. It is in- 
sisted in appellee's brief that the oil was not bored for within a rea- 
sonable time, and hence he had a right to set aside the lease on that 
ground. That would be true, but for the fact that he waived it by 
going on and taking gas under the lease, which the lease provided he 
might do "until the well was sunk," without making any objection be- 
cause of the delay. 

It is quite true that in equity restitution is not at ail events a con- 
dition précèdent to rescind in the first instance. The plaintiff may 
ofFer it in his bill, he may make restitution at the hearing, or restitution 
may be provided for in the decree; but in this case there is no attempt 
to make restitution at any time or in any way, and the appellee seeks, 
not only to hold ail that he bas got, but to go on taking more, at the 
véry time he seeks to cancel the lease. We think, with counsel who 
made the oral argument, that this clause of the lease provides the 
power to rescind in case the lease proved detrimental td the sale of 
the land for agricultural or other purposes, to which it was then de- 
voted, and that that was in the minds of the parties at the time the 
lease was executed. It is clearly shown, we think, from the appel- 
lee's testimony, that he conceived the notion of taking advantage of 
this clause only after oil was found on adjacent premises, and he now 
insists that this clause gives him power to rescind, the effect of which 
would be to permit him to dispose of the oil rights at a greater ad- 
vantage. The master in his report says that it is inconceivable that 
any one should make such a contract as that which he holds thèse 
parties did make, and in this view we concur, if this clause of the lease 
is susceptible of the construction given it by the master. We think, 
however, that it is not susceptible of that construction, and that the 
lessor has no right to insist, as suggested by counsel at the argument, 
upon an interprétation which in common sensé is conceded to be incon- 
ceivable. We think a more reasonable construction is that if, prior 
to the boring for oil, the sale of the land as a farm was injured by 
the lease, the lease should be returned. This view is not inconsistent 
with the language of the lease, and under the circumstances as dis- 
closed by the record we think it is the only reasonable construction to 
be placed upon this provision. 

Some other questions were discussed in the briefs of counsel, which 
hâve ail been attentively considered ; but, in the view we hâve taken 
of this cause, it is not necessary to discuss them. 

The decree of the Circuit Court is reversed. 
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; T HASHAGBN T. UNITED STATES, t 

(CSfrcnlt Cîourt of Appeals, Bdghth Circuit. Aprll 26, 1909.) 
No. 2,769. 

1. Pebjubt (8 34*) — Evidence— WEiGHa>—SiNGiji! ■Witness-^obeoboeatin'o 

ClECUMSTANCES. 

A conviction o( perjury may be sustained by the testlmony of a single 
^ wltness corroborated by clrcumstances proven by independent évidence 
sufflclent to warrant the jury In saylng that they belleved one rather 
than the other, as where the évidence o( one vritness wlth other facts 
and clrcumstances proved are more than sufficient to counterbalance the 
oath of défendant and the légal presumptlon of his Innocence. 

[Ed. Note.— For other cases, see Perjury, Cent Dlg. §§ 125-132; Dec. 
Dlg. I 34.*] 

2. Peejuet (§ 34») — EviDENCB>— Falsitt ci' Testimony. 

In a proseeution for perjury, the testlmony of one wltness and cor- 
roboratlng clrcumstances held sufficient to sustaln a flndlng that the évi- 
dence alleged to hâve been perjured was false. 

[Ed. Note. — ^For other cases, see Perjury, Cent. Dlg. §§ 129, 130; Dec. 
Dlg. § 34.»] 

In Error to the District Court of the United States for the East- 
ern District of Missouri. 

Thomas T. Flauntleroy (Shepard Barclay, on the brief), for plain- 
tiff in error. 

Henry W. Blodgett, U. S. Atty. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

_ RINER, District Judge. On the 30th day of March, 1906, the plain- 
tiff in error, hereafter called the défendant, was indicted in the Dis- 
trict Court for the Eastern Division of the Eastern District of Mis- 
souri for the crime of perjury. The indictment, in substance, charged 
that one Fred W. Hashageil was adjudged a bankrupt on the 13th 
day of December, 1905, by the District Court for the Eastern Division 
of the Eastern District of Missouri ; that the case was ref erred to 
a référée; that, in the course of the administration of the bank- 
rupt estate, Henry Hashagen, a brother of the bankrupt, pursuant 
to an order of the référée, appeared before him, was sworn and ex- 
aitiined in relation to the property owned by the bankrupt, what dis- 
position the bankrupt had made of his property and effects, and also 
whether any of the property and effects of the bankrupt had been 
coficealed or secreted on the premises known as "Hashagen's Audi- 
torium" in the city of St. Louis, where he formerly conducted his 
business. It is then charged in proper form that the défendant falsely, 
willfully, and corruptly testified that he had no knowledge of any 
property having been removed f rom the premises known as the "Hash- 
agen Auditorium" in the city of St. Louis, where the bankrupt for- 
merly conducted his business ; that he, the défendant, never took any 
property away from the premises; that no other person had ever 

*For other cases see same topic & S nijmbeb in Dec. & Aux. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denied July 12, 1909. 
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taken any property away ffom the premises at his request; that he 
never requested any one to secrète or hîde any property in or upon 
the premises, and had no knowledge that any property had been 
secreted or concealed in or upon the premises ; whereas, in truth and 
in fact, he, the défendant, then and there vvell knew that a large 
amount of property belonging to the bankrupt, describing it, had 
theretofore been removed from the premises by himself and another, 
who, at his request, assisted in removing it, and that he had requested 
certain other persons to secrète and hide, in and on the premises, other 
property described in the indictment. The indictment is in two 
counts, but, as the second count is substantially the same as the iàrst, 
it need not be separately mentioned. To this indictment the défend- 
ant entered a plea of not guilty, a trial was had, resulting in a ver- 
dict of guilty, and a judgment was entered thereon sentencing the de- 
fendant to imprisonment in the Montgomery county jail for a term 
of six months. 

It is conceded, or at least not denied, on the part of the défendant : 
(1) That the proceeding before the référée in which the oath was ad- 
ministered was a proceeding in which the oath was authorized; (2) 
that the défendant, having been sworn, gave évidence therein; (3) 
that his testimony as set out in the record was given; (4) that it was 
material to the issue or point of inquiry, leaving only the question of 
the falsity of his testimony for détermination. At the close of ail of 
the évidence the défendant requested the court to instruct thé jury 
to acquit, which request was denied, and this action of the court is 
the only assignment of error relied upon in this case. 

In order to détermine this question, it becomes necessary to examine 
the évidence offered by the government in support of the indictment. 
In doing so, we adopt in part the abstraçt of the évidence found in the 
government's brief. Six witnesses were sworn for the government, 
but as the testimony given by two of them, relating to some sheet 
music and a small stereopticon, was withdrawn from the considéra- 
tion of the jury by the court, it will not be necessary to consider it. 

Théodore Bierey testified that he had been employed at Hashagen's 
Auditorium as a bartender prior to February 6, 1906; that he had 
taken some property from the auditorium under the direction of Henry 
Hashagen right after Christmas, 19€5; that Henry Hashagen had 
asked him to, and he did take certain property, describing it, to his 
house to keep it there until the bankruptcy case was concluded; that 
the défendant requested him to secrète certain other property in the 
cellar and bury it in the cinders so that the trustée would not find it; 
that the défendant was présent and helped him cover this property 
with cinders; and that the défendant requested him to secrète other 
property, some of it over the ceiling and some of it underneath the 
stage. 

George Neff testified that he was employed as an engineer at the 
Hashagen Auditorium during the month of December, 1905; that he 
had been employed there for about two years; that he operated two 
picture machines, and was employed at that place at the time Fred 
Hashagen went into bankruptcy. The witness testified in regard to 
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the picture m?içhines, or sterpopticpns, and that a bill of sale had 
been executed to him for tjie large one, without considération, by 
Henry Hashagen, so that he couldclaim it at the time of the hearing 
in the bankruptcy case. He corrected this statement, however, in 
answer to a question by the court, as follows : 

"The Court: Q. Let me understand. You got the blU of sale for that ma- 
chine from whomî A. Henry Hashagen. Q. And net from Fred? A. I 
mean, from Fred. Q. And not from Henry? A. No, sir. 

"The Court: Now, then, that explains It. He says that It was from Fred 
ail the tlmè. 

"The Court: Q. In your examlnatlon you mentioned Henry. Then you 
were mlstaken as to that? A. Yes, sir; I mean Fred. 

"Mr. Blodgett: There Is no dispute about that. 

"The Court: But in hls testimony he said Henry. 

"Mr. Blodgett: He afteirwards corrected it. I concède It was Fred.'' 

This witness also testified that he had secreted some property in 
the basement at the request of the défendant. 

William C. Connett testified that he was the trustée of the Fred W. 
Hashagen estate; that he was appointed on the 3d of January, 1906, 
and took charge of the estate; that he thereafter went out to the 
Hashagen Auditorium and took officiai charge of the property there; 
that the défendant went over the premises with him and pointed out 
what property belonged to the bankrupt; that he then had appraisers 
appointed, and went back and listed the property which was there ; 
that the défendant went around from place to place and showed him 
and the appraisers ail the property which he said belonged to the 
bankrupt ; that at the time he took officiai charge of the premises he 
saw Bierey, NefF, the défendant, and the sheriff, who was then in 
charge ; that on the occasion of his first visit, in a conversation had 
with the défendant, he asked. him where Fred. was ; the défendant 
replied that he was not there at that time ; that he then requested the 
défendant to show him the property which belonged to Fred; that 
the défendant took him over the premises and pointed out the varions 
pièces of property which belonged to the bankrupt, also certain prop- 
erty which he said belonged to him, and certain other property 
which he said belonged to other people; that he asked the de- 
fendant at the time to show him ail of the property that belonged to 
the bankrupt; that none oî the property described in the indictment 
was pointed out to him by the défendant; that' the défendant told 
him that the property he had pointed out was ail of the property of 
the bankrupt; that the property described in the indictment was sub- 
sequently discoyered, part of it secreted at différent places on the 
premises, and part of it at Bierey's house. He then described in dé- 
tail the property found at the différent places. 

H. G. Gleveland testified that he was appointed one of the apprais- 
ers in the Fred W. Hashagen estate; that he visited the Hashagen 
Auditorium on February 6th or 7th, in his officiai capacity; that he 
discovered certain property, describing it, under a pile of cinders in 
the basement next to the engine room, and other property between. 
the rafters on the ceiling of a water-closet, under the stage, and in a 
closet in another portion of the building. 
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We have thus set out at some length the substance of the tcstimony 
offered on behalf of the government. It is contended by the défend- 
ant that he cannot be convicted of the crime charged in the indict- 
ment except upon the testimony of two crédible witnesses, or of one 
crédible witness who must be corroborated strongly by other évidence 
as to the falsity of defendant's statement under oath. He insists that 
there is no corroboration of Bierey's testimony; that finding the 
property at the place where Bierey said it was secreted only cor- 
roborated Bierey as to that fact, and not as to his statement that he 
secreted it there at the request of the défendant. Standing alone, 
that would probably be true, but the record shows that the défendant, 
at the time the trustée took possession, pointed out the property which 
he said belonged to his brother, and assured the trustée that that was 
ail of the property on the premises which was owned by his brother, 
and in addition to that we have the statement of Nefï that he secreted 
certain property at the request of the défendant. The record shows 
that the défendant had been employed there for a number of years 
by his brother, and was entirely familiar with the premises and with 
ail of the property, so that the case does not rest alone upon Bierey's 
testimony and the property secreted by him, but is to be determined 
from a considération of ail of the facts and circumstances disclosed 
by the évidence at the trial. 

It was formerly held, Archibald's Criminal Pleading, 157, that: 

"Upon an Indictment for perjury, there must be two witnesses ; one alone 
Is not sufflclent, because there Is in that case only one oath agalnst another." 

In Starkie's Law of Evidence, the rule is stated thus : 

"It Is a gênerai rule that the testimony of a single witness Is Insufflclent 
to warrant a conviction on a charge of perjury. This is an arbitrary and 
peremptcry rule, founded upon the gênerai appréhension that It would be 
unsafe to convict In a case where there is merely the oath of one man to 
be welghed agalnst another. Nevertheless, it very frequently happens, in 
partlcular cases, that the testimony of a single witness preponderates agalnst 
the limlted testimony of many." 

And the same atithor again says: 

"So, in the case of perjury, two witnesses are essentlal ; for otherwlse 
there would be nothlng more than the oath of one man agalnst that of another, 
upon which the jury could not safely convict" 

But this strictness has long sînce been relaxed, and we find many 
cases in the bocks where convictions have been sustained upon the 
testimony of a single witness, corroborated by circumstances proved 
by independent évidence sufficient to warrant the jury in saying that 
they believe one rather than the other. In other words, the évidence 
of the witness, together with the other facts and circumstances proved 
on the trial, must be something more than sufficient to counterbalance 
the oath of the défendant and the légal presumption of his innocence. 

After a careful examination of the record, we are of opinion that 
the évidence, upon the whole, was sufficient to warrant the submis- 
sion of the case to the jury, and the judgment of the District Court is 
afSrmed. 
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GRADY T. ST. LOUIS TRANSIT 00. 

(Circuit Court of Appeals, Blghth Circuit. Aprll 6, 1909.) 

No. 2,514. 

1. Caebikes (§ 317*) — Steeet Raileoads— Injtjbies to Passenqees— Oedi- 

NANCES. 

Where, In an action for Injuries to a street car passenger, plalntlff 
clalmed he was lujured by the sudden starting of the car after It had 
stopped to discharge passengers on the "near" crossing, whlle défendant 
denied that the car stopped, clalming that It had only slackeued speed 
before crossing an Intersecting track and was proceeding to the "far" 
crossing In accordance wlth Its rules when plaintiff endeavored to alight, 
the court did not err In admittlng certain city ordinances requiring that, 
at ail points where street railway tracks interseet or cross each other, 
the car should be stopped immediately before crossing the same so as to 
avold danger or collision, and should be stopped to take or discharge pas- 
sengers on the "far" side of the intersecting streets. 

LEd. Note. — For other cases, see Carriers, Dec. Dlg. § 317.*] 
SS. Caebiees (5 317*)— Steeet Railboads— Injtjkies to Passengebs— At.tght- 

ING FBOM OÀES— RXILES. 

Where, in an action for injuries to a street car passenger, défendant 
clalmed thàt he endeavored to alight at the "near" side of the street be- 
fore the stopplng place had been reached as the car slowed down before 
crossing Intersecting tracks, évidence of defendant's rules regnlating the 
crossing of other car Unes at street IntersectioTis was admissible as some 
évidence of reasonable care on defendant's part in the opération of Its 
cars. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1305; Dec. Dig. 
§ 317.*] 

8. Tbial (§ 251*)— Instbuctions— Applioability to Issues. 

Where, In an action for Injuries to a street car passenger while at- 
tempting to alight, plalûtlffs pétition charged that the car stopped and 
was standing stlU when he attempted to get ofC, and that before he could 
do so the car started suddenly and threw hlm to the ground, and tbere 
was n6 évidence that plalntlff was injured by the sudden Increase of 
speed or by a sudden jolt of the movlng car, whlle he was attempting to 
alight, a request to charge that if the car had slowed down, and whlle 
plalntlff, having reasonable ground to belleve that the car had stopped 
or was about to stop, attempted to alight, when it started agaln, and in 
so I starting tbo car defendant's servants were négligent, plaintiff was 
entitled to fecover, was properly refused as not wlthin the issues. 

[Ed. Note. — For other cases, see Trial, Dec. Dig. § 251.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Ford W. Thompson (W. B. Thompson, on the brief), for plaintiff 
in error. 

Thomas M. Pierce (Boyle & Priest and G. T. Priest, on the brief), 
for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and RINER, Dis- 
trict Judge. 

RINER, District Judge. This was an action brought in the Circuit 
Court by the plaintiff in error, hereafter called the "plaintiff," against 

*For other cases ses same toplc & S nttmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the défendant in error, hereafter called the "défendant," to recover 
damages for personal injuries in the sum of $35,000. The trial re- 
sulted in a verdict for the défendant. Plaintifï allèges in his pétition : 
That on the 35th of April, 1904, he was a passenger on a street car 
operated by the défendant, on Olive street, in the city of Saint Louis ; 
that said car was west bound; that he boarded the car at the corner 
of 18th and Olive streets, going west on Olive street to Vandeventer 
avenue, which intersects Olive street. He further allèges that when the 
car was stopped at Vandeventer avenue, and while passengers were 
leaving the car in front of him and plaintiff was awaiting his turn to 
leave the car, believing and having good and sufficient reason to believe 
that the car was stopped for the purpose of discharging passengers, 
and while he was in the act of alighting and was stepping down upon 
the street, and before he had been given a reasonable time to alight, 
defendant's servants in charge of the car negligently and carelessly 
caused the car to be suddenly started forward, thereby throwing plain- 
tifï violently into the street, whereby he sustained the injuries for 
which he seeks to recover damages. 

The défendant answered, first, by a gênerai déniai, and, second, al- 
leged that whatever injuries the plaintiff sustained were caused by his 
own négligence, in carelessly and negligently attempting to alight 
from a moving car at a place other than a regular stopping place for 
the purpose of discharging passengers, and after having been warned 
by the conductor in charge of the car not to alight therefrom vmtil the 
car should be stopped at a regular stopping place. 

The plaintiff and some of his witnesses testified that the car stopped 
on the east side of Vandeventer avenue, while witnesses for the de- 
fendant, including the conductor and motorman, gave évidence : That 
the car did not stop, but merely slowed down ; that the regular stop- 
ping place was on the west side of Vandeventer avenue ; that the rea- 
son for slowing down on the east side of Vandeventer avenue was for 
the purpose of ascertaining, as they expressed it, "whether Vande- 
venter avenue was clear," there being a car line upon that street which 
the Olive street line crossed, at right angles. There was no évidence 
that there was any sudden increase in the speed or movement of the 
car while it was moving. The only évidence was that after the car 
had stopped, and while the plaintiff was in the act of alighting, the car 
started with a sudden jerk, and threw the plaintiff to the street. 

The court instructed the jury that the law required of a common 
carrier the utmost practicable care and diligence in transporting pas- 
sengers, and that it would be liable for the smallest carelessness, either 
upon its part or upon the part of its servants, if any injury resulted 
directly from such carelessness. The court further said to the jury : 

"If, from ail the évidence before you, you flnd and believe that the car 
In question came to a stop at or near the east side of Vandeventer avenue 
before proceeding vs^estward and crossing that avenue, and remained stopped 
for a sufficlent length of time to permit passengers to leave the car at that 
point, and that defendant's servants In charge and In control of the car savr 
passengers leaving the car at that point while said car was stopped, or by 
the exercise of that degree of care which they owed to passengers, as here- 
Inbefore explalned, mlght hâve seen the passengers who left the car, or who 
might wlth reasonable probablUty attempt to leave the car at that point 
169 F.— 26 
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whlle the pame vas stopped, and that défendant'» servants or agents elther 
saw plalntiœ Jeaving the car and lu tbe act of departlng therefrom, or by the 
exercise of the degree of care already mentloned could hâve seen hlm leavlng 
the car or In the act of departlng therefrom, and that by holding the car 
stlll and permlttlng the plaintlff ta allght bef ore startlng the car forward 
plaintift would not hâve been Injured, and that they nevertheless started 
It forvcard, and that In so startlng the défendant falled In Its duty, and that 
as a dlrèût resuit of the fallure It caused plaintlff to be thrown to the street 
and suffer Injury, you should flnd for the plaintlff, unlees you flnd and belleve 
that In so actlng the plaintlff falled to exercise reasonable care on hls part 
for hls own safety." 

Four errors are assignée! : 

First. That the court erred in admitting in évidence ceitain sections 
of the ordinances of the city of St. Louis, which contained the follow- 
ing provisions : 

"At ail points where the street rallway tracb Inteirsects or crosses other 
Street rallway tracks the car shall be stopped Immedlately bef ore crossIng 
the same, so as to avold danger of collision," and "Street cars shal! be 
stopped for taklng or dlscharglng passengers, as follows: « * • Those 
golng westward shall stop on the west slde of the Intersectlng streets." 

We do not think it was error to admit thèse provisions of the ordi- 
nances. Jackson v. Grand Avenue Ry. Co., 118 Mo. 199, 34 S. W. 
193. In that case the court said: 

"The ordlnance was admissible as the foundatlon of the rule adopted by 
the défendant that Its cars should only stop at the far crossing to let offi 
passengers for that crossing. The rule was In obédience to, and In harmony 
wlth, the ordlnance. Moreover, it was admissible in connection wlth the 
testlmony of plaintlff and the conductor that she notified hlm when she got 
on the car and pald her fare that she wanted to get offi at Nlnth street. In 
the absence of any subséquent notification of a change In her intention or 
désire to get offi before reaching Nlnth street, he mlght well présume she 
would walt tiU the car reached the place, flxed by the ordlnance for its 
stopplng at that Junetlon; and it was also compétent in connection wlth hls 
évidence that the car did not stop, but merely slacked Its speed whlle ap- 
proaching the crossing. Défendant mlght fairly argue that, as the ordlnance 
requlred the car to go to the farther side of the street, any stop on the soutb 
slde would naturally be only momentary, and to get the signal, and not to let 
off passengers, as was testifled by the conductor. We can see no impropriety 
in thls évidence. We ttink it was proper to put ail the circumstances before 
the jury." 

It was also insisted under thîs assignment that the court erred in 
admitting évidence in regard to the rules of the défendant company 
regulating the crossing of other car lines at the intersection of streets. 
In Frizzell v. Omaha St. Ry. Co., 134 Fed. 176, 59 C. C. A. 383, 
where this exact question was involved, Judge Sanborn, speaking for 
this court, said: 

"The adoption and enforcement of such a rule was certainly some évidence 
of reasonable care In the opération of ail its cars aCross the streets of the 
city of Omaha, including the car upon which the plaintlff was riding. In 
vlew of thls fact, the admission of the rule in évidence cannot be said to be 
error." 

In that case the rule required defendant's employés to cross the 
street before stopping the car. In this case the testimony tends to 
show that the rule required the employés in charge of the car to hâve 
the car under contrôl and to stop if there was danger of collision. 
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The second error complained of is the refusai of the court to give 
to the jury an instruction offered by the plaintiff, to the effect that if 
the jury found from the évidence that the plaintiff inquired of the 
conductor whether or not he was near his destination — 

"and that the conductor replied that the next stop would be Vandeventer 
avenue, and that thereafter, without another stop, the car approached the 
east sirte of Vandeventer avenue, and. In so approachlng Vandeventer avenue, 
slowed down to a very slovc rate of speed, and either stopped stlU or nearly 
came to a stop on said east slde of Vandeventer avenue, and that at such 
tlme and place plaintiff belleved, and under ail clrcumstances had reasonable 
ground to belleve, that sald car had stopped, or was about to stop to dis- 
charge and let off passengers desiring to leave sald car at Vandeventer 
avenue, and that plaintiff thereupon proceeded to leave sald car, and In so 
leaving the sald car exerclsed such a degree of care and caution as reason- 
ably prudent and careful persons of ordinary intelligence may reasonably be 
expected to make use of under llke circumstances, and that, while so leav- 
ing and departing from said car, defendant's servants in charge of said car 
caused sald car to be started forward, and that under ail the facts and 
circumstances detalled in évidence you belleve that In so startlng sald car for- 
ward defendant's servants failed to exercise the very hîghest degree of care 
which may reasonably be expected of prudent and cautions men under like 
circumstances, and that as direct resuit of their fallure so to do plaintiff 
was thrown from said car and injured, you will flnd for the plaintiff." 

This instruction was properly ref used because no such issue was pre- 
sented or tried. 

Plaintiff charged in his pétition that the car stopped, that while it 
was standing still he attempted to alight, and that before he could 
do so the car was started with a sudden jerk and threw him to the 
ground. The court properly limited its instructions to the issues as 
made by the pleadings and disclosed by the évidence. There is no 
other évidence tending to show that the plaintiff was injured by the 
sudden increase of speed or by a sudden jolt or movement of a mov- 
ing car while he was in the act of alighting. The allégation in the 
pétition and his testimony is that the car had stopped still at the time 
he attempted to alight. This was denied by the défendant, and the 
défendant offered testimony to show that the car merely slowed down 
and did not stop. And as was said by Judge Sanborn in Frizzell v. 
Omaha St. Ry. Co., supra : 

"Instructions to the jury should be Umlted to the facts of the case on trial, 
and to the rules of law which apply to those facts, and which govern the 
real issues they présent, and nelther théories which there Is no évidence to 
sustaln, nor rules of law which are inapplicable to the évidence actually 
presented, should be embodled In the charge of the court" 

The view we hâve taken of the question presented by the second as- 
signment of error renders it unnecessary to discuss the third and 
fourth assignments. 

We think the charge of the court fairly presented to the jury the is- 
sues in the case and properly stated the rules of law applicable there- 
to, and that there was no réversible error in the trial of the case. 

The judgment of the Circuit Court is affirmed. 
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V UNION STOCETAKDS CO. OF OMAHA v. UNITBD STATES. 
(Circuit Court of Appeals, Elghth arcult Aprll 2, 1909.) 
No. 2,821. 

OOMMEEOE (§ 27*)-- CaKBIEES-tINTEESTATE COMMEECK— STOCKTABDS COilPAHT 

CoND-crcTiN0 Paet of Teanspoetation bt Bailboad foe Caeeiees— 
Safety Appliance Law— "Common Caeeiee Enoaqed in Inteestatb 
gommeece." 

A stockyards company whleh owns and malntalns at a large shipplng 
point an extenslve stockyards which is in effect tlie live stock dépôt 
of aU tlie railroad companies doing business at tliat point, and which owns 
and malntalns several miles of railroad tracts extending over Its own 
premlses from Its stockyards to a transfer track (also on its own prem- 
Ises) Connecting with the several tracks of the railroad companies, and 
which by means of Its own locomotives and servants transports for hlre 
over Its tracks ail shipments of llve stock accepted by the railroad com- 
panies for carriage to and from such stockyards, Including such ship- 
ments as are Interstate, is a common carrier engaged in Interstate com- 
merce by railroad wlthln the meaning of the safety appliance law of 
Congress, although the cars in which it transports such shipments are in 
every instance the cars of the railroad company from which the shipment 
Is recelved or to whleh it is delivered at the transfer track, and although 
the stockyards company does not collect the compensation for Its serv- 
ice directly from the shippers or consignées, but only from the railroad 
companies delivering the loaded cars to it, or receiving them from It, at 
the transfer track, and although its service is perf ormed and its com- 
pensation is paid In accordance with a contract between it and the rail- 
road companies. 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. { 27.*] 
(Syllabus by the Court) 

In Error to the District Court of the United States for the District 
of Nebraska. 

For opinion below, see 161 Fed. 919. 

Frank T. Ransom, for plaintiff in error. 

Luther M. Walter, Spécial. Asst. U. S. Atty. (Charles A. Goss, U. S. 
Atty., and A. W. Lane, Asst. U. S. Atty., on the brief). 

Before VAH DEVANTER, Circuit Judge, and W. H. MUNGER, 
District Judge. 

VAN DEVANTER, Circuit Judge. The single question to be con- 
sidered in this case is, Is the Union Stockyards Company of Omaha a 
"common carrier engaged in interst'ate commerce by railroad," within 
the meaning bf the safety appliance lnw ()i Congress, Acts March 2, 
1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), April 1, 
1896, c. 87, 29 Stat. 85, and March 2, 1903, c. 976, 32 Stat. 943 (U. S. 
Com^. St. Supp. 1907, p. 885) ? In the District Court, where the ques^ 
tion arose upon an agreed stat'ement of facts, it was answered in the 
affirmative. 161 Fed. 919. The facts disclosed by the agreed state- 
ment are substantially as follows: The stockyards company is a Ne- 
braska corporation, and owns and conducts an extensive stockyards at 

•For otliar oases see lame toplc & { numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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South Omaha equipped with many sheds or pens wherein it receives, 
feeds, waters, cares for, and otherwise handles live stock as directed 
by the owners thereof. On the margin of and adjoining its yards are 
several large packing houses wherein live stock is slaughtered and the 
product is prepa'red for shipment to market. Some other industrial 
plants are also similarly located. Upon its premises it owns, maintains, 
and uses, conformably to it's articles of incorporation, 35 miles of rail- 
road tracks extending from its sheds or pens to a transfer track (al- 
so upon its premises) which connects with the railroads of the 8 or 
10 railroad companies doing business at South Omaha. It receives 
from thèse companies at the transfer track cars loaded with live stock 
and other freight, and then, with its own locomotives and employés, 
moves them over its tracks to their ultimate destination, whetber that 
be its sheds or pens or one of the packing houses or other industrial 
plants, where it delivers each shipment to the proper consignée. In 
like manner it moves cars loaded with live stock and other freight 
from its sheds or pens and the several packing houses and other in- 
dustrial plants to the transfer track, and there delivers them to the rail- 
road companies designated by the shippers. And in the same way it 
returns the empty cars to the transfer track after the in-bound freight 
has been unloaded, and takes empty cars from that track to its sheds 
or pens and to the several packing houses and other industrial plants 
so that out-bound freight may be loaded into them. The cars moved 
over it's tracks are in every instance the cars of the railroad Compa- 
ny from which the shipment is received, or to which it is delivered. 
Neither in-bound nor out-bound shipments are broken or transferred 
from one car to another at the transfer track, but instead are carried 
in the same cars from the point of origin to the point of ultimate des- 
tination, including that part of the carriage which is over the stock- 
yards company's tracks. Of the in-bound live stock about 45 per 
cent, is from states other than Nebraska, and of the out-bound about 
87 per cent, is destined to other states. The stockyards company does 
not issue any bills of lading, does not collect any charge for its serv- 
ice- directly from shippers or consignées, and does not participate in 
est'ablishing any through rates inclusive of its service, but it does ex- 
act fixed charges (on the car basis) for that service, and collects them 
monthly from the several railroad companies from which the ship- 
ments are received or to which they are delivered. It has no stations 
in its yards other than the places where live stock and other freight 
are unloaded and loaded at its sheds or pens and at the several packing 
houses and other industrial plants. It does not hold itself out as ready 
or willing generally to carry freight for the public, but only to carry 
such as is offered in the manner and at the places hère described. Ail 
of the railroad companies whose roads connect with the transfer track 
are common carriers engaged in moving Interstate commerce, and it 
is in accordance with a contract with them that the carriage over the 
tracks of the stockyards company is conducted, and the compensation 
therefor is paid, in the manner hère described. In the contract this 
carriage is spoken of as "switching," and the compensation therefor 
as a "switching charge." The number of cars carried by the stock- 
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yarfeçowfpahyf over its tracks each day is about 625. Other iacts dis- 
*closed sitt tli^^agreed statement are deemed immateriaj. ., 

It is thôicontèntibn of counsel for the stockyards cômpany that the 
service performed by it is such only as the railroad çompanies are 
bound to perform for their patrons; that having no'faciHties for per- 
forming this service at' South Omaha the railroad çompanies merely 
employ the sto'ckyards company to furnish the requisite faciîities and 
to operate them ; that the performance of this service undér such an 
employment does not make the stockyards company a common carrier, 
or its property used therein a railroad ; and that this service is purely 
a local switching service, which follows or précèdes transportation, 
and is not interstate commerce. 

The discussion will be simplifîed, but not otherwise affected, if we 
put out of view the dead freight to and from the packing houses and 
other industrial plants, and consider only the live freight to and from 
the sheds or pens. 

It must be conceded that the stockyards company would not be a 
common carrier, nor the property used by it a railroad, if its opérations 
were confined to maintaining the sheds or pens, to unloading ship- 
ments thereto, to loading shipments therefrom, and to feeding, water- 
ing, caring for, and otherwise handling live stock therein. But its 
opérations are not thus confined. On the contrary, they include the 
maintenance and use of railroad tracks and locomotives, the employ- 
ment of a corps of operatives in that connection, and the carriage for 
hire over its tracks of ail live stock destined to or from the sheds or 
pens, which, in effect, are the dépôt of the railroad çompanies for the 
delivery and receipt of shipments of live stock at South Omaha. The 
carriage of thèse shipments from the transfer track to the sheds or 
pens and vice versa is no less a part of their transit between their 
points of origin and destination than is their carriage over any other 
portion of the route. True^ there is a temporary stoppage of the load- 
ed cars at the transfer traçk, but that is merely incidental, and does 
not break the cont'inuity lof the transit any more than does the usual 
transfer of such cars from one carrier to another at a Connecting point. 
And it is of little significance that the stockyards company does not 
hold itself out as ready or willing generally to carry live stock for the 
public, for ail the railroad çompanies at South Omaha do so hold 
themselves out, and it stands ready and willing to cohduct, and actual- 
ly does conduct, for hire a part of the transportation of every live 
stock shipment which they accept for carriage to or from that point, 
including such shipments as are interstate. Moreover, the Suprême 
Court of Nebraska pronounces it a common carrier in the spécial line 
to which it dévotes its énergies, although not a common carrier for ail 
purposes. State ex rel. v. Union Stockyards Co. (Neb.) 115 N. W. 
627, 631. In thèse circumstances controlling décisions leave no room 
l'o doubt thatJt isa common carrier engaged in interstate commerce 
by railroad within the meaning of the safety appliance law. United 
States V. Colorado & N. W. R. Co., 157 Fed. 321, 85 C. C. A. 27, 15 
L. R. A. (N. S.) 167, pétition for certiorari denied 209 U. S. 544, 28 
Sup. et. 570, 53 h. Ed. 919; United States v. Colorado & N. W. R. 
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Co., 85 C. C. A. 48, 157 Fed. 342 ; Chicago, M. & St. P. Ry. Co. v.. 
Voelker, 129 Fed. 522, 65 C. C. A. 226, 70 L. R. A. 264; Johnson v. 
Southern Pacific Co., 196 U. S. 1, 22, 25 Sup. Ct. 158, 49 L. Ed. 363 ; 
McNeill V. Southern Ry. Co., 202 U. S. 543, 26 Sup. Ct. 722, 50 L. 
Ed. 1142 ; Missouri Pac. Ry. Co. v. Larabee Flour Mills Co., 211 U. 

S. 612, 624, 29 Sup. Ct. 214, 218, 53 L. Ed. ; Louisville & Nash- 

ville R. Co. V. Central Stockyards Co., 212 U. S. 132, 29 Sup. Ct 246, 

248, 53 L. Ed. . 

The judgment is accordingly affirmed. 



UNITED STATES v. SOUTHERN PAC. CO. 

(Circuit Court of Appeals, Eighth Circuit April 3, 1909.) 

No. 2,892. 

1. Railboads (§ 229*) — Eqtjipment of Trains— Safett Appliance Acts. 

Tlie safety appliance acts (Act March 2, 1893, c. 196, 27 Stat. 531 
[U. S. Comp. St. 1901, p. 3174]; Act April 1, 1896, c. 87, 29 Stat 85; 
Act March 2, 1903, c. 976, 32 Stat. 943 [U. S. Comp. St Supp. 1907, p. 
885]), prohiibiting rallroads from uslng equipment not fltted with coupiers 
whlch can be uncoupled without the necessity of a man going between 
ttie ends of tlie cars, imposes an absolute duty on carriers of Interstate 
commerce to so maintain thelr equipment used in interstate commerce, 
wlilcli duty is not performed by the exercise of reasonable care. 
[Ed. Note. — For other cases, see Kailroads, Dec. Dig. § 229.* 
Duty of railroad companies to furnish safe appllances, see note to 
Felton V. Bullard, 37 C. C. A. 8.] 

2. Raieeoads (§ 254*) — Safety Appuahcb Acts— Moving Defeotive Cabs— 

Penaltibs— Instructions. 

In an a-etion against an Interstate carrier to recover penalties for the 
moving of equipment in interstate commerce not equlpped with auto- 
matic coupiers whlch can be operated without the necessity of a man 
going between the ends of the cars, an instruction that if the cars in 
question were defectlve, and were being actually used in moving inter- 
state trafflc, or in connection with other cars at the tlme of moving such 
trafflc, défendant might continue such movement, if and as long as it was 
reasonably necessary to do so in order to get the cars repaired, was er- 
roneous. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 254.*] 

In Error to the District Court of the United States for the District 
of Utah. 

Hiram E. Booth (William M. McCrea and Luther M. Walter, on 
the brief), for plaintiff in error. 

George H. Smith (P. L. Williams and John G. Willis, on the brief), 
for défendant in error. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a civil action in eight counts 
to recover penalties for that number of violations of the safety ap- 
pliance laws of the United States. Act March 2, 1893, c. 196, 27 
Stat. 631 (U. S. Comp. St. 1901, p. 3174) ; Act April 1, 1896, c. 87, 

*For other tasea see same topic & | numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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29 Stat. 85 ; Act March 2, 1903, c. 976, 32 Stat. 943 (U. S. Comp.^ 
St. Supp. 1907, p. 885). Thèse statutes make unlawful the use of 
any locomotive engine in moving interstate traffic unless it- is equip- 
ped with a power-driving wheel brake and an appliance for operating 
the train brake system, and render unlawful the hauling or using of 
any car in moving interstate traffic when not equipped with couplera 
coupling automatically by impact and which can be uncoupled without 
the necessity of a man going between the ends of the cars. Two 
counts of the complaint are founded upon the use of engines, and the 
other six upon the use of cars, not equipped, the former with brakes, 
and the latter with couplers, as required by law. A verdict was found 
and judgment rendered in favor of the United States on the two 
counts relating to the engines, and in favor of the défendant on the 
other six counts. This writ of error, prosecuted by the United States, 
challenges the judgments rendered against it on thèse last-mentioned 
counts. 

The évidence tended to show that at the several times stated in 
the complaint the couplings on each of the six cars in question were 
defective, that ail but one of them carried interstate traffic, and that 
one formed a part of a train of other cars which were being used 
in that traffic. There was évidence tending to show that thèse cars, 
in their defective condition and loaded as just stated, were hauled by 
the défendant carrier from a repair track to an interehange track, or 
vice versa, and otherwise in and about the yard of the défendant Com- 
pany in Ogden, Utah; that this yard was much congested; that the 
scarcity of repair men, who ordinarily made repairs on the repair 
track, made an unusual amount of switching necessary ; that the Sys- 
tem of handling bad-order cars in the Ogden yard was to mbve them 
only so far as was necessary in order to get them out of the way of 
cars which were in good order; that the movement of such cars was 
limited to the Ogden yard, and made only for the purpose of separat- 
ing the bad-order cars from thè good-order cars, or to place them 
where they could be conveniently repaired. In view of this and other 
like évidence the trial court charged the jury as foUows: 

"It Is Immaterial as to the distance over which the car is used, unless It 
was used simply for the purpose of repairing the defect, and used only when 
necessary for that purpose. There is no mechanism, no device, that may not 
gèt out of repalr; and an Interprétation must not be placed on the statute 
that will impose a liabillty for the failure to perform a duty Impossible of 
discharge. So ,that a movement of thèse cars after the coupler Is out of 
repair, that is simply for the purpose of having it repaired, and is reasonably 
necessary for that purpose, under the conditions then confrontlng the de- 
fendant, would not be.a violation of this act. But any greater movement than 
is reasonably necessary for that purpose, under the existing conditions then 
confrontlng the défendant, provided this greater movement is aiso a move- 
ment of Interstate traffic, to which I hâve already called your attention, is a 
violation of the law." 

Exception was duly preserved to this portion of the charge, and 
the giving of it is the only error assigned and now relied on by the 
United States. This portion of the charge déclares, in substance, 
that a movement of cars used in interstate traffic not equipped as pre- 
s.cribed by the safety appliance law, when and so far only as is reason- 
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ably necessary for repair, is not a violation of the law. Since the dé- 
cision by the Suprême Court of the case of St. Louis, I. M. & S. 
Ry. Co. V. Taylor, 310 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061, 
we hâve uniformly held that the safety appliance law imposed an ab- 
solute duty upon carriers of interstate commerce to equip and main- 
tain their engines and cars used in or in connection with that service 
in the way prescribed by that law, and that the performance of this 
duty is not excused by the exercise of reasonable care. United States 
V. Atchison, T. & S. F. Ry. Co. (C. C. A.) 163 Fed. 517; United 
States V. Denver & R. G. R. Co. (C. C. A.) 163 Fed. 519; Chicago, 
M. & St. P. Ry. Co. V. United States (C. C. A.) 165 Fed. 423. In 
the récent case of Chicago & N. W. Ry. Co. v. United States (C. 
C. A.) 168 Fed. 236, we recognized the doctrine of the former cases, 
and in view of the amended act of 1903 (32 Stat. 943), which en- 
larged the scope of the original law, so as to include, not only the 
engines and cars contemplated in the act of 1893, but "ail trains, loco- 
motives, tenders, cars and similar vehicles" used in interstate com- 
merce and "ail other locomotives, tenders, cars and similar vehicles 
used in connection therewith," we undertook to classify the vehicles 
embraced in the original act as amended. We there said : 

"Reading thèse statutes together, as they hâve been Interpreted by the 
courts, they include, flrst, vehicles actually moving interstate trafflc ; second, 
sueh vehicles, though empty, when moving to points for the purpose of receiv- 
ing Interstate traffic, or otherwise commercially used by the carrier; and, 
third, vehicles used in connection with vehicles embraced in either of the 
two former classes. This would include cars that were ont of repair, and 
were being transported solely for the purpose of repair, If they were placed 
In trains whose vehicles corne within either of the first two classes." 

As a coroUary to the classification so made we reached and stated 
the conclusion that any movement of vehicles after they became dé- 
tective, for the purpose of repairing them, must, in order to escape 
the penalties imposed by the act, be "wholly excluded from commer- 
cial use themselves, and from other vehicles which are commercially 
employed." Conformity to the requirements of the law, as so inter- 
preted, it must be admitted, will often be inconvénient and sometimes 
impracticable ; but Congress had before it for considération the im- 
portant question of promoting the safety of employés and travelers 
upon railroads, and in the accomplishment of its purpose it may well 
be that the législative mind considered the inconvenience and imprac- 
ticability of a literal compliance at times with the law, and the consé- 
quent infliction of the light penalties imposed for its violation to be 
of little moment compared with the greater importance of protecting 
life, limb and property. Drastic measures are frequently necessary to 
protect and safeguard the rights and interests of the people. 

The présent case was tried before this court had decided any of the 
above-mentioned cases, and the learned trial judge, in that part of 
the charge complained of, plausibly enough applied the rule of dili- 
gence recognized by the common law, and thereby modified the ab- 
solute duty imposed by Congress upon carriers of interstate com- 
merce. He told the jury, in substance, that even if the cars in ques- 
tion were defective, and were being actually used in moving inter- 
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State traffic, or.in connection with.other cars whiçh were at the tiinç 
moving su(th traffic, the défendant might continue such movement if, 
and as long as, it was reasonably necessary to do so in order to get 
the cars repaired. 

This iwas clearly erroneous, and the judgment must accordingly be 
reversed,, and the cause remanded, with directions to grant a new 
trial. It is so ordered. 



In re BAUM. 
(Circuit Court of Appeals, Elghth Circuit Aprll 6, 1909.) 
No. 91. 

1. Bankbuptot (8 446*) — Pétition to Révise— Scope of Revibw. 

Where, on a pétition to revise and revlew an order requlrlng a bank- 
rupt to pay Into the reglstry of the court a certain sum of money or 
stand cbmmltted, the record dld not contaln the évidence, only such 
Koatters of law as were apparent on the face of the record could be 
consldered; It belng presumed that the facts dlsclosed by the évidence 
were suffl'clent to sustain the findlng and order. 

[Ed. Note. — ror other cases, see Bankruptcy, Dec. Dlg. S 446.*] 

2. BANEBUPTOT a 446*) — C0N€EALE]> ASSETS— Obdek fob Deliveey. 

Where the court fouud, In an order requlrlng a bankrupt to pay over 
money, that the bankrupt had concealed assets, and the order requlred 
the payment of money, It would be presumed that the court found that 
the assets consisted of money whlch was under the bankrupt's control 
when the order was made and that he was able to comply therewlth. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. S 446.*] 

8. Bankeuptot (I 136*) — Adjudication— Effect. 

A bankruptcy adjudication opérâtes to transfer to the trustée tltle to 
ail the bankrupt's property subject to distribution among his credltors, 
and. If It appears to the court's satisfaction that property of the bank- 
rupt's estate was In the bankrupt's control or possession, a lawful order 
for Its delivery may be made. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. S 136.*] 

4. BANKBUPTCt (I 136*) — ^WlTHHELD ASSETS- PaTMENT. 

An order requiring a bankrupt to pay over wlthheld money should 
requlre payment to the trustée, and not Into the reglstry of the court. 
[Ed. Note.-^For other cases, see Bankruptcy, Dec. Dlg. § 136.*] 

5. BANKEUPTCT (§ 136*) ^WlTHHELD ASSETS— PaYMENT— CONTEMPT. 

An order requlred a bankrupt to pay over withheld money, and de- 
clared that In default thereof he be held gullty of contempt, and dlrected 
the marshial to arrest and confine him In a specified jail and there saf ely 
keep hlm untll the order of the court was complled with or he was dls- 
charged. Held, that such order was erroneous as leaving the question 
of the bankrupt's default and conséquent contempt to the détermination 
of the mfarshal, the bankrupt belng entltled to a hearlng after default on 
an order to show cause why he should not be punished for contempt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 136.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western Division of the Eastern District of 
Arkansas. 

*For other eues aea Bame toplc & S nvmbbb lu Dec. & Am. Clgs. 1907 to date, & Rep'r Indexes 
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Joseph Ivoeb (Morris M. Cohn, on the brief), for petitioner. 
J. H. Carmichael, for respondent. 

Before HOOK, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

RINER, District Judge. On the 26th of December, 1907, Newman 
Baum, the petitioner herein, was adjudged a bankrupt by the United 
States District Court for the Western Division of the Eastern. Dis- 
trict of Arkansas upon a voluntary pétition. The pétition was re- 
ferred to a référée on the same day, and on the lOth day of January, 
1908, James A. Corner was elected trustée by the creditors and duly 
qualified. On the 24th of April, 1908, the trustées filed a pétition with 
the référée praying that the bankrupt be required to appear on the 
ISth day of May, 1908, to show cause why he should not turn over 
to the trustée certain moneys or merchandise alleged to hâve been 
knowingly and fraudulently concealed by the bankrupt. A response 
or answer was filed to the pétition of the trustée by the bankrupt de- 
nying ail of the allégations of the pétition. The testimony was taken, 
and on the 16th of June, 1908, the référée found that the bankrupt 
withheld from the trustée the sum of $17,939.54. A pétition for re- 
view was filed by the bankrupt with the référée, and the proceeding, 
including the évidence taken before the référée, was certified to the 
District Court. Upon considération of the record and testimony, the 
District Court entered the foUowing order: 

"This cause eoming on to be heard on the pétition of Newman Baum, the 
bankrupt herein, for a revlew of the order of the court entered herein by 
the Honorable Charles C. Waters, one of the référées of this court, requirlng 
sald Newman Baum to pay over to James A. Comer, trustée In bankruptcy 
of the bankrupt herein, the sum of $17,929.54, and a certification of said 
référée as to the dlsobedlence of sald Newman Baum of said order and of 
the recommendatlon of said référée, and this court, reviewing the testimony, 
doth flnd that sald Newman Baum bas concealed assets and failed to turn 
over to the trustée the sum of $16,461.62, and he Is hereby ordered to pay 
the sald sum of $16,461.62 into the registry of this court within thirty days 
from the date hereof, and In default thereof that he be held guilty of con- 
tempt of this court, and the marshal of this court Is directed to arrest sald 
Newman Baum and confine hlm in the Pulaski eounty jall, and there safely 
keep hlm untll the orders of this court shall be complled with or he be dis- 
charged by the court." 

And a pétition to revise and review this çrder was filed in this court. 

The record does not contain the évidence taken by the référée 
which was before the District Court. We must therefore présume that 
the facts disclosed by the évidence were sufficient to sustain the find- 
ing and order of the court. By this proceeding only matters of law 
apparent upon the face of the record can be considered. It is insisted 
by the petitioner that the court erred in ordering him to turn over 
the sum of $16,461.62 in cash, because the pétition to show cause 
did not State whether the bankrupt had concealed money or merchan- 
dise. The court found in its order that he concealed assets, and from 
the fact that it ordered the bankrupt to pay over money it must be 
presumed, we think, that it found that the assets consisted of money. 
and that the same was in his possession and under bis control, at 
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the time the order was made, and that he was able to comply with 
the order. 

An adjudication in bankruptcy opérâtes to transfer to the trustée 
the title to ail of the property of the bankrupt which was subject to 
distribution among his creditors, and, if it appears to the satisfaction 
of the court that property of the bankrupt's estate is in the control 
or possession of the bankrupt, a lawful order for its delivery may be 
made. The court, of course, could not require the petitioner to do an 
impossible thing and then punish him for refùsing to perform it. 
Therefore, from the fact that the court ordered him to pay over 
the money, it must necessarily hâve had before it testimony sufïi- 
cient to satisfy it of his ability to comply. 

The order, however, should be modified in two respects. It directs 
the petitioner to pay the money into the registry of the court within 
30 days. We think the order should require him to pay the money 
to the trustée. It further provides — 

"and in default theredf that he be held gnllty of contempt of this court, and 
the marshal of thls court Is dlrected to arrest said Newman Baum and con- 
fine him in the Pnlaski county jail, and there safely keep him untll the or- 
ders of thls court shall be complied with or he be dlscharged by the court." 

This leaves the cjuestion of his default and conséquent contempt of 
court to be determined by the marshal, without further action on the 
part of the court. He was entitled to a hearing upon that question, 
and it would then be a question for the court to détermine whether or 
not he was guilty of contempt, The order should be modified, direct- 
ing the bankrupt to pay the sum, which the court found he concealed, 
to the trustée within 30 days, and in default thereof that he show cause 
why he should not be punished for contempt. 

The case is remanded to the District Court with instructions ta 
modify its order in conformity with the suggestions made in this 
opinion, and, as so modified, the order is approved and confirmed, 
and the pétition for review dismissed at the costs of the respondent. 
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AMERICAN STEHL & WIEB CO. v. DENNING WIRB & FENCE CO. 

Carcuit Court of Appeals, Elghth Circuit April 10, 1909.) 

No. 2,867. 

1, Patents (8 39*) — Noveltt— Use or New Meanb or CoNSTEtrcTiorr. 

The validlty of a patent for a product or structure is not affected by 
the process or means by wbich it is made or whether it is made by liand 
or by machinery. 

[Ed. Note. — For otlier cases, see Patents, Dec. Dig. $ 39.*] 

2. Patents (§ 328*) — Invention— Woven Wibk Fbnce. 

Tlie Bâtes patent. No. 561,193, for woven wire fenclng havlng parallel 
Btrand wires and a séries of single plain stay wires Connecting the 
etrand wires together by being coiled at their end portions around the 
Btrand wires and intercoiled at their meeting ends, and in one form hav- 
lng the spaces between both the strand wires and stay wires graduated 
80 as to form graduated meshes, In view of the prlor art, is void for lack 
of Invention. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

For opinion below, see 160 Fed. 125. 

Thomas W. Bakewell and Paul Çakewell (Charles MacVeagh, on 
the brief), for appellant. 

Thomas A. Banning (Grimm, Trewin & Moffitt and Banning & 
Banning, on the brief), for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

FER CURIAM. The Circuit Court adjudged that claims 1 and 3 
of letters patent No. 561,193, issued on June 2, 1896, to Albert J. 
Bâtes, disclosed no patentable invention, and it dismissed a bill for 
their infringement. The American Steel & Wire Company of New 
Jersey appealed, and its counsel hâve urged with great force and 
abilîty maiiy reasons why in their opinion the decree should be re- 
versed ; but the opinion of Hon. Henry T. Reed (160 Fed. 125), the 
judge who rendered the decree in the court below, and the arguments 
of opposing counsel, hâve convinced that the decree was right, and 
that it must be sustained. The opinion of Judge Reed sets forth the 
material facts in the case and the reasons for the decree so satis- 
factorily that it is approved and adopted as the opinion of this court. 

Afïirmed. 



JORDAN AUTOMATIC SIGNAL CO. v. BROOKLYN HEIGHTS R. CO. et al. 

(Circuit Court, E. D. New York. March 25, 1909.) 

Patents (§ 328*) — Validity and Infeinoement— Electbic Railwat Signal 
System. 

The Jordan patent No. 497,408, for an electrical slgnaling System for 
rallways, has for Its spécial object the settlng of a ligbt or other signal 
at electrlc street rallroad crosslngs to give notice of the proximlty of a 

*For otber eues lee aame topic & i hdmbbb In Dec. & Am. Clgs. 1907 to date, & Rep'r Indexes 
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car. It covtrs a combinatlon of devices by whlch an auxlliary wlte 
extendlng a aistance either way from a crossing Is placed patallel with 
and near to tl^e trolley wire or main circuit, but normally Insulated 
theref rom. The trolley wheel or bther contact device on the car, how- 
erer, connecta tlie two wlres and keeps them in connection until It 
passes beyond the auxlliary wlre, and a carrent Is sent through the 
same to and through a signal circuit, where it lights a lamp or sets some 
ojlj^r danger signal and passes to the earth or other return circuit. 
Beld, that suçh patent was uot antlclpated, and discloses invention if 
llmited so as to include as an élément the signal circuit, but as so con- 
strued It Is not Infrlnged by a traln-slgnaling device by whlch a signal 
Is normally held at safety by a current through an auxlliary wire whlch 
is.shunted by an approachlng train. ' 

[Ed. Note.— For other cases, see Patents, Dec. DIg. § 328.*] 

In Equity. On final hearing. v 

D, Fra.nk Lloyd (William S. Jackson and E. Hayward Fairbanks, 
of counsel), for complainant. 

George D. Yeomans (Thomas Ewing.Jr., of counsel), for défend- 
ants. 

CHATFIELD, District Judge. The patent in question is one of 
the many growing eut df the ràpid development and extension of 
the methods of propelling street cars by electricity, soon after the 
successful commercial use of the transmission of a constant current 
to the dynamo of the car by means of a conductor in electrical and 
moving contact with the feed wire, in the form known as a "trolley." 
The patentée, one William H. Jordan, seems to hâve had in mind the 
particular advantage and utility of giving a signal at a street crossing, - 
or at other point of danger, upon the approach of a car, by means 
of the transmission of a portion of the current from the feed wire to 
the signal, when the car in question should reach a certain point, and 
to continue the opération of the signal or light until the car had passed 
along the track to a désirable distance upon the other side of the cross- 
ing. The transmission of a signal by an electric current, set in opéra- 
tion by a mechanical device, or by contact with an electrical conductor, 
was known in the art, and had been the subject-matter of various 
patents which will be referred to later. But Jordan used the idea of 
maintaining (by means of a second wire, in close proximity, but in- 
sulated, when not in use, from the feed wire of the trolley system) 
a signal current, active while the car should be passing over the space 
in which the présence of a car was to be signaled. Jordan did this 
by causing a portion of the current from the feed wire to be supplied 
by a sliding or rolling contact to this auxlliary wire, and, after passing 
through the signal, to return through the earth or other return con- 
ductor. He depicts in the drawings of his patent the placing of the 
auxlliary wire, with référence to the feed wire, in such manner that 
the concave rim of the trolley wheel would force the flexible auxlliary 
wire directly against the main feed wire, as the trolley wheel rolled 
along the feed wire, under the motion of the car. 

*For other ouei see same toplc & i numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The patent to Jordan was issued under number 497,408, dated May 
16, 1893, and contains the following spécifications, among others: 

"The présent Invention relates to means for displaying signais, partlcularly 
at road crosslngs, whleh signais are illuminated, or otherwise operated, by 
belng connected to a trolley or supply wire extendlng along a traek or way 
on which vehlcles are adapted to travel," etc. 

He States that the objects of the invention are to reduce expense 
and to simplify the circuit connections and apparatus. 

The claims of the patent are 11 in number, but it is agreed by the 
witnesses and attorneys for each party to this suit that the first claim 
sufficiently sets forth the principle involved and the appHcation of 
the patent, and that the resuit with référence to this claim would dé- 
termine that with référence to the others as to which infringement is 
charged. 

Claim 1 is as follows: 

"(1) In an electrical signaling System for railways, the comblnatlon of a 
main circuit, an auxillary circuit, a signal circuit connected between said 
auxlllary circuit and the earth or other return of the main circuit, and means 
carried by a car for malntalning electrical connection between the sald main 
and auxillary circuits, substantlally as set forth." 

In the course of his spécifications Jordan states that: 

"The signal lamps will ordlnarlly be out of circuit and unlighted. As a 
car cornes along" the contact wlU be made, the lamps Ughted, and the il- 
lumination contlnued, "untll the car passes from the signal trolley wire at 
the opposite end," when the lamps wlll remain out of circuit, and connection 
be had only with the trolley or feed wire until a place Is approached where 
it is necessary to give another signal. 

Jordan- further states that différent means for supporting the signal 
trolley wire may be used, and that the wires need not be placed over 
the car. 

With référence to this patent, as in the case of many others, the 
growth of the use of electricity as a motive power for street cars, and 
the adoption of what is known as the "third rail" or "shoe" system 
of contact alongside the car, and the underground conduit, in which 
there is also a third rail or wire, with a shoe or trolley connection; 
has made no différence in the scope of the patent. Similarly, the 
terms of the patents, speaking of devices with relation to trolley cars, 
hâve come to be frequently used indiscriminately with référence to 
any one of thèse three Systems. 

The défendant corporation maintains, among other electric car 
lines, a system of trains propelled by electric motors, upon an elevated 
track, in the city of Brooklyn, in this district, and at the particular 
points in question supplies current to the motors of the cars of thèse 
trains by means of a third rail placed alongside the track rails upon the 
elevated structure, and with a shoe or sliding contact continuously 
in position of contact with this third rail. 

The particular signais examined by the witnesses in the case, and 
treated as typica' of the subject-matter of the action, are located along- 
side of both the up and down tracks, near what is known as the "Boer- 
um Place Station," where a sharp curve, together with a change in 
grade, makes it désirable to give notice to the oncoming train in either 
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4Jiietiioix of the présence of a preceding train within the limits of 
dangerïmsproximity. The engineers of the défendant railroad, how- 
ever, were not content with the setting of a signal by either train, 
which should stand at danger or be lighted only upon the approach of 
another train. It was thought that the better method was to maintain 
a signal by a continuons current, which signal would be immediately 
released and set at danger, either by the présence of another train, or 
by any interruption in the passage of the current through the signal. 
This method of proving the integrity of the system seems to hâve been 
an outgrowth of the many devices by which an electrical current is 
maintajned as a test, and the interruption of that current taken as a 
signof danger or injury to the apparatus involved, and has long been 
known through the opération of téléphone and telegraph Hnes, as well 
as in connection with electric railroads. 

The défendant corporation, through its engineers, however, added 
to ,thç ,idça of a test current of this nature the continuing contact 
current described by Jordan in his patent. They supplied an increased 
currertt to the auxiliary or signal wire by so locating the signal wire 
as to bring the shoe of the trolley car into an electrical connection with 
the signal wire at a point immediately in front of the signal connec- 
tion through which the weak auxiliary current had previously been 
passing. This shoe acted as a shunting device and supplied an easier 
path to the current which passed through the auxiliary circuit or sig- 
nal wire, until the shoe should leave or become out of contact with 
that signjal wire at its further terminus. So long as this contact was 
maintained, the weak current, which had previously been sufficient to 
maintain the signal in place, would be absent, the signal would cease 
to be operated, and (in the form used by the défendant company) 
the rtiagnet holding an arm with a colored disk would release that 
arm, whereupon the signal, from its own weight, would fall into a 
position plainly designating danger. The présence of artificial ré- 
sistance at some point in the auxiliary circuit adds to the efficiency 
of the opération of this auxiliary current, and the device has proven a 
useful, convenient, and economical plan of protecting the track at 
the point in question from the présence of two trains in dangerous 
proximity. 

As has been said, there is and can be no différence in principle be- 
tween the application of the patent or of the defendant's method to a 
third rail rather than to a trolley wire, and aside from the fact that 
the patent calls for an open circuit, before contact is formed by the 
car, whilé the system of the défendant makes use of a closed circuit 
at ail times, the greatest différence lies in the location of the signal. 
In the Jordan patent the signal is to be located at a point in the auxil- 
iary circuit between the point of contact and the return conductor. 
In the défendants' system the signal is placed between the main con- 
ductor and the point of contact. The reason for this is apparent from 
the preceding explanation of the use made of the various currents. 
But the two questions, of location of the signal, and method of oper- 
ating the signal, are necessarily involved with each other in consid- 
ering whether the défendants' mode of construction is an infringement 
of the patent in question. 
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The foUowing diagrams simply and plainly show the arrangement 
and opération of thèse two Systems, and the claim of infringement 
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is based upon the fact that the défendant has made use of an auxiliary 
circuit, which is brought into electrical contact, for a certain time, 
with the main feed wire of the trolley System, in a similar way to 
that in which the auxiliary circuit is electrified in the Jordan patent. 
It is claimed on behalf of the complainant that the Jordan patent 
was novel, and completely protected for Jordan's benefit, during the 
period of its existence, any use of an auxiliary electric circuit located 
in the manner described by him, and intended or used to operate a 
signal, i. e., lamp or disk or sound, by means of the current carried 
to the auxiliary circuit by the automatic contact. The complainant 
seems to maintain that no différence can be discovered between set- 
ting and keeping a signal in opération by an electric current trans- 
mitted through the auxiliary circuit and the opération of releasing a 
signal by removing the supply of an electric current to the signal, 
through providing an easier path for the electrification of the auxiliary 
169 F.— 27 
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circuit It istrue that the^ maintenance of the auxiliary circuit, îts 
method of cioftstruction and location, and the means of supplying the 
current to it, are similar in the complainant's patent and in the de- 
fendants' structure. It is also true that the opération of both the 
patent and the structure causes the sending of a current through the 
auxiliary circuit while the car is mOving over a certain portion of the 
track ; and if thèse last two functions comprise the scope of the com- 
plainant's patent, .and if the methods and construction described by 
him therefor were new in the art and not anticipated by earlier pat- 
ents, thçre would seem to be a plain inf ringement, and the validity 
of his patent should not be questioned. 

As has been said before, the doctrine of équivalents does not seem 
to be disputed so far as thèse parts of the invention claimed are con- 
cerned, nor does the question of mère mechanical exécution enter in- 
to the présent question. But the complainant's patent adds to the two 
mattérs' specified the actual opération of a signal, and an examination 
must be made of the prior art and previous patents in order to see 
whether the patent in suit is valid, in its claim of invention of a method 
of operating a signal, and the construction of the apparatus therefor, 
and at the same time Avhether (if the electrical opération of a signal 
be old) the patent cari be heîd valid for the method of construction 
and. supplying of an auxiliary signal current alone; in other words, 
the giving of a signal by the use of an auxiliary current supplied in 
the mannèr described, without référence to the patentability of the 
method of construction of this auxiliary circuit itself . 

Claims 9, 10, and 11 of the patent,' as issued, would appear to pro- 
tect the combination of' a trolley wire, with a comparatively short 
secondary wirp, capable of use for signal purposes, and so placed as 
to be thrown into electrical connection with the trolley wire by the 
trolley wheel or appliance of the car. The language alone used in 
thèse claims would seem to cover a method of construction not neces- 
sarily confined to the devices or combinations ref erred to in the first 
8 claims of the patent. But the history of the patent in suit, and the 
testimony ofïered in the case, show that the words "substantially as 
described" in thèse claims do in fact limit them to the uses and devices 
described in the earlier claims numbered 1 to 8. 

An examination of the file wrapper in évidence and other testimony 
in the case shows that certain patents, especially that to Léonard, No. 
405,896, Loomis, No. 479,138, and Cheney, No. 468,787, were con- 
sidered, and some of Jordan's original claims rejected upon the ground 
of thèse patents. 

The Léonard patent was for an electric light, and covered. the com- 
bination of a séries of short wires and a séries of long wires, a gen- 
erator on a moving steam car, a conductor leading from the generator 
to the wires, and a séries of lamps, etc; the idea being that currents 
should be transmitted from the generator carried by a train to the 
lamps along a short wire, for the purpose of lighting a particular sec- 
tion of the track. The movement of the train brought the conductor 
in contact with the short wire, and thus supplied current to the lamps 
in the circuit, thus made, and supplied that current until the con- 
ductor moved beyond that particular circuit. 
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Tbe Lootnis and the Cheney patents relate to a device for closing 
a signal circuit by the passing of a trolley car, and the opening of 
that circuit when the car reaches a point at the end of the section to 
be protected ; in the Loomis patent this being donc by a trigger, 
through the movement of which the circuit is closed and again opened 
at the other extrême, while in the Cheney patent the signal circuit 
would be closed and opened through the movement of a disk, fixed 
in contact with the trolley wire, in such position as to be forced up- 
ward by the trolley wheel. 

The Patent OiBce caused the wîthdrawal of the claims of the Jordan 
application, which provided simply for: 

"The combinatlon of a trolley wlre, one or more signal trolley wlres sup- 
ported adjacent thereto and parallel therewith, but normally insulated there- 
from and adapted to be electrlcally connected, and held connected with the 
flrst-mentloned wlre by a trolley passing the same, and signal lamps," etc. 

It would thus appear that in the first eight claims of the patent as 
allowed, and in claims 9, 10, and 11, the Jordan patent as allowed 
could not hâve covered the mère combination in juxtaposition of a 
trolley wire and a signal wire with insulation between the two, with 
some device for causing a current to pass through the signal wire by 
a conductor set in motion or in electrical contact when the car passes 
a certain point, and breaking this connection when another point was 
reached. But the Jordan patent did cover, and was intended to cov- 
er, the arrangement of wires in that form, or substantially that form, 
together with a device or plan for Connecting the trolley wire and the 
signal wire in electrical contact, and for maintaining that contact, and 
sending a continuous signal current through a device carried by and 
moving with the car, and thus operating the signal during such con- 
tact. 

This patent to Jordan was primarily a method of transmitting a sig- 
nal te some other point along a trolley track, and everything in the 
patent indicates that Jordan had in mind the necessity of warning 
persons crossing the track, or in the neighborhood of the track, of 
the présence of the car which set in motion the signal, rather than 
the protection of that car, or the réservation of that portion of the 
track for the use of that car, such as is accomplished by the opéra- 
tion of a block System under àny method of signaling. The défend- 
ants, on the elevated structure, do not need to set a signal against 
persons crossing the track, but they do need to keep cars from ap- 
proaching too near one another, in certain localities; and the défend- 
ants' device is therefore used purely for the purpose of a block system. 

It is évident that Jordan's device could hâve been used to set a 
light near the railroad track for a warning to a car upon the track, 
instead of a warning to people approaching the crossing. It is aiso 
évident that the défendants' block signal could be used at a crossing, 
and so arrangea as to give a signal, or even, by other attachments, 
ring a bell, when the circuit is closed by the présence of a car. But 
the question we hâve to deal with hère is whether the défendants are 
infringing; that is, making use of the ideas and devices actually set 
forth in the words of the Jordan patent or plainly to be inferred as 
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within the scope of the language used, or, by the doctrine of équiva- 
lents, to be the same principles, but in another f orm, through changes 
that are mechanical rather than inventive. 

In this aspect of the case, the fact that Jordan's device could be used 
for the purpôse of a block signal is of importance in considering 
whether Jordan had in mind or provided for the giving of a signal 
in any other way than by sending a current through the signal itself. 
We must also détermine whether the construction of the main and 
auxiliary circuits, as in the Jordan patent, was anticipated by patents 
intended to furnish block signais or signais to preceding and follow- 
ing trains. 

Before discussing this question any further, the scope of some of 
the other patents relied upon as anticipating must be noted. 

The Jenkin & EHiott English patent of 1884, No. 8,460, shows a 
trolley wire or main circuit with an auxiliary circuit and contact 
caused by a shoe or other sliding contrivance moving with the car. 
The auxiliary circuit is not grounded, except as it passes through the 
motor of the car behind, and it there opérâtes a magnet breaking the 
electrical circuit to the motor of that car. This was not primarily 
a signaling circuit, except in so far as the breaking of the circuit 
might be Considered a signal, or as examination of the armature might 
indicate, but the device was intended to be a mechanical circuit-break- 
er, to prèvent collisions. It is doubtful, according to the testimony 
in this case, whether the Jenkin & EHiott device could be used for the 
purposes of the défendants' System. Not only did there hâve to be 
an insulated return for the entire distance for the signal current, but 
the breaking of the current would not give information as to the reason 
therefor. The motorman would not be warned, but would be hindered 
from proceeding. 

The Wicks patents. No. 350,790, of October 12, 1886, and No. 362,- 
409, of May 3, 1887, show a device for maintaining a main and auxil- 
iary circuit, and the passing of a continuons current while the device 
is in opération, for the purpose of sounding a bell in a locomotive cab, 
or upon a car, when the signal circuit was closed by the présence of 
two locomotives or cars within the same section of the signal cir- 
cuit, the main circuit in the Wicks patent not being intended for the 
transmission of power to the train, but only of current to the signal. 

The Woods patent. No. 385,034, June 36, 1888, shows the présence 
of an auxiliary circuit, in connection with a main power conductor, 
but without connection with the ground, and apparently inoperative 
so far as use like that intended by either Jordan or the défendants 
is concerned. 

The Bentley patent. No. 430,263, of June 17, 1890, shows a device 
for an electric signal operated by the current which propels the electric 
motors of the car, and which is transmitted to the signal by a circuit 
doser, the circuit thus closed remaining until a reverse current is set 
by the opération of another device, to break the first circuit. 

The other patents, Loomis, Léonard, and Cheney, which make use 
of devices for momentary contact with the moving trolley car, hâve 
been spoken of before, and their examination leads to the conclusion 
that Jordan could not hâve claimed as original nor patentable the 
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mère idea of maintaining a signal wire in proximity to the main cur- 
rent wire, nor the idea of sending, by some contact device moving 
with the car, a current (momentary or constant) through a wire cir- 
cuit. 

Jordan's patent must be confinèd to the combination of the moving 
contact over both the main power and the auxiliary signal circuits, 
and the continuons sending of a current to a signal, from which the 
ground or other return wire will carry away the current at a suffi- 
ciently low potential to make the device operative. 

To this extent the Jordan patent would seem to be valid, and the 
idea contained in the Jordan patent was in that respect novel and pat- 
entable. 

An examination of the défendants' device, however, does not show 
the use of Mr. Jordan's idea, nor any infringement of his patent. The 
défendants' system of signaling must be divided into two parts. By 
means of the first part a continuons current, through the aid of artificial 
résistance, is derived from the main power wire through a signal, which 
is ordinarily set at safety. Any interférence with this circuit releases 
the signal so that it is set at danger. Up to this point there is no 
similarity to Jordan's ideas. The défendants' System then makes use 
of the old idea of a sliding contact, as shown in the English Jenkin & 
Elliott patent, and in the American Léonard and Wicks patents, in 
order to provide an easier path or a shunting of the current to the 
auxiliary wire, by which the signal shall be deprived of the currenf 
which ordinarily passes through and actuates the magnet holding the 
signal disk at safety. No attempt is made to send a signal anywhere 
through or by means of the auxiliary circuit, but the signal is given 
by changing the position of the device which is to be read as a signal, 
by depriving it of current, and the Jordan patent neither in terms nor 
by any proper inference anticipated or planned such a resuit. In this 
respect the eflfect of the défendants' device is more like the action of 
the English patent than it is like that of Jordan, and the conclusion 
must be reached that the défendants are not infringing any of the 
claims of the Jordan patent, in so far as those claims cover a com- 
bination of ideas patentable at the time of the issuance of that patent. 

The défendant Winter is shown to be merely an ofBcer of the de- 
fendant corporation, and to be responsible for the use of the defend- 
ant's device only as such an officer, and as to him, apart from his of- 
fice, no injunction could issue, since no use of the device is shown to 
hâve been made by him as an individual. But inasmuch as the de- 
fendant corporation does not seem to infringe, his position in the case 
is no différent from that of the défendant corporation, and the com- 
plainant's bill must be dismissed as to both défendants. 
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LEWIS r. MBSTA MAOH. 00. 

(drcnlt Court, W. D. Pènnsylvanla. April T, 1908.)t 

No. B. 

PATOHTS (i 828*)^lNFRINGKEMNT— MOLD TOE CaSTING RoLLS. 

The Lewl» patent. No. 574,616, for a mold for castlng roUs, deslgned 
to hoia the rop at equal distance from the Inner wall of the chlll mold 
wKlle coollng, and thus secure à uniform depth ot chlll, construed, and 
held not infringed. 

[Ed. Note.— For other cases, sée Patents, Dec. Dlg. $ 328.»] 

In Equity. On final hearing. 

Christy & Christy and Bayard H. Christy, for complainant 
Bakewell & Byrnes, for défendant. 

BUFFINGTON, Circuit Judge. Tbis bill, filed by John L. Lewis 
against the Mesta Machine Company, charges infringement of ail the 
claims of patent No. 574,616, grarited to him January 5, 1897, for a 
mold for casting roUs. Rolls consist of three parts: The outer ends, 
called "wobblers," serve to couple them to the motive power; then 
come the necks, on which the roUsare journaled; and next the actual 
rolling surface. RoUs are cast in a vertical position, and to meet the 
wear and tear of service it is necessary during the process of casting 
to Chili or harden the rolling surface. It is also highly désirable, in 
order to meet stress and strain, contraction and expansion, to secure 
a chill of rêlatively uniform depth. As it is not necessary to chill or 
harden the wobbler and neck sections, they are cast in sand, contained 
in a cope at the upper end of the mold and in a drag at the lower. The 
intermediate portion of the mold is a cylindrical métal matrix, and in 
this the chilled, rolling surface is cast. The molten métal is poured in 
a latéral standpîpe, the head of which is higher than the mold. The 
métal enters the drag from the side, and rises through drag, chill- 
mold, and cope until ail are fiUed. As the rising métal cornes in con- 
tact with the centrj^l or métal part of the mold, called the "chill-mold," 
it chills or hardens, thus forming an external, cylindrical shell. This 
shell is filled with mobile, molten métal. The chilling of the shell 
causes its horizontal contraction and its withdrawal from the support- 
ing surface of the chill-mold. At the same time a vertical contraction 
of the shell takes place. By one of such two agencies the shell, filled 
with the mobile, molten métal, is sometimes tilted, and the sag of the 
molten métal .may crack the shell or lead to uneven depths of chill. 
Thèse dangers were thus described by Lewis in his spécification : 

"As Is well known among roU manufacturera, It Is nearly Impossible to 
obtaln at ail tlmes a uniform depth of chill at ail points on the roU surface. 
It is also well known that almost as soon as the fluid métal cornes into con- 
tact with the Inner wall of the chill the métal Is soUdifled, forming a thln 
shell, whlle tïle métal wlthin the shell remalus Uqùid for a considérable tlme. 
The contraction which occurs on the formation of the thln shell of chilled 
iron draws the latter out of immédiate contact with the mold chlll, so that 

*For other cases see same toplc & S numbeb In Dec. & Am. Blgs, 1907 to date, & Rep'r Indexes 
t Recelved toi publication AprlI 16, 1909. 
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Buch Shell is subjected to considérable Internai pressure, due to the Uquld 
column of métal, whlle nearly or entlrely unsupported externally. Thls In- 
ternai pressure agalnst the unsupported shell frequently produces longitudinal 
cracks In the rolï, rendering the latter useless, except for scrap, The object 
of the présent Invention Is to provide for the maintenance of the cooling and 
solidifylng métal In such position wlthin the mold that ail points on the 
surface of the roll shall be equldlstant from the internai wall of the chlU 
of the mold, or that the solidifylng métal shall be held In such relation to the 
Chili of the mold that an approxlmately uniform depth of Chili may be ob- 
talned at ail points. It is a further object of the invention to provide a séries 
of circumferential supports for the solldifying métal untll such tlme as It is 
relleved from the Internai pressure of the Uquld column, or. In other words, 
untll such tlme as the chlUed shell shall hâve beeome strong enough by cool- 
ing to reslst the fluid pressure wlthin. • ♦ * I bave found that when a 
mold of the character or construction above described Is fllled with métal, 
and the latter begins to eontract durlng cooling and solidification, the roll 
vrill frequently take an Incllned position'; that is, It wlU lean aganst the chlU 
of the mold on one slde, and consequently will be separated from It at other 
points. Whenever the roU remains In contact with the Chili of the mold by 
reason of the bendlng or Inclination of the roll body, the depth of chlll may 
be considérable, while at those points which are not In contact the depth of 
chlll wlll be less; such shallowness of chlll belng proportioned to the dis- 
tance betvreen the surface of the roll and the internai wall of the chlll. It 
frequently occurs that the roll. In cooling and contracting, will change Its 
position one or more tlmes. Hence there will be one or more points having 
a considérable depth of chlll and a corresponding number of points Uavlng 
lesser depth' of chlll." 

To overcome such difficulties Lewis eut annular channels or grooves, 
downwardly beveled, in the theretofore substantially plane surface 
of a chill-mold. As the outer shell contracted horizontally and 
shrank away from the mold wall, and contracted vertically as well, it 
slid down the beveled side of the annular groove and so maintained 
contact with, and support from, the mold wall ; or to describe the pro- 
cess in the patentee's words : 

''Thls centrallzation of the roll may be effected in différent ways, as, for 
example, the chlll of the mold may be so constructed as to be provided with a 
séries of downwardly beveled or incllned shoulders, which will bear upon 
correspondlngly Inclined shoulders formed on the roll durlng casting. Dur- 
lng cooling and solldlflcatlon the roll contracts longltudinally and dlametrical- 
ly, and as the longitudinal contraction wlll necessarily produce a sinking or 
downward movement of the roll in the chlll of the mold the incllned shoulders 
on the roll and chlll of the mold will bear upon each other and hold the 
roll centrally wlthin the Chili of the mold." 

Both in illustration by figures' and by description in spécification 
Lewis made his invention consist of annular grooves or annular zones 
of indentations, eut or notched in the plain surface of a chilled mold. 
Moreover, thèse notched bands or grooves he contrasts with the other 
or unindented portions of the chill-mold, which latter parts of the 
mold he describes in the claim as a "substantially smooth inner sur- 
face." This localizing of his supporting bands he carried into the 
claims by describing his chill-mold as consisting of two parts, viz. : 
One where his bands or grooves were located ; the other, which re- 
mained a substantially smooth surface, such as was found in an ordi- 
nary chill-mold. In other words, his claim consisted, inter alia, of a 
(thill-mold m^d« up of two parts, viz. : 
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(1) "A Bubstantlally smooth Inner surface ;*' (2) "and supports for the cast- 
Ing cônstructed and arrangea to bear on the surface of the casting durlng 
coollng." 

How thèse supports are "constructed and arranged," and that they 
constitute a part only of the chill-mold wall, are pointed out by the pat- 
entée, where in his spécification he says : 

"It wUl be readily understood by thèse skilled lu the art that the recessing, 
notchlng, or cuttlng away of portions of the wall of the chlU of the mold will 
resuit In the production of shoulders or projections on the roll ; such 
Bboulders or projections haviug bevels or inclines corresponding to similar 
^evels or Inclines In the recesses, grooves, or cavitles in the Chili of the mold." 

We are the more strongly impelled to hold thèse localized bands or 
grooves marked the scope of Lewis' invention and the limitations of 
his claims when we study the rofl-molding art. Prior to Lewis' in- 
vention the practice was common in machining the inner surface of 
chill-molds to make a substantial spiral rough-cut. Thèse rough-cuts 
served to better hold the paint with which such molds are coated be- 
fore casting, and gave a rough, spirally grooved surface to the roll, 
v^hich better adapted it for machining. 'This practice was, of course, 
known to Lewis; but the fact, which has since been learned, was not 
then known that by making thèse spiral rough-cuts of proper depth 
practically the entire chill-mold surface can be made to aid in center- 
ing roUs. But this Lewis did not disclose or contribute to the art, nor 
are his daims broad enoûgh to cover it. On the contrary, his method 
localized single, annulai: bands or zones, and his claims only covered 
the practice of cutting or notching the pafticular and local annular 
sections of the chill-mold, which alone he had found efficacious. The 
subséquent discovery that the old-time rough-cuts of the remainder 
of the ''substantially smooth inner surface" of the chill-mold, which 
he did not utilize, could be utilized as a roll support by simply deepen- 
ing the grooves, he neither discovered nor disclosed. To give him a 
monopoly for that which he did not contribute to the art would be un- 
just and at variance with the purpose of the patent system. Thus con- 
strued, his claims are not infringed. The respondent company does 
not groove annular, localized bands, but whatever grooving they hâve 
done consists in more deeply cutting the spiral rough-cuts of the old 
practice which covered the entire inner surface of the chill-mold. 

A decree may be drawn dismissing the bill. 



NBIDICH V. EDWARDS. 

(Circuit Court, E. D. Pennsylvanla. Aprll 2, 1909.) 

No. 181. 

1. Patents (§ 310*) — Suits fob Inïeingement— Dbmtjreeh to Bili.. 

A patent will not be held invalid, on demurrer to a blll for its In- 
frlngement, uuless the court Is entlrely satlsfled from its face that by no 
possible proof can patentable invention and validlty be made to appear. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 536, 538; Dec. 
Dig. § 310.*] 
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*For other oasea see Bcune toplc & S numbbb In Dec. & Am. Dlgs. 1907 to date/^ Hep'r Indexes 
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2. Patents (8 328*) — Validitt — Method of Assimii^ting Peinted and 
Ttpbweitten Wobk. 

The Neidich patent, No. 640,013, for a method of asslmllating printed 
and typewritten work, held net void on its face. 

[Ed. Note. — For otJier cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On demurrer to bill. 

Howson & Howson, for complainant. 
Robert M. Barr, for défendant. 

HOLLAND, District Judge. This is a suit on a patent for a process 
of making imitation typewritten letters, wherein the body of the 
letter is printed on a printing press and the address on a typewriter. 
The patent in suit is No. 640,013, granted December 26, 1899, to Sam- 
uel A. Neidich, and bears the title of "Method of Assimilating Print- 
ed and Typewritten Work." The défendant has filed a demurrer to 
the bill, averring that the patent set forth therein is absolutely void on 
its face, for the reasons: (1) That it is not for a patentable invention, 
but siniply an obvions adaptation of what, years before the date of 
the application, was common printing practice, within the judicial 
knowledge of the court ; (3) because there is a fatal variance between 
the process set out in the claims; and (3) because it is simply a me- 
chanical opération, the function of mechanism. 

We are very forcibly reminded of the importance of observing the 
rule that a patent is not to be held bad on demurrer unless the court 
is entirely satisfied, from the face of the patent, that by no possible 
proof can patentable invention and validity be made to appear, by the 
fact that in this district, in the case of Hogan v. Westmoreland 
Specialty Co. et al., 154 Fed. 66, 83 C. C. A. 178, in which the Circuit 
Court of Appeals of this circuit reversed the decree of the Circuit 
Court on demurrer (145 Fed. 199), which decree found the patent 
for a sait dredge, having a celluloïd cap, bad on its face for want of 
patentability, and when this case came on to final hearing upon answer 
and proofs the patent was held valid by the Circuit Court (163 Fed. 
289), and this decree has recently been affirmed by the Circuit Court 
of Appeals (167 Fed. 327). The history of that case shows how 
necessary it is to act with the greatest caution in the disposition of a 
demurrer to a bill filed for infringement of a patent. Yet, where it 
plainly appears that by no possibility can proof be produced to show 
the patentability of the invention, the court will sustain the demurrer. 
A demurrer based on the same ground, lack of patentable invention 
appearing on the face of the patent, in a suit brought upon this same 
patent, was overruled in the Circuit Court of the United States, by 
judge Coxe, in the Southern district of New York, in Neidich v. Fos- 
benner et al., 108 Fed. 266. In overruling the demurrer Judge Coxe 
said: 

"The défendants demurred on the ground that the patent on Its face Is 
void for want of patentable novelty. Unless the court is satisfied that by 
no possibility can the complainant succeed, the suit should not be dlsinlssed 
In this summary manner. It is true that upon the face of the patent thére 
Is plauslblllty In the argument that the method covered by the claims involved 

•For otber coaei see same toplo & ] nitmbbs In Dec. & Am. DifS. 1907 to date, & Rep> Indexe* 
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only Blniitte changes In the prlnter's art, wlthln the knowlédge of every skffled 
workman; but It Is also true that the complalnant may be able to produce 
testlœony wbicta wlU eonvlnce the court that Invention was Involved. That 
this may be done is enough. The demurrer must be overruled upon the fol- 
lowlng authoritieB; New York Beltlng & Packing Co. v. New Jersey Car 
Spring & Rubber Co., 137 U. S. 4é5, 11 Sup. Ct. 198, 34 L. Ed. 741 ; Ballou 
T. Edward A. Potter & Co. (C. C.) 88 Fed. 786; Electric Vehlcle Co. t. 
Winton Motor Carriage Co. (C. C ) 104 Fed. 814 ; Industries Co. v. Grâce (C. 
C.) 52 Fed. 124 ; Béer v. Walbridgô, 40 G. C. A. 406, 100 Fed. 465 ; American 
Fibre Chamois Co. v. Buckskin Fibre Co., 18 O. C. A. 662, 72 Fed. 508 ; Bottle 
Seal Co. V. De La Vergue Bottle & Seal Co. (C. C.) 47 Fed. 59; Krlck v. 
Jansen (a C.) 52 Fed. 823; I^lance & Grosjean Mfg. Co. v. Moshelm (C. 
C.) 48 Fed. 452 ; layons v. Drucker, 106 Fed. 416, 45 C. C A. 368." 

It is, however, now urged that the patentability of the invention is 
attacked for_ différent reasons than those urged before Judge Coxe; 
but this contention can only be sustained by bringing into the con- 
sidération of the question matters dehors the record, and in a de- 
murrer this will not be permitted, 

The demurrer is overruled, with leave to answer. 



BRYANT ELECTRIC CO. v, MARSHALL. 

(Circuit Court, D. Massachusetts. March 24, 1909.) 

No. 537. 

1, JuDGMiNT (S 713*)— Stjit fob Infbingkment— Opkbatiow and Bffect or Db- 

CISION. 

Where a patent of several clalms Is made the basls of a blll In equity 
to restraln its infrlngement, and the blll makes no discrimination between 
the clalma and is dlsmissed generally on the merits, the complalnant may 
not thereafter by another blll seek to restraln the same défendant from 
doing the acts complalned of in the flrst suit merely by alleging In his 
later Mil an infrlngement of Certain claims not pressed in the argument 
of the flrst suit nor mentloned In the opinion of the court. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §§ 1234-1241 ; Dec. 
Dlg. 1713.* 

Opération and effect of décision in équitable suit for Infrlngement of 
patent, see note to Westlnghouse Electric & Mfg. Co. v. Stanley Instrument 
Co,, 68 C. C. A. 541.] 

2. JtTDGMENT (8 675*)— COHOLUSIVBNESS OF ADJUDICATION— PEBSONS BOUND. 

Where, In a suit for infrlngement of a patent agalnst a customer, it 
was stipulated on Ihe record that the manufacturer of the alleged Infring- 
ing article was defendlng the suit, such manufacturer was a party in such 
sensé that the decree was binding as between it and the complalnant. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. §§ 1190-1194 ; Dec. 
Dlg. S 675.*] 

In Equity. On demurrer to bill and motion for preliminary injunc- 
tion. 

Howson & Howson and Hubert Howson, for complalnant. 
Whipple, Sears & Ogdeft, for défendant. 

LOWELIy> Circuit Judge. Marshall, the défendant in the suit now 
before the court, brought a bill in equity, hereinafter called the "first 

*For Dtber ouiea s«é elalue topic & i numbib In Dec. & Am. Diga. 1907 to date, & Rep'r Indexai 
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suit,*' against the Pettingell-Andrews Company, to restrain the in- 
fringement of letters patent No. 784,695. This bill alleged that the 
défendant, "in infringement of said letters patent and the claims there- 
of, * * * jnfringed said letters patent," and sold large quantities 
of articles embodying the patented invention. The Pettingell-An- 
drews Company answered denying the validity of the patent and its 
infringement. A replication was duly filed, and évidence was taken. 
At the beginning of his examination, the complainant's expert was 
asked if he had read the above-mentioned patent, "and particularly 
claims 5 and 9 thereof." A gênerai examination of the record shows 
that the complainant's case was limited in efïect to claims 5 and 9. 
The learned judge sitting in the Circuit Court began his opinion by 
stating that claims 5 and 9 were in suit. His opinion was confined to 
a considération of thèse claims. He said, "I find that bofh claims are 
void in view of the prior art," and thereupon the bill was dismissed. 
153 Fed. 579. The complainant thereupon appealed to the Circuit 
Court of Appeals. In delivering the opinion of the Circuit Court 
of Appeals, 164 Fed. 86S, Judge Coït said: 

"The présent blU Is brought for Infringement of claims 5 and 9 of the 
Marshall patent. » • ♦ The complainant In the présent suit bas seen fit 
to rely upon claims 5 and 9 of the Marshall patent, and the only question be- 
fore us Is whether thèse claims are voId for want of Invention. * • » We 
now corne to the claims of the patent, and we wlU flrst conslder some of 
the claims which are not in Issue." Référence was made to claims 1, 2, 3, 
4, and 6. "We now come to the considération of the two claims In issue. 
* * * Tliis case is limited to the considération of the validity of claims 
6 and 9 of the Marshall patent, and for the reasons glven we must hold that 
thèse broad claims are vold for want of Invention In vlew of the prior art. 
Other claims of the patent are not before us, and we therefore express no 
opinion as to their validity." 

The decree of the Circuit Court dismissing the bill was affirmed. 

Thereafter Marshall brought a bill in equity in this court against 
the Western Electric Company, hereinafter called the "second suit." 
This bill, as now amended, alleged that Marshall — 

"through a mlstake, and without wlllful default or intent to defraud or mls- 
lead the public, Included In his spécifications (of the above-mentioned letters 
patent) two claims, to wit, claims 5 and 9, which hare been subsequently 
held by the United States Circuit Court of Appeals for the First circuit in 
a suit between said Marshall and the Pettingell-Andrews Company to be in- 
valid, and this suit Is now prosecuted for the Infringement of the other parts 
of said letters patent, and the claims thereof excluded claims 5 and 9." 

The rest of the bill, in the usual form, alleged infringement of the 
patent, "excluding claims 5 and 9." Thereafter the complainant filed 
the bill in equity now before the court, hereinafter called the "third 
suit," to enjoin Marshall from proceeding with the second suit. The 
bill in the third suit alleged the facts above stated, and, in addition, 
that the Bryant Electric Company was the manufacturer of'the ar- 
ticles alleged to infringe in the first and second suits ; that it took 
full and exclusive charge of the défense of both the first and the 
second suits; that the articles alleged to infringe in the two suits 
were similar; that Marshall by his proceedings sought to harass the 
complainant in the third suit by bringing suits successively against 
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its GUètomers ; that thèse suits injured the complaînant's tusiness, 
wherefore, iriasmuch as this court had already decided that no in- 
infringement existed, the complainant prayed that Marshall tnight be 
restrained by injunction from proceeding with the second suit, and 
from bringirig like suits against the complainant's other customers. 

To this bill the défendant demurred upon the following grounds: 
(1) That in the first suit the court passed only upon claims 5 and 9 
of the patent, while in the second suit those claims were excluded, 
and only the other claims of the patent were relied upon. Hence the 
inyalidity of the Marshall patent generally was not res judicata. (2) 
Because the complainant was not a party to the first suit. The case 
was heard by this court upon the demurrer, and upon the complain- 
ant's motion for an injunction pendente lite. 

In Kessler v. Eldred, 206 U. S. 285, 27 Sup. Ct. 611, 51 L. Ed. 
1065, a case of first impression, and chiefly relied upon by the com- 
plainant, the Suprême Court held that a défendant who had estab- 
ïished the défense of invalidity in a suit for the infringement of a 
patent was entitled to an injunction protecting his customers from 
suits brought by the same complainant to restrain like alleged in- 
fringements of the same patent. To establish its right to the relief 
sought in the third suit, the complainant Bryant Company must there- 
fore show, first, that the decree in the first suit barred other proceed- 
ings between the parties to restrain similar alleged infringements of 
the claims of the Marshall patent other than claims 5 and 9 ; second, 
that the Bryant Company was in légal eflfect a party to the first suit. 
If the complainant shall establish thèse two points, the défendant does 
not dispute that the case at bar is brought within the décision in Kess- 
ler V. Êldred. 

1. The language both of the Circuit Court and of the Circuit Court 
of Appeals in the first suit shows plainly that those courts considered 
no claim of the Marshall patent other than claims 5 and 9. Neither 
of those courts intended to pass expressly or by implication upon the 
gênerai validity of any of the other claims. Thèse other claims were 
expressly omitted from the considération of the higher court. But 
the complainant contends that the decree in the first suit, although 
the opinion therein was limited to claims 5 and 9, eflfectually barred 
proceedings between the same parties to restrain similar infringe- 
ments of other claims of the Marshall patent, whether those claims 
be deemed generally valid or invalid as between other parties. The 
complainant's contention comes to this: that a patentée may bring 
but one suit against one party for one infringement of one patent, 
although that patent has many claims. The défendant, on the other 
hand, contends that a patentée may bring against a given défendant 
suits for the same infringement of a patent as many as. the patent 
has claims. The question thus presented is of great interest, and, 
strange to say, appears to be of first impression. May a patentée so 
subdivide his patent as to bring separate suits upon its several claims 
for the same alleged infringement against the same person,. or, in 
the case of one patent, one défendant, and one infringement, is he 
limited to one suit? 



BKTANT BLEOTBIC OO. V. MABSHALI» 429 

The history of American patent law, as concerned with the joinder 
of several claims in one patent, is set out in Suddard v. American 
Motor Co. (C. C.) 163 Fed. 852. In that case this Court said : 

"In the old practlce the patentée brought suit on hls patent. Now he 
brings suit on certain claims of hls patent. Wlth the rest of them he does 
not eoncern hlmself. * * • For many purposes, however, courts hâve 
corne to treat the several claims in one patent as if they were separate pat- 
ents," 

And in Celluloid Mfg. Co. v. Zylonite, etc., Co. (C. C.) 27 Fed. 
291, 294, it was said: 

"Bach clalm of a patent covers a complète InTentlon, and Is, in substance, 
an independent patent." 

And in United Nickel Co. v. Califofnia Electrical Works (C. C.) 
26 Fed. 475, 479, it was said: 

"Bach clalm is, in eflfect, a separate and distinct patent; and the right to 
use one patent does not carry with It the right to use the others without a 
further license."i 

But the language above quoted was not meant to apply to a mul- 
tiplicity of suits on the same patent against the same person for the 
same alleged infringement. The court is not hère required to décide 
that a patentée may not by appropriate pleadings split up his patent 
so as to harass a competitor by many suits in the case supposed. Un- 
reasonable as this practice appears, this court has no présent need to 
décide against it. In the first case, the pleadings covered fhe whole 
patent, and did not discriminate between its claims. The sélection of 
claims 5 and 9 was informai, and served merely to direct the attention 
of this court, and of the Circuit Court of Appeals, to the gist of the 
complainant's argument. The failure to press a point in argument 
does not invalidate a judgment rendered upon a matter not pressed, 
although the concession made at the argument be later supposed to 
hâve been ill advised. 

In order to décide the case at bar, this court is not required to 
hold that the claims of the Marshall patent other than 5 and 9 are 
invalid quoad infringements unlike those litigated in the first suit. 
The fact that this court hère holds that a decree against a complain- 
ant, without discrimination between claims, establishes that no claim 
has been infringed by the act complained of, does not logically require 
this court to hold that a decree for a complainant, without discrimina- 
tion between claims, establishes the infringement of ail of them. 
This court hère décides only that, where a patent of several claims is 
made the basis of a bill in equity to restrain its infringement, where 
the bill makes no discrimination between the daims and is dismissed 
generally upon the merits, then the complainant may not thereafter, 
by another bill, seek to restrain the same défendant from doing the 
acts complained of in the first suit, merely by alleging in his later 
bill an infringement of certain claims not pressed in the argument of 
the first suit nor mentioned in the opinion of the court. In the case 

1 See, also, Leeds & Catlln v. Victor Talklng Mach. Co., 213 IJ. S. 305, 319, 
29 Sup. et. 495, 53 L. Ed. — , decided slnce Bryant Eaectrlc Oo, t. Marshall. 
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a.t bar thiSraîiug is sufficient to sustain the complainànt's contention. 
As between thci liarties to the first suit, the question which Marshall 
sought to raisei in the second suit was res judicata. ' In Penfield v. 
Potts Co., 126 Fed. 475, 478, 61 C. C. A. 371, 374, the "précise device 
alleged to be an infringement" was not the same. 

2. Was the Bryant Company a party to the first suit? It was a 
manufacturer whith uridertook the défense of a suit for infringement 
brought against one of its customers. Without opposition, the fol- 
lowing entry was made in that suit: 

"It Is further stlpulated and agreed, for the purposes of thls suit, that 
the Bryant Electric Company Is defending th!s suit." 

Thèse facts bring the case at bar within Washington Gaslight Co. 
V. District of Columbia, 161 U. S. 316, 329, 16 Sup. Ct. 564, 40 L. 
Ed. 713; Robbins v. Chicago City, 4 Wall. 657, 18 L. Ed. 437; Miller 
V. Tobacco Co. (C. C.) 7 Fed. 91 ; Eagle Mfg. Co. v. Miller (C. C.) 
41 Fed. 351, 357- David Bradley Co. v. Eagle Co., 57 Fed. 980, 6 
C. C. A. 661; Sacks v. Kupferle (C. C.) 127 Fed. 569; D'Arcy v. 
Staples & H. Co., 161 Fed. 733, 737, 88 C. C. A. 606. 

Hence it follows that, in the first and third suits, the issue and the 
parties were the same. Therefore Kessler v. Eldred applies. De- 
murrer to be overruled. Motion for injunction granted. 



SMITH V. MOSIEE et al. 
(Circuit Court, N. D. New York. March 23, 1909.) 

1. CWITED STATEé (§ 67*) — ^BONDS Oï CONTBACTOES FOB PUBLIC WOBK— ES- 

TENT OF LlABrLITT. 

A bond executeU by a contracter for government work, condltloned as 
required by Act Aug. 13, 1894, c. 280, 28 Stat 278 (U. S. Oomp. St. 1901, 
p. 2523), that thé contractor "shall promptly make payments to ail per- 
Bons supplylng hlm labor and materials In the prosecutlon of the work," 
secures payment for labop or materials furnished to a subcontractor and 
whlch went Into the work, as well as to the principal contractor direct, 
and in an action thereon basëd on such a claim it is not a défense that 
the principal contractor bas paid the subcontractor In fuU. 

[Ed. Note. — For other cases, see United States, Dec. Dlg. i 67.*] 

2. INTBBPI-BADEB (§ 8*) — NaTUBE AND SCOPE OF REMKnT. 

The purpose of an action of Interpleader Is to permit a party who holds 
a fund or property, or who owes a debt to which two or more persons 
make claim, to hâve it determined between them to whlch it belongs. It 
Is essential to the maintenance of the action that there be a spécifie 
■fund or property or debt owlng, and that the plaintifif does not dispute 
hls llability to some one therefor; and the actipn will not lie where 
the establishment of plaintlff's llability to one clalmant will not neces- 
earily defeat bis llability to the other, or where there is a controversy 
between the plalntifC and a défendant as to the amount due. 

[Ed. Note. — For other cases, see Interpleader, Cent. Dlg. §§ 8, 9, 11; 
Dec. Dlg. § 8.* 
For other définitions, see Words and Phrases, vol. 1, pp. 788-790.] 

■For otber cases see aame topic & § nxtmbbb lu Dec. & AlU. Bigs. 1907 to date, & Rep'r Indexe* 
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8. Jtjdgment (I 570*) — Causes ov Action Babeed— Suit of Inteepleadee. 

Where a suit of Interpleader was dlsmissed on the ground that plaln- 
tlff could not malntaln It, the judgment cannot constltute an adjudica- 
tion of a claim made by a défendant against tlie plalntiff whieh wlU bar 
a subséquent action thereon, such an Issue belng immaterlal In the suit. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1028-1040; 
Dec. Dig. § 570.*1 

4. Judgment (5 828*) — Eitect or Judqment of State Couet in Fedeeal 

COUET. 

A judgment rendered In a state court Is to be given the same force 
and effect as a bar or an estoppel In a fédéral court as Is given to it In 
the courts where rendered. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 828.* 
Conclusiveness as between fédéral and state courts, see notes to Kan- 
sas City, Ft. S. & M. R. Co. v. Morgan, 21 C. O. A. 478; Union & 
Planters' BanE of Memphis v. City of Memphis, 49 C. C. A. 468.] 

6. Judgment (§ 949*) — Judgment as Bab— Pleadinq and Pkoof. 

It Is incombent on a défendant setting up a prlor judgment as a bar 
to an action to allège and prove that the particular point or question as 
to which he claims the estoppel was necessarlly In Issue and necessarlly 
decided In such prlor action. 

[Ed. Note. — For other cases, see Judgmemt, Cent Dig. { 1799; Dec. 
Dig. I 949.*] 

At Law. 

Action to recover. In behalf of F. Lewis Smith, the sum of $642.08, wlth 
Interest from August 1, 1905, under a statute of the United States providing 
for the givlng of a bond by contractors wlth the United States for the per- 
formance of worlî, etc., containing a provision that the obllgors shall and wiU 
in ail respects duly and fully observe and perform ail the covenants, etc., 
of the contract, and that the obllgors will promptly make fuU payment to 
ail persons supplying them labor or materials In the prosecution of the work 
provlded for In sald contract. 

F. T. Cahill, for plaintiff. 

Thayer, Tuttle & White, for défendants Mosier and another. 

Miller & Fincke, for Empire State Surety Co. 

RAY, District Judge. On or about the 16th day of November, 1903, 
Mosier & Summers, a copartnership, entered into a contract with the 
United States for the construction of 16 brick buildings at Ft. On- 
tario, in the state of New York, at a price agreed upon — ^$223,795.87. 

Under and pursuant to the statute in such cases made and provided, 
said Mosier & Summers as principals, and the Empire State Surety 
Company as surety, on or about the Slst day of November, 1903, duly 
executed and delivered their bond reciting the contract, and which 
bond was conditioned in substance and effect that Mosier & Summers 
"shall and will, in ail respects, duly and fully observe and perform ail 
and singular the covenants, conditions, and agreements in and by the 
said contract agreed and covenanted by said Mosier & Summers to 
be observed and performed according to the true intent and meaning 
of the said contract, and as well during any period of extension of 
said contract that may be granted on the part of the United States as 
during the original term of the same, and shall promptly make full 
payments to ail persons supplying them labor or materials in the prose- 

*Foi' other cases see same topic & § humbbk in Dec. Se Am. Digs. 1907 to date, & Rep'r Indexes 
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cution of the work provided for in said contract," and în case the said 
MôSief & Stimmers complied with and performed the conditions, then 
the obligation of the said bond was to be void and of no effect ; other- 
wise to remain in full force and virtue. 

The time for the performance of the contract was twice extended, 
and such extensions were agreed to by the surety company. One Max 
L. Kurchhoff made an oral contract with Mosier & Summers to do the 
painting of the buildings mentioned and described in the said contract 
between Mosier & Summers and the United States, and to furnish the 
paint and materials for painting the said buildings, for which he was 
to receive from Mosier & Summers the sum of $5,435. Kurchhoff 
performed the agreement on his part, and supplied materials and did 
the painting of said buildings. F. Lewis Smith, for whose benefit this 
suit is brought, furnished the said Kurchhoff with certain paints, oils, 
and other materials which were used in doing such painting, at Kurch- 
hoff's request, and upon his promise to pay therefor. There is a bal- 
ance due Smith from Kurchhoff amounting to the sum of $642.08, with 
interest thereon from August 1, 1905, for such paints, oils, and ma- 
terials. No part of same has been paid to Smith by any person. In 
due course the said Charles Mosier and William Summers paid to said 
Max L. Kurchhoff the full amount which they agreed to pay Kurch- 
hoff for painting said buildings and supplying the paints and other 
materials for doing the work. 

This action is brought upon the theory that F. Lewis Smith supplied 
Mosier & Summers with paints and materials which were used by 
them in performing their said contract with the United States. The 
complaint allèges that to be the fact, and also allèges that Mosier & 
Summers failed to pay Smith the said balance due him. The complaint 
also States that the said contract was finally completed and settled No- 
vember 30, 1905, and that this action was brought within one year aft- 
er the final settlement and completion of the said contract between Mo- 
sier & Summers and the United States. There is, however, an agreed 
statement of facts to the effect above stated. The condition. of the 
bond is that Mosier & Summers will fully perform the contract ac- 
cording to its true intent and meaning, and that they will promptiy 
make full payments to ail persons who supply them with labor or ma- 
terials in the prosecution of the work provided for in the said contract. 

It seems hard to hold that, under this contract- and bond with the 
condition recited, the contractors and their surety, the Empire State 
Surety Company, are liable to pay ail the debts owing by subcontract- 
ors of Mosier & Summers to persons who supplied labor and materials, 
or labor or materials, which actually , weiît into the buildings which 
Mosier & Summers contracted to build and did build for the United 
States under the provisions of said contract, when said Mosier & Sum- 
mers havê already paid such subcontractors in full for the work done 
and materials furnished. I would not so hold were I not forced there- 
to by the décision of the Suprême Court of the United States in 
United States, for the Use of Hill, v. American Surety Company, 300 
U. S. 19'?', 26 Sup. Ct. 168, 50 L. Ed. 437, which in effect overrules 
United States v, Farley et al. (C. C.) 91 Fed. 474, and United States 
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V. Simon et al., 98 Fed. 73, 38 C. C. A. 659. Thèse cases were cited 
by the défendant in error before the United States Suprême Court, 
but net referred to by the court in giving its opinion. 

In United States, for the Use of Hill, v. American Surety Compa- 
ny, 200 U. S. 197, 26 Sup. Ct. 168, 50 L. Ed. 437, the New Jersey 
Foundry & Machine Company entered into a written contract with the 
United States for the construction of four observation towers, for the 
agreed compensation of $2,575. The contract contained this provi- 
sion: 

"That the sald New Jersey Foundry and Machine Company shall be re- 
sponsible for and pay ail llabilities incurred in the prosecution of the work 
for labor and material." 

This, of course, was a provision for the benefit and protection of 
the United States, and was not a promise made for the benefit of 
third persons. This provision in words is not found in the contract 
between Mosier & Summers and the United States. It is, of course, 
implied, for when Mosier & Summers agreed to "furnish ail labor and 
material required for the construction proper of" certain buildings, de- 
scribing them, for the compensation mentioned, it was implied that 
they would pay therefor. 

The bond given by the New Jersey Company, as principal, and the 
American Surety Company, as surety, was the same as hère in its ob- 
ligations and conditions, except as to parties and penalty. 

After the making of the contract and the exécution and delivery of 
the bond, the New Jersey Foundry & Machine Company entered into 
a contract with the Richard Manufacturing Company for certain por- 
tions of the work, and that company entered upon the performance of 
its contract with the New Jersey Company, and, while so engaged, 
Hill & Hill, the plaintiffs, at the instance and request of the Richard 
Manufacturing Company "scraped and painted the four observation 
towers" agreed to be constructed by said New Jersey Company for the 
United States, for which the Richard Manufacturing Company agreed 
to pay Hill & Hill $246.80, of which sum $141.80 remained unpaid 
when the action was brought. 

The Suprême Court placed no stress on the language quoted from 
the contract, but held that the bonds given by contractors under the 
statute referred to (Act Aug. 13, 1894, c. 380, 28 Stat. 278 [U. S. 
Comp. St. 1901, p. 2523], now amended, Act Feb. 24, 1905, c. 778, 33 
Stat. 811 [U. S. Comp. St. 1901, p. 709]) are for the protection of 
and do protect those who do work for and supply materials to sub- 
contractors as well as to those who do work for and supply materials 
to the contractors themselves, which work is done in and upon the 
government work or structure contracted to be done, and which ma- 
terial goes into such government works or buildings. The court, per 
Mr. Justice Day, said: 

"In conslderlng the statute and determlnlng the scope of the bond, di- 
vergent vlews hâve been urged upon the court. Upon the one' hand, It Is 
Insisted that the bond is to be strlctly construed and a recovery limited to 
those who hâve fumlshed material or labor directly to the contracter; and, 
upon the other, that a more libéral construction be given and a recovery 
permltted to those who bave furnished labor and materials which hâve been 
169 F.— 28 
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used in the prosecutlon of the wprk, whether furnlshed under the contract 
diréùtly to the contractor, or to a sul?contractor. • • * 

"Titè Courts of thls country hâve generally glven to sta tûtes Intendlng to 
secure to those furnlsUlDg labor and supplies for the construction of buildings 
a libéral Interprétation, wlth a vIew of effectlng thelr purpose to require pay- 
ment to those who hâve contrlbuted by thelr labor or materlal to the érec- 
tion of buildings to be owued and enjoyed by those who profit by the con- 
tribution Of such labor or materials. Mining Co. v. Cîullens, 104 U. S. 176, 
177, 26 L. Ed. 704. And the rule whieh permits a surety to stand upon his 
strict légal rlghts, when applicable, does not prevent a construction of the 
bond wlth a vlew to determinlng the falr scope and meanlng of the contract 
In the llght of the language used and the circumstances surrounding the 
parties. Clster Uounty Savings Inst v. Young, 161 N. Y. 23, SO, 55 N. B. 
483. 

"As agalnst the United States, no lien can be provided upon its public 
buildings or grounds, and it was the purpose of thls act to substltute the 
obligation of a bond for the security whlch mlght otherwlse be obtalned by 
attaching a lien to the property of an indivldual. The purpose of the law is, 
as its tltl^ déclares, 'For the protection of persons furnlshing materials and 
labor for the construction of public works.' If llterally construed, the obli- 
gation of the bond mlght b© limlted to secure only persons supplylng labor 
or materials directly to the contractor, for, which he would be personally 
llable. But we must not overlook, in construing thls obligation, the manlfest 
purposeï of the' statute to require that materlal and labor actually contrlbuted 
to the construction of the public building shall be paid for, and to provide a 
security to that end. * » • 

"liooklng tp the terms of thls statute In its original form, and as amended 
In 1905, we flnd the same congresslonal purpose to require payment for ma- 
terlal and labor whlch hâve been furnlshed for the construction of public 
Works. The aflSdavlt to be flled wlth the head of the department under the 
direction of which the work bas been prosecuted requlres the afiidavlt to 
State that labor or materials for the prosecutlon of such work bas been 
supplled by hlm, for whlch payment bas not been made and such persons 
are glveii a rlght of action on the bond in the name of the United States. 
Language' èould hardly be plainer to évidence the Intention of Congress to 
protect those Whose labor or materlal bas contrlbuted to the prosecutlon of 
the work. There is no language in the statute nor In the bond whlch is 
therein authorlzed limiting the rlght of recovery to those who furnlsh ma- 
terlal or laboi;' directly to the contractor, but ail persons supplylng the contract- 
or wlth labor or materials In the prosecutlon of the work provided for In 
the contact are to be protected. The source of the labor or materlal Is 
not Indlcated or clrcumscrlbed. It is only requlred to be 'supplled' to the 
contractor in the prosecutlon of the work provided for. How supplled is not 
stated, and could only be knovvn as the work advanced and the labor and 
materlal aire' ifurnished. 

"If a construction Is glven to the bond so limiting the obligation Incurred 
as to permit only those to recover who bave contracted directly wlth the 
principal, It may happen that the materlal and labor which hâve contrlbuted 
to the structure will not be pald for, owlng to the default of subcontractors, 
and the manlfest purpose of the statute to require compensation to those who 
hâve supplled such labor or materlal wlll be defeated. * * • 

"In vlew of the declared purpose of the statute. In the light of whlch thls 
bond must be read, and conslderlng that the act déclares in terms the pur- 
pose to protect those who bave furnlshed labor or materlal in the prosecutlon 
of the work, we think it would be glvlng too narrow a construction to its 
tet-ms to llmlt Its beneflts to those only who supply such labor or materials 
directly to the contractor. The obligation is 'to make full payments to ail 
persons supplylng it wlth labor or materials in the prosecutlon of the work 
provided for In sald contract.' Thls language, read In the llght of the statute, 
looks to the protection of those who supply the labor or materials provided 
for in the contract, and not to the particular contract or engagement under 
Whlch the labor or materials were supplled. If the contractor sees fit to let 
the work to a subcoutractor, who employs labor and buys materials whlch 
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are used to carry out and fulflU the engagement of the original contract to 
construct a public building, he Is thereby supplled with the materials and 
labor for the fulfillment of his engagement as effeetually as he would hâve 
been had he dlrectly hired the labor or bought the materials." 

Assuming this to be the correct construction of the statute and of 
the scope of the obligation of the bond, which I must do, it is no dé- 
fense that the contractors, Mosier & Summers, paid the subcontractor, 
Kurchhoff. They and their surety are bound to pay Smith, who fur- 
nished the paints and oils that went înto thèse buildings to Kurchhoflf, 
who was employed by Mosier & Summers as a subcontractor. This 
the bond bound them to do. There is no évidence that Smith ever 
consented that payment be made to Kurchhoff, or that he acquiesced 
therein. 

The sole remaining question is, Does a certain judgment entered in 
the clerk's- office of the county of Erie, N. Y., in an action in the Su- 
prême Court of the state of New York, wherein Charles Mosier and 
William Summers, défendants hère, were plaintiffs, and Julius L,. 
Kurchhoff, Max L. Kurchhoff, Jr. — the said subcontractor — and said 
F. Lewis Smith, the person for whose benefit this action is brought, 
were défendants, estop or bar the said Smith from maintaining this 
action ? The correct solution of that question dépends upon the nature 
of that action, the parties thereto, its purpose, scope, the pleadings, 
and what questions were at issue and decided, or might and ought to 
hâve been put at issue and determined. Smith was a party défendant 
in that action, but the Empire State Surety Company was not a party 
thereto. That action was as follows, and based on thèse additional 
facts: In addition to the work Max L,. Kurchhoff agreed to do for 
Mosier & Summers in executing said government contract for the 
compensation of $5,345, he performed certain extra work on such 
buildings, and furnished certain extra materials which were put into 
same. At the time such action was brought, January 31, 1906, there 
was due and unpaid to said Max L. Kurchhoff for work and materials 
on his contract with Mosier & Summers $264.04, and for such extra 
work and materials $231.45, or $100, there being a dispute as to the 
correct sum. While Max L. Kurchhoff was doing the said work on 
said buildings he employed said Julius L,. Kurchhoff to aid and assist 
him therein, and promised to pay therefor, and said Julius L. Kurch- 
hoff performed services in such employment worth and of the value 
of $500 and more. Prior to the commertcement of such action, Max 
L. Kurchhoff, by an instrument in writing, sold, assigned, and trans- 
ferred his said claim against Mosier & Summers to Julius ly. Kurch- 
hoff to apply on the amount due and owing from him to Julius. There- 
upon, and before the commencement of the action in the Suprême 
Court, Julius L. Kurchhoff commenced an action in the Municipal 
Court of the city of Buffalo against said Mosier & Summers to re- 
cover said sum of $484.49, the amount he claimed was owing by them 
to him by virtue of such assignment. Before the commencement of 
such action in the said Municipal Court, and at the time it was brought, 
said F. Lewis Smith was claiming and insisting that said Mosier & 
Summers were liable to and owing him said $642.08 for such work 
donc and materials furnished in and upon the said buildings, to' virtue 
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pf àhd under the said statute of the United States, said contract be- 
tween the United States and Mosier & Summers, and the bond given 
by them and said surety company. 

Thereupon said Mosier & Summers brought the said action in the 
Suprçme Court against said défendants, not including the said surety 
company, alleging ail the material facts, and also the insolvency of 
said Max L. Kurchhoff, including the transfer of said claim to Julius 
I,. Ki:rchhoff and the claim made by Smith as aforesaid, and that on 
aççount of such insolvency of Max L. Kurchhoff, should Julius L. be 
allowed tô recover judgment in the Municipal Court and coUect same, 
and should they thereafter be held liable to Smith under said contract 
and bond and compelled to pay him, irréparable injùry would be donc 
them, as they would hâve no recourse against said Max L. Kurchhoff 
on account of his insolvency. 

Judgment was demanded as f ollows : 

"Tliat the défendants and eaeh o( them be restralned by Injunctlon from 
taking any further proceedlngs against plaintiffs In relation to the foregolng 
matters, and that the défendant, Julius L. Kurchhoff, be restrained and 
enjoined from further prosecution of his said action against thèse plaintiffs 
[Mosier & Sïimmers] in the Municipal Court of Buffalo. That the défendants 
be required to interplead together concernlng their claims to said moneys, 
and that ail of the rights of the parties herein be determined, and that the 
plaintiffs hâve their costs of thls action." 

Said Smith, défendant there, and, in fact, the plaintiff hère, appear- 
ed in that action and put in an answer, in which he set up the contract 
between Mosier & Summers and the United States; the agreement 
between them and Max L,. Kurchhoff to do certain of the work; the 
fact that he furnished such material for said Kurchhoff in doing same, 
and that same went into the buildings ; that Mosier & Summers vs^ere 
liable to him for the purchase price of the materials used in the exécu- 
tion of the contract, and that there was due from them to him $643.08 
and interest from August 1, 1905 ; and that he, Smith, was "entitled 
to the fund in litigation in this action, whatever it may be." He de- 
manded judgment "determining that he is entitled to the sum in litiga- 
tion in this action, whatever it may be," and for such other and fur- 
ther relief as he might be entitled to. 

The situation at that time was this : 

(1) Mosier & Summers owed Max L. Kurchhoff a balance of 
$484.49 according to the terAis of their agreement with him. 

(2) Max L. Kurchhoff owed Smith $642.08 for material which 
Smith had delivered to said Kurchhoff to put in the buildings Mosier 
& Summers had built for the United States, and which Kurchhoff 
had put therein, and which materials were part of the considération 
for the indebtedness of Mosier & Summers to Max L. Kurchhoff. 

(3) Mosier & Summers were liable to Smith for the purchase price 
of the said materials by virtue of the statute of the United States, the 
contract between Mosier & Summers and the United States, and the 
said bond executed by them and the said surety company, as was the 
surety company. 

(4) Max L. Kurchhoff owed his brother, Julius L. Kurchhoff, over 
$500, for work done in painting such buildings — that is, for work, 
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labor, and services he had performed for the same subcontractor and 
put into the said buildings — and this was also a part of the considéra- 
tion for the indebtedness of Mosier & Summers to Max L,. Kurchhoflf. 

(5) Max L. Kurchhofï, the subcontractor, had assigned his claims 
against Mosier & Summers to Julius L. Kurclihoff to apply in part pay- 
ment of the amount or sum due him. 

(6) Julius L,. Kurchhoff sued Mosier & Summers to recover the said 
amount owing primarily from them to Max L., but, by virtue of the 
assignment, then owing to Julius L. 

(7) Mosier & Summers were liable to both Smith and Julius L. 
Kurchhofï for the sums due them, respectively, for the work, labor, 
and materials they, respectively, had furnished Max, L. Kurchhoff, 
and which he had put into said buildings pursuant to his agreement 
v^fith Mosier & Summers. United States, for Use of Hill, v. Ameri- 
can Surety Company, 200 U. S. 197, 26 Sup. Ct. 168, 50 h. Ed. 437. 

(8) Max L. Kurchhoff had become insolvent, so that neither Smith 
nor Julius L. could collect of him, but Julius was secured by the as- 
signment of the claim of Max L. against Mosier & Summers in case 
he collected it. 

(9) If Mosier & Summers had paid Smith his claim, for which they 
were liable, they could hâve successfully resisted any claim made by 
Max L. Kurchhoff for the balance due him, or any claim made by 
his assignée, Julius L., on that claim. It would hâve been a défense 
to show that, while Mosier & Summers owed Max L. under the agree- 
ment, a part of the considération therefor was the materials furnished 
by Smith to Max L-, and that as Max L. had not paid for the mate- 
rials, and Mosier & Summers had been compelled to do so to protect 
themselves, it must go in réduction of the claim of Max L,. This dé- 
fense would hâve been equally available against Julius L- in the suit 
brought by him on the assigned claim. Had that défense been inter- 
posed and Julius L. defeated, he could hâve proceeded against Mosier 
& Summers for the work done at the request of the subcontractor, 
Max L. Neither Max L. nor Julius L., as assignée of Max h-, were 
entitled to recover on the claim of Max L., provided Mosier & Sum- 
mers paid Smith. Julius L., as assignée of Max L., stood in his shoes. 

(10) This défense was not interposed. Mosier & Summers denied 
their liability to Smith, and did not pay him. They did not deny that 
they owed Max L. Kurchhoff or his assignée, Julius L., the sum of 
$263.04 under the agreement between Mosier & Summers and Kurch- 
hoff, and "an additional sum of about $100 on account of extras," mak- 
ing $363.04, but stated in the complaint that they had been sued by 
Julius L. for the sum of $484.49. It is seen that this raised a dispute 
between the plaintiffs there, Mosier & Summers, and the défendant, 
Julius L., as to the amount due and owing by the plaintiffs to said de- 
fendant. In other words, the plaintiffs there were not indiffèrent par- 
ties. Instead of paying Smith and then defending against the Kurch- 
hoff claim, they brought the interpleader suit, in which they sought to 
hâve it determined whether Smith or Julius L,., as assignée of Max L., 
was entitled to the said sum of $484.49, as claimed by Julius L,., and 
which lie claimed was the balance due Max L,. in accordance with the 
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termpof ,the contract betweçp Mosier & Summers and Max L. for 
work, Jabor, and materials furnished by him to them, including ex- 
tr^Sjbut which was subject tp an offset in case Mosier & Summers 
pai(|; Sn;iith. At the same time the plaintiffs there alleged that the 
aniount '(iiie on the agreement and for extras was only $363.04. They 
adrrtitted nothing further. 

(ll)i Mosier & Summers had fully performed their contract with the 
United States, and had been paid the full contract price. The money 
received by them was their own. Neither Max L. Kurchhoff, nor Ju- 
lius L. Kurchhoff, nor Smith had any lien or claim on that money or 
any part of it. No part of it was a fund in the hands of Mosier & 
Summéjrs subject to the daims of two différent parties, each claiming 
to be the owner thereof . 

(12) Julius Ij. Kurchhoff, by virtue of the assignment f rom Max L., 
claimed the said balance alleged by him to be due to Max L. for work, 
labor, and. services done and material furnished according to the 
terms oî ,an ordinary agreement to perform work and labor and to 
furnish materials at a fixed price or compensation to be paid therefor, 
and that Mosier & Summers were liable therefor on their contract. 

(13) Sinith claimed that Mosier & Summers, the contractors, were 
liable to him for the sum of $643.08, the value and purchase price of 
paints, pils, and other materials used in the construction of the gov- 
ernment buildings, furnished by him to Max L. Kurchhoff, a subcon- 
tractor, and for which he had agreed to pay him, Smith, but had not 
paid, and that such liability arose under the contract between Mosier 
^ Sumniers and the United States, a certain bond given by Mosier & 
Sumniers as principals and the Empire State Surety Company to the 
United States, and a certain statute of the United States, whereby 
said Mosier & Summers and said surety compahy had obligated them- 
selves to.pay.all persons furnishing material to either the contractor 
or the subeontractors. 

(14) It is observed that the sum or amount due Smith or claimed by 
him was not the same in amount, or for the same services or material, 
as that claimed by Kurchhoff. AIso, that the amount claimed by 
Ktirchhoff was not the same in amount as that admitted by Mosier & 
Summers. , There was no contract or agreement between Smith and 
Mosier & Suramers under which Smith had furnished them or Kurch- 
hoff the said materials. Smith claimed that the liability of Mosier & 
Summers to him resulted f rom the government contract, the bond, the 
statûte, and the fact that he had furnished material to the subcon- 
tractor, Kurchhoff, which went into the construction of the govern- 
ment buildings in exécution of such government contract. Smith was 
about to bring suit to enforce that liability. This liability was not con- 
ceded by Mosier & Summers, but denied. This claim of Smith against 
Mosier & Surnmprs gave rise to no contention or dispute between 
Smith and çitHer of the Kurchhoffs. 

(15) It is truc, however, that Julius L., as assignée of Max L., was 
seeking to reçover a balance due for work, labor, and materials, the 
value of the materials being more than the balance due, furnished by 
Max L. to Mosier & Summers as contractors, but which materials had 
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been furnished to Max L., a subcontractor, by Smith, and fot which 
he, Smith, had not been paid. Max L. owed Smith for the materials, 
and Mosier & Summers by paying Smith could hâve defeated the 
Kurchhoff claim, but this would not hâve been a dispute between 
Smith and Kurchhoff. 

(16) Julius L. was entitled to his full pay from Mosier & Summers 
for the work he did for Max L,. in and upon the buildings under the 
bond, etc., referred to. However, he did not make that claim, as he 
had received his pay by an assignment of the claim of Max L. against 
Mosier & Summers, but which could hâve been defeated by them and 
defended against successfully by paying Smith. He had the right to 
stand on that and take his chances of Mosier & Summers paying 
Smith. As matters stood Mosier & Summers had no défense against 
the claim and demand of Julius L. for work done. Clearly they had 
no défense against Smith in any suit brought by him on the bond, etc., 
against them and the surety company. 

(17) Could the question of the liability of Mosier & Summers and 
the surety company to Smith hâve been tried and determined in the 
said suit of interpleader in the Suprême Court, above referred to? It 
is perfectly clear that the court could try and détermine the question 
whether or not Smith had any claim to the money due from Mpsier 
& Summers to Kurchhoff, and that question it did rightly détermine. 
Whether it based its décision on the correct ground or on an incorrect 
ground is immaterial. 

The court held, as matter of law, that, on the facts, the plaintiflfs 
could not maintain their action, and directed that their complaint be 
dismissed, and dissolved the preliminary injunction against Julius L. 
The court wrote an opinion to the effect that Smith had no claim 
against Mosier & Summers under the contract, bond, and statute re- 
ferred to. If that question was necessarily involved and at issue, and 
necessarily decided in that action, then the judgment there is res ad- 
judicata hère as between thèse parties; otherwise not. The surety 
company is not liable to Smith if Mosier & Summers are not. 

In that interpleader action Smith filed an answer setting up the facts, 
and claimed the sum or debt due from Mosier & Summers to Kurch- 
hofiF, which sum Kurchhoflf also claimed. He did not go beyond that 
and demand a judgment against Mosier & Summers. The question, 
and the only question, was, Is Smith entitled to the sum of money 
Mosier & Summers agreed to pay Kurchhoff for certain work, labor, 
and materials? 

It is perfectly clear that that action of interpleader was properly 
dismissed ; that Mosier & Summers could not maintain it ; not, how- 
ever, for the reason or on the ground that Smith had no claim on the 
bond and right of action against Mosier & Summers and the surety 
company. If Mosier & Summers had admitted that they owed a 
spécifie or certain sum or debt to either Smith or Kurchhoff, whicb 
they did not do ; had alleged that both Smith and Kurchhoff claimed 
that debt or sum, conceded to be due to the one or the other ; that they 
did not know which of the claimants was entitled thereto, but were 
ready and willing to pay it to either, to the one of the claimants show- 
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ing title thereto as between themselves, and offered to bring the sum 
owing into court ; and had the défendants, rival claimants to that f und, 
then set up their respective claims thereto — the court would hâve been 
called upon to décide a controversy between the rival claimants, Kurch- 
hoff on the one hand, and Smith on the other, and to décide which of 
the two was entitled to that sum of money, or that debt conceded by 
Mosier & Summers to be owing by them to the one or the other, they 
being unable to décide which. In that case a cause of action would 
hâve been made out by Mosier & Summers, and the complaint could 
not hâve been dismissed. Crâne v. McDonald, 118 N. Y. 648, 33 N. 
E. 991. It is no défense as against the plaintiffs in an action of in- 
terpleader to show that one of the claimants bas no title to the money 
or debt in controversy. That is the very question to be decided, viz., 
where there is a sum of money or a debt conceded to be due and two 
persons claim it, which of the two owns or is entitled to it ? This 
form of action necessarily implies that one is and the other is not. The 
plaintiff makes his case when he shows such a fund or debt, two claim- 
ants, and that he cannot safely décide which one is entitled to it. 
Crâne v. McDonald, supra. The issue would bave been between Smith 
and Kurchhoff. If Smith could show that the money or debt was ow- 
ing tp him from Mosier & Summers, and not to Kurchhoff, he would 
recover a judgment that the money be paid to him. If Kurchhoff 
could show that the money was due and owing to him from Mosier & 
Summers by virtue of the assignment, and not to Smith, he would re- 
cover a judgment that the money be paid to him. Such a judgment 
would détermine the rights of the claimants to the money or debt, and 
the duty of the plaintiffs in respect thereto. As Mosier & Summers 
had not paid Smith for the materials furnished by him, and denied 
their liability to do so, they could not assert, nor could Smith, that 
Mosier & Summers did not actually owe to Kurchhoff the balance for 
the work and labor donc and the materials furnished by Kurchhoff 
to them. Smith had no shadow of claim to any sum that Mosier & 
Summers owed Kurchhoff. It had not been assigned to him, and 
the fact that he had furnished the materials to Kurchhoff on crédit, 
the value of which made up that daim, gave him no lien thereon and 
no right of subrogation. Smith's claim was on the bond and under the 
statute, and against Mosier & Summers. If the court in that action 
had found that Smith did bave a just and légal claim of $642.08 against 
Mosier & Summers on the bond, and that they were liable to him 
thereon in that sum, how would it hâve helped Smith? The court 
could not hâve given judgment therefor; neither could it bave de- 
clared a lien on the sum due or claimed to be due and owing Kurch- 
hoff ; nor could it hâve directed the money paid to Smith ; nor could 
it, in that action of interpleader, hâve declared an offset, légal or équi- 
table, and thereby hâve defeated Kurchhoff. Mosier & Summers were 
liable to Julius L. Kurchhoff for about $500 for work, etc., done by 
him for the subcontractor, Max L., in case he was not paid. They 
were liable to Julius L. in the like sum on the assigned claim of Max 
ly. which he had taken in payment of the demand first mentioned. 
This demand was Hable to be extinguished in case Mosier & Summers 
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paid Smith $643.08 which Max L. owed Smith, but for this sum Mo- 
sier & Summers were liable in any event. 

If Mosier & Summers had paid Smith and defeated the recovery 
of Julius L,. on the assigned claim, they would hâve been liable to Ju- 
lius L,. for his work and labor performed for Max L., some $500, and 
would hâve been out the $642.08. If the court had directed the ap- 
plication of the money owing on the Max L. claim to the Smith claim, 
there would hâve been the balance due Smith and the claim of Julius 
L. for work, etc., still due them respectively from Mosier & Summers. 
It is seen that if the court had attempted to adjust matters by making 
and enforcing équitable offsets, it would not hâve bettered matters, but 
would hâve "made confusion worse confounded." 

It was entirely immaterial to the proper disposition of that case 
how or what the court held on the question of the liability of Mosier 
& Summers and the surety company to Smith on the bond. So far as 
the actual issues in that case were concerned, that was an académie 
question. That action of interpleader was dismissed, and properly so, 
on the ground that the plaintiffs could not maintain it. The decree or 
judgment entered in that case, aside from the récitals, is as foUows: 

"Ordered and decreed, that the sald défendant JuUus L. Kurchhofif is en- 
tltled to recover from the plalntifCs the amount that may be found due and 
owIng by them by virtue of the contracts made by the plaintiffs with the 
défendant Max L. Kurchhoff, Jr., and for the extra work and materlals per- 
formed and furnished by sald Max Li. KurchhofC, Jr., for and to the plalntifCs, 
by virtue of the assignment of sald elalms from sald défendant Max L. 
Kurchhofif, Jr., to the sald défendant Julius L. Kurchhofif, mentioned In the 
sald complaint and answers hereln, and that he recover such amount, as afore- 
sald, to the exclusion of the sald défendant F. Lewis Smith, and that the 
sald défendant F. Lewis Smith has no claim upon sald amount, or any part 
thereof, by virtue of the contract and bond of the plaintiffs with the United 
States government, mentioned in said complaint or answers, or otherwise; 
and 

"It Is further ordered and decreed that the plaintiffs are not entitled to 
maintain this action, and that thelr complaint must be dismissed, and that 
the défendant JuUus L. Kurchhoff be, and he hereby is, permitted to proceed 
in his action pending In the Municipal Court of Buffalo against the plaintiffs 
to recover the amount due and owing him upon his aforesald elalms." 

There is no judgment or decree that Smith did not hâve a just, lé- 
gal, and enforceable demand against Mosier & Summers, or against 
Mosier & Summers and the surety company, on the bond under the 
United States statute for $643.08, the value of the materials furnished 
by him to the subcontractor, Kurchhofif, and put into the buildings. It 
is true that the learned judge who decided the case stated in his opin- 
ion filed in deciding the case that Smith had no claim on the bond un- 
der the statute against Mosier & Summers, and in his conclusions of 
law held that Smith had no claim on or right to the money due and 
owing from Mosier & Summers to Kurchhofif. The opinion was clear- 
ly wrong under the décision of the Suprême Court of the United 
States in United States, for the Use of Hill, v. American Surety Com- 
pany, supra, if it was intended to say that a person who furnishes ma- 
terial to a subcontractor, which goes into a government building, and 
who has not been paid therefor, has no claim against the contractor 
and his surety on the bond given pursuant to the statute referred to. 
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Hôwever, tKê cotiClusion of law was clearly right. It is àlsô true that 
the court in dismissing the complaint held as stated, and that an un- 
justified provision was written into the decree signed by the clerk giv- 
ing to the défendant Kurchhoff certain relief ; but there is nothing in 
the conclusions of law, or in the judgment or decree entered, to the 
effect that Smith had and has no right of action or right of recovery 
on the bond against the défendants hère. It is a judgment that he had 
no right to the rïiDhey due and owing from Mosier & Sùmmers to 
Kurchhoff. The décision of that question did net necessarily or prop- 
erly involve the question at issue hère. The question was, Did the 
fact that Smith had furnished materials to Kurchhoff, the subcontract- 
or, which went into the buildings, entitle him, as against Kurchhoff, 
or his assignée for value, to hâve paid to him the sum which Mosier 
& Summers had agreed to pay Kurchhoff for the làbor and materials 
he put in the buildings, and which included the materials furnished by 
Smith? The law applicable in actions of interpleader seems to be well 
settled. They may be divided into two classes, actions of strict in- 
terpleader, and actions in the nature of interpleader. The distinction 
is that in actions of strict interpleader légal rights only are enforced, 
while in actions in the nature pf interpleader équitable relief is some- 
times givcnif a proper case is made. New England Mutual Life Ins. 
Ço. V. Odell, 50 Hun, 279, 280, 2 N. Y. Supp. 873 ; City Bank v. Bangs, 
2 Paigé (N. Y.) 570. The purppse of an action of interpleader is to per- 
mit a party who holds a fund or property, or who owes a debt, to 
which two or more persons make claim, and it is uncertain to which 
claimant the fund or debt belûngs, to commence an action against such 
claimants for Jthe purpose of having it determined between them to 
which the fund, property, or debt owing belongs, so that it may be 
paid accordingly, and the hoïder of the fund, or the debtor, as the case 
may be, relieved from the danger of a double liability for the same 
demand. Crâne v. McDonald, 118 N. Y. 648, 654, 23 N. E. 991; 
Bassett V. teslie, 123 N. Y. 396, 399, 25 N. E. 386; B. & O. R. R. Co. 
v. Arthur^ 90 N. Y. 234, 237; Dorn v. Fox, 61 N. Y. 264; 23 Cyc. 
3, 4; Hoggart V. Cutts, Cr.-& Ph. 197, 204, 10 L. J. Ch. 314, 18 Eng„ 
Ch. 197; Wing v. Spaulding, 64 Vt. 83, 86, 23 Atl. 615; Wells Far- 
go & Co. V.' Miner et al. (C. C.) 25 Fed. 533, 537 ; Clark v. Smith, 13 
Pet. 203, 10 L. Ed. 123; McWhirter v. Halsted (C. C.) 24 Fed. 828; 
Louisiana State L. Co. v. Clark (C. C.) 16 Fed. 20. 

It is essential to the maintenance of such an action that there be a 
spécifie fund or property, or à debt owing, or a duty to be performed, 
and that the plaintiff in the action of interpleader does not dispute his 
liability to some one therefor. If it be a fund or a debt owing, the 
amount thereof as claiméd by at least one of the parties must be con- 
ceded by the plaintiff (Baltimore & O. R. R. Co. v. Arthur, 90 N. Y. 
234); and there must be a reasonable ground of uncertainty as to 
which claimant is the one entitled thereto, and the plaintiffs, the party 
owing the debt or hplding the fund, must be without adéquate remedy 
at law (Bassett v. Leslie, 123 N. Y. 396, 399, 25 N. E. 386 ; Morgan 
V. Fillmore, 18 Abb. Prac. [N. Y.] 217; Trigg v. Hitz, 17 Abb. Prac. 
[N. Y.] 436; M. & H. R. R. Co. v. Clute, 4 Paige, 384; Crâne v. 
McDonald, 118 N. Y. 648, 23 N. E. 991). 
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The controversy or dispute must be as to the title or ownership of 
Ihe particular fund or indebtedness. And an action for interpleader 
will not lie where the establishment of the plaintifï's liability to the one 
claimant will not necessarily defeat his liability to the other. Bassett 
V. Leslie, 57 Hun, 588, 10 N. Y. Supp. 483, affirmed 123 N. Y. 396, 
25 N. E. 386. The amount due from the plaintiff cannot be the sub- 
ject of controversy, and the fact that the sum which the plaintiff is 
willing to pay is not the sum which the défendants claim is fatal to 
the action ; that is, plaintiff cannot maintain it. City Bank v. Bangs, 
2 Paige, 570 ; New Eng. Mut. Life Ins. Co. v. Odell, 60 Hun, 279, 
2 N. Y. Supp. 873 ; Baltimore & O. R. R. Co. v. Arthur, 90 N. Y. 
234. 

The plaintiffs in that suit conceded they qwed "$263.04 under said 
contract" with Kurchhoff, "and an additionàl sum of about $100 on 
account of extras performed by said Kurchhoff on said buildings" (this 
is the allégation of the complaint in that suit). This was denied by 
the défendant Kurchhofif as f ollows : 

"He admlts each and every allégation contalned In the fourth paragraph 
thereof, except the allégation thereln, vlz., 'that there is a balance owing 
from tHe plaintiffs to said défendant Max L. Kurchhoff, Jr., * ♦ * of 
about $100 on account of extras performed by said Kurchhoff on said build- 
ings,' which he dénies, and, on the contrary thereof, allèges that, instead of 
about said last-mentioned sum being owing from said plaintiffs for such 
extras performed, there is due and owing from them the sum of two hundred 
and twenty-one dollars and forty-flve cents ($221.45) for extra work and 
materials performed and furnished and used by the said défendant Max I». 
Kurchhoff, Jr., upon, and in and about, the buildings aforesaid, at the spécial 
Instance and request of the said plaintiffs, in addition to the sum of two hun- 
dred and sixty-three dollars and four cents ($263.04) due and owing under 
said contract, in said paragraph of said complaint mentioned, and as here- 
Inafter- stated." 

Hère was an issue between the plaintiffs and the défendant Kurch- 
hoff which was fatal to the action and demanded the dismissal thereof. 
Baltimore & O. R. R. Co. v. Arthur et al., 90 N. Y. 234, 237 ; Bassett 
V. Leslie, 123 N. Y. 396, 399, 25 N. E. 386 ; Crâne v. McDonald, 118 
N. Y. 648, 654,- 23 N. E. 991 ; New Eng. Mut. Life Ins. Co. v. Odell, 
50 Hun, 279, 280, 2 N. Y. Supp. 873 ; Wells Fargo & Co. v. Miner 
(C. C.) 25 Fed. 533. In Baltimore & Ohio R. R. Co. v. Arthur et al., 
supra, the plaintiff brought an action of interpleader, alleging that he 
bought of the défendant Arthur "merchandise of the value of $2,- 
478.52, less $21.83 to be deducted for freight due for transportation 
of said merchandise, but were forbidden to pay Arthur by défendant 
Powers, acting as receiver, who claimed the said purchase price, who 
threatened to sue therefor, and who did sue for the full amount $2,- 
478.52." The Court of Appeals said: 

"But hère the sum admitted to be due is not the sum for which Arthur 
sues. The plaintiff claims to retain from it an alleged indebtedness for 
freight. The amount due cannot be the subject of controversy in an inter- 
pleader suit, and this différence between the debt claimed by the défendant, 
and the sum which the plaintiff is willing to pay, présents an insuperable ob- 
jection to its prosecution ; for, as to so much, it does not admit title, or right 
of payment In either claimant. Sto. E<j. PI. § 295 ; 2 Sto. Eq. Jur. S 8P.1." 
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This is the uni versai rule in New York and in the federail courts, 
and generally in ail the states. 

So long as there was a dispute as to the amount due f rom the plain- 
tiffs Mosier & Summers, suppose they had paid the amount into court, 
or offered so to do, and which plaintiffs must do (Bassett v. Leslie, 123 
N. Y. 396, 399, 25 N. E. 386, and cases there cited), what would the 
court hâve adjudged as to the money? It could not hâve gone on and 
tried the dispute between plaintiffs Mosier & Summers and Kurchhoff 
as to the amount due and given judgment for a balance not paid in or 
offered tp be paid in, and it could not hâve restrained Kurchhoff from 
prosecuting his action in the Municipal Court of Buffalo for the bal- 
ance claimed, and it could not hâve dismissed Kurchhoff with partial 
paymçnt. As was said in Baltimore & Ohio R. R. Co. v. Arthur, su- 
pra : 

"A debtor cannot, In thls summary manner, discharge a créditer wlth par- 
tial payment, or prévaut hlm Irom enjoylng the fruits of his bargaln." 

But suppose there had been no dispute as to the amount due and it 
had been paid into court, what would the court by its judgment hâve 
donc with the money? Covid it hâve adjusted the equities between 
Mosier & Summers, the plaintiffs, and the Kurchhoffs, the défendant 
and his assignor, and said to Kurchhoff, "If you pay Smith what is 
due him for materials, as your assignor ought to do, and thus relieve 
Mosier & Summers from liability to Smith, the court will give you 
this money?" This would hâve left Julius L. to enforce his claim on 
the bond for the balance due him, and what would his-right of re- 
covery hâve been? If Julius L. had not paid Smith, and the court had 
given the sum plaintiffs said was owing, or some other sum, we know 
not what, to Smith, he would hâve been compelled to take part pay- 
ment, thus splitting up his demand, and Julius L. would or could hâve 
proceeded under the bond — as could Smith — for the balance due him. 
In short, the court would hâve been undertaking to adjust equities be- 
tween ail the parties, and would hâve done full justice by no one of 
them. But the court could not undertake to do any of the things sug- 
gested. Bassett et al. v. lycslie, supra, and other cases cited. In Bas- 
sett V. Leslie, the court said : 

"Thls, under the old chancery practlce, would hâve been called a strict bill 
of interpleader, and to malntain such an action it is necessary to allège and 
show that two or more persons hâve preferred a claim against the plalntiff; 
that they claim the same thing, whether a debt or a duty; that the plaintifC 
bas no bénéficiai Interest In anything claimed; and that it cannot be deter- 
mined without hazard to himself to whlch of the two défendants the money 
or thing belongs. There must also be an offer to bring the money or thing 
into court. M. & H. R. R. Oo. v. Clute, 4 Paige, 384 ; Dorn v. Fox, 61 N. Y. 
268; B. & O. R. R. Co. v. Arthur, 90 N. T. 234. Such an action always 
supposes thart; the plalntiff is a mère stakeholder for one or the other of the 
défendants who claim the stake, and the case must be such that he can pay 
or deposit the money or property into court, and be absolutely discharged 
from ail liability to either of the défendants, and thus pass utterly out of 
the controversy, leavlng that to proceed between the several claimants ; and 
an action of interpleader cannot be sustained where, from the complaint it- 
self, It appears that one of the claimants is clearly entltled to the debt or 
thing claimed, to the exclusion of the other. M. & H. R. R. Co. t. date, 
supra." 
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But the court having held that the plaintiffs could not maintain the 
action, and having adjudged that the complaint be dismissed, and it 
having been dismissed, there could be no other judgment and no ad- 
judication as between the plaintiffs and Smith that he had no claim 
against them and the surety company on the bond under the statute 
for the materials furnished. The right of the plaintiffs to maintain 
their action of interpleader did not dépend on Smith's having or not 
having a valid claim against them, or even on his having a claim 
against the fund, but on whether or not he made one under such cir- 
cumstances as to justify the plaintiffs in coming into court. The court 
decided the contending claims did not justify their bringing the action. 

What was the remedy of Mosier & Summers? They could easily 
hâve defeated the demand of Julius L. on the claim assigned to him 
by Max L. Max L. was a subcontractor of Mosier & Summers, and 
contracted and agreed to paint the buildings and furnish the materials, 
and by implication to pay for them. He fully performed in ail par- 
ticulars, except that of paying Smith, who furnished him the mate- 
rials. By the terms of the statute Mosier & Summers thereupon be- 
came liable to Smith for the value of such materials. To save them- 
selves from double payment therefor, once to Smith and once to 
Kurchhoff under their agreement with him, they must pay Smith and 
then défend against the Kurchhoff claim on the ground of failure of 
considération, or by offsetting or counterclaiming the amount they had 
paid Smith. When A., having contractual relations with B., by the 
wrong or default of B. becomes liable to pay, and to save himself is 
compeîîed to pay, a debt owing by B. to a third person arising out of 
such contractual relations, B. becomes indebted to A. for the sum so 
paid. A request from B. to A. to pay is not necessary. The law in 
such case implies a promise and undertaking on the part of B. to re- 
pay A. 27 Cyc. 834, and cases cited; Irvine v. Angus, 93 Fed. 629, 
633, 35 C. C. A. 501. In 27 Cyc. 834, the gênerai rule is stated thus : 

"Although no assumpslt will be raised by the mère voluntary payment o( 
the debt of another person, yet If one person, In order to proteet his own 
Interests, pays a debt for which another is legally and personally liable, the 
law wlll imply an assumpslt on the part of the latter to the former. A re- 
quest wIU be Implied where the considération consista in plaintiffs having 
been compelled to do that to which défendant was legally compellable." 

In Irvine v. Angus, supra, the court said : 

"But nelther a previous request to pay nor a subséquent promise to reim- 
burse need be proved to warrant a recovery in an action llke this, when it 
is shown that the plaintifC was, for the protection of his own property, or 
the préservation of a lien held by him on property, compelled to pay what 
the défendant himself ought to hâve paid. The payment under such circum- 
stances will not be deemed to hâve been offlciously made, nor will the plaintlfiC 
be loobed upon as a mère volunteer or intermeddler in matters in which he 
has no Interest or concern." 

The dismissal of the complaint was an adjudication by the court that 
the plaintiffs had no cause of action, not that the défendant Smith did 
not hâve one on the bond under the statute. 

Coming to the question of former or prior adjudication, the foUow- 
ing propositions are settled law: 
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1. -The formel adjudication must hâve been between the same par- 
ties or their privies. Williams v.Barkley, 165 N. Y. 48, 5é. 

2. The prior action must hâve been for the same cause, or for a 
cause whioh necessarily involved the trial and détermination of the 
same question at issue in the second action, and the prior action must 
hâve been heai^d and decided on the merits. It must also appear that 
the former décision could not hâve been made without deciding the 
particular , matter in controversy in the second action. Williams v. 
Barkley, 165 N. Y. 48, 54, 58 N. E. 765; Earle v. Earle, 173 N. Y. 
480, 487, 66 N. E. 398; Shaw v. Broadbent, 129 N. Y. 114, 133, 29 
N. E. 238> Converse v. Sicklesj 146 N. Y. 200, 208, 40 N. E. 777, 48 
Am. St. Rep. 790; Genêt v. Del. & H. C. Co., 163 N. Y. 173, 57 N. 
E. 297 ; Same V. Same, 170 N. Y, 278, 63 N. E. 350. 

3. Howevelr, if the judgment or decree in express terms purports 
to affirm a particular fact or rule or conclusion of law, yet if such 
fact, or raie, or conclusion of law was immaterial to the issue and the 
controversy did not turn upon it, such judgment or decree will not 
conclude the parties to it. Stokes v. Foote, 172 N. Y. 327, 341, 65 N. 
E. 176 ; People ex rel. Reilly v. Johnson, 38 N. Y. 63, 97 Am. Dec. 
770; Ruddi V. Cornell, 171 N. Y. 115, 128, 63 N. E. 828; House v. 
Lockwood, 137 N. Y. 259, 268, 33 N. E. 595 ; Stannard v. Hubbell, 
133 N. Y. 5«0, 25 N. E. 1084. 

4. It is also conclusive of the matters necessarily comprehended and 
involved in the prior action, although not litigated, provided the main 
issue was litigated. Pray v. Hegeman, 98 N. Y. 351 ; Honsinger v. 
Union Carriàge & Gear Co., 175 N. Y. 229, 230, 67 N. E. 436. What 
this means and includes, see Earle v. Earle, 173 N. Y. 487, 66 N. E. 
398. But if the matter in dispute was différent, then this rule has no 
application. Last Chance M. Co. v. Tyler M. Co., 157 U. S. 683, 15 
Sup. Ct. 733, 39 L. Ed. 859; Nesbitt v. Ind. Dist, 144 U. S. 610, 12 
Sup. Ct. 746, 36 L. Ed. 563. 

5. But a counterclaim, or an offset, even when pleaded in a former 
action, but no évidence is given to sustain it and it is not tried and ad- 
judicated, is not barred or concludedby such former action. In short, 
the prior judgment does not détermine or preclude a subséquent action 
on an affirmative cause of action existing in favor of the défendant 
against the plaintiff recovering judgment in the prior action. Hon- 
singer V. Union Carriàge & Gear Co., 175 N. Y. 229, 230, 67 N. E. 
436. 

6. A prior judgment is not binding or conclusive in a subséquent ac- 
tion as to matters of fact or questions of law which were immaterial 
or unessential to the détermination of the real issue in the prior action, 
even if put in issue, tried, and decided in such prior action. Their dé- 
termination must hâve been pertinent and necessary to the détermina- 
tion of the real issue in such prior action. House v. Lockwood, 137 
N. Y. 259, 368, 33 N. E. 595 ; Stannard v. Hubbell, 133 N. Y. 520, 
25 N. E. 1084— cited and approved in Rudd v. Cornell, 171 N. Y. 128, 
63 N. E. 823. 

7. The judgment rendered in the state court is to be given the same 
force and effect as a bar or an estoppel in the United States courts as 
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is given to it in the courts of the state where rendered, no more and 
no less. Covington v. Covington First Nat. Bank, 198 U. S. 100, 25 
Sup. Ct. 562, 49 L. Ed. 963; Union & P. Bank v. Memphis, 189 U. 
S. 71, 23 Sup. Ct. 604, 47 L. Ed. 712 ; Chase v. Curtis, 113 U. S. 452, 
6 Sup. Ct. 554, 28 L. Ed. 1038 ; Pennoyer v. Nefï, 95 U. S. 714, 24 L. 
Ed. 565. This is so even if a différent rule as to res adjudicata would 
be applied in the fédéral courts as to prior judgment rendered there- 
in. Covington v. Covington First Nat. Banlî, supra. In other words, 
the décisions of the highest court of the state in which the judgment 
was rendered control. It follows that the cases cited, decided by the 
highest court of the state of New York, apply hère and are décisive. 

8. It was incumbent on the défendants hère in setting up the prior 
judgment as a bar to this action to allège and prove that the particular 
point or question as to which they claim the estoppel was necessarily 
in issue and necessarily decided in such prior action, and was neces- 
sarily involved and decided in determining the real issue in such prior 
action. Russell v. Place, 94 U. S. 606, 608, 24 L. Ed. 214 ; Soderberg 
v. Armstrong (C. C.) 116 Fed. 711, and cases cited; 23 Cyc. 1536, 
1537, and numerous cases there cited. This has not been donc. 

In Rudd V. Cornell, 171 N. Y. 138, 63 N. E. 828, the court said: 

"A judgment Is concluslve upon the parties only in respect to the grounda 
covered by It and the facts necessary to uphold it; and although a decree, 
In express ternis, professes to afllrm a particular fart, yet, If that fact was 
Immaterial to the issue and the controversy did not turn upon It, the decree 
wlll not conclude the parties In référence to such fact. People ex rel. Reilly 
V. Johnson, 38 N. Y. 63, 97 Am. Dec. 770. A Judgment does not operate as 
an estoppel In a subséquent action between the parties as to immaterial and 
unessentlal facts, even though put in issue by the pleadings and dlrectly de- 
cided. It is final only as to such facts as are litlgated and decided, which 
hâve such a relation to the issue that their détermination was necessary to 
the détermination of that issue. House v. Lockwood, 137 N. Y. 259, 268, 33 
N. E. 595 ; Stannard v. Hubbell, 123 N. Y. 520, 25 N. E. 1084. 'In order that 
a Judgment should hâve the eflfect clalmed, it is not enough that the party 
produce a record showlng a Judiclal détermination of the same question litlgat- 
ed in his favor, but it must also appear that it was rendered upon the 
merits, upon a material point, and substantially upon the same facts pre- 
sented In the subséquent case.' Shaw v. Broadbent, 129 N. Y. 114, 123, 28 
N. a 238 ; Converse v. Sickles, 146 N. Y. 200, 208, 40 N. E. 777, 48 Am. St. 
Kep. 790; Genêt v. Del. & Hud. Canal Co., 163 N. Y. 173, 57 N. E. 297; Same 
V. Same, 170 N. Y. 278, 63 N. E. 350." 

Turning to the answer of the défendants Mosier & Summers in this 
action, we find the following as the former adjudication relied on: 
In the first défense they allège that while Max L. Kurchhoff was do- 
ing the work and furnishing the materials on the buildings referred to, 
and which was the basis of his claim assigned to Julius L,., the plain- 
tiff furnished certain materials to said Kurchhoff at his request and 
without the authorization of the défendants, the amount being to the 
défendants unknown. Then, as a second défense, they allège the en- 
try of the prior judgment, and say "wherein and whereby, among oth- 
er things, it was found" that Julius L. Kurchhoff, as assignée of Max 
L.— 

"was entltled to recover from the plalntlffs In that action, who are thèse de- 
fendants, Mosier & Summers, the amount that might be found due and owlng 
by them by virtue of the contract made between Mosier & Summers and 
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the defepdant Max L. Kurchhoff, Jr., as above stated, and for extra work 
a»d materlals furnlshed by sald Max L. Kurchhoflf, Jr., to the exclusion of 
F. Lewis Smith, one of the défendants In that action, and that sald Smith 
had no elaim thereon nor any part thereof by virtue of the contract, bond, 
and statute referred to in the plalntifC's complaint herein." 

This is the only prior adjudication set up or pleaded, and it is seen 
that it is not alleged or claimed that the- question of the liability of 
Mosier & Summers to Smith for the value of such materials furnish- 
ed by hiih to Kurchhofï, under said bond and statute, was necessarily 
involved or decided in that prior action, as indeed it was not. I give 
the answer no broader efïect as a prior adjudication than is claimed 
for it in the answer. It is not in fact entitled to that, as the com- 
plaint Vas dismissed. Turning to the judgment roll in that action, we 
find that the question at issue was, as before stated, not the liability of 
Mosier & Summers to Smith on the bond for the $642.08, but the 
right of Smith to the money due on a debt owing by Mosier & Sum- 
mers to Kurchhoff for work and materials, for the reason Smith had 
furtiishèd Kurchhoff the materials that in part made up that claim. 
The judgment correctly déclares that Smith was not entitled thereto, 
although the complaint was dismissed on the ground that as Julius L. 
claimed an amount in excess of what the plaintiffs admitted to be due, 
so that the plaintiffs could not drop out of the controyersy, the action 
could n,ot be maintained. The court said, when it came to décide the 
case and announce the ground of its décision: 

" 'Such ah action,' say the court In Bassett y. I;esUe, 123 N. Y. 396, 399, 
25 N. E. 386, 'always supposes that the plalntlff Is a mère stakeholder for 
one or the other of the défendants who claim the stake, and the case must 
be such that he can pay or deposlt the money or property Into court, and be 
absoltitely dlscharged from ail liability to eltber of the défendants, and thus 
pass utterly out of the controversy, leaving that to proceed between the 
several claimants ; and an action of Interpleader cannot be sustained where, 
from the Complaint Itself, it appears that one of the claimants is clearly 
entitled to the debt or thlng claimed to the exclusion of the other.' 

"In the casé how before us the défendant Julius L. Kurchhoff claims an 
amount in excess of that whlch the plaintiffs admit to be due, so that they 
cannot drop oùt of the controversy, except as to an amount which they name, 
and it is clear from the complaint that the plaintiffs owe to Kurchhoff the 
amount which they admit to be due, to the exclusion of the défendant Smith, 
who bas no légal claim against the plaintiffs. Under such circumstances an 
action in interpleader would operate to do an injustice to the défendant 
Kurchhoff, and it should not be permltted. 

"The complaint should be dismissed, wlth costs, and the Municipal Court 
action should be permitted to proceed." 

This was the décision of the court and the ground of its décision, 
as the judgment roll and opinion conclusively show. True, the judge 
had discussêd other propositions, and in his opinion in such discus- 
sion, unconsciously of course, disagreed with and overruled the Su- 
prême Court of the United States in United States, for the Use of 
Hill, V. American Surety Company, 200 U. S. 197, 26 Sup. Ct. 168, 
50 L. Ed. 437, decided January 2, 1906, about a year prior to the judg- 
ment in the action pleaded as a bar hère, and before it was brought, 
but did not décide the case on any such ground, or direct or authorize 
judgment other than a dismissal. Said the Court of Appeals in Stokes 
V. Foote, 172 N. Y. 327, 341, 342, 65 N. E. 176, 181: 
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"It Is well settled, however, that 'although a decree In express terms pur- 
ports to affirm a partlcular fact, or rule of law, yet if such fact or rule of 
îavv was immaterial to t" e issue, and ttie controversy did not turn upon It, 
the decree wlll not conclude the parties thereto.' Woodgate v. Fleet, 44 N. 
T. 1, 13 ; Stannard v. Hubbell, 123 N. T. 520, 25 N. E. 1084 ; House v. Locli- 
wood, 137 N. ï. 259, 33 N. E. 595 ; Reynolds v. Stocliton, 140 U. S. 254, 11 
Sup. et. 773. 35 L. Ed. 464; Paclîet Ce. v. Sickels, 5 Wall. 592, 18 L. Ed. 550; 
Jackson v. Wood, S Wend. (N. Y.) 37, and Wood v. Jackson, 8 Wend. 10, 22 
Am. Dec. 603; Sweet v. Tuttle, 14 N. Y. 405; Campbell v. Consalus, 25 N. 
Y. 613; People ex rel. Reilly v. Johnson, 38 N. Y. 63, 97 Am. Dec. 770; 
Hymes v. Estey, 116 N. Y. 501, 509, 22 N. B. 1087, 15 Am. St. Rep. 421; 
Lorillard v. Clyde, 122 N. Y. 41, 25 N. E. 292, 19 Am. St. Rep. 470 ; Bigelow 
on Estoppel, 152; Duchess of Kingston's Case, Everest & Strode, 410. Lord 
Chief Justice De Gray sald in the case last clted: 'That nelther the Judg- 
ment of a concurrent or exclusive Jurlsdictlon Is évidence of any matter 
which came collaterally in question, though withln the jurlsdlction, or of any 
matter incidentally cognlzable, or of any matter to be inferred by argument 
from the judgment.' " 

It is clear that the plaintiff's attomeys in that case, in view of the 
décision referred to, and without authority of law, attempted to in- 
ject into the judgment entered something that would operate as a bar 
to Smith's recovery in a proper action, but in this, giving full effect 
to ail that is found therein, they failed. It is settled that when the 
complaint is dismissed there can be no adjudication between the de- 
fendants. "Se where the plaintiff fails to sustain his complaint, the 
court cannot grant relief as between codefendants." 3 New York 
Practice, Nichols, 3761 ; Martin v. Wagener, 1 Thomp. & C. (N. Y.) 
509 ; Hall v. Ditson, 5 Abb. N. C. (N. Y.) 198 ; Dusenbury v. Fisher, 
47 N. Y. Super. Ct. (15 Jones & S.) 482. The whole record in that 
case is to be looked to in determining what was necessarily at issue 
and decided by the court, and the opinion is in évidence with the judg- 
ment roll, as is the contract between Mosier & Summers and the Unit- 
ed States, the renewals thereof, and the bond, ail certified and furnish- 
ed by the United States pursuant to the statute. 

It follows that the plaintiff, F. Lewis Smith, is entitled to recover 
of the défendants the sum of $642.08, with interest thereon from Au- 
gust 1, 1905, with costs. There will be a judgment accordingly. 



UNITED STATES V. HASKELL et al. 
(District Court, E. D. Oklahoma. April 10, 1909.) 

No. 284 

1. Indictment and Information* (§ 137*) — Motion to Quash— REGXji.ABrrT of 
Pkoceedings Befobe Geand Jukt. 

The mère introduction of incompétent testimony before a grand jury 
Is not ground for quashing an indictment retunied in the matter to which 
Buch évidence related. 

[Ed. Note. — For other cases, see Indictment and Information, Dec. Dig. 
i 137.*] 

*For otber oases see sarae toplc & { nuubee In Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexe» 
169 F.— 29 
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2. Graxd Juht (§ 34*) — Motion; To Quash Indictmknt— RiatJi^EiTY oip Pao- 

• CEEBINGS BEFOBE OBAND JiniT. 

An Inadvertent misstatement ot the law by a proseiîutlûg offlcer to a 
grand Jury la not misconductwlileh wIU affect the valldity of an Indict- 
ment found. 

[E3d. Note. — For other cases, see Grand Jury, Cent. Die. 6 73; Dea 
Dig, § 34.*] 

8. Grand Juet (§ 34*) — Motion to Quash Indiotment— Regulabitt of Pbo- 
CESDiNés Befobe Gband Jubt. 

Under Àct June 30, 1906, ç. 3935, 34 Stat. 816 (U. S. Comp. St. Supp. 
1907, p. 44), authorlzlEg any attorney speclally appointed and designated 
by the Attorney General to conduct any légal proceedlng whlch may b« 
ponducted by a district attorney, It la compétent for two or more snch 
attorneys to be présent together Jn a grand jury room and to conduct the 
proceedings maklng such division of the labor as they deem best, and the 
. fact that one acts only as a stenographer does not vltlate indlctmentn 
found. 

[Ed. Note. — For other cases, see Grand Jury, Cent. EHg. f 73 ; Dec. Dlg. 

4. Gband Jijrt (8 3*)— Ntjmbee of Jubobs— Fedeeai, Stattjtb. 

Rev. St. § 808 (U. S. Comp. St. 1901, p. 626), relatlng to grand Jurles 
and flxlng the number, is expressly Umlted to the District and Circuit 
; Courts of the United States, and does not apply to any courts in the 
terrltorles. 

[Ed. Note. — For other cases, séo Grand Jury, Dec. Dlg. S 8.*] 

8. Gban'd Jubt (§ 3*) — Motion to Quash Indiotment— Constitution of 
éEAND Jubt. 

Prlor to the admission of the state of Oklahoma the statutes of Arkan- 
sas wete in force therelh by congrèsslonal enactment, includlng Mansf. 
Dlg. § 3991, which provides that a grand jury shall conslst of 16 persons. 
Prlor to the extension of such statutes into the terrltory, the Suprême 
Court oit Arkànsas had construed such section, and held that a grand 
jury ébnsistlng of more than 16 was Illégal, and an Indlctment returned 
by Ifi lâvalld. Held, that an indlctment returned In the District Court 
of t^e United States for the Bastçrn District of the State of Oklahoma 
after Its admission for an offense commltted wlthln the Indlan Terrltqry 
before admission was Invalld where it was found by a grand Jury conslst- 
Ing of 21 members sinee the change, although one of procédure was 
one whlch substantially afCected the rights of the accused to thelr dls- 
advantage, 

[Ed. Note.— For other cases, see Grand Jury, Cent. Dlg. §§ 3-6; De& 
Dlg. § 3;* Indlctment and Information, Cent. Dig. § 481.] 

6. Indiotment and Information (§ 139*) — Motion to Quash— Time foe Mak- 

ING. 

An objection to an indlctment on the ground that the grand Jury waa 
lllegally constltuted when substantlal, and not merely technlcal, may be 
taken at any time before arraignment. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent 
Dlg. § 473; Dec. Dlg. § 139.*] 

On Motion to Quash Indictment. 

Sylvester R. Rush, Sp. Asst. Atty. Gen., Oliver E. Pagan, Sp. Asst. 
Atty. Gen., and William J. Gregg, U. S. Atty. 

Heiiry E. Asp, Chas. B. Stuart, A. C. Cruce, James H. Huckleberry, 
and Thomas H. Owen, for défendants. 

•For other cases see same toplc & S numbbb In Bec. & Am. Dlgs. 1907 to date, & Rep'r Indezea 
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MARSHALL, District Judge. In the case of the United States v. 
Haskell et al. a motion has beeii interposed to quash the indictment, 
and by agreement of counsel, as I understand, this motion is also to 
be considered to apply to two other indictments found by the same 
grand jury at the same time and charging substantially the same of- 
fense. The grounds of the motion, so far as it is necessary to state 
them, are: 

(1) Misconduct of the prosecuting ofKcers of the government before 
the grand jury while the causes were being investigated by that body 
and before the finding of an indictment. 

(2) The présence of an unauthorized person in the grand jury room 
during such investigation. 

(3) The fact that the grand jury which returned the indictments 
consisted of 21 grand jurors instead of 16, the number claimed to hâve 
been prescribed by law at the date of the offenses charged. 

Thèse objections will be briefly considered in the order stated. So 
far as there is any évidence of the claimed misconduct of the prosecut- 
ing officers, it amounts to this : Certain secret service oiïicers testi- 
fied before the grand jury. Each of them produced affidavits of wit- 
nesses procured by him. Some of thèse were read by the witness pro- 
ducing them to the jury. Most of the afïiants were subsequently call- 
ed as witnesses and testified. In a few instances, however, the of- 
ficer producing the afiidavit stated that the witness by reason of sick- 
ness or infirmity could not attend, and thèse affidavits were read. Fur- 
ther, at the close of the first case, the attorney for the government, 
at the instance of the grand jury, stated the law claimed by him to be 
applicable to the crime being investigated, and, it is contended, stated 
it inaccurately in some particulars. The circumstances attending the 
investigation make it entirely probable that the affidavits read were 
incompétent, and not such évidence as would hâve been received in a 
court, but there is no showing that they were at ail prejudicial to the 
défendants, and, indeed, no such showing could hâve been made within 
the limits of this investigation as prescribed by the court. But the 
question is whether the introduction of incompétent testimony is of 
itself such misconduct on' the part of the counsel for the Government 
that the indictments must be quashed. If so, but few indictments 
would be immune to attack. So long as courts difïer as to the com- 
petency of évidence, mistakes will be made, but on this motion the 
court isnot sitting as a court of error to review the proceedings be- 
fore the grand jury, and the mère introducing of incompétent testi- 
mony before that tribunal, which may well hâve been entirely harm- 
less, is no reason for the quashing of the indictments. The authori- 
ties on this question are substantially uniform in the support of this 
conclusion. I am not satisfied that the attorney for the government 
in advising the grand jury as to the law pertinent to the investigation 
misstated it. It is not to be expected that any grand juror after the 
lapse of several months would be able to accurately repeat the proposi- 
tions of law so stated with ail of their qualifying phrases. But, if we 
are to assume an inadvertent error, this cannot be magnified into mis- 
conduct. The motions cannot be sustained on this ground. 
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• S.'Tliè 'claîmed unauthorized person whose présence in the grand 
futy-ifootn. during the giving of testimony, it is claimed, vitiated fhe 
indictments, was an attorney appointed by the Attorney General of 
the United States as a spécial assistant district attorney for this in- 
vestigation, and specially directed to assist therein. This attorney 
was also a stenogr^pher, and the only function performed by him in 
the grand jury room was as a stenographer, and it was doubtless for 
the purpose of obtaining a transcript of the proceedings that he was 
appointed. It is claimed that, while an attorney so appointed and spe- 
cifîcally directed may conduct grand jury proceedings by virtue of the 
provisions of Act June 30, 1906, c. 3935, 34 Stat. 816 (U. S. Comp. 
St. Supp. 1907, p. 44), he cannot be présent for the only purpose of 
taking shorthand notes of the testimony. I think this is too narrow an 
interprétation of the statute. It is entirely compétent for two or more 
of such attorneys to be présent and to make such a division of the 
labor incident to the conducting of the proceedings as to them may 
seem best. The fact that one conducted the examinatipn of the wit- 
nesses and the other stenographically reported the testimony did not 
infringe any rights of the défendants. 

3. The third objection, going t'o the validity of the grand Jury, is 
of more weight. The crimes charged are alleged to hâve been com- 
mitted ip the Indian Territory ; that is to say, the several indictments 
are found under' section 5440 of the Revised Statutes (U. S. Comp. 
Sf. 1901> p. 3676), and each charge a conspiracy continuing to the 
date of the indictment, but the last overt act alleged to affect the ob- 
ject of the conspiracy is of a date prior to the termination of the ter- 
ritorial government. The crime was then complète, and the défend- 
ants then became, if at ail, liable to the penalty. At that time Con- 
gress had established United States courts in the Indian Territory, 
and had extended over and put in force there certain laws of the st'ate 
of Arkansas, including section 3991 of Mansfield's Digest of the iaws 
of Arkansas, which reads : 

."A grand Jury of slxteen persons shall be selected from those deslgnated as 
grand Jurors, but If any shall be absent, Incompétent to serve, or excused, the 
déficit shall be made up by takmg a suflicient number of compétent alternâtes 
présent in the order in whlch their names appear upon the list." 

This was the only statute regulating the number of grand jurors in 
the constitution of a grand jury which was in force in the Indian Ter- 
ritory at the date of the alleged crimes, unless section 808 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 626) of the United States was 
applicable therein, a matter to be presently considered. Before the 
statutes of the state of Arkansas had been extended over the Indian 
Territory, it had been the subjectof construction by the Suprême Court 
of that state in the case of Harding v. State, 23 Ark. 210, and it was 
there held that no grand jury consisting of more than 16 persons com- 
plied with its provisions, and that an indictment returned by a grand 
jury of 17 persons must be quashed. This construction of the statute 
must be assumed to hâve been known to the Congress of the United 
States, and it accompanied the statute when extended. The indict- 
ments hère in question were each found by a grand jury consisting of 
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21 persons. After the commission of the offense and before any prose- 
cution therefor,- the Indian Territory had, together with the Territory 
of Oklahoma, been admitted to the Union as the state of Oklahoma. 
United States Circuit and District Courts had been organized there- 
in, and had been given jurisdiction of offenses theretofore committed 
in the respective territories so far as the same would hâve been with- 
in the jurisdiction of such courts if committed within a state. The in- 
dict'ments were thereafter found in the United States District Court 
for the Eastern District of Oklahoma, and it is claimed that the grand 
jury in question was legally constituted under the provisions of sec- 
tion 808 of the Revised Statutes of the United States. That section 
provides, among other things, that every grand jury impaneled be- 
fore any District or Circuit Court shall consist of not less than 16 nor 
more than 23 persons. It becomes important then to consider wliether 
that section of the statute was applicable to the United States courts 
of the Indian Territory when the offenses were committed; or, if not, 
the effect as to the défendants of the subséquent législation which 
transferred jurisdiction of the offenses charged to the United States 
District Court of the Eastern District of Oklahoma. 

Section 808 of the Revised Statutes was expressly limited to grand 
juries impaneled in a United States District or Circuit Court. The 
courts of the Indian Territory were courts of the United States, but 
not District or Circuit Courts of the United States within section 808. 
The dual jurisdiction exercised by the United States courts of the 
IndianTerritory is besides the question. They did not fall within the 
description of the courts named in section 808, and that section had 
no application within any territory of the United States. This was 
settled by the Suprême Court of the United States in Reynolds v. 
United States, 98 U. S. 145, 25 L. Ed. 244, and needs no élaboration. 
But, when thèse indictments were found, section 808 of the Revised 
Statutes applied by reason of législation which took effect after the 
commission of the offenses charged. It authorized a grand jury con- 
sisting of not less. than 16 nor more than 23 persons, and the grand 
jury in question was within the maximum limit prescribed. Was the 
subséquent législation which for the fîrst time made this provision of 
the statutes applicable to the prosecution of the défendants ex post 
facto as to them, and forbidden by section 9 of article 1 of the Consti- 
tution of the United States, so far as it authorized a grand jury con- 
sisting of more than 16 persons? It is évident that the change was 
of importance to the défendants. Neither before nor after statehood 
could they be held to answer the crime charged unless on a presentment 
or indictment of a grand jury; but, if sought to be indicted before 
statehood, five dissenting grand jurors of the entire number could 
hâve precluded the finding of an indictment, while after statehood, 
and as the grand jury was in fact constituted, it required not less than 
ten dissenting jurors to hâve the same effect. That the situation was 
altered to the disadvantage of the défendants is apparent. 

But it is argued that this is mère matter of procédure, and that one 
accused of crime has no vested right in being prosecuted in accordance 
with the methods of procédure in force at the date of the offense. 
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That must be granted as a gênerai proposition; 1)ut it is so because 
a change of procédure ordinarily imposes no hardship on the accused, 
nor seriously alters bis position to his disadvantage. In bis Consti- 
tutional Limitations, p. 272, Judge Cooley says: 

"The teglslaturé may abolish courts and create new ones, and It may pre- 
scrlbe altogether différent modes of procédure lu Ita discrétion, though It 
cannot lawfully, we thlnk, In so dolng, dispense wlth any of those substantlal 
protection? wlth whlch the exlstlng law surrounds the person accused of 
crime." 

The following cases announce and illustrate the principle: Kring 
V. Mo., 107 U. S. S21, 2 Sup. Ct. 443, 27 L. Ed. 506; Duncan v. Mo., 
152 U. S. 377, 14 Sup. et. 570, 38 L. Ed. 485; ^hompson v. Utah, 
170 U. S. 352, 18 Sup. Ct. 620, 42 L. Ed. 1061; Utah v. Rock, 20 
Utah, 38, 57 Pac. 532. Hère, though the change was one of procé- 
dure, I am of the opinion that a substantial protection designed by 
the law for the benefit of the accused was subséquent to the commis- 
sion of the offenses if not dispensed with so impaired as to injuriously 
affect the rights of the accused, and alter the situation to their disad- 
vantage, so that as to them it must be held to be ex post facto. 

It is further contended in opposition to the motions to quash that 
the objection was made too late. The accused do not appear from the 
record to bave been arrested for the offense charged prior to the 
finding of the indictment, nor to hâve had any notice that their cases 
would be examined by the grand jury. The indictments were return- 
ed February 3, 1909. The présent motions were filed March 15, 1909, 
and before arraignment. That this was in time when the objection 
to the grand jury as constituted is substantial and not purely technital 
must be taken as settled by Carter v. Texas, 177 U. S. 443, 20 Sup. 
Ct. 687, 44 L. Ed. 839. In that case Carter, a negro, was indicted 
for murder at the November term of a criminal court of the state of 
Texas, the indictment being retumed on November 26, 1897. At the 
Mardi term, 1898, when the case was called for trial, but before his 
arraignment, the défendant presented a motion to quash the indict- 
ment on the ground that citizens of African descent had been wrong- 
fully excluded from the grand jury because of their race and color. 
This motion was held by the Suprême Court to hâve been interposed in 
time, and the action of the trial court in denying it error. Many 
décisions of the state courts to the same effect are coUated in Crowley 
V. United States, 194 U. S. 461, 24 Sup. Ct. 731, 48 L. Ed. 1075. In 
the case last cited, in reply to a suggestion that a defect in the con- 
stitution of a grand jury is a defect or imperfection in matter of form 
only, and hence cured by section 1025 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 720), a position also taken in the cases at bar, it 
was said: 

"That section can hâve no bearlng in the présent case, for the dlsquallfl- 
catlon of a grand juror Is prescrlbed by statute, and cannot be .regarded as 
a mère defect or imperfection In form. It Is matter of substance which 
cannot be disregarded without préjudice to an accused." 

It foUows that the indictments will be quashed, but as a grand jury 
can be empaneled in this court, consisting of 16 persons, and yet com- 
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plying with the requirements of section 808 of the Revised Statutes, 
the cases, if counsel for the government so désire, will be ordered to 
be submitted to another grand jury, and the défendants held to await 
the action of such grand jury. 



THE CAPT. JACK. 

(District Court, D. Connectlcut Aprll 6, 1909.) 

No. 1,560. 

1. Shippinq (5 205*)— Limitation of Liabilitt— Peesons Entitled to Beotd- 

FiT OF Limitation. 

Where a judgment was recovered In a state court agalnst a corporation 
for the death of a person kllled on a derrick scow owned by tlie défend- 
ant by the breaking of a part of the derrick, the court flndlng that the 
part was obvlously defectlve on Inspection, but that no Inspection or re- 
pair was made, that the derrick was belng used at the time In the raislng 
of a sunken vessel under the Personal direction of the defendant's prési- 
dent, who was on board, and that the défendant was chargeable with 
négligence causing or contrlbuting to the death, the corporation cannot 
tuaintaln a pétition for limitation of llablllty agalnst such judgment on 
the ground that the Injury was occasloned wlthout Its prlvlty or knowl- 
edge, through the fault or négligence of the master of the scow. 
[Ed. Note. — For other cases, see Shlpplng, Dec. DIg. { 205.* 
Limitation of owner's llablllty, see note to 45 C. C A. 387.) 

2. Shipping (§ 209*)— Limitation of Liabilitt— Conditions Pbkcedent. 

Where a contracter for ralsing a sunken vessel employed In the work 
an outflt whlch It owned, conslstlng of a scow on which was mounted 
a derrick, and a tug to supply motive power, in order to malntain a péti- 
tion for limitation of llablllty for the kllllng of a person by the breaking 
. of a part of the derrick during the work, the contracter was required to 
surrender the entire outflt, ineludlng the tug. 

[Ed. Note. — For other cases, see Shlpplng, Dec. Dlg. { 209.*] 

In Admiralty. Pétition for limitation of liability. 
See, also, 162 Fed. 808. 

C. S. Hamilton and C. A. Morse, for claimant. 
Samuel Park, for pet'itioner. 

PLATT, District Judge. The petitioner herein îs the T. A. Scott 
Company, a corporation located at New L,ondon, Conn. Said Com- 
pany allèges : That on or about February 7, 1905, it was the owner of 
a derrick scow or lighter called the Capt. Jack, which, with its equip- 
ment, was used to raise sunken vessels and other work of like char- 
acter. That on said day, while engaged in raising a sunken vessel in 
New Haven Harbor, one of the bolts which held the strap at the end 
of the boom broke, and the st'rap and bolts, in falling to the deck, 
struck Andrew J. Perkins, a marine engineer, who was standing on 
the deck of the lighter, and killed him. That said damage and injury 
was not caused by or through any fault or négligence on the part of 
said scow or lighter Capt. Jack or the petitioner, but was caused whol- 

*For other oaaes see same topic & i numbeb In Dec. & Am. Dlgi. 1907 to date, & Kep'r Indezen 
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ly through fhe îault and négligence of the master and crew of said 
scow. Thât said damage and injury was donc and occasioned without 
the privity or knowledge of the petitioner. That the administratrix of 
the estate of said Perkins brought an action against the petitioner in 
the superior court for New London county, and on June 19, 1906, ob- 
tained a judgment thereon for $5,000 damages and costs. That the 
amounf of said judgment exceeds the value of the petitioner's interest 
in the Capt. Jack and her equipment, and her freight and voyage 
moneys, respectively, pending at the time of the disaster. That no oth- 
er claim exists against her. The petitioner therefore ofïers up the 
Capt. Jack, her equipment and pending freight, and seeks the benefàt 
of the limited liability act of Congress to be now found in sections 4283 
to 4385 of the Revised Statutes (U. S. Comp. St. 1901, pp. 2943, 2944), 
and the various statutes supplemental theret'o and amendatory thereof. 
, The pétition which is above outlined in its essential parts, was filed 
on October 28, 1907, and thereupon the usual proceedings in such 
cases foUowed. The lighter, with her equipment, which was found to 
inçlude the hoisting apparatus, was surrendered, and with the aid 
of the commissioner was found by the court to hâve been worth in 
the condition in which she was after the accident, with pending freight, 
$3,625. The only claim presented was that of the administratrix of 
said Perkins, deceased, and the pétition was heard on the merits at 
New Haven on Match 15, and, by continuance, at Hartford on March 
29, 1909. 

Counsel for both petitioner and claimant hâve presented ail the testi- 
mony which they deemed relevant, hâve been listened to with patience, 
and hâve fîled briefs to their full satisfaction. The time at the court's 
disposai will not permit an er.'iaustive treatment, either of the facts or 
of the law which governs the facts, and it is hoped that the parties in 
interest will appreciat'e that, although this opinion may seem meager, 
the case itself bas received long and careful examination. 

The oral testimony presented in court is quite brief, and both parties 
dépend largely upon the proceedings in the state court. Both claim 
that the state court judgment must be treated by this court as res ad- 
judicata, but they differ diametrically and persistently upon the ques- 
tion of what has been decided by the state court. 

The petitioner says that the state court has decided that Perkins was 
killed because of a defective strap on the boom of the hoisting appara- 
tus on the Capt. Jack. To that extent he is willing to accept the 
judgment' as res adjudicata. I trust that I am not putting it too strong- 
ly when I say that to that extent he courts it and welcomes it with open 
arms. With that kind of a judgment held up before the court, his ar- 
gument proceeds smoothly, faultlessly, and logically to the final con- 
clusion. Hère is his line of reasoning, briefly stated : 

The state court finds (he says) that the accident was caused directly 
by a defective strap on the boom of the derrick. The petitioner had 
placed an exceedingly compétent man in charge of the Capt. Jack, 
and had kept him on that beat for over two years. To this compétent 
man (Capt. Nixon) he delegated the duty of inspecting the Capt. 
Jack and keeping her in proper condition to carry out the work of 
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raising sunken vessels. He knew nothing about the defective strap, 
and had discharged his full duty under the law when he put such mat- 
ters in the hands of such a compétent man. It is too bad, we are sorry 
(I can hear him saying), but to encourage the investment of money 
in water craft it would never do to refuse uî the benefit's which Con- 
gress had in mind when they passed the Umited HabiHty statutes. 

But, the claimant says, your président, Mr. Thomas Scott, Jr., was 
présent in New Haven Harbor on the Hght'er and directing the work. 
That makes no différence (the petitioner repHes) ; the state court has 
found that the defective strap was the cause of the death, and neither 
he nor I knew about the defect in the strap. We had not examined the 
appliances, and we had a right to rely upon the master of the Capt. 
Jack, who had the matter in charge. It is admitted that, if Mr. Scott 
knew, the corporation knew. It is insisted, however, as the case stands, 
that Mr. Scott neither knew, nor ought to hâve known, that the strap 
was defective. Ergo, the petitioner had no privity or knowledge of the 
cause of the accident. 

That is the petitioner's case on the question of privity or knowledge. 
Before looking at the other side of the picture, let me say a word on 
the matter of the délégation of fhe duty of inspection to Capt. Nixon. 
The exaggerated grossness of his neglect in failing to condemn the 
boit which broke and caused the damage, when he had it right before 
his eyes a short time before the accident, renders it incumbent upon the 
petitioner to clear its skirts in a most careful manner from the charge 
of having neglected its duty when it delegated the power of inspection 
to him and maintained about that subject an ominously rigid silence 
forever after. The claimant, as above suggested, looks at the situation 
from another angle, and consequently sees différent things. She says 
that the state court has decided very much more than that the direct 
cause of the accident was a defective strap. She thinks that this court, 
in order t'o ascertain whether that is so or not, ought to go further 
than to examine the brief mémorandum which the trial judge filed with 
the judgment. 

It seems that later the petitioner hère, who was défendant there, hav- 
ing visions of possible relief in the higher state court, demanded, as it 
had a right to do, a more comprehensive finding of facts from the trial 
judge. Such a finding is^of record in the state court. It contains a 
more comprehensive statement of the facts upon which the t'rial judge 
based the order of judgment, and reaches n-unc pro tune back of the 
judgment. The claimant thinks that this court should venture to 
glance at fhat finding in order to learn what was actually decided in 
the state court. She thinks correctly, and for that reason claimant's 
Exhibit 1 is admitted. 

It is quite possible to décide the case at bar without tlie aid of this 
exhibit, because important portions of the complaint in the state court 
were admitted to be t'rue under the peculiar form of practice in vogue 
at that time, but the matter decided is much plainer after reading the 
finding of facts. We will find there a very différent situation from the 
one relied upon by the petitioner, although, as has been suggested, it 
is not clear that the situation which he relies upon is supported by the 
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proofs he offers. The finding emphasizes a fact which the pleadings 
admitted, viz.j that Thomas Scott, Jr., président of the défendant cor- 
poration, was in full charge of raising the sunken boat, and was giving 
ail the necessary orders and directions for that purpose, and was watch- 
ing the opération of the ^ork. It is found that the boom in use on the 
derrick was bought secondhand about a year before the accident, and 
was not inspected; that' after a few months' use one of the bolts on 
the leading band had broken and a new one was put in, but the other 
boit, which was in very bad condition, was not inspected, although a 
very casual inspection would hâve revealed its weakness. It is found 
that the day was cold, and that the leading band and bolts were sub- 
jected to a severe strain, and that such use of them on such a day im- 
posed upon Mr. Scott, the président, in charge of the work, the duty 
of requiring a careful inspection of the appliance just before the time 
of the accident, and that none was made. The conclusion is reached 
that the facts established by the évidence did not show that the défend- 
ant was not négligent, subst'antially as charged in the complaint, which 
is our Connecticut way of saying that the défendant was négligent, 
substantially as charged. 

The défendant at the state trial took issue on the allegat'îons of para- 
graphs 10, 11, 12, 13, and 17. Much of the claimed négligence is set 
forth in paragraph 17. It is there charged, among other things, that 
the défendant was négligent in so anchoring the lighter that the boom 
had to be used at right angles ; that the becket end of the guy rope 
was fastened to the leading band, instead of to the guy band; that the 
power of the engine was greater than the appliances could stand ; that 
a strain waS allowed to corne upon said leading band f rom both the 
standing part and the guy rope at the same timë. Thèse facts are 
found by the trial court' to be substantially true, although not specifi- 
cally mentioned in the finding. Paragraph 14 had been admitted, and 
it is therein alleged that after the défendant had raised the sunken 
boat a little f rom the bottom the chain around her slipped and caused 
a jerk of the boom, which put too great a strain on the leading band, 
and by force of the strain the band was caused to break and a pièce 
to fall and hit the deceased, which blow caused his death. 

We are now prepared to discover what was litigated in the state 
court and what was decided. There is much more in the case than the 
mère fact that there happened to be on the Capt. Jack a defective boit 
on the leading band, which ought to hâve been found long before by 
the captain of the light'er, who was a capable man and ought to hâve 
found it. The petitioner itself was there in charge of the work, and 
the state court has found that the petitioner was négligent in the ex- 
écution of that work, and by its négligence caused the death of Per- 
kins. It is not necessary to décide that the petitioner's neglectful con- 
duct was the sole inducing cause of the damage. It is enough, if what 
he did contributed essentially thereto; in other words, it is enough, if 
it is found that the defective strap would hâve been harmless if he had 
not donc what he did do. How the petitioner can say now to this court, 
with a straight face, that it was without privity or knowledge of the 
cause of the accident, is beyond my compréhension. I am compelled 
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to find that he has not sustained that necessary allégation of his péti- 
tion. 

If it were necessary to the décision, I should also be compelled to 
find that the petit'ioner ought to hâve offered up the tug Harriet, as 
well as the lighter, in order to obtain the benefits of the limited liabil- 
ity act. When the pétition was filed the idea was to surrender the Capf. 
Jack alone, without the hoisting apparatus for use in raising sunken 
vessels, which was movable and could be transferred from one lighter 
to another. At the hearing on value before the commissioner, how- 
ever, he was consfrained to submit to a valuation of the hoisting ap- 
paratus, but insisted that the tug was outside the issues. We valued 
what he gave up, but I could not see then, and cannot see now, why the 
logic which induced him to surrender the hoisting apparatus does not 
force him t'o surrender the tug. His argument is that he is only con- 
strained by the limited liability act to surrender the offending thing. 
At first he considered the offending thing to be the scow Capt. Jack, 
which was made over from an old railroad car float, minus the derrick, 
engine, etc., used in hoisting. Later, if evidently struck him that, as 
Perkins was killed by a pièce of the strap band which came off the 
boom of the derrick, it might be well enough to include the hoisting 
apparatus in that imaginary construction called the offending thing. 
Now it appears that the lighter and hoisting apparatus and tug were 
the component parts of a wrecking outfit which the petitioner used to 
raise the sunken Zouave in New Haven Harbor. The lighter had no 
propulsive power of her-own, and so the outfit was necessarily the one 
stated. The Harriet did not bring tbe lighter over to New Haven, 
leave her at the proper anchorage, and then go about her own busi- 
ness. She stayed and helped out. She was fastened to the Capt. Jack, 
using her own engine to exhaust upon the sunken boat, and was, with 
the lighter, under the control and direction of the petitioner, taking a 
hand in at the work when the accident occurred. No case which I 
hâve read, and I believe I hâve absorbed them ail, offers any state of 
facts or any line of reasoning upon such facts which would warrant 
the petitioner in expecting that upon the facts before this court he 
would be able to obtain the benefits which he.seeks without first sur- 
rendering the entire wrecking outfit which was sent over from New 
London to raise the sunken vessel. 

Therefore, upon both grounds above hastily discussed, the pétition 
must be dismissed, with costs. 



UNION PAC. RY. CO. v. KAK.GBS et al 

(Circuit Court, D. Nebraska, Omaha Division. May 4, 1909.) 

1. Public Lands (§ 61») — Géants— Nebkaska Obganization Act. 

Act Cong. May 30, 1854, c. 59, § 16, 10 Stat 283, organizing the ter- 
rltoiy of Nebraska, apd provldlng that sections 16 and 36 In each town- 
shlp In the terrltory shall be and are reserved to be appUed to schools 
in the terrltory and the states and terrltorles to be erected out of the 
same, was a mère réservation of the sections for the purpose speclfled ; 

*For other OEUsea >ee aame toplc & S nuubsb in Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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no grant of such sections belng made untll by Bnabllng Act Aprll 19, 
1864, c. 59, § 7, 13 Stat. 49, deelaring that such sections In each town- 
ship not otherwlse disposed of, or otJier équivalent lands, were granted 
to tHe State for school purposes. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. 8 138; Dec. 
Dlg. § 51.*] 

2. Public Lands (§ 7*) — ScirooL Lands— Rights op State— Vested Bights. 
■Prlor to Act Cong. Aprll 19, 1864, c. 59, 13 Stat 47, organlzlng the 
State of Nebraska, that state acqulred no vested rlght In sections 16 and 
36 In each townshlp granted by the act for school purposes, and hence, 
prlor to such act, Congress had full power to dispose of such sections as 
it saw fit. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. S 7; Dec 
Dlg. § 7.*] 

8. Public Lands (§ 6*)— Statutoet Pbovisions— Construction. 

The rule that the words "public lands" mean such land as is subject 
to sale or further disposition under gênerai laws, and not such as Is 
reserved by compétent authorlty for any purpose, or In any manner, 
although no exception thereof Is made, does not confllct wlth the doctrine 
that, where It clearly appears from the statute that the term Is Intend- 
ed to Include lands theretofore reserved for a spécifie purpose, such In- 
tention wlU prevall, under the rule that a législative act is to be inter- 
preted according to the plain Intention of the Législature. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dlg. § 6.* 

For other deflnltiona, see Words and Phrases, vol. 6, pp. 5793-5795; 
vol. 8, p. 7772.] 

4. Public Lands (§ 71») — Gbants to Railboads— Construction— Vbstino 

TiTLB IN COMPANT. 

Act July 1, 1862, c. 120, § 2, 12 Stat 491, granted to the Union Pacific 
Railroad the rlght to take from the public lands adjacent to its Une a 
rlght ol way 400 feet wlde, where the railway passes over the public 
lands, and that the United States should extlngulsh as rapldly as possi- 
ble Indlan tltles to ail lands falUng under the opération of the act and 
required for such rlght of way. Eeld, that such act granted to the rail- 
road Company a rlght of way across land reserved for school purposes 
In Nebraska prlor to the state acqulrlng a vested rlght therein by virtue 
of Bnabllng Act (Act Cong. Aprll 19, 1864, c. 69, 13 Stat 49) § 7. 

[Ed. Note. — For other cases, see Public Lands, Cent Dlg. § 232; Dec. 
Dlg. § 71.*] 

5. Adverse Possession (§ 8*) — Peopbbtt Subject— Public Lands— Railroad 

KiGHT OF Way. 

The rlght of way over public land, granted by Congress to the Union 
Paclflc Ballway Company by Act July 1, 1862, c. 120, § 2, 12 Stat 489, 
could not be lost to the railroad Company by adverse possession ; such 
rlght of way belng regarded as a public hlghway, and essentlal to the 
performance by the railroad company of public dutles assumed on îts 
acceptance of the grant. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dlg. § 43; 
Dec. Dlg. § 8.* 

Acquisition or loss of rlght to railroad rlght of way by prescription, 
see note to LouisvlUe & N. R. Ce. v. Smith, 63 <! C. A. 7.] 

N. H. Loomis and Edson Rich, for complainant. 
A. M. Post, for respondents. 

Before W. H. MUNGER and T. C. MUNGER, District Judges. 

*For other cases see same topic & § numbbb m Dec. & Am. Digs. 1907 to date, & Rep'r ludeze* 
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W. H. MUNGER, District Judge. The pleadings" in this case pré- 
sent two issues of law simply: First, whether the act of Congress, 
granting a right of way to the Union Pacific Railway Company, grant- 
ed such right of way across sections 16 and 36 that had theretofore 
been set apart for school purposes; and, second, whether or not re- 
spondents hâve acquired any right to a portion of such right of way 
by adverse possession. 

The several provisions of the statutes applicable to a considération 
of this case are hereinafter quoted. Section 16 of the congressional 
enactment of May 30, 1854, organizing the territory of Nèbraskd, is 
as foUows: 

"And be it further enacted, that, when the lands In said territory shall be 
Burveyed under the direction of the government of the United States, prepara- 
tory to bringlng the same into market, sections number slxteen and thlrty-six 
In each township in sald territory shall be, and the same are hereby, reserved 
for the purpose of belag applled to schools in said territory and in the states 
and territories hereafter to be erected out of the same." Chapter 59, 10 
Stat 277. 

By this section no grant of the lands was made. It simply con- 
stituted a réservation of the sections for the purpose specified. No 
grant of thèse sections was made to the territory or state until the 
enabling act of April 19, 1864 (chapter 59, 13 Stat. 47), section 7 of 
which reads as foUows: 

"And be it further enacted, that sections number slxteen and thirty-slx 
In every township, and wben such sections hâve been sold or otherwlse dls- 
posed of by any act of Congress, other lands équivalent thereto, in légal 
subdivisions of not less than one quarter section, and as contlguous as may 
be, shall be, and are hereby, granted to sald state for the support of common 
schools." 

This is the first enactment containing a grant of thèse sections, and 
upon the acceptance by the state of the enabling act, and the state's 
admission into the Union, a vested right to thèse sections was first 
acquired. Nebraska was organized as a state in February, 1867, and 
accepted the provisions of the enabling act. By such acceptance on 
the part of the state, it acquired a vested right to sections 16 and 36 
in each township which had not, at the time, been in any manner dis- 
posed of by the United States. Until such vested right was acquired, 
Congress had full power and authority to make such disposition of 
thèse sections, or portions thereof, as it saw fit. State of Minn. v. 
Batchelder, 1 Wall. 109, 17 L. Ed. 551; Frisbie v. Whitney, 9 Wall; 
187, 19 L. Ed. 668 ; Emblen v. Lincoln Land Co., 184 U. S. 660, 32 
Sup. Ct. 523, 46 E. Ed. 736. 

In July, 1868, after the lands in question had been surveyed under 
authority 'of the government of the United States, but before any 
vested right to them had been acquired, Congress granted to the Union 
Pacific Railway Company a charter with power to construct a rail- 
road from a point on the Missouri river westward, and granted to 
such railroad company a right of way over the public lands ; the pro- 
visions of the act granting the right of way being as follows : 

"And be it further enacted, that the right of way through the public lands 
be, and the same Is hereby, granted to sald company for the construction of 
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sajd .ra,Ucqad wd telegraph llne; and the rlght, power and authorlty Is here- 
by "given to sald company to take fron? the public lands adjacent to the llne 
of sald road, earth, stone, tlmber, and other materlals for the construction 
thereof ; sald rlght of way Is granted to sald rallroad to the estent of two 
hundred feet in width on each slde of sald rallroad where It may pass over 
the public lands, Including ail necessary grounds for stations, buildings, 
worlsshops, and dépôts, machine shops, switches, side-traclis, turn-tables, and 
water stations. The United States sjiall extlnguish as rapldly as may be 
the Indlan titles to ail lands, falling under the opération of thls act and 
requlred for the said rlght of way and grants hereinafter made." Chapter 
120, i 2, 12 Stat. 4S9. 

TJiis section granted the right of way over the pubHc lands, and, as 
sections 16 and 36 had theretofore been reserved for school purposes, 
the contention is that said sections did not, at the time of the passage 
of this act, fall within the désignation of pubhc lands. and hence that 
the railroad company did not acquire a right of way over those sec- 
tions. 

The tf Ue rule respecting the term "public lands" was stated by Judge 
Van Devanter, sitting in the Court of Appeals, in Northern Lumbier 
Co. v. O'Brien, 139 Fed. 614-616, 71 C. C. A. 598, 600, in the follow- 
ing language : 

"The words 'public land' hâve long had a settled meanlng In the législa- 
tion of Cpngress, and, when a différent intention is not clearly expressed, ase 
used to désigna te such land as is eubjeet to sale or other disposai under 
gênerai laws, but not such as is reserved by compétent authorlty for any 
purpose or In any manner, although no exception of It is made. Bardon v. 
Northern Pacific R. R. Ce, 145 U. S. 535, 12 Sup. a. 856, 36 L. Ed. 806; 
WilGOx V. MeConnel, 13 Pet 498, 513, 10 L. Eîd. 264; Leavenworth, etc., E. 
B. Co. V. tJnited States. 92 U. S. 733, 741, 745, 23 I* Ed. 634; Newhall v. 
Sanger, 92 U. S. 761, 23 L. ®d. 769; Doolan v. Carr, 125 U. S. 618, 630, 8 
Sup. et. 1228, 31 L. Ed. 844 ; Cameron -t. United States, 148 U. S. 301, 309, 
13 Sup. et. 595, 37 L. Ed. 459 ; Mann v. Tacoma Land Co., 153 U. S. 273, 
284. 14 Sup. et. 820, 38 L. Ed. 714; Barlîer v. Harvey, 181 U. S. 481, 490, 21 
Sup. et. 690, 45 L. Ed. 963; Scott v. Carew, 196 U. S. 100, 109, 25 Sup. 
et. 108, 49 L. Ed. 403." 

Thèse décisions do not conflict with the settled doctrine that, where 
it clearly appears from the statute that the term "public lands" is in- 
tended to include lands which hâve theretofore been reserved by Con- 
gress for a spécifie purpose, such intention will prevail, as it is a funda- 
mental rule of. construction that a législative act is to be interpreted ac- 
cording to the plain intention of the législative body. 

As said by the Suprême Court, in Winona & St. Peter R. R. Co. v. 
Barney, 113 U. S. 618-635, 5 Sup. Ct. 606, 609, 28 L. Ed. 1109, speak- 
ing with respect to acts of Congress making grants of certain lands : 

"They are to recelve such a construction as wlU carry ont the Intent of 
Congress, however difflcult it mlght be to glve full effect to the language used 
if the grants were by Instruments df private conveyance. To ascertaln that 
Intent we must ; lools to the condition of the country when the acts were 
passed, as well as to the purpose declared ou their face, and read ail parts 
of them to^ether." 

To the same eflfect are Wilkinson v. Leland, 3 Pet. 637, 7 L. Ed. 543 ; 
Priesman v. Ù. S.. 4 Dali. 38, 1 L. Ed. 737; U. S. v. Wiltberger, 
5 Wheat. 76, 5 L. Ed. 37; Platt v. Union Pacific R. R. Co., 99 U. S. 
48, 35 ly. Ed. 434. 
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As to what was the intent of Congress, in granting this right of way 
to the Union Pacific Railway Company, it is proper to inquire what 
were the conditions existing at the time. and what was the aim and 
purpose of Congress in passing the enactment. This was fully ex- 
pressed in United States v. U. P. R. R. Co., 91 U. S. 72-79, 23 L. Ed. 
224, as foUows : 

"Many of the provisions in the original act of 1862 are outslde of thé 
usual course of législative action concerning grants to rallroads, and cannot 
be properly construed wlthout référence to the circumstances which existed 
when it was passed. The War of the Rébellion vras In progress ; and, owlng 
to complications wlth England, the country had become alarmed for the 
safety of our Pacific possessions. The loss of them was feared in case those 
complications should resuit in an open rupture; but, even If this fear were 
groundless, it was qulte apparent that we were unable to furnlsh that degree 
of protection to the people occupying them which every govemment owes to 
Its cltlzens. It is true, the threatened danger was happily averted ; but 
wisdom polnted out the necessity of maklng sultable provision for the future. 
This could be done In no better way than by the construction of a railroad 
across the continent. Such a road would blnd together the wldely separated 
parts of our common country, and furnlsh a cheap and expéditions mode for 
the transportation of troops and supplies. If It dld nothlng more than 
afford the required protection to the Pacifie States, It was felt that the 
govemment, in the performance of an imperatlve duty, could not Justly 
wlthhold the ald necessary to bnlld it; and so strong and pervadlng was 
this opinion that U Is by no means certain that the people would not hâve 
Justlfled Congress If It had departed from the then settled policy of the 
country regarding works of Internai Improvement, and charged the govem- 
ment Itself wlth the direct exécution of the enterprise. 

"This enterprise was vlewed as a national undertaklng for national pur- 
poses, and the public mind was dlrected to the end in view, rather than to 
the particular means of securing It. Altbough this road was a mlUtary 
necessity, there were other reasons active at the time In produclng an opin- 
ion for Its completlon besides the protection of an exposed frontier. There 
was a vast unpeopled terrltory lying between the Missouri and Sacramento 
rivers which was practieally worthless wlthout the faellltles aCTorded by a 
railroad for the transportation, of persons and property. Wlth its construc- 
tion, the agrlcultural and minerai resources of this terrltory could be devel- 
oped, settlements made where settlements were possible, and thereby the 
wealth and power of ,the United States largely Increased. And there was 
also the pressing want, In time of peace even, of an Improved and cheaper 
method for the transportation of the mails, and of supplies for the army and 
the Indlans. It was in the présence of thèse facts that Congress undertook 
to deal wlth the subject of this railroad. The difiîenlties in the way of 
building It were great, and by many Intelligent persons consldered Insur- 
mountable. * * * 

"Congress acted with référence to a state of things belleved at the time to 
exist, and, in interpreting its législation, no aid eau be derived from subsé- 
quent events. The project of building the road was not coneelved for private 
ends, and the prévalent opinion was that It could not be worked out by pri- 
vate capital alone. It was a national work, orlginating In national necesslties, 
and requiring national assistance. • * * That there should, however, be 
no doubt of the national character of the contemplated work, the body of the 
act contains thèse significant words: 'And the better to accompllsh the ob- 
ject of this act — namely, to promote the public Interest and welfare by the 
construction of said railroad and telçgraph Une, and keeplng the same In 
working order, and to secure to the govemment at ail tlmes (but particularly 
In time of war) the use and beneflts of the same for postal, mllitary, and 
other purposes — Congress may at any time, having due regard for the rlghts 
of said companies named hereln, add to, alter, amend, or repeal this act.' 
12 Slat. 497. Indeed, the whole act contains unmistakable évidence that, il 



464 169 FEDERAL REPORTEE. 

Cpngress ; was, put to the necessity of carrylng on a great public enterprise by 
the Instrùnlélitàllty of private corporations, It took care that tliere should be 
no misunderstandlng about tlie objects to be attained, or the motives wliicb 
influenced Its action. • ♦ ♦ , ' 

"Confessedly, the undertaking was beyond the nbility of unalded private 
capital. Only by the helping hand of Oongress could the problem, difflcult of 
solution under the most favorable circumstances, be worked out. Local busi- 
ness, as a source of profit, could not be expected while the road was in course 
of construction, on account of the character of the country it traversed; and 
whether, when completed, it would prove valuable as an Investment, was a 
question for time to détermine. But vast as was the worlc, liniited as were 
ilie private resources to build it, the growîng vxints as well as the exist- 
ing and future military necessUies of the country dem-anded that it 6e conv- 
pleted. Under the stimulus of thèse considérations Oongress aoted, not for the 
henefit of private persans, nor in their interest, but for an ohject deemed es- 
sential to the security as well as to the prosperity of the nation." (Italics my 
own.) 

Thus it will be seen that the object and purpose which Congress 
had in view was to secure, at an early date, the actual construction 
and opération of a railroad from the Missouri river to the Pacific 
Coast, not for private purposes, but for the national welfare, and it 
cannot be supposed that Congress intended that such national object 
should be thwarted by the inability of the company to construct this 
road across lands belonging to the United States, but which had been 
reserved for other purposes. This view is, I think, made plain also 
by comparing the language of section S, granting the right of way, 
with the language of section 3, which gave to the railroad company, 
to aid in its construction, every alternate section of public land desig- 
nated by odd numbers, to the amount of five alternate sections per mile 
on each feide of said road, "not sold, reserved, or otherwise disposed 
of by the United States and to which a pre-emption or homestead 
claim may not hâve attached at the time the line of sàid road is def- 
initely fixed." By section 2 the p;rant of the right of way was in 
presenti, and containèd no réservations ; whereas, by the terms of sec- 
tion 3, granting the ïee to the respective sections, to aid in the con- 
struction of the road, the grant was afloat until the line of the road 
was definitely fixed, and specifically excepted from its opérations lands 
which, at the time the line of the road was definitely fixed, had been 
sold, reserved, or otherwise disposed of. 

Construing the act as a whole, Congress having made réservation in 
the third section of the act relative to the aid lands, and made no 
réservation in the section granting the right of way, and further 
considering the national necessities for the construction of the road, 
it appears clear that it was the intention of Congress to grant such 
right of way over the lands the title of which was in the United States, 
and to which no other party had acquired a vested right. 

The Suprême Court, in Railroad Co. v. Baldwin, 103 U. S. 436- 
429, 26 L. Ed. 578, after considering the provisions of an act grant*- 
ing certain sections to aid in the construction of a railroad, which 
containèd réservations similar to those of the act in question, refer- 
ring to the provision of the act granting the right of way, said : 

"But the grant of the right of way by the sixth section contains no réserva- 
tions or exceptions. It is a présent absolute grant, subject to no conditions 
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except those necessarlly Implled, such as that the road shall be constructed 
and used for the purposes designed. Nor is there anything in the pollcy of 
the government with respect to the public lands which would call for any 
qualification of the terms. Those lands would net be the less valuable for set- 
tlement by a road runnlng through them. On the contrary, their value would 
be greatly enhaneed thereby. The right of way for the whole distance of the 
proposed route was a very Important part of the aid given. If the company 
could be compelled to purchase its way over any section that might be occu- 
pied in advance of Its location, very serions obstacles would be often linposed 
to the progress of the road. For any loss of lands by settlement or réserva- 
tion, other lands are given ; but, for the loss of the right of way by thèse 
means, no compensation Is provided, nor eould any be given by the substitu- 
tion of another route. The uncertwmty as to the ultimate location of the Une 
of the road is recognized throughout the act, and where any qualificalion is 
intended in the opération of the grant of lands, from this circumstoâioe^ it is 
designated. Had a similar qualification upon the absolute grant of the right 
of way heen intended, it can hardly &e doubted that it toould hâve ieen ex-, 
pressed. The fact that none is expressed is conclusive that non^ exists." 
(Itallcs my own.) 

In Kindred et al. v. Union Pacific Railway Co., 168 Fed. 648, the 
Court of Appeals of this circuit, in an opinion filed Pebruary 12th 
last, discussing sections 2 and 3 of the act in question, say : 

"The exceptions and réservations found In section 3 of the act related to 
the donation of lands In aid of the construction of the rallroad, and doubt- 
less included Indian réservations lilie that of the Delawares. They are the 
customary exceptions and réservations in such cases, but it is apparent they 
hâve no relation to the right of way granted by the second section. The 
application of them exclusively to the land grant Indicates the intention ot 
Congress to give a right of way across ail lands without exception so far as It 
was wlthin Its power to do so." 

Other cases in point are: U. S. v. Bisel, 8 Mont. 20, 19 Pac. 351; 
Barkley v. U. S., 3 Wash. T. 522, 19 Pac. 36; U. S. v. Elliot, 12 
Utah, 119, 41 Pac. 720; Coleman v. St. Paul, M. & N. Ry. Co., 38 
Minn. 260, 36 N. W. 638 ; Peterson v. Baker, 39 Wash. 275, 81 Pac. 
681 ; Riverside Township v. Newton, 11 S. D. 120, 75 N. W. 899 ; 
Union Pacific Railway Co. v. Douglas County (C. C.) 31 Fed. 540. 

The claim of adverse possession was disposed of by the Court of Ap- 
peals in Kindred v. U. P. R. R. Co., supra, wherein it is said : 

"It was conclusively determined by the act of Congress that a right of way 
400 feet in wldth was essential "to the performance of the public dutles as- 
sumed by the grantee upon Its acceptance of the grant. No part of that right 
of way could be allenated without the consent of Congress nor lost by lâches 
or acqulescence. Northern Pacific v. Smith, 171 U. S. 260, 18 Sup. Ct. 794, 43 
L. Ed. 157 ; Northern Pacific v. Townsend, 190 U. S. 267, 23 Sup. C?t. 671, 47 
£.. Ed. 1044 ; Northern Pacific v. Ely, 197 U. S. 1, 25 Sup. Ct. 302, 49 L. Ed. 
639. It became In a sensé a national public highway, and private encroach- 
ments upon it could be nelther strengthened nor confirmed by lapse of time. 
Possession of portions thereof by individuals was not adverse In the pensée 
that it might ripen Into title, nor, however long it was permltted to continue, 
did it preclude the rallroad company from performlng its duty by asserting 
Its rlglit thereto whenever the necessity for the tuU use arose. That for u 
long time it maintained its right of way fences within the exterlor limlts of 
the strlp gave the adjacent landowners nothing more than a permissive use 
of the uninclosed portions, and when It became inconsistent with the publie 
use to which the right of way was dedicated by Congress the rallroad com- 
pany properly removed its fences and resumed possession. Under such cir- 
cumstances it cannot be sald, when it applled to a court of equlty to protect 
the right of way from continued encroachments, that it came with uuclean 
Mnds." 

169 F.— 30 
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For thèse reasons I think the demurrer to the cross-bill should be 
sustained, and that complainant is entitled to a decree upon the bill and 
answer. 

T. C. MUNGER. I concur. 



CENTRAL TRUST CO. OF NEW YORK v. CINCINNATI, H. & D. RX. CO. 
(Circuit Court, S. D. Ohlo, W. D. March 23, 1908.) 
No 6,133. 

1. Railboads (§ 186*) — Surr to Fobeclose Mortgaqes— iNTEEVENTioir— Cow- 

lEOVEBSIES Bbtween Bondiioldebs. 

In a suit by the trustée lu a railroad mortgage securing bonds to fore- 
close the same, where a decree pro confesso had been entered and a réf- 
érence made to a master to àscertain the property covered, and the 
amonnt of the bonds outstandlng and the Interest due thereon are mère 
matters of computatlon, leave wlll not be granted to certain bondholders 
to intervene for the purpose of Iltlgatlng the valldlty of notes to whlch 
othëfs of the bonds are held as collatéral In adrance of the entry of a de- 
cree of sale, and espéclally where the Insolvency of the mortgagor Is con- 
cededi the property is belng operated by recelvers at a loss, and the notes 
attacked are negotiablç and in the hands of unknown holders who are not 
parties. 

[Ed. Note. — For other cases, see Rallroads, Cent DIg. { 616 ; Dec Dlg. 
1 186.*] 

2. Raileoads (§ 190*)^ST7rr to Fokiçclose Mobtûages— Psoceduee— Contbo- 

VEBSIEB Between Bondhôldebs. 

In a suit to foreelose a railroad mortgage securing bonds, the court 
has Power to ordér a salé before the final détermination of the valldlty 
and amount'of bonds held by each holder, and it is a recognized practice 
In sucb cases to postpope the final détermination of ail such questions 
nntil af ter the sale. 

[Ed. Note.— For othef cases, see Rallroads, Cent Dlg. § 623 ; Dec. Dig. 
I 190.*] 

8. Raileoads (8 186*) — PLEnaa of Bonds in Teust— Repbesentation o» 
Cbeditobs by Tbustee. 

A trustée appolnted by a railroad company to hold mortgage bonds 
pledged as security for negotiable notes issued by the company is the 
agent of the company only,' and not of the holders of the notes, and notice 
to the trustée of défenses agalnst the notes is not notice to bona flde 
holders or purchasersi nor does the faet that the trustée is a party to 
a suit to foreelose the mortgage in a différent capaclty make the note 
holders parties by représentation, and no action can be taken in such 
suit respecting the valldlty of the notes unless such holders are brought 
In as parties. 

[Ed. Note. — For other cases, see Rallroads, Cent Dlg. § 615; Dec. Dlg. 
1188.*] 

4. EQurrr (J 115*) — Paeties— Beinging ik Parties bt Ceoss-Bili.. 

It is not proper practice to permit one who is not a party to the original 
suit to be brought in by a cross-bill. 

[Ed. Note. — For other cases, see Equity, Cent Dig. S 280; Dec Dig. 
I 115.*] 

*For other cases aee lame toplc & S nvmbbb In Dec. & Am. Dles. 1907 to date, & Rep'r Indexe* 
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6. EAILBOADS (§ 180*) — MOBTGAGES— DXJTT OF TBUSTBK. 

A trustée under a rallroad mortgage Is bound to recognllze the rightii 
of the holders of ail bonds which are prima facie valld, and to aet on 
their request to foreclcse when made by the requlslte number. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. § 609 ; Dec. Wg. 
§ 180.*] 
6. Bailboads (§ 186*) — StJiT to Fobeclose Mostgaob— Repeesentation of 

BONDHOLDERS BT TRUSTEE. 

A trustée In a rallroad mortgage In bringing a suit to foreelose acts 
for the beneflt of every bondholder who may show hls right to share in 
the proceeds of sale, and the fact that it may In a différent capacity 
represent certain of the bondholders does not incapacitate it from acting 
for the others in bringing and malntaining the suit, although there may 
be controversy between them as to distribution of the proceeds. 

[Ed. Note.^For other cases, see Eailroads, Cent Dig. § 615; Dec. Dlg. 
j 186.*] 

In Equity. On application for leave to intervene. 

White & Chase and Edward P. Moulinier, for Brooiclyn Trust Co. 
and others. 

Arthur H. Van Brunt, J, W. Warrington, and T. B. Paxton, Jr., 
for Central Trust Co. 

LURTON, Circuit Judge. This cause is now heard upon an ap- 
plication of the Brooklyn Trust Company and other corporations for 
leave to intervene and become défendants herein and to file an answer 
and cross-bill. For the purpose of obtaining admission as défendants, 
the proposed answer and cross-bill is presented, and leave to file same 
is sought. The Central Trust Company has objected, and counsel 
for the proposed interveners and that company hâve been heard orally 
and by brief. 

The proceeding in which the interveners want to intervene is a sim- 
ple mortgage foreclosure suit in which the Central Trust Company, 
as trustée, seeks to foreelose a certain mortgage executed January 
27, 1905, by the railway company, which is the sole défendant. The 
mortgage is known as the "consolidated mortgage," and provides for 
the security of bonds to be issued not to exceed $50,000,000, par value. 
In default of an answer this bill was taken for confessed, July 15, 
1908. Subsequently a spécial master was directed to take proof and 
report the property covered by the mortgage, and the cause stood in 
this situation, awaiting this report, when this application was made 
for leave to intervene. 

This pétition shows that the petitioners hold of the outstanding issue 
of the consolidated mortgage bonds an amount aggregating in par 
value $2,000,000, as collatéral security for certain promissory notes 
of the railway company, dated in September and October, 1905. It is 
then averred that of the outstanding issue of $17,500,000 under said 
mortgage $15,000,000 are held by the Central Trust Company under 
a trust created by the railway company March 1, 1905, to secure 
promissory notes made and sold by the railway company aggregating 
$15,000,000, said séries of notes being known as "collatéral trust 
notes." The présent owners and holders of said "collatéral trust 

•For other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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notes" are not parties to the pending suit, nor is ît made to appear 
who are now sucli owners or holders. The object of this intervention 
is to prevent the participation of the bonds so held by the Central 
Trust Company in the benefîts pf the mortgage of January 27, 1905. 
The grounds upon which this relief is sought is not that the mortgage 
has not been duly executed, nor that its exécution is ultra vires or 
fraudulent, for the petitioners are themselves holders of bonds issued 
uhdef the same mortgage which, they say, are valid obligations, but 
becatise, as they aver, the "collatéral trust notes" which are secured 
by the bonds so held by the Central Trust Company in its character 
as trustée under the trust created March 1, 1905, were issued for 
certain alleged illégal purposes and used for objects beyond the pow- 
ers of the railway company, and that the bonds so held should not, 
therefore, be recognized as valid securities under the mortgage being 
foreclosed. 

I shall not go into the sufficieticy of the averments challenging the 
validity of the debts for which such outstanding bonds are collatéral, 
but ■ confine myself to the single question as to whether petitioners 
should be allowed at this stage of the proceeding to intervene for 
the purpose of having this question determined before a decree for 
sale under the pending bill. If I assume that a prima facie case is 
made against the bonds pledged to secure the "collatéral trust notes," 
is it essential that the whole foreclosure proceeding shall stop until 
every holder of a bond issued under the "consolidated mortgage" 
shall hâve established his right to share in the proceeds of the mort- 
gage sale? It is not necessary before a decree for sale under such a 
railway mortgage that the validity or ownership of every bond se- 
cured by it shall be first determined. The bill avers that bonds ag- 
gregating $17,500,000 were issued and are outstanding, and that 
there has been default in interest maturing on and after July 1, 1905. 
The mortgagor company makes no défense, and a decree pro confesso 
has been taken long since. The ariiount due is therefore a simple 
matter of calculation, which does not necessitate a référence. There 
is no intiniation that the railway company has sufFered a coUusive 
default. There exists, then, ail that is necessary for a decree nisi. 
It is undoubtedly proper practice, if not always essential, that such 
a decree nisi shall definitely disclose the nature of the default and 
the amount of principal and interest due as a conséquence. This is 
to fix the amount which the mortgagor must pay in to prevent a sale, 
for it is necessary that a reasonable time be allowed for such rédemp- 
tion, for otherwise a valuable right of the mortgagor may be destroy- 
ed. But in order to déclare and détermine the amount of bonds due 
and outstanding and the amount of interest due and unpaid, it is not 
essential that, the bonds and coupons shall be produced and proved. 
The necessary déclaration of the amount to be paid in order that the 
mortgagor may redeem is not regarded as final or conclusive upon 
the point of the amount of the debt, for it is well settled that any 
holder of such bonds who présents them for a dividend out of the 
proceeds of sale may challenge the claim of any other when the al- 
lowance will diminish his own share in the fund. Galveston Railroad 
Co, V. Cowdrey, 31 Wall. 459, 479, 20 L. Ed. 199; Story's Eq. Juris. 
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§§ 548, 549 ; Whitaker v. Wright, 2 Hare, R. 310 ; Owens v. Dickin- 
son, 1 Craig & Phill. 48, 56. Indeed, it is proper in any such decree 
to require that ail holders of bonds shall présent them to a spécial 
master, and that ail persons claiming a right to share in the proceeds 
of sale shall hâve the right to challenge the right of any one present- 
ing a bond to the spécial master for such purpose. 

A court has the power to order a sale before the final détermination 
of the validity and amount of bonds held by each holder, and the 
practice in railroad mortgage bond cases is to postpone the final déter- 
mination of ail such questions. First National Bank v. Shedd, 121 
U. S. 85, 87, 7 Sup. Ct. 807, 30 L. Ed. 877 ; Guaranty Company v. 
Railroad Co., 139 U. S. 150, 11 Sup. Ct. 51S, 35 L. Ed. 116 ; Dicker- 
man v. Northern Trust Co., 176 U. S. 181, 194, 30 Sup. Ct. 311, 44 
L. Ed. 423 ; Penn. R. Co. v. Allegheny Valley R. Co. (C. C.) 42 Fed. 
82, 85; Northern Trust Co. v. Columbia Straw Paper Co. (C. C.) 
75 Fed. 936; Toler v. East Tenn. & Virginia R. Co. (C. C.) 67 Fed. 
168 ; Short on Railroad Bonds, § 755. 

In Toler v. East Tenn. & Virginia R. Co., cited above, a case which 
on this point was favorably cited in Dickerman v. Northern Trust 
Co., 176 U. S. 181, 184, 20 Sup. Ct. 311, 44 L. Ed. 423, I adopted 
this course, and said: 

"It Is not necessary that eaeh claimant of a bond or of unpald Interest 
shouia, at this stage of a foreclosure case, Identify himself as the owner of 
bonds or unpald coupons. It Is not necessary that the bonds wlth coupons 
should be produced before a nisi foreclosure decree. It Is only necessary that 
It shall, at this stage of the cause, appear that there has been a default, 
and the amount of that default. This showlng has been made. Should a 
decree of sale be made absolute, the holders of bonds can then be requlred to 
produce their bonds and coupons before a master, and ail questions con- 
nected wlth the amount due each, and of ownership, can then be determlned. 
Guaranty Trust & gafe Deposlt Co. v. Green Cove Springs & M. R. Co., 139 U. 
S. 150, ÏSl, 11 Sup. Ct. 512, 35 L. Ed. 116. Such a decree Is not to be regarded 
as final as to the debts entitled to share In the distribution, for any other cred- 
itor may challenge the debt when the claims are produced in the master's of- 
fice for ascertainment and classification. The decree for a foreclosure only 
establlshes that there has been a default in the payment of the three last in- 
stallments of interest. It does not establish that that interest Is due to any 
particular person." 

Thèse "collatéral trust notes" themselves are commercial negotiable 
obligations, and their présent holders would be necessary parties to 
any proceeding which seeks t'o defeat their right to share in the pro- 
ceeds of the mortgage under which the bonds pledged for their benefit 
were issued. Neither would notice to the Central Trust Company of 
equities be notice to bona fide holders of such "collatéral trust notes." 
The Central Trust Company is not charged to hâve been the agent of 
such holders, and it is plain that a trustée appointed by the pledgor or 
Creator of a trust is only the agent of the principal creating the trust. 
To hold that notice to a trustée in a railroad mortgage to secure ne- 
gotiable bonds is notice to every purchaser of such bonds of défenses 
against them would be to east a cloud upon the millions of such se- 
curities outstanding. Curtis v. Leavitt, 15 N. Y. 9 ; Commissioners 
of Johnson County v. Thayer, 94 U. S. 631, 24 L,. Ed. 133; National 
Waterworks Co, v. Kansas City (C. C.) 78 Fled. 428. Nor does the 
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fact that the Central Trust Company is the trustée under both trusts, 
that of January 27, 1905, and that of March 1, 1905, make the bene- 
ficiî^ries in the latter parties by représentation hère, nor is notice to 
it in one character notice to the beneficiaries under another and dis- 
tinct! trust Compton V. Jesup et al, 68 Fed. 265, 15 C. C. A. 397. 
It is plain, therefore, that there could be no effective decree affecting 
the rights of such collatéral trust note holders without bringing them 
before the court. The défenses which the pet'itioners wish to présent 
involve the validity of certain obligations issued under a prior mort- 
gage kinown as the "refunding mortgage." It is averred that $8,250,- 
000 of bonds issued under that mortgage were issued to acquire shares 
of stock jn the Père Marquette Railroad Company, and that such use 
was in excess of the powers of the railway company. This question 
would necessitate the bringing in of the trustée in the "refunding 
mortgage," as well as the holders of the bonds which it is said were 
used for an illégal purpose. One of the purposes of this intervention 
is to hâve that "refunding mortgage" scrutinized and the amount of 
valid outstanding bonds determined before any decree of sale under 
the later consolidated mortgage, and for this purpose the proposed 
cross-bill seeks to bring in the "refunding mortgage" in case the court 
does not compel the Central Trust Company to dismiss the présent bill. 

That a junior mortgagee may sell for the satisfaction of the mort- 
gage subject to a prior mortgage is plain. It is, therefore, unneces- 
sary fo ih^ke senior mortgagees parties to such a bill. Nor is it 
proper pi-actice to permit one who is not a party to the original suit 
to be brought in by a cross-bilI. Shields v. Barrow, 17 How. 130, 144, 
15 L. Ed. 168 ; Wright v. Frank, 61 Miss. 32 ; Toler v. East Tenu. 
& Virginia Ry. Co. (C. C.) 67 Fed. 173. Aside from the difficulties 
in respect of new parties, great delay and inconvenience must resuit 
if the pet'itioners are allowed to now come and litigate the questions 
they désire. The property of the railway company bas now been in 
the hands of a receiver appoînted by this court under the Horn bill, 
and later under that bill and the bill of the Central Trust Company, for 
more than two years. The bonded debt has been constantly accumulat- 
ing. The receiver's debt has been increasing. There is, besides, a 
large debt due to persons claiming préférences over ail mortgages as 
operating, expense claims, a$ well as a large unsecured class of cred- 
itors. The plain légal right of the trustées under the "consolidated 
mortgage" is to sell subject to ail prior liens or mortgages. The pur- 
chaser at such sale may, if he will, contest ail such unf oreclosed liens 
or mortgages. Thèse considérations apply more directly to the pro- 
posai to bring in one of the mortgages senior to that under foreclos- 
ure. If the junior mortgagee does not' want to hâve the amount due 
upon senior mortgages settled, he need not. They also apply to the 
effort to hâve determined the equities which the petitioners may hâve 
if the property does not bring enough to pay ail the outstanding is- 
sue of bonds against the rights of some of the bondholders to share 
in the insufficient proceeds. 

That a court may in its discrétion décline to allow an unnecessary 
party to come in and be made a défendant is elementary. That the 
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court has the power in its discrétion to postpone until after a sale ail 
questions as between creditors over the distribution of the proceeds 
of sale cannot be seriously questîoned. But it is said that the pati- 
tioners should be admitted as défendants and allowed to file the pro- 
posed cross-bill for the détermination of the questions affecting the 
right of the outstanding $15,000,000 of bonds assailed, because the 
Central Trust Company should not be allowed to conduct this suit as 
such trustée: First, because the déclaration of maturity was made 
by it without authority; second, because the suit has been filed with- 
out authority; and, third, because the trustée occupies antagonistic 
fiduciàry capacities which conilict with its fitness to stand as a repré- 
sentation of petitioners as holders of "consolidated bonds." The first 
two objections rest upon the claim that the only outstanding bonds 
which are entitled to the benefits of the mortgage are the $3,000,000 
which the petitioners hold as collatéral to the promissory notes of 
the railway company, and $5,000,000 which the Central Trust Com- 
pany holds as collatéral for a $3,000,000 promissory note made by the 
railway company. Obviously the Central Trust Company in its char- 
acter as trustée under this mortgage was compelled to respect the 
prima facie rights of the remaining $15,000,000 of bonds, and at their 
request déclare maturity for default in interest and file this bill for 
foreclosure. That course was its légal duty, whether the demand was 
made upon it by itself in its character as trustée under the subséquent 
trust of March 1, 1905, or by the unknown beneficiaries of the later 
trust. 

The assumption that interveners, as holders of 80 per cent, of the 
bonds which they assert are the only valid bonds, and that their views 
should hâve controUed the trustée against the other $15,000,000, is too 
tenuous for serions considération. The action of the trustée in declar- 
ing a maturity and in later filing this bill is no way so antagonistic to 
any substantial légal or équitable right of petitioners as to justify the 
claim that it thereby antagonizes their interests in such way as to make 
proper their admission as parties. 

The third objection, that the Central Trust Company occupies op- 
posing fiduciàry relations, and should not, therefore, be allowed to 
stand for and represent petitioners, is equally unfounded. In bring- 
ing to a sate the mortgaged property it acts for the benefit of every 
bondholder who may show his right to share in the proceeds of sale. 
The question of where the proceeds of the sale shall go is not a ques- 
tion which concerns the Central Trust Company, as complainant in 
this cause, or as trustée under the mortgage under foreclosure. In 
the settlement of that question every one presenting bonds for al- 
lowance stands for himself, and may, if he chooses, stand against ev- 
ery other créditer if the fund be insufficient. In that proceeding be- 
fore the master the Central Trust Company may, if it will, file for 
allowance bonds which it holds as owner or as trustée under another 
trust, without placing itself in any position antagonistic t'o its duty as 
trustée under the foreclosed mortgage. 

Finally, it is said that, if ail questions as to validity and amount of 
obligations provable against the fund to arise from a sale is settled be- 
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fore the sale, petitioners will be in a better situation to protect them- 
selves at the bidding. The same reason would apply in determining 
absolutely ail prior liens against the mortgaged property before sale. 
Such a course will involve a fright'ful delay. Already this foreclos- 
ure has been pending for more than two years, and the property has 
been in the hands of a receiver for more than three years. About 
the utter insolvency of the railway company there can be no serious 
doubt. I hâve already stated that the receiver's debt is growing, and 
int'erest charges steadily accumulating. After delay of nearly two 
years in making this application — for the facts were acçessable at any 
time after the appointment of thfe receiver — I am not disposed to as- 
sent to any such delay as must ensue before a sale if the questions 
mooted are to be settled before one can be made. 

The conclusion I. reach is that the petitioners must be denied the 
right to intervene at this stage, though they may do se before the mas- 
ter at the proper time. 



THE CITTA DI MESSINA, 
(District Court, S. D. New York. April 13, 1909.) 

1. Shipping (§ 125*)— Cabbiaob of Goods— Loss ob Injubt— Déviation fbou 

Voyage. 

Déviation Is a term of art, bPlonglng In the main to the law of marine 
Insurance and to be Interpretea by that law; but the rule as to déviation 
Is applicable to a shipper as well as to an insurer, and any déviation from 
the course of navigation whlch expérience and usage hâve prescribed as 
the safest and most expéditions mode of proceeding from one voyage 
terminus to the other will cast subséquent loss of, or In jury" to, elther 
shlp or cargo on the shipowner, wlthout any référence to the question 
whether It had any bearing on the particular loss complalned of. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 459; Dec. Dig. 
§ 125.*] 

2. Shipping (§ 125*)— Caeeiagb of Goods— Déviation. 

Delay of a vessel, even upon the route prescribed by a poUcy or blU of 
lading, may amount to déviation. 

[Ed. Note. — ^For other cases, see Shipping, Cent. Dig. { 459; Dec. Dig. 
S 125.*] 

3. Shipping (§ 125*)- Careiaqe of Goods— Déviation. 

Under bills of lading whlch reclted that the vessel was bound for New 
York, "but with liberty to the steamer elther before or after proceeding 
towards that port to proceed to and stay at any port or places whatso- 
ever, although in a contrary direction to or out of or beyond the route 
to the said port of discharge once or oftener in any order, backwards or 
forwards for loadîng or discharglng cargo or passengers or for any pur- 
pose whatsoever," the stopplng of the vessel at the next port of call for 
13 days awaitlng cargo of whlch she obtained but a small part did not 
constitute a déviation. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 459; Dec. Dig. 
S 125.*] 

4. Shipping (§ 132*)— Action foe Damage to Caego— Buedèn or Peoof. 

Where damage to cargo was prima facie wlthin the exceptions in the 
bllls of lading, the burden Is on the shipper to establish that the goods 

*FoT other o^Lses see same toplc & i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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are removed from the opération of such exceptions because of the car- 
rler's négligence. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dlg. f 481 ; Dec. Dlg. 
§ 132.*] 

6. Shipping (i 125*) — Caeeiagb of Goods— Injuet to Caego— LiABii-iTr or 
Vkssel. 

An Itallan vessel on a .voyage from Medlterranean ports to New York, 
in accordance wlth. a common custom of such vessels at that season, 
stopped at Spanish ports for onlons, grapes, and other local products. 
At one of such ports she loaded onlons conslgned to llbelants in New 
Tork, the bills of lading givlng her liberty to stop and stay at other 
ports and also esemptlng her from llability for decay or for loss or 
damage to fruit or other perishable goods through deiay or loss of time 
in obtalning and loading other goods at that or other ports to complète 
her cargo. She proceéded to another port where she expected to obtain 
a large consignment of grapes, and remained there 13 days, but obtained 
but a small part of the expected cargo. When she arrived at New York 
a large part of her onlon cargo was lost and damaged through decay. 
Held, that under the terms of the bills of lading she was not liable for 
the loss, in the absence of proof that her stay in the loading ports was 
a departure from gênerai usage, that it was so unreasonable as to con- 
stitute négligence, and that it was the cause of the damage. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 459; Dec. Dlg. 
I 125.*] 

In Admiralty. L,ibels for cargo damage. 

The Messlna is an Itallan cargo steamer of 2,564 gross and 1,556 net tons, 
and was in the year 1908 plylng between Medlterranean ports and New York 
In what was known as the "Créole Llne." 

From July to October vessels In thls trade bound for the United States fre- 
quently stop at the Spanish ports of Gandia and Dénia for onlons, and durlng 
the same months, or some of them, stop also at Almeria and Malaga for 
grapes and other local products. The "onion ports" are but 15 miles apart, 
and at them between August 31 and September 2, 1908, the Messlna recelved 
a large number of onlons conslgned to llbelants and others in New York. 

On September 3d she left Dénia (the last onlon port), and arrived at 
Almeria on the morning of September 4th. She went there pursuant to own- 
ers' orders, advising the master that he would "probably get 12,000 barrels of 
grapes." I find that thls expectatlon was the resuit of information glven 
or promises made to the owners by one Canet, who was at once the shlp's 
agent in Almeria, and largely engaged In the business of coUectlng and ex- 
porting grapes on behalf of producers in the vicinity. 

The Messlna remained in Almeria until the evening of September 16th, 
and during that time she recelved, instead of the large quantlty of grapes 
expected, no more than G51 barrels, and none at ail came on board from the 
4th to the 8th of September. The 651 barrels could hâve been laden In half 
a day. 

While the Messlna was lying at Almeria other vessels, thought to be faster 
or otherwlse more désirable, came into port and took away whatever grapes 
were ready for shipment. Canet had no grapes legally engaged, grape own- 
ers were entirely at liberty to ship by any vessel they pleased, and they 
preferred vessels other than the Messlna. Being advised of a partial cargo 
awaiting him in Malaga, the Messina's master flnally telegraphed his owners 
for permission to leave Almeria, and was at once authorized so to do. 

At Malaga the Messlna had good dispatch and made her usual trip across 
the Atlantic. On arrivai in New York on October 5th the onion cargo was 
found to be extensively decayed; 1,028 cases of the total of 25,203 were 
seized and destroyed by the départaient of health, and the merchantable 
quality of the rest was much impaired by decaying onlons produclng staina 
on the crates and contaminating the sound contents. 

*For other cases see same toplc & i nvmbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The blUs of ladlng nnder whlch the sMpments were nia<l« recîted that the 
Messlna was bound for New York, "but wlth Ilberty to the steamer either 
before or after proceedlng towards that port to proceed to and stay at any 
ports or placés whatsoever, although In à contrary direction to or ont of or 
beyond the route to the sald port of discharge, once or oftener, In any order 
backwards or forwards, for loadlng or dlscharglng cargo or passengers or 
for any purpose whatsoever; and ail such ports, places and sallings shall 
be deeUièd Included within the Intenâed Toyaget" It was further agreed In 
and by the bills that the steamer was "not answerable for • • * decay 
* * • of Inhérent détérioration," and also that "steamer not to be re- 
sponslble for any loss or damage whlch may arlse to fruit or other perishable 
goods on bpard, through delay, or loss of tlme In obtainlng and loadlng other 
goodB to complète the cargo at this or other ports at whlch she may hereafter 
call." 

Under favorable conditions onlons of the klnd under considération wlll last 
wlthoUt rottlng for betweén three and four months af ter arrivai In the 
United States. Such conditions require storage in a place with a température 
of not over 60 degrees. While lylng In Almerla the ©aster of the Messlna 
déclares that he had "good weather samé as sprlng," It "was cool," as In 
"that part of Spain the beat Is never felt"; although another witness testi- 
fles thait the sun température at Almerla In September may be 100° Fahren- 
heit. I do not flnd the two statements Inconsistent, and belleve the weather to 
bave been comfortably cool, but higher than was favorable for keeping onlons 
Sound. • 

There Is little ventilation in the hold of a shlp at anchor, even though 
hatches be kept open and ventilators up, and thls was the Messlna's condi- 
tion at Almerla. Onlons, grapes, almonds, and raisins (called In the évi- 
dence "Spanlsh products") are shipped to the United States only durlng three 
or four mdnths of the year, beginnlng in July. The business is not sufflclent 
to furhish fuU cargoes for west-bound vessels, and It bas for years been 
attended to by steamers like the Messlna, whlch started partly laden from 
an Italiaa port. 

Vlsitiiigfour Spanlsh ports en route Is not uncommon, and is expected In 
the trade. It Is also well known that tramp steamers do not nsually bave as 
qulck dlsptttch as swlfter passenger vessels, because cargo wlll be dlverted 
by the Bbip|)ers to the most désirable vessel In any given port at any tlme. 
It was therefpre not surprlsing that the Messlna did not get her hoped-for 
Almerla cargo, but 13 days for loadlng and waltlng In one Spanlsh port is 
not expected by the trade. Nor does the évidence show any instance of such 
long delay at pne port. In my opinion 15 days for four Spanish ports la 
thought A long, tlme, and 20 days excessive. The Messlna spent August 31st 
to September liSth (18^4 days) between Gahdia and Malaga (both Inclusive). 

The onlons laden at Gandla seemed to the master to hâve been recently 
harvested. He doubted whether they were ripe, and they had to be packed 
In crates àfter hls shlp arrlved at the port ; a little more than half bis cargo 
was obtalnéd there. There Is no évidence as to the tlme of harvesting the 
Dénia onlons. 

The Ubels allège that damage to the onlons was due to the négligence of 
the Messlna "in remalning in the port of Almerla from the 3d to the 16th 
September, 1908, whlch was entirely unnecessary and constituted a dévia- 
tion." 

Mr. Buflingham, for libelants. 
Mr. Kirlin, for claimants. 

HOUGH, District Judge (after stating facts as above). It is ob- 
viously advantageous, if not essential, to libelants' case, to show that 
the facts found constitute déviation. That "déviation" is a term of art, 
belonging in the main to the law of marine insurance, and to be inter- 
preted by that law, seems to me to hâve been overlooked in argument ; 
and this belief on my part must excuse some review of the subject. 
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If an insured shipowner fails to pursue that course of navigation 
'yhich expérience and usage hâve prescribed as the safest and most 
expeditious mode of proceeding from one voyage terminus to the oth- 
er, he violâtes a tacit but universally impHed condition of the contract 
between himself and his underwriter, who is therefore freed from lia- 
bility for loss subséquent to déviation because the assured bas en- 
hanced or varied the risks insured against. 2 Arnould, Mar. Ins. (8th 
Ed.) § 376 ; 1 Phil. Ins. § 977. 

If the assured cargo owner hâve his cargo on a vessel which dévi- 
âtes, he for the same reason may lose (though by no fault of his own) 
ail remedy for subséquent loss against his underwriter, but may pro- 
ceed against the wrongdoing ship for his damages. It is not, of 
course, necessary that a cargo owner, in order to recover against his 
carrier for losses subséquent to déviation, should bave himself lost 
insurance protection by reason thereof. The voyage is the same, 
whether viewed from the standpoint of insurer or shipper, and any 
déviation therefrom will cast subséquent loss of or injury to either ship 
or cargo on the shipowner. The reason also is the same, viz., that 
the carrier by deviating from a voyage described alike in insurance 
policy and bill of lading, has broken the warranty not to deviate, there- 
by terminated his own insurance, and given the shipper a right either 
to rescind the contract of shipment and treat the goods as converted 
by the deviator, or to accept t^e goods, holding the ship responsible 
for damage subséquent to warranty broken, without any référence to 
the question whether the déviation had any bearing on the particu- 
lar loss complained of. Thorley v. Orchis S. S. Co., 1 K. B. (1907) 
660 ; Thatcher v. McCulloh, Olcott, 365, Fed. Cas. No. 13,862. 

In effect the deviator loses his own insurance, and becomes the in- 
surer of his cargo from the date of déviation. If, therefore, the Mes- 
sina was guilty of a déviation, it is wholly immaterial whether her stay 
at Almeria had or had not any causal connection with the rotten 
onions found on board in New York. If they were sound when the 
déviation occurred, the ship must answer for their subséquent damage. 
That delay, even upon the route prescribed by policy and or bill of lad- 
ing, may amount to déviation, has been often held (Company of Afri- 
can Merchants v. Ins. Co., L. R. 8 Exch. 154 ; Coles v. Marine Ins. Co., 
3 Wash. C. C. 159, Fed. Cas. No. 2,988 ; Audenried v. Mer. Mut. Ins. 
Co., 60 N. Y. 482, 19 Am. Rep. 204), though the récent British marine 
insurance act (1906) has excluded delay from the définition of dévia- 
tion (section 46), while giving the insurer (by section 48) the same re- 
lease from liability "from the time when the delay becomes unreason- 
able." 

It being, however, still the law of the United States that a dévia- 
tion (eo nomine) occurs the moment a delay even upon the prescribed 
route becomes unreasonable, the libelants hère insist that the Messina's 
reasonable stay in Almeria expired in at most four days, yet they bave 
endeavofed to show further that her actual stay in the then conditions 
of weather was injurious to their onions; a labor quite needless if 
the delay produced déviation. 
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It seems to me that in some cases where shïppers hâve proved that 
the sHip had injured their goods by reason of delay in ports of call, 
or calls in port unreasonable in respect of cargo already laden, the 
courts, while rightly awarding damages for breach of contract, i. e., 
for négligence, hâve spoken loosely of déviation as if that were the 
ground of décision. Glyn v. Margetson, A. C. (1893) 351, and cases 
cited. In Swift v. Furness (D. G.) '87 Fed. 345, the carrier of perish- 
able cargo was authorized by his bill of lading to "make déviation," 
and atcordingly did so to the injury of his cargo, yet was held respon- 
sible. And see The Bordentown (D. C.) 40 Fed. 689, where the 
doctrine of déviation was invOked to fix liabiHty on a tug which negli- 
gently took her tow beyond its destination, thereby exposing it to 
storm and causing loss. Thèse were not cases of déviation in any 
proper sensé ; that word impHes a voluntary departure from the usual 
course of the voyage "in référence to the terms of a poHcy of marine 
insurance" (Hostetter v. Park, 137 U. S. 40, 11 Sup. Ct. 1, 34 L. 
Ed. 568), and if (for example) the vessels concerned in the Glyn and 
Swift Cases (supra) ,had donc what they did when insured under voy- 
age poliçies describing the voyages, as. in the bills of lading on which 
the cases were actually defended, it would hâve been impossible to con- 
tend that a déviation had occurred. So, in this case, the voyage de- 
scribed in the bills of lading is quite elastic enough to prevent even a 
longer dejay than that in Almeria harbor from producing déviation, 
"in référence to the terms of a policy of marine insurance" setting 
forth the same voyage in the same language. C. F. Phillips v. Irving, 
7 M. & G. 335 ; Columbian Ins. Co. v. Catlett, 12 Wheat. 383, 6 L,. Ed. 
664, for striking instances of delay without déviation. 

Libelants cannot, therefore, recover on the ground just considered; 
and it remains to inquire whether claimants were guilty of négligence, 
and are therefore deprived of the protection of the exceptions in their 
bills of lading. 

The question of the burden of proof in actions such as this has been 
set at rest by The Folmina, 212 U. S. 363, 29 Sup. Ct. 363, 53 L,. Ed. 

, the nature of the injury shows this damage to be prima facie 

within' the exceptions of the bills, and the burden is on the shipper to 
establish that the goods are removed from their opération because of 
the carrier's négligence. The only négligence assigned is delay in Al- 
meria, and what transforms delays permitted by bills of lading, such 
as those in suit, into négligence, will always dépend upon what voy- 
age was agreed upon in a business sensé, — the agreement need not 
hâve been for the quickest or most direct mode of transportation. 
Evans V. Cunard S. S. Co., 18 T. L. R. 374, citing and explaining 
Glyn V. Margetson, supra. So, in this case, libelants did not agrée 
for a quick or direct method of conveyance ; they did agrée that the 
Messina could do just what she did, provided she did not take unrea- 
sonable advantage of the bargain. But that bargain is to be inter- 
preted according to the gênerai usages of the trade, even though not 
known to any particular shipper. Hostetter v. Parks, supra; for the 
facts in which case, see fuller report in Hostetter v. Gray (D. C.) 11 
Fed. 179. 
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It follows, in my judgment, that the libelants must show, in order 
to recover, that the ship's stay in Almeria was a departure from gên- 
erai usage, that it was unreasonable in respect of the cargo already 
laden, and that it was the cause of the damage complained of. The 
évidence falls short of thèse requirements. Thèse libelants hâve made 
no better case than those in The Hindoustan, 67 Fed. 794, 14 C. C. 
A. 650, and not nearly so good a one as in The St. Quentin (C. C. A.) 
163 Fed. 883. 

Libel dismissed, with costs. 



CORRIGAN V. BEOWN et al. 

(Circuit Court, W. D. Washington, N. D. November 6, 1907.) 

No. 1,093. 

1. Navigabu: Watees (§ 36*) — Land undee Wateb— Owneeship. 

The State of Washington on comlng Into the Union acqulred owner- 
shlp of the shores and bed of ail navigable waters up to the Une whlch 
in the surveys of the public lands of the United States constltuted the 
boundary between land and water; whlch survey flxed prima facle the 
llmits of the public land whlch mlght be disposed of by the United States, 
and outsMe of whlch only could the state clalm ownershlp of the shores 
and beds of navigable water. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dlg. § 184; 
Dec. Dlg. § 36.*] 

2. Navigable Wateks (§ 36*) — Lands of State— Ovebflowbd Lands. 

Surveyed lands withln the government Une separating land from nav- 
igable water, covered by marsh grass and not overflowed by ordlnary 
high tide, belonged to the United States and not to the state, as a part 
of the shore of navigable water. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. S 186; 
Dec. Dlg. § 36.*] 

8. Indians (§ 12*) — Indian Lands— Ebsebvations—Disclaimee et State. 

Const. Wash., providing that the people dlsclaimed ail title to the un- 
appropriated publie lands of the state, and to ail lands lying wlthin Its 
limits owned or he!d by any Indian or Indian tribes, applied to ail lands 
withln the boundaries of Indian réservations wlthin the state to whlch 
the primary right of occupancy of the Indians had not been extingulshed. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 27; Dec. Dlg. 
8 12.*] 
4. Indians (§ 12*) — Indian Lands— Owneeship. 

The state of Washington by its Constitution dlsclaimed ail right to 
unappropriated public lands wlthin its boundaries owned or held by any 
Indian or Indian tribes, jurisdiction over which was conceded to remain 
in the United States. By an Indian treaty in 1885, land was reserved 
for the exclusive use of the tribe of Indians to which défendants be- 
longed, and by the President's order in 1873 the boundaries of the réserva- 
tion were precisely established, including the land In controversy extend- 
Ing to low-water mark. Held, that such land lylng above low-water 
mark, though sometimes inundated by high tide, was wlthin the power 
of disposai by the United States to Indians reslding on the réservation, 
and did not pass by a conveyance by the state as land comprising the 
shore of navigable water. 

[Ed. Note.— For other cases, see Indians, Cent. Dlg. § 27; Dec. Dig. 
8 12.*] 

*For other cases see Eame topic & § nuubsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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5- PuBUo Lakds (5 185*) — Lands or Statb— Shoeb Lines, 

The State of Washington has pOwer to sell Its tlde and shore lands. 
[Ed. Note.— Fôr other cases, see Public Lands, Cent. Dlg. § 598; Dec. 
Dlg. § 185.*] 

On the Merits. 

James B. Howe, C. F. Munday, and C. H. Farrell, for complainant. 
Potter Charles Sullivan and Jesse A. Frye, for défendants. 

HANFORD, District Judge. The object of this suit is to settle 
a controversy respecting ownership of a tract of land described as 
lot 3, section 14, township 34 north, range 2 east of the Willamette 
meridian, in Skagit county, state of Washington. The complainant 
contends that the state of Washington holds the légal title, and bases 
his claim upon a contract to purchase it f rom the state. The défend- 
ants are Indians, and they claim the tract by virtue of a patent from 
the United States to them as allottees of Indian réservation lands. 

The court finds as a fact, established by the évidence, that the tract 
is tide-marsh land, which is periodically inundated by sait water when 
the flood tides are highesf , but it is àufficiently elevated above sea level 
to admit of a growth of salt-iharsh grass, and has some value for 
pasturage in jts unimproved condition. Thousands of acres of similar 
land in the vicinity hâve been reclaimed by being inclosed within dikes 
and made productive. 

The foUowing is a statement of undisputed facts: 

That, at the time of the admission of the territory of Washington 
into the Union of the United States, sàid lot 3 had never been patented 
by the United States to any one, That on the 28th day of October, 
1901, the state of Washington, for a valuable considération to it paid 
by the complainant, made, executedj and delivered to complainant a 
contract, whereby said state of Washington agreed to convey to com- 
plainant, upon the receipt of the purchase price mentioned in said 
contract, the said lot 3 and other property. That, at the time of filing 
the amended bill of complaint in this cause, said lot 3 was not in the 
possession of any one, but was vacant land on which there were no 
improvements, and that it was wholly unoccupied, and was covered 
by the waters of Puget Sound at times of high tide. That at the 
time this suit was removed to this court, and at the time of the filing 
the amended bill of complaint herein, said lot 3 exceeded in value the 
sum of $2,000, exclusive of interest and costs. That by a treaty made 
and entered into between the United States of America, on the one 
part, and the Dwamish, Swinomish, and other allied and subbrdinate 
tribes and bands of Indians, then occupying certain lands, situated in 
the then territory of Washington, at Muckl-te-oh, or Point EHiott, on 
the 22d day of January, 1855, there was reserved for the use and 
occupation of said bands and tribes of Indians the peninsula at the 
southeastern end of Perry's Island called "Shais-Quihl." That said 
treaty provided, among other things, that ail of said tract of land 
should be set apart, and, so far as necessary, surveyed and marked out 
for the exclusive use of said Indians, and that no white man should 

*For ottier cases see same topic & { numbbb lu Dec. & Am. Digs. 1907 to date, & Bep'r Indexe* 
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be pemiitted to réside upon the same without the permission of said 
Indians or the superintendent or agent. That on the 9th of September, 
1873, tiie Président of the United States, by executive order, ordered 
that the northern boundary of the said Swinomish réservation should 
be as follows, to wit: Beginning at low-water mark on the shore of 
Similk Bay, at a point where the same is intersected by the north and 
south line bounding the east side of the surveyed fraction of 9.30 
acres, or lot No. 1, in the northwest corner of section 10, in township 
34 north, range 2 east ; thence north on said line to a point where the 
same intersects the section line between sections 3 and 10 in said 
township and range; thence east on said section line to the southeast 
corner of said section 3 ; thence north on east line of said section 3 
to a point where the same intersects low-water mark on the western 
shore of Padilla Bay. That by the enabling act passed by the Con- 
gress of the United States on the 22d day of February, 1889 (25 
Stat. 676, c. 180), providing, among othèr things, for the admission of 
Washington Territory into the Union of the United States, it was 
provided, among other things, as follows : 

"That the people inhablting said proposed etates do agrée and déclare that 
they forever diselalm ail rlght and tltle to the unappropriated public lands 
lylng wlthln the boundarles thereof , and to ail lands lylng wlthin said limita 
owned or held by any Indlan or Indlau trlbes, and that untll the tltle thereto 
eball hâve been extingulsbed by the United States, said Indian lands shall 
remain under the absolute jurlsdictlon and control of the Congress of the 
United States." 

That, in the pursuance of said enabling act, the people of the state 
of Washington, in the Constitution of the state of Washington adopted 
by them, entered into a compact with the United States, providing, 
among other things, as follows : 

"That the people inhablting thls state do agrée and déclare that they for- 
ever diselalm ail rlght and tltle to the unappropriated public lands lylng 
wlthin the boundarles of thls state, and to ail lands lylng wlthln said limlts 
owned or held by any Indian or Indian trlbes ; and that untll the tltle there- 
to shall hâve been extlnguished by the United States, the same shall be and 
remain under the absolute jurisdictlon and control of the Congress of the 
United States * • * ." 

That by article 7 of said treaty of January 22, 1855, it was pro- 
vided, among other things, that the Président of the United States 
might in ,his discrétion cause the whole or any portion of the lands 
reserved by said treaty to be surveyed into lots, and that he might 
assign said lots to such individuals or familles of Indians as were 
willing to avail themselves of the privilège, and who would locate oh 
the same and make it their permanent home. That, in pursuance 
of said provision of said treaty, said réservation was thereafter, to 
wit, on the 17th day of January, 1874*, surveyed into lots; and that 
thereafter, to wit, on the 17th day of June, 1897, there was deposited 
in the General L,and Office of the United States an order of the Sec- 
retary of the Interior, accompanied by a retum from the Office of 
Indian Afïairs, a list, approved June 15, 1897, by the Président of the 
United States, showing the names of the Indians who had made sélec- 
tion of land in accordance with the provisions of said treaty. And 
that thereafter, and in pursuance of said treaty, there was assigned 
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aad aUotted tothôj défendant John Brown and his heirs, together with 
other lands, lot 3, 'in section 14, township 34 north, range 2 east, 
Willamette meridian, being the land involved in this suit. That on 
th^ Ifith day of September, 1897, in pursuance of said treaty, the said 
défendant John Brown having complied with the terms and conditions 
of said treaty, there was issued to the défendant John Brown by the 
United States a patent giving and granting unto the said défendant 
John Brown and his heirs said lot 3, subject to the restriction, how- 
ever, that the same should not be alienated or leased except as provid- 
ed in said treaty. That said lot 3 hereinabove, and in the bill of com- 
plaint herein described, so surveyed, allotted, assigned, and patented 
to the défendant John Brown and his heirs is now, and since the 
establishment of said Swinomish Indian réservation has been, within 
the boundaries and an intégral part of said Swinomish Indian réserva- 
tion so set apart and established by said treaty and by said executive 
order. • 

The state of Washington, upon coming into the Union on terms of 
equality with the original states constituting this nation, asserted own- 
ership of the shores and beds of ail navigable waters up to a certain 
line; that is, the Une of ordinary high water. That line is general- 
ly understood to be the line which in the surveys of the public lands 
of the United States constitutes the boundary between land and water. 
Therefore, the survey made under national authority fixes, prima facie, 
the limits of the public land which may be disposed of by the United 
States government, and outside that limit only can the state claim 
ownership of the shores and beds of navigable water. Mann v. Ta- 
coma Land Co. (C. C.) 44 Fed. 37, affirmed by the Suprême Court 
of the United States, 153 U. S. 373, 14 Sup. Ct. 830, 38 L, Ed. 714. 

The tract in question being surveyed land, there is a necessary pre- 
sumptiôn thatit is not state land. If the accuracy of the survey with 
respect of the line between land and water can be disputed, it must 
certainly require convincing évidence to justify any court in render- 
ing a decree establishing a différent boundary. In this case there is 
contradictory évidence as to the frequency of the tides which overflow 
this tract. It is an undisputable fact, however, that the land is cover- 
ed with a growth of marsh grass, which would not be there if the ordi- 
nary high tides overflowed it, and it is the décision of the court that 
the complainant has failed to produce évidence sufficient to impeach 
the survey. 

The complainant has failed in his contention for another reason, 
viz : The disclaimer of the state contained in the Constitution adopted 
by the people applies to ail lands within the boundaries of Indian 
réservations to which the primary right of occupancy of the Indians 
has not been extinguished. By the treaty made with the Indians in 
1855, land was reserved for the exclusive use of the tribe or band of 
Indians to which the défendants belong, and by the President's order 
made in 1873 the boundaries of the réservation were precisely estab- 
lished, so that the réservation includes ail the land above the line of 
low water. Therefore, beyond any question, this tract of land is en- 
tirely within the boundaries of a réservation to which the rights of 
the Indians hâve never been extinguished, and it is comprehended by 
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the disclaimer in the state Constitution. In the argument the validity 
of the disclaimer is questioned on the assumed ground that the state 
cannot abdicate its sovereign powers. This argument is itself sug- 
gestive of a very satisfactory answer ; that is, if the title of the state 
is inaliénable, so that a grant or disclaimer of ownership is ultra vires, 
then the state could not sell this land to the complainant, and he has no 
standing in court to assert any rights with respect to this tract. 

I do not rest my décision, however, upon a déniai of the authority 
of the state to sell its tide and shore lands ; on the contrary, I concur 
with the Suprême Court of the state in its décision rendered in the 
case (Jones v. Callvert, 32 Wash. 612, 73 Pac. 701), giving fuU efïect 
to the disclaimer according to the manifest intent of the people by, 
whom the Constitution was adopted. 

I direct that a decree be entered that the complainant take nothing, 
and that the défendants recover their taxable costs. 



In re JUNCK & BALTHAZARD et aL 

Plstrlct Court, EX D. Wlsconsin. Aprll 22, 1909.) 

L BawkSuptct (S 149*)— Pbesons Subjbot to Jurisdiction— Partneeship— 
Procebdings Aoainsï Partners. 

Bankr. Act July 1, 1898, c. 541, § 5h, 30 Stat. 548 (U. S. Comp. St. 1901, 
p. 3424), whlch provides that "in tiie event of one or more, but not ail, of 
the members of a partnership belng adjudged bankrupt, the partnershlp 
property shall not be admlnistered in bankruptcy unless by consent of the 
partner or partners not adjudged bankrupt," contemplâtes a case where 
one or more, but not ail, of the members of a partnership are adjudged 
bankrupt, while the partnership as such is not before the court. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 149.* 
What persons are subject to bankruptcy laws, see note to Mattoon Nat 
Bank v. First Nat. Bank, 43 C. C. A. 4.] 

2. Bankruptcy (§ 42*)— Partnership— Procebdings bt Partner. 

A partner may flle a pétition in voluntary bankruptcy on behalf of hlm- 
self and of the partnership, and In such case the proceedings are volun- 
tary as to both himself and the partnership and their respective credit- 
ors, and no act of bankruptcy on the part of the partnership need be 
Bhown ; but as to a nonassenting partner the proceedings are involuntary, 
and he may under gênerai order 8 (32 C. C. A. xi, 89 Fed. vi), on being 
served with notice, appear and make proof, if he can, that the partnership 
is not insolvent or had not committed an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 42.*] 

8. Bankruptcy (§ 51*) — Adjudication Aqainst Partnership — Rights ov 
Nonassenting Partner. 

Where a voluntary pétition is flled by a partner on behalf of himself 
and the partnership, on which the partnership is adjudged bankrupt, a 
nonassenting partner cannot be adjudicated a bankrupt, and. If solvent, 
has tlie right to take upon himself the settlement of the partnership 
business, reporting to the court the reslduum of assets remaining to be 
distributed by the court among the partnership credltors; but in any 
event he is required under gênerai order 8 (32 O. C. A. xl, 89 Fed. vM to 
file a schedule of his debts and an Inventory of hls property, slnce the 
surplus of his property over hls debts Is an asset of the flrm to be ap- 
plied by the court, if necessary, to the payment of the partnership debts. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 51.*] 

*For otber cases see same toplc & i nvmbeb in Dec. & Am. Digg. 1907 to date, ft Rep'r Indexes 
169 F.— 31 
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, ' Iri Bankruptcjr. 

Rowân'&'Kàlaher, for petttionèr. 
T. G. tiavklaàr, for créditer Sàveland. 
H. L. Kellogg, for John Balthazard. 

QUARLES, District Judge. John H. Junck filed a voluntary pé- 
tition on behalf of himself individually and of the firm of Junck & 
Balthazard, of which he is a member. Such pétition is in the usual 
form, accompanied by schedules of asset? and liabilities of himself 
and of the firm, praying for the adjudication of himself and the part- 
nership. Balthazard, the pther partner, déclines to be adjudicated, and 
has raised an issue by his answer, in which he sets up the solvency of 
the firn> ^nd of each of the partners. Sàveland, one of the creditors 
Of the firm, has interposçd an answer denying the insolvency of the 
partnership, and f urther setting up that such firm was dissolved long 
before the pétition was filed. Thereupon due notice was served upon 
Balthazard as required by the practice in involuntary cases. When 
such issue came on to be lieard, Balthazard made appearance by coun- 
sel, but did not appear personally, He oflfered no proofs to establish 
the solvency either of the partnership or of the members thereof. Nei- 
ther did he as a solvent partner ask leave to settle the partnership af- 
fairs. The tèstimony offered upon said hearing tended to show that 
neither Jyiick nor the ûhp. had sufficient assets to discharge their re- 
spective ptÙgations. 

From thèse f acts it sufficiently appears : 

First, that an adjudication must pass as to thé petîtioner Junck in- 
dividually. For this purpose thé pétition and proofs are entirely suf- 
ficient, and np creditor càn intervene in such case. 

The next question that arises is whether in this condition of afifairs 
the partnership may be adjudicated. The authorities ail seem to con- 
cur in the view that for some purposes at least the partnership is to 
be considered a person and a separate entity that owns property and 
owes debts. The marked différence in the phraseology of the act of 
1898 (Act Juiy 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, 
p. 3432]) from ail former acts can lead to no other conclusion. The 
arguments hâve been stated and the authorities grouped in Re Berten- 
shaw, 157 Fed. 363, 85 C. C. A. 61, 17 L,. R. A. (N. S.) 886, and 
in Re Perley & Hays (D. C.) 138 Fed. 927, so that it seems unneces- 
sary to review them again. Section 5a, by language too plain for con- 
struction, allows a partnership as such to be adjudged a bankrupt. 
Subdivision "b" cônfers upon the creditors of the partnership the ap- 
pointment of the trustée. Subdivision "c" provides for a case where 
the court has by the pétition jurisdiction of the partners, and provides 
that the court may draw to itself the jurisdiction of the other part- 
ners and the administration of both the partnership and individual 
property. Subdivisions "e," "f," and "g" adopt the familiar équitable 
principles of marshaling assets. I âm persuaded that subdivision "h" 
contemplâtes a casé where one or more, but not ail, of the members 
of a partnership are adjudged bankrupt, while the partnership as such 
is not before tiie court. In my opinion the conclusion drawn by Judge 
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Hook in the dissenting opinion in Re Bertenshaw, 157 Ved. 380, 85 
C. C. A. 61, 17 L. R. A. (N. S.) 886, as to the proper construction of 
subdivision "h," is logical, and tends to harmonize the several provi- 
sions of the law. The same view has been adopted in Re Mercur (D. 
C.) 116 Fed. 655, affirmed in 123 Fed. 384, 58 C. C. A. 473. 

Hère we hâve the partnership and one partner before the court, 
while the other partner decHnes to be adjudicated. Certain it is that 
this situation was contemplated by Congress when section 4 was enact- 
ed. General order No. 8 (33 C. C. A. xi, 89 Fed. vi) contemplâtes 
the very situation we hâve in hand. Applying it to the présent case, 
it allows Balthazard to resist the prayer of the pétition after service 
upon him of notice as required in the case of a debtor petitioned 
against. It recognizes his right to appear at the hearing and make 
proof, if he can, that the partnership is not insolvent, or has not com- 
mitted an act of bankruptcy; and if he fails so to do, and an ad- 
judication passes upon the pétition, then he must be required to file 
a schedule of his individual debts and an inventory of his property 
as though an adjudication had passed against him. 

It thus appears that for certain purposes at least the pétition, so 
far as Balthazard is concerned, is to be regarded as involuntary. Metz- 
ker v. Bonebrake, 108 U. S. 66, 2 Sup. Ct. 351, 37 L- Ed. 654. This 
décision was under the former act, and applies only by analogy to the 
présent law. See, also. In re Murray (D. C.) 96 Fed. 600. In the 
case of a nonassenting partner, the procédure as to him is the same 
as in an involuntary case; but as to creditors the pétition is vol- 
untary, and there is no room for the issue which the creditor Save- 
land attempts to raise by his intervention, and his answer may be 
stricken from the files. In re Carleton (D. C.) 115 Fed. 246, 349. 

This disposes of the objection, which was much argued at the bar, 
that the pétition was so far involuntary that it was defective without 
an averment showing that the firm had committed an act of bankrupt- 
cy. The better rule seems to be that in such case the ordinary aver- 
ment that the firm has not sufiîcient assets to pay its obligations, and 
is wilHng to submit its property for distribution, is suificient, and the 
filing of such a pétition by one of the partners is of itself considered 
the équivalent of an act of bankruptcy. Hanover Bank v. Moyses, 186 
U. S. 181, 190, 32 Sup. Ct. 857, 46 L. Ed. 1113 ; In re Forbes (D. C.) 
128 Fed. 137. This conclusion was doubted by Judge Lanning in Re 
Ceballos & Co. (D. C.) 161 Fed. 445, because under the act of 1867 
(Act March 2, 1867, c. 176, 14 Stat. 517), it was explicitly provi.ded 
that the filing of such a pétition should constitute an act ôf bank- 
ruptcy, and because no such provision occurs in the présent act. 

The real question, after ail, seems to hinge upon the sufficiency of 
the pétition without. any averment of a technical act of bankruptcy. 
For the purposes of this controversy, the pétition must be considered 
as voluntary, and section 4 clearly extends the benefits of the act to 
every person owing debts, and this includes a partnership. To hold 
that every voluntary pétition must set up a technical act of bank- 
ruptcy would emasculate the act. No proof having been ofïered at 
the hearing to controvert the averments of the pétition as to the in- 
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solvency of the firm, it foUows that an adjudication must pass againBt 
the firm. 

The next question présentée in natural order is what disposition 
ought to be made of the objecting partner Balthazard. This ques- 
tion has been much discussed and variously decided. It seems to me 
that the following conclusions are sustained by a fair construction 
of the bankruptcy aet of 1898 : 

First. That the objecting partner cannot be adjudicated against his 
will. 

Second. That such nonconsenting partner does not hold a veto on 
the jurisdiction of the court over the partner ship as an entity. If 
this concession were made, the objecting partner might bar the way to 
any discharge from partnership debts, and thus neutralize section 4a 
of the act, which expressly confers "the benefits of this act" to any 
person who owes debts. 

Third. That the inhérent right ôf a solvent partner to close up the 
affairs of the firm must be recognized by the court of bankruptcy. 
This right was not conferred by the bankruptcy act, neither can it 
be abridged or taken kway by it. Balthazard, the surviving partner, 
might defeat the jurisdiction of the bankruptcy court in two ways: 
First, by proving the solvency of the firm; second, by showing him- 
self solvent and agreeing to take upon himself the settlement of the 
partnership business, reporting to the court according to the équitable 
rule the residuum of assets remaining to be distributed by the court 
among the partnership creditors. As Judge Archbald remarks in Re 
Mercur (D. C.) 116 Fed. 655: 

"It merely préserves to an existlng solvent partner the right to admlnlster 
the affairs df the partnership, If he wants to, and It Is not to be carried fur- 
ther by loere Implication." 

Failing, as Balthazard has donc, to take either course, there re- 
mains only one course to be pursued : He must file his schedules of in- 
dividual property and individual debts as provided by gênerai order 
No. 8. This is not an arbitrary régulation, but is inhérent in the very 
nature of the case. Neither is it new. General order No. 18, under 
the act of 1867, was substantially the same. If Balthazard has a sur- 
plus of assets after the discharge of his individual liabilities, such sur- 
plus must be devoted to the payment of the firm liabilities if the firm 
assets are insufficient for that purpose. In other words, such sur- 
plus must be considered an asset of the firm, and no settlement can 
be complète without the information sought to be derived from the 
individual schedules contemplated by gênerai order No. 8. 

The objecting partner may prevent his own adjudication, but he 
cannot escape an accounting which is necessary to facilitate the juris- 
diction of the court over the partnership case. On this proposition In 
re Ceballos & Co. (D. C.) 161 Fed. 451, is exactly in point. 

Therefore the order must be that John Balthazard do forthwith file 
with the clerk of this court schedules of his individual property and 
liabilities in manner and form as required of one who has been ad- 
judicated, and the order will provide for the adjudication of Junck 
personally, and of the partnership. 
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In re McORAKY BEOS. 

(District Court, S. D. Alabama. April T, 1909.) 

No. 659. 

1. BA.NKBUPTCT (§ 228*) — RefEEEES— ReVIEW or PBOCEEDINGS BT JUDGB. 

The weight to be given to a flndlng by a référée In bankruptcy, on 
revlew by the judge, dépends on the character of the évidence ; It belng 
entitled to less weight, If a déduction from establlshed facts, than If 
based on confllctlng évidence. 

[Ed. Note. — For other cases, sec Bankruptcy, Dec. Dlg. S 228.*] 
55. Courts (§ 366*) — Bankbuptcy Coubts — Claim and AI/LOWance of Ex- 
emptions— State Laws as Rtjles op Décision. 

The bankruptcy court bas exclusive Jurlsdiction to détermine ail clalms 
of the bankrupt to exemptions, but wlU follow the state statutes as inter- 
preted by the highest court of the state. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. S 366.* 

State laws as rules of décision In fédéral courts, see notes to Wllson v. 
Perrin, 11 O. C. A. 71 ; HIU v. Hlte, 29 C. C. A. 553.] 

S. Bankbuptcy (§ 897*) — Homestead Exemption— Pabtnebship Peopbbtt. 

Under Code Ala. 1907, § 4166, whlch provides that "no property, real 
or Personal, held or owned by partners as partnershlp property, or pur- 
chased with partnershlp funds for partnershlp purposes, shall be subject 
of homestead or other exemption as against copartners or partnershlp 
creditors," bankrupt partners are not entitled to homesteads from real 
estate bought with partnership funds and conveyed to the partners Jolnt- 
ly, and thereafter used In part as a partnershlp store and in part as a 
dwelling by one of the partners, where no claim of homestead was made 
prlor to the bankruptcy, nor in the voluntary pétition in bankruptcy 
flled by them, and in the absence of any évidence to rebut the presump- 
tlon that the property was bought and held for partnership purposes. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 397.*] 

In Bankruptcy. On pétition for rehearing by the bankrupt. 

F. G. Bromberg, for petitioner. 
Fitts & Leigh, for creditors. 

TOUL/MIN, District Judge. It îs true, as contended by counsel for 
the petitioner, that the weight to be given by the judge on a review 
of the finding of a référée dépends upon the character of the finding. 
As said by Judge Lurton, in Ohio Valley Bank Ce. v. Mack (C. C. 
A.) 163 Fed. 155: 

"If it be a déduction from establlshed facts, the finding would not carry 
any great weight ; for the judge, having the same facts, may as well draw 
taferences or deduce a conclusion as the référée." 

That able judge also said, in the same case: 

"No arbitrary rule can be laid down for determlnlng the weight whlch 
Bhould be attached to a finding of fact by a bankruptcy référée." 163 Fed. 
155. 

It îs also true that there is no conflicting évidence in this case. The 
only testimony in the case is that of the bankrupts themselves. It 
establishes certain facts as far as it goes. The question is: Does it 

*ToT otlier ciuieB ses aame topic Se { nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Index» 
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establish such facts, or sufficient facts to entitle the petitioner to a 
homestead exemption in the proii>èrty involved in this controversy? 
The counsçl §tates that: 

"The bankrupts themselves dlstlnctly testlfied to the fact that thèse prem- 
Ises had been occnpied by them, with their wlves and chlldren, as homesteads, 
slnce January, 1905." 

I think the counsel greatly niisapprehends the testimony. I find 
no testimony of Félix L. McGfary to that effect, or on that subject. 
Wîlson T. McCtàry testified th^t: 

He "had llved on the land claim^ as exempt as a homestead, wlth hls 
family, slnce January, 1905, and that lie was a marrle^i man, with wife an4 
children." • ' 

M) 

The évidence was that Fçlix B; McCrary at first Stayed at the cor- 
ner bf Sprine Hill avenue and, Knnstreët, and aftérwards moved to 
Prichard. There was nO; evidepçe that Félix L. McCrary ever oc- 
cupiçd sait} property, except as a store kept by the firm of McCrary 
Bros., of which fîrm he was a member. The évidence, further, was 
that neither of the bankrupts clainjed a homestead exemption at the 
time of filing their schédules itf bânkruptcy, and had made no such 
claim until tHé 21st November, 1908; some 10 or 11 days after their 
pétition Jirtd schédules weré filed' iiçi the bankruptcy court, and that 
they had recorded no such claim in the probate court prior to that 
timei -.•i;:':i'.i'; ■;. . . • ,: _ 

The bankruptcy court has exclusive jurisdiction to détermine ail 
claims of the banïcrupt to exemptions. McGahan v. Anderson, 7 Am. 
Bankr. Rep. 641, 113 Fed. 115, 51 C. C. A. 92; Powers Dry Goods 
Co. v. Nelson, ^t Am. Bankr. Rep. 506, 10 N. D. 580, 88 N. W. 703, 
58 L. R. A. 770. In determining what exemptions a person is en- 
titled to, the United States court will follow the rule as laid down by 
the statè ' statutes and as interpreted by the Suprême Court of the 
State. In re Camp (D. C.) 1 Am. Bankr. Rep. 165, 91 Fed. 745.. The 
statute of this state provides that: 

"No property, real or Personal, held or owned by partners as partnershlp 
property, or.purchased with partnershlp funds for partnershlp purposes, shall 
be subject of boitnesteaâ or other exemption, as against copartners or part- 
nershlp d'edltorti." Code Ala. 1907, î 4166. 

The évidence was that the bankrupt, as partners, were carrying on 
a mercantile business under a lease on the property now daimed 
as exempt by Wilson T. McCrary j that while so occupying the prop- 
erty they purçhased it, paying for it With partnershlp funds and other 
partnershlp assets; and that they continued to occupy the property 
as a partnership store. Said Wilson T. McCrary at the same time 
lived on the land with his family from January, 1905. The deed of 
Conveyance was' made to said Wilson T. McCrary and Félix L. Mc- 
Crary jointly; each owning an undivided half interest in the prop- 
erty. It was subsequently occupied and used in part as a store, car- 
ried on by said joint owners under the partnership name of McCrary 
Bros. Wilson T. McCrary also occupied a part of the property as 
a dwelling for himself and family. If it was his individual prop- 
erty, the fact. that he used a part of it as a store would not deprive 
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him of his right to claim it as a homestead, and to hâve it exempt 
to him as such. But the property was purchased with partnership 
funds so far as the same has been paid for. It is owned and held 
by Pelix L,. and Wilson T. McCrary, who are partners carrying on 
business as such on a part of it. There is no évidence that said Félix, 
an undivided half owner of the property and a partner, has ever con- 
sented to the exemption claimed by said Wilson. Moreover, no such 
claim was made by filing the same in the probate court prior to the 
filing of the pétition in bankruptcy, and none was made in ^he péti- 
tion in bankruptcy. In re Stevenson (D. C.) 2 Am. Bankr. Rep. 231, 
93 Fed. 789 ; In re Grimes (D. C.) 2 Am. Bankr. Rep. 160, 96 Fed. 
529. 

It has been held that, when an application is made at a proper time 
and in the proper way for a homestead exemption out of partner- 
ship property, it should be strictly construed as against such applica- 
tion. In re Jennings & Co. (D. C.) 166 Fed. 639; In re Camp (D. C.) 
91 Fed. 745. Now the property in controversy was purchased with 
partnership funds and was owned by partners, and the question 'is:, 
Was it purchased for partnership purposes, or was it owned or held 
as partnership property? In view of the évidence, direct and cir- 
cumstantial, and drawing ail reasonable and just inferences therefrom, 
it cannot, in my opinion, be said that the référée erred in his conclu- 
sions and that there has been a miscarriage of justice therein. 

Not being satisfied there was error in the finding of the référée, 
I afErmed his decree ; and, seeing no reason now to change my opin- 
ion, the pétition for a rehearing is denied. 



THE MAUD. 

(District Court, S. V. Alabama. Aprll 8, 1909.) 

No. 1,193. 

ShIPPISO {§ 84*) — LlABlLTTT OF VESSEI, FOE InJUKT to StEVEDOBE's EMPLOTft 
—NEGLIGENCE OF WiNCHMAN. 

A shlp, under agreement to furnlsh to stevedores a winch and wlnch- 
man to be used in loading, which furnlshed a winch In good order and a 
compétent winchman, is not responsible for an act of négligence on the 
part of the winchman in loading, by which a stevedore's employé was 
injured. 

[Ed. Note.— For other cases, see Shipping, Cent Dlg. §§ 342, 349-351; 
Dec. Dlg. § 84.*] 

In Admiralty. Suit for personal injuries. 

Roach & Chamberlain, for libelant. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge. Libelant was employed by and work- 
ing for a stevedore, who was loading the steamship Maud with lum- 
ber. A member of the erew of the ship was at the winch. The ship 
furnished the winch, the winchman, and the power to run it. The 

•For otlier cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lumber wàs being loaded from the wharf. In hoîstîng a "slîng of 
lumber" onto the ship, the lumber came down on libelant, who was 
on deck in the performance of his duty in stowing the lumber, threw 
him against the rail, and severely injured him. The libel allèges that 
said injuries were due wholly to the négligence and want of proper 
care on the part of the said winchman. The libel further allèges that 
said winchman was incompétent for the discharge of the duties de- 
volving upon him as a winchman, and that the master of the ship knew 
of such incompétence ; and it charges that the ship is liable for the 
injuries complained of for the négligence of the master in selecting 
such incompétent winchman to operate the winch. Respondent dé- 
nies, among other things, that said winchman was incompétent for 
the duties devolving upon him as such ; also dénies that the master 
of the ship knew of any such incompetency, or that there were any 
circumstancès from which he Ought to hâve known it; and dénies 
that the ship is in any wise liable for the injury complained of. 

The évidence in the case fails to show that the said winchman was 
incompétent as alleged. If he was in fact incompétent, it fails to 
show ^ that the master of the ship had any knowledge of it, or of any 
circumëtances that would charge him with such kncfWledge. On the 
contrary, the évidence tends to show that said winchman was fully 
compétent to perform the services for which he was selected, and 
that the master of the ship had every reason to believe him to be com- 
pétent. Said winchman's long service as a seaman on the ship, his 
services and expérience as a winchman on her, and the master's ob- 
servation and knowledge of sUch services, which are shown to hâve 
been entirely satisfactory, ail tend to show that the master had no 
knowledge of said seaman's incompetency as a winchman, and no 
reason to suspect his incompetency. I find no évidence to show that 
the master of the ship did not use due précaution and care in select- 
ing said seaman for the work of a winchman. 

The court, in the case of The Elton, 143 Fed. 367, 73 C. C. A. 
467, held: 

"That, If ordlnary care ,was exerclsed by the master of the vessel to furnlsh 
a coBapetent winchman, the vessel was not liable for an Injury to a stevedore 
resulting from 'a négligent act of the winchman." 

That was a case where the ship agreed to, and did, furnish a winch- 
man, in which the court said: 

"If it furnished a compétent winchman to do the work for the charterers, 
or stevedores employed by them, the ship is not responsible for an act of 
négligence, If any, on the part of the winchman durlng the loading, whether 
he should be deemed a fellow servant of the libelant or noL" 

In that case, however, the court said: 

"We think that the true test of fellow servant Is whether both are at the 
précise time of the accident working In a common employment under the same 
gênerai control and direction," 

—and held that the libelant and the winchman were fellow servants. 
The court further said : 

"The ship being under obligation or agreement to furnish to the stevedores 
wlnches and a winchman to be used in loading the ship, its whole duty wae 
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performed when It furnlshed properly constructed wlnches In good order 
and a winchman employed with due and reasonable care as to his skill and 
competency." The Elton, 142 Fed. 367, 73 C. C. A. 467. 

The court, in The Elton, say that there is a want of harmony in 
the cases as to the gênerai question whether men in the position of the 
libelant and winchman are fellow servants. But they think reason and 
the, weight of authority support their view. If it were necessary for 
this court to détermine that question in the case at bar, it would fol-- 
low the ruling of the court in The Elton, as I think, as said by that 
court, that "reason and the weight of authority support their view/' 

My view of this case, however, renders it unnecessary to pass on 
the question of fellow servant raised in it. There is no évidence hère 
under what sort of contract or arrangement, or by whose employment, 
the stevedores were loading the ship. The ship furnished the winch 
and the winchman to operate it. Whether they were hired or loaned 
to the stevedores we are not informed. But, in my opinion, that makes 
no différence, so far as the liability of the ship is concerned. If it 
furnished a winch in good order (as to which there is no question), 
and a compétent winchman to do the work for the charterers or the 
stevedores, the ship's whole duty was performed, and it is not re- 
sponsible for an act of négligence, if any, on the part of the winch- 
man during the loading. 

In the case of The Joseph John, 86 Fed. 471, 30 C. C. A. 199, the 
Circuit Court of Appeals of this circuit, Judge Pardee speaking for 
the court, said: 

"If the seaman In charge of the ship's winch was négligent In managing 
and operating the winch, stlU as there was no évidence to show that the 
master of the ship did not use due précaution and care in selectlng hlm for 
the work, and as he was for the tlme belng in the service of and under the 
control of the stevedores, the master cannot be held responslble for hls négli- 
gence. As a matter of fact, ail the persons employed In taklng aboard and 
stowlng cargo were In the direct service of the stevedores, no matter by whom 
eventually their wages were pald." 

The court further said: 

"If it should be considered that the loading was belng carrled on for and 
In the Interest and service of the ship, then ail the employés engaged in such 
loading were Indirectly the servants of the ship, engaged In a eommon em- 
ployment, uslng the master's appllances at the same time and under such 
clrcumstances that the négligence of one might resuit In Injury to another; 
and In that view of the case, If the libelant was Injured by the négligence of 
the winchman, It Is perfectly clear that the winchman was a fellow servant, 
and for that reason the libelant could not recover." 

In any aspect of this case, as presented on the évidence, my opin- 
ion is that the libelant is not entitled to recover against the ship. 
The libel is therefore dismissed. 
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'■ UNITED STATBS T. PALMIER!. 

(Circuit Court, S. D. New York. February 1, 1909.) 

1. Indictment and Infobmation (I 150*) — Demubbeb— TJsk or Post Oinca 

Establishment to Defbaud. 

Where ■ an Indlctment In sereral counts purported to charge In each 
a separate and différent scheme to defraud by selUng stocks on false 
représentations, by uslng the post office In the mailing of a partlcular 
letter In exëcuting eacti sdieme; : whettier the scheme would prove to be 
one and thé same for the diffèrent offenses, on which more than one o( 
the counts were based, could not be consldered on demurrer. 

[Ed. Note. — For other casesj sée Indlctment and Information, Dec. Dlg. 
§ 150.*] 

2. Post Office (S 48*) — Scheme to Defbaud— Indictment— Value of Peop- 

bbty Sold. 

Where an Indictment chargea défendant with devising a scheme to 
defraud, by Inducing others to purchase stock on false représentations 
of fact, and àlleged that the scheme was to be effected by correspondence 
through the pôst office, and that a letter was actually mailed In further- 
ance thereof, the Indictment was not demurrable for fallure to charge 
that the stock was lacking In value to such an extent as to defraud 
those who pal4, the price asked therefor. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. § 72; Dec. Dlg. 
t 48.*] ' 

8. Post Office (§ 48*) — Use of Mail? to Defbaud-^Indictmbnt. 

An Indictment for devising à scheme to defraud, to be furthered by 
use of the post office establishment, was not demurrable for failuré to 
allège the partlculars In whlch the représentations charged were false, 
as such defect could be cured by fumishing a blU of partlculars. 

iBd, Note.— For other cases, see post Office, Dec. Dlg. { 4&*] 

Henry L. Stimson, U. S. Atty^ 
Wm. Michael Byrne, for défendant 

CHATFIELD, District Judge; This indictment is brought tinder 
section 5480, Rev. St. (U. S. Comp. St. 1901, p. 3696), and purports 
to charge the défendant (in nine counts) with nine schemes to de- 
fraud by selling différent stocks for money, on false représentations, 
and by ilsing the post office in the mailing of a particular letter in 
exëcuting each scheme. 

ObjeÈtion in the f orm of a demurrer is made to the sufficiency of 
the indîçtttient on two grounds. The first is that more than three 
of the CQiints charge offenses on dates within a period of six months. 
This question is stated at length in the case of U. S. v. McVickar (C. 
C.) 164 Fed. 894, and it is only necessary to say that the présent in- 
dictment purports to Charge a separate and différent scheme in èach 
count, and on demurrer tbe question whether the scheme will prove 
to be one and the same for the différent offenses, upon which more 
than one of the counts are based, cannot be considered. The dismissal 
of any count for such a reason, the quashing of any portion of the 
indictment, or the limitation of a sentence to three offenses within six 
months, cannot be determined upon the form of this indictment. 

A second and more serions objection presented is that the indict- 

-*For oUier cases see same toplc & § numbek In Dec. & Am. DIga. 1907 to data, & Rep'r Indexes 
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ment charges 'the défendant with having devised a scheme to defraud 
an individual, by obtaining payment for shares of stock upon false 
représentations of fact, which scheme was to be efïected by opening 
correspondence through the post office, and in pursuance of which the 
défendant did mail a letter for dehvery. None of the counts of the 
indictment show any definite charge that the stock was valueless, or 
lacking in value to such an extent as to defraud those who paid the 
price asked therefor, nor does any count of the indictment charge that 
the défendant planned to obtain payment for the stock sold and to 
keep the payment without delivering to the purchaser what was offered 
for sale. The fraud charged consists entirely in making sales through 
the post office department upon false représentations of fact, whether 
or not the purchaser might ultimately benefit or receive full value from 
the transaction. 

It has been held by the Circuit Court of Appeals for this circuit, in 
the case of Kellogg v. U. S., 126 Fed. 323, 61 C. C. A. 229, that an 
indictment charging certain défendants with having devised a scheme 
to defraud, by inducing other persons to send to them money for in- 
vestment by means of false statements, with the further allégations 
that the scheme was to be effected'by correspondence through the post 
office department, and that a letter was actually mailed, described a 
sufficient offense under the présent statute. Again, the attention of 
the court has been called to the case of U. S. v. Rothschild and Kahn 
(no opinion filed), in which a demurrer to the indictment was over- 
ruled at the July term, 1908 of the Circuit Court for this circuit, in 
which the form of the charge was exactly like the allégations of the 
indictment under considération. Under thèse circumstances the ques- 
tion is settled. 

It is also claimed that certain of the counts are indefinite, and the 
third and sixth counts would seem to be open to this objection. But 
the fespçcts in which thèse counts are indefinite, namely, that the 
particularities in which the représentations were false are not set forth, 
can be cured by the furnishing of a bill of particulars, and the de- 
fendant Avili not thereby be prejudiced. 

The demurrer, therefore, will be overruled, and the défendant rc- 
quired to plead. 



BERWIND-WHITB GOAL MINING CO. v. METROPOLITAN S. S. CO. 

AMERICAN TRUST CO. v. SAMB. 

(Circuit Court, D. Maine. March 10, 1909.) 

No. 625. 

Maeitime Liens (8 19*) — Statutoet Liens— Law Govebning— Fubnishino 
Matebial. 

Materlal and supplies having been bought for the purpose of belng 
incorporated into a vessel, dellvered by the seller to the vessel in a state 
the laws of which entltled hlm to a lien, and so Incorporated, the rlght 

*For otiier oaees see same topic & S numbsb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r IndaxM 
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to the statutory lien therefor Is not affected by the f act that the contract 
of purchase was made in another state. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. § 25 ; Dea 
Dlg. I 19.» 

Created by state laws, see note to The Electron, 21 G O. A. 21.] 

In Eq^uity. On pétition of John Wanamaker to intervene. 
See, also, 169 Fed. 493. 

Brandeis, Dunbar & Nutter, J. B. Studley, and Wm. M. Bradley, for 
petitioner. 

Elmer P. Howe, Wm. A. Sargent, and Avery F. Cushman, for 
American Trust Go. 

Alfred H. Strickland, for Berwind-White Coal Mining Co. ■ 

Coolidgè & Hight, for receivers. 

PUTNAM, Circuit Judge. Except as is stated herein, this pétition 
involves the same questions as were involved in the pétition of the 
Fletcher Company in the same case disposed of according to our opin- 
ion passed down on December 26, 1908 (166 Fed. 782), and therefore, 
except as otherwise stated herein, the same judgment will be entered. 

A portion of the material and supplies furnished by this petitioner 
was delivered to the vessel in New Jersey and incorporated into it, 
but they were contracted for in New York. As the incorporation of 
suppliés aiid materials into a vessel is the pith and substance of the 
equity underlyîng a lien, the Ipcus of the making of the contract is 
immaterial, if they were incorporated into the vessel, especially if it 
was the intention and expectation of the parties, when the contract was 
made, that they would be so incorporated, and especially if the party 
furnishing the material and supplies delivered them aboard the vessel, 
or as near thereto as conveniencé required. Ail thèse conditions were 
satisfied in this instance, so that the petitioner's lien extends to ail 
thèse materials and supplies, although contracted for in New York. 

Other materials and supplies were contracted for in New York and 
delivered there while the vessel was in those waters and subject to the 
jurisdiction pi the state of New York. So far as they are concerned, 
there is not enough alleged in the pétition to bring the case within the 
statutes of that state. 

As the court is informed that the proceeding on the pétition of the 
Fletcher Company will be appealed, it seems useless and unwise to 
put the parties to the expense of proceeding before a master at the 
présent time. 

Therefore the only order at présent will be as follows : 

Ordered, that on application of petitioner, to be made at such future 
time as seems suitable therefor, there will be an interlocutory judg- 
ment sustaining the pétition in part, in accordance with the opinion 
passed down this lOth day of March, 1909, and for a master accord- 
ingly. 

*7or other ouw* (M «am* tapie & { nuusbb in Dec. & Axa. Dlg». ISDT to date, tt Bep'r Imaexek 
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BERWIND-WHITH COAL MINING CO. v. MBTEOPOLITAN S. S. 00. 

AMERICAN TRUSr CO. v. SAME. 

(Circuit Court, D. Maine. March 30, 1909.) 

No. 625. 

Mabitime Liens (§ 25*) — Statdtoey Liens — Construction of Statute — 

Se OPE 

Under Act N. J. March 20, 1857 (P. L. p. 382), as amended by Act 
April 24, 1884 (P. L. p. 248), glvlng a lien for any debt which "shall be 
contracted by the master, owner, agent or consignée of any shlp or vessel 
wlthln this state * * * on account of any work done or materlals or 
articles furnished In this state for or towards the building, repairing, fit- 
tlng, furnlshing or equipping such shlp or vessel," one who contracted to 
fumlsh and Install the machinery for a new steamshlp at cost, wlth a cer- 
tain per cent, added, Is found to be entitled to Include in hls lien, as a part 
of the cost of the machinery, an amount paid to the owner of a patent on 
certain of the machinery which was essentlal to the proper equipment of 
Bteamships ol that class. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 20-35; 
Dec. Dlg. § 25.* 

Created by state laws, see note to The Electron, 21 0. C. A. 21.] 

In Equity. On pétition of W. & A. Fletcher Company to intervene. 
In matter of spécial master's report and exceptions thereto. 

See, also, 166 Fed. 782 ; 169 Ped. 491. 

Harrington Putnam and Edward S. Dodge, for co-petit'ioner. 

William A. Sargent' and Avery F. Cushman, for American Trust 
Co. 

Alfred H. Strickland, for Berwind-White Coal Mining Co. 

Coolidge & Hight, for receivers. 

PUTNAM, Circuit Judge. In this case there was an interlocutory 
decree establishing the petitioner's lien and sending the case to a mas- 
ter. The master has now reported, allowing the ent'ire claim of the 
petitioner as presented by it. Two exceptions only to his report are 
brought to the attention of the court', those exceptions relating to the 
items of $10,000 and $3,500 paid by the petitioner to the owners of 
two several patents. Those patents relat'ed to the engines and boilers, 
were fundamental in their nature, and the improvements covered by 
them were essential to steamships of the class involved hère. It is claim- 
ed that thèse payments are not protected by the lien statute of New 
Jersey under which we are proceeding. The court plainly perceives that_ 
the question involved is a very important one, and a very nice one, and 
would prefer to hold the matter under advisement ; but, as the case 
will be appealed in any event, the court concludes that the interests of 
the parties will be promoted by its disposing at once of the question 
now raised, even though its views may be crude. 

The statute of New Jersey evidently has received a libéral interpréta- 
tion by the courts of that state, so that, so far as its construction is con- 
cemed, this court has a guide which binds it. There is a like statute in 
New Jersey giving a lien on buildings ; that is, houses, etc. This stat- 

*For other oaaee see same topic & i kvmbbb In Dec. & Am. Dlgi. 1907 to date, & Sep'r In&exem 
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ute was under considération in Mutual Benefit Life Insurance Com- 
pany V. Rbwatad, 26 N. J. Eq. 389, 397. Under that st'atute, a lien was 
maintained for the services of an architect. The language of the stat- 
ute is given at page 397 ; and the law hère is somewhat broader and 
more libéral, in view of the fact that the st'atute in question contains 
the words "for or toward." Nevertheless the court recognizes the al- 
most universal rule of construction which prevails that lien statutes or- 
dinarily cover only material or labor actually worked into the vessel or 
building involved, so that, notwithstanding- the libéral construction giv- 
en by the New Jersey courts to the statute providing liens on build- 
ings, we wpuld not be of the opinion that the holder of either of thèse 
patents could maintain a lien for the price of a license given directly 
by him tO the Metropolitan Steamship Company. That would be go- 
ing beyond what the court thinks sound judicial construction of this 
class of statutes has gone. Such, however, is not the case hère. This 
can be illustrated by a supposed application of the rules announced by 
this court in American Surety Company v. Lawrenceville Cément Com- 
pany (C. C.) 110 Fed. 717. The rules adopted by this court in that case 
were foUowed by the Circuit Court of Appeals in this circuit. There 
this court distinguished between the claims of an ordinary teamster 
carting supplies to the fortification, in question in that case, and the 
owner of a vessel carrying as freight under a bill of lading the ma- 
terial used in the worïc. A lien for the freight was denied on the 
ground that it was not a direct contribution t'o the structure. Now, if 
the contracter who was doing the work had paid the freight to the ves- 
sel in question, and had added that t'o the prime cost of the material 
he supplied, the case would hâve been like the one at bar in substance 
and in principle ; and, under those circumstances, we are of the belief 
that this court would hâve allowed the lien for the entire cost of the 
material, including the freight. 

The contract hère was peculiar; in that it gave the petifionef the cost 
of the work, plus a percentage, or an allowance in the nature of a per- 
cefttage. In other words, the contract work was done on the basis of 
cost, and Flet'cher & Co., under the contract, were expressly compelled 
to pay for the licenses ; and what they paid for the licenses became, so 
far as we are concerned, a part of the cost of the engines and boilers. 
The court is unable to distingûish the amount thus paid for the licenses 
f rom payments made by Flet'cher & Co. to persons of whom they pur- 
chased materials for the vessèls, involving profits to such persons, or 
anything else beyond the mère primai cost. Indeed, we are unable to 
distingûish the amount paid by Fletcher & Co., or agreed to be paid, 
whichever it may be — and it is ail the same — for thèse licenses from 
any other incidental matter which they may hâve been required to pay 
to persons from whom they obtained materials that went into the ves- 
sèls. Therefore, regarding thèse licenses as only incidental with référ- 
ence to the cost of the engines and boilers installed in thèse steamships 
by Fletcher & Co., we are unable to find that the report of the master 
was not correct. 

The court wishes t'o say, however, that it is very glad the question 
is going before a higher tribunal for revision; in fact, it is very glad 
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that sych is the truth with référence t'o ail the questions that hâve aris- 
en under this pétition, which hâve been very difficult, with a solution 
very doubtful. There is no court short of the Suprême Court that can 
settle with any degree of satisfaction the important issues involved in 
this h'tigation. 
The report of the master is accepted and confirmed. 



BERTHOLD et al. v. BURTON, 
(Circuit Court, S. D. New York. February 1, 1909.) 

1. COSTS (§ 254*) — "COSTS OF THE APPEAt"— TAXATION. 

Fees paid to the clerk of the Circuit Court for a citation, writ of error, 
and for certifylng the transcrlpt of record are none the less "costs of the 
appeal," and taxable as such, because they are taxable In the Circuit 
Court after the détermination of the appeal. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 963-966, 974^977; 
Dec. Dlg. § 254.*] 

2. Costs (| 204*)— Patment— Time. 

The costs of trials at circuit abide the event, so that the party who 
ultlmately prevails may tax costs of ail the trials, Including dlsburse- 
ments and witnesses' fees, in hls final biH- 

[Ed. Note. — For other cases, see Costs, Dec. Dlg, § 204.*] 

8. Costs (§ 26é*)— Costa or Appeal. 

Where a judgment was reversed on a writ of error, "with costs of this 
appeal," the Circuit Court, in carrying out such mandate, could not direct 
that certain of such costs should abide the event. 

[Ed. Note.— For other cases, see Costs, Dec. Dig. { 264.»] 

On Settlement of Order on Mandate. 

Hyland & Zabriskie, for plaintiffs. 
Appell & Taylor, for défendant. 

LACOMBE, Circuit Judge. Plaintiffs obtaîned a judgment against 
défendant in the Circuit Court, a writ of error was taken out, and the 
judgment was reversed, "with costs of this appeal." Part of the costs 
of the appeal were taxed by the clerk of the Circuit Court of Appeals 
at $415,85. This sum, however, did not include the fees paid to clerk of 
the Circuit Court for citation, writ of error, and for certifying the tran- 
script of record. It has been the practice not to tax thèse items before 
the clerk of the Circuit Court of Appeals, but in the Circuit Court. 
This was in conformity with a rule founded on an old rule of the Su- 
prême Court, which was adopted presumably because its jurisdiction 
is so extensive that it seemed better to leave the détails of thèse lo- 
cal disbursements, often in a distant court, to be adjusted at the place 
where they were incurred. They are nevertheless as much "costs of 
the appeal" as are the fees of the clerk of the appellate court, and 
should be taxed as such. 

It is now suggested that, although taxed, they should not be award- 
ed to the party who prevailed on the appeal, but be reserved to "abide 
the event of the trial." Ail the costs of trial at circuit, of course, 

•For other cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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"abide the èvent," and the party who ultimately prevails wiU tax costs 
of ail the trials, including disbursements for witness fées, etc., with 
his final bill of costs. But the "costs of appeal" are a différent mat- 
ter. The Circuit Court of Appeals did not direct that they should 
abide the event, but awarded them to the prevailing party. It seems 
to the writer that such was a proper disposition to make of them; 
but, however that may be, the Circuit Court has not the power, in car- 
rying Dut this mandate, to overrule the appellate court and direct that 
some part of thg costs of appeal shall abide the event. 

It is suggested that, if plaintiff pays the costs of this appeal now, 
he can tax the amount as a part ôf his disbursements in case he ulti- 
mately succeeds. No such question is hère now. It can be decided 
only when it arises. Référence to orders on mandate made in other 
cases, where no objection was made by one side to a form of order 
proposed by the. other, are not persuasive. 



BOAEDMAN v. McKINNON. 
(Circuit Court, S. D. New York. February 9, 1909.) 

New Trial (§ 108*h-NEWLT Discovkbed Evidence. 

Newly dlscôvered évidence held Insufflclent to Justlfy the grantlng of 
a new trial of an action trled before the court, whlch. If Introduced, would 
hâve been Insufflclent to hâve requlred différent flndlngs. 

[Ed. Nota— For other cases, Bee Kew Trial, Cent Dig. §§ 226, 227; 
Dec. Ertg. § 108.*] 

On Motion for New Trial. 

Parker, Hatch & Sheehan, for plaintiff. 
Underwood, Van Vorst & Hoyt, for défendant. 

LACOMBE, Circuit Judge. It will not be necessary to discuss 
the interesting question presented on the argument, viz., whether or 
not the court has power to order a new trial months after the term 
has elapsed, and after a writ of error has taken the cause to the ap- 
pellate court. 

If the document and the book entries, which are now submitted as 
"newly discovered" évidence, had been introduced upon the trial, 
which was had before the court without a jury, they would not hâve 
been persuasive to any différent findings of fact than those which 
were found upon a considération of ail the évidence. 

The motion is denied. 

*For other caaes sea aame toplo & S NxrMBBït in Dec. & Am. Slgs. 1907 to date, & Rep'r Indexe» 
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NOWBLL et al. v. INTERNATIONAL TRUST CO. et al. (GILLESPIE, et al.. 

Interveners). 

(Circuit Court of Appeals, Nlnth Circuit April 5, 1909.) 

No. 1,641. 

1, Receivers (§ 21*)— Suit Against Cobporation— Right to Appointment or 

Receiver. 

A complalnt In an action by a simple contract creditor for a few hun- 
dred dollars against mining companies, owning large properties and hav- 
ing a mortgage indebtedness of $500,000, which did not allège the insol- 
veûcy of défendants, but only that their récent opérations had not been 
profitable, that creditors were threatening suits, and that their assets if 
sold at forced sale would not pay their indebtedness, did not présent a 
case which entitled plaintifC to the appointaient of a receiver. 

[Ed. Note. — For other cases, see Receivers, Cent Dlg. § 29; Dec. Dlg. 
I 21.*] 

2. Receivers (§ 196*)— CoiiPENSATiON for Services— Right to Allowancb. 

Where a receiver has unnecessarily prolongea a receivership, when 
Justice required that he be discharged and the receivership ended, or 
where a receiver has been gullty of misconduct in the management of 
the property committed to his charge, the court may, if the circumstances 
warrant, deny him compensation. 

[Ed. Note. — For other cases, see Receivers, Cent Dlg. § 387; Dec. Dlg. 
i 196.*] 

B. Receivers (§ 128*)— Receivers' Certificates— Lien and Peiorities. 

In a suit by a small creditor against four mining corporations in Alaska, 
ail of whose property was subject to a mortgage executed to a trustée in 
Boston to secure an issue of $500,000 of bonds which had been sold in the 
open market, a receiver was appolnted who was subsequently succeeded 
by a second receiver. The latter before hls appointment, actlng on behalf 
of the défendants, had pald off the complalnant's clalm in full. He had 
also been furnished wlth money to pay off ail of the defendant's indebted- 
ness, except the mortgage debt, but Instead of doing so used the money 
In carrying on their business and developlng their property, and in addi- 
tion on leave of court, granted on his application and wlthout notice to 
the mortgagee or bondholders, who were not parties, he issued receivers' 
certificates from time to tlme to the amount of over $200,000, the proceeds 
of which were used for the same purpose. He continued the business for 
nearly eight years at a finanelal loss, when the mortgage trustée was 
made a party, and also commenced an indépendant suit to foreclose. 
Held, that as there was no controversy before the court which warranted 
tEe appointment of such receiver, or his contlnuance In service, the ex- 
pense of his administration, If allowed at ail, was chargeable to défend- 
ants only, s.ub]ect to the receivers' certificates, and that neither could be 
given priority as liens over the mortgage in the absence of tangible and 
certain proof of assent or estoppel on the part of the trustée or bond- 
holders. 
[Ed. Note. — For other cases, see Receivers, Dec. Dlg. § 128.* 
Nature of certificates, see note to Postal Tel. Cable Co. v. Vane, 26 C. 
C. A. 350.] 

4. Corporations (§ 482*)— Foreclosure of Mortgage— Bringing in New Par- 
ties. 

Where the pleadings in a suit by a mortgage trustée to foreclose a cor- 
poration mortgage securing bonds, including a cross-bill and pétitions of 
intervention, presented the issue generally as to the right of priority be- 
tween the mortgage and receiver's certificates ; but no issue as to any In- 
dividual bondholder, it was not the duty of the court to require any bond- 

*For o.tbËir cases see same toptc & S ncmbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
169 F.— 32 
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holder to be made a party, nor an abuse of discrétion to refuse to open 
I the decree two months after It? entry to permit such parties to be brought 
In and neW Issues Jolned and Utlfeated. 
[Ed. Note. — ^For other casefe, see ■Corporations, Dec. Dlg. | 482.*] 

R. Appeal and Bîbbob (§ 873*) — Rbview — On Appeal feom Final Dmeek — 
Subséquent Oedeus. 

Where an appeal Is f rom the final decree only, an order subsequently 
, made denying a motion to set the decree aslde cannot be revlewed by th« 
appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 3460, 
8522; Dec. Dlg. § 873.*] 

Appeal f rom the District Court of the United States for the First 
Division of the District of Alaska. 

On July 1, 1896, the Berners Bay Mining & Mpllng Compfiny executed Its 
mortgage to the International Trust Company to secure the payment of 500 
bonds, eàch for the'sum of $1,000. The property mortgaged consisted of min- 
ing clalms patented and unpatented, mlll sites, and other property situate In 
the Harris minlng district, Alaska. In September, 1807, the stockholders of 
thât corporation organlzed the Ophir Gold Mining Company, the Seward 
Gold Mining Company, and the Northern Belle Gold Mining Company, and 
distrlbuted the property of the original company among the three new com- 
pantes, In considération of whlch thelatter assumed the bonded Indebtedness 
of the former. On December 15, 1897, Decker Bros. Instltuted a suit against 
allrof thiese four corporations, and allegad In their complaint an Indebtedness 
from the défendant corporations to the plaintiffs therein of $154.65 for goods 
sold aujâ dellvered. They f urthpr alleged that the plalntlffa had outstanding 
checks of the défendants whlch Uiey had cashed, and whlch would be pro- 
tested.fof nonpayinent ; that the défendants were Indebted to others In the 
sum of |500,000, whlch they were linable to pay ; that their assets were In- 
Bufflclent If sold at forced sale, to pay their debts, and that a large number qf 
creflltofs were threatenlng sults, t^hereby the assets would be wasted. The 
complaint prayèd fbr the appolntment of a receiver to take charge of the 
property i^nd buslnes? of the défendants, and out of the sàme to pay their 
debts. On the day on whlch that coinplalnt was flled, B. F. Cassel was ap- 
pointèd irecélver. Two weeks latér he flled a pétition settlng forth that large 
sums wer^ due employés of the défendants for work and labor In developing 
their ..flilnes, ai^d asking that the, sftme be adjudged preferred clalms, and 
that hp be, authorized to pay them, and that he be authorized to operate the 
plant Cfp the same day the pétition Was allowed. On February 7, 1898, a 
number of the creditors of the, défendant companies jolned In a pétition to 
the ci)ûrt to dissolve and set àsldé the appolntment of B. S. Cassai as re- 
ceiver and restore the property to its owners, and, In case the recelvership 
could not be set aslde, that F. £>, î>^'oweIl be appolnted receiver. Among the 
signatures to the pétition is fourid the fbllowlng: Bondholders, Eastern cred- 
itors as ppr telegram, and F. D., W. E., and Nowell Bros., $332,500. The tele- 
gram is liot in the record, nor is thère any signature of any one claimlng to 
represent the bondholders and Eastern creditors. Pétitions of William Endl- 
cott Henry Endicott, Aaron Hobart, Wallace Hackett, and C. H. Savvyer 
joining In the request are found in, the record, but they bear no flle mark, 
and it Is admitted that they never werë flled. The attorney for the défendant 
companies testifled, iiowever, that, although they were not flled, they were sub- 
mitted to the judge. On February 12, 1898, Frederick D. Nowell was appolnt- 
ed recelTCr. From that date ui^itil December 9, 1905, about elght years after 
the commencement of the suit, there were no further pleadlngs between the 
parties to the suit, but a nuinber of recel ver's reports and pétitions were 
flled, flnd ex parte orders were ifl^d& On December 9, 1905, the Berners Bay 
Mjinli^g & MlUIng Company answered the complaint of Decker Bros., alleging 
that the, indebtedness to Decker Bros, had been fuUy pald and discharged; 
that the mortgage of the company to the International Trust Company was 

'I^Dr other, cases see same toplc & § kvmbeb lu Dec. & Am. Digs. l^Otto date, & Rep'r Indexes 
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unpald, and that the bonds had been sold In the open market and were out- 
Btandlng debts of the corporations; that the Ophir, the Seward, and the 
Northern Belle Mining Companies purchased a portion of the properties cov- 
ered by the mortgage and subject to the mortgage; that the receiver, actmg 
at the instance of the holders of said bonds, had obtained orders of the court 
under which he had borrowed large sums of money on receiver's certiflcates, 
and otherwise incurred indebtedness in the administration of the property 
and the opération of the same, which Indebtedness, "under the orders of the 
court authorizing the same and in equity, Is a prlmary lien against said prop- 
erties for the payment of the same superior and prior to the bonded Indebted- 
ness." The answer prayed that the International Trust Company, one of 
the appellees hère, be made a party défendant to the suit, and that the 
properties mortgaged be decreed to be sold for the payment of said indebt- 
edness according to the rank and priority of the respective claims. On De- 
cember 11, 1905, the court ordered that the International Trust Company be 
made a party to the suit. On March 5, 1906, the trust company answered 
admitting that the claim of Decker Bros, had been paid in full, denying the 
priority of the receiver's Indebtedness, and alleging that at no time had the 
mortgagee consented to or acquiesced in or approved or ratifled any action 
of the receiver in borrowlng money or Incurring such indebtedness, and set up 
the mortgage, which was a deed of trust, and prayed that the same be ad- 
judged a valid and subslsting flrst lien on the properties. The trust company, 
belng of the opinion that the court had lost jurlsdictlon of the proceedings in 
the Decker Bros.' suit upon the payment of their claim in fuU, sought and ob- 
tained leave to commence an independent suit for the foreclosure of its mort- 
gage aâ a prior lien, and on March 13, 1906, commenced such suit. On April 
11, 1907, the court ordered that the two suits be Consolidated. To this Con- 
solidated cause there were added as parties défendant Thomas S. Nowell, Wll- 
lis E. Nowell, Frederick D. Nowell, Frederick D. Nowell as receiver, the No- 
well Mining & Milling Company, and the Alaska Nowell Gold Mining Com- 
pany. On March 13, 1906, an order of sale was entered upon the application 
of the receiver, F. D. Nowell, and the défendant companies,' acting through 
Thomas S. Nowell, the f ather of the receiver. From that order an appeal was 
taken to this court, and thereupon the order was reversed. International 
Trust Oo. V. Decker Bros., 152 Fed. 7&, 81 C. C. A. 302, 11 L. R. A. (N. S.) 152. 
On September 27, 1906, upon the application of the trust company, F. D. Now- 
ell was removed as receiver, the order reciting that the trust company would 
contest any finding as to the honest administration of the receivership of F. 
D. Nowell. On October 2, 1906, John C. McBrlde was appointed receiver. 
On April 11, 1907, the said receiver filed his answer to the pleadlngs of the 
trust company, raising the issue as to the priority of the mortgage lien over 
that of the receiver's certiflcates and his claim to compensation. The issue 
so raised Is the same as that of the défendant companies, and is substantial- 
ly that the bondholders, with the knowledge and consent of the trust com- 
pany, induced the receiver to pétition the court for leave to borrow on re- 
ceiver's certiflcates, etc., and that the bondholders purchased a large amount 
of such certiflcates, and In ail respects ratifled, conflrmed, and acquiesced In 
said orders. On April 11, 1907, George M. Nowell and Gilmer Clapp, appel- 
lants herein, havlng Intervened by leave of the court, as holders of receiver's 
certiflcates, flled an amended pétition of intervention. They alleged that they 
were the owners of certiflcates known as the "third issue," amounting to 
$33,627.24, and of certain certiflcates of the second Issue, $9,648, and owners 
bf certiflcates of the flrst Issue, amounting to $18,178, and that they were 
owners by assignment from F. D. Nowell of the latter's claim for salary and 
services of $48,511.49, of the claim of J. H. Cobb for services as attorney for 
Nowell as receiver, $4,500, of the claim of WlUis E. Nowell for services In 
the sum of $3,000, and other claims of receiver's expenses amounting to $2,059.- 
65 ; that, with the knowledge, consent, and assistance of the bondholders, the 
receiver had issued and marketed such certiflcates, and that on or about June 
13, 1904, Wallaee Hackett executed and delivered a consent and ratlfleation 
on behalf of ail the bondholders, waiving ail objection to the orders of the 
court theretofore made authorizing the issuance of receiver's certiflcates. 
They prayed that the expenses of the receiver aud the administration of the 
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recelvershlp be declared a first lien Upon the property, and that the Indebted- 
ness of the receiver in borrowlng money for the purpose of developing and 
tmproving the property be declared a second lien, and that thereafter the 
bonds be pald. The cause went to trial on April 11, 1907. On Aprll 27th, 
the court flled an opinion on the merlts of the controversy, and on July 2d 
filed flndings of fact and of law, and a decree thereupon was entered. 

Among the flndings of fact made by the trial court are the following: That 
the bonds described in the mortgaga deed of trust were issued and sold in 
the open market for the beneflt of the Berners Bay Mining & Milling Com- 
pany, which Company received the proceeds thereof; that on February 11, 
1898, Fredericl£ D. Nowell, for and on behalf of the défendants in the ac- 
tion brought by the Decker Bros., pald the Decker Bros.' claim in full ; that 
upon the appointment of sald Frederick D. Nowell as receiver he took charge 
of the property of the four corporations and commenced miùing opérations 
thereon, and the development and exploitation thereof, and that ail of his 
opération of sald property was, is, and bas been at ail tlmes a flnanclal f allure, 
and that said propertles were at ail times operated at a loss, and that the 
applications of said Frederick D. Nowell, as receiver, for leave to issue re- 
ceiver's certiflcates, were for the purpose of enabllng him as such receiver to 
continue the business of mlning, developing, and prospectlng undeveloped 
veins on said properties ; that leave for the issuanee of ail of sald receiver's 
certiflcates was given upon ex parte applications of said receiver, and vylth- 
out any notice to, or appearance in court by, the International Trust Company 
or any other parties in interest; that ail such receiver's certiflcates issued 
prier to October 29, 1901, were absorbed, retired, and canceled by the issu- 
anee of the certiflcates designated in the record as the "first issue certiflcates," 
issued on October 29, 1901, to the amount of $190,000; that prior to that date, 
and prior to the création or existence of any of the debts now represented 
by reeèiver's certiflcates, Thomas S. Nowell, the original organizer of the 
Berners Bay Mining & Milling Company, and président thereof, collected from 
sources net disclosed by the évidence a sufficlent sum of money to pay ail the 
Indebtedness of the four Corporations, excepting the mortgage debt of July 1, 
1896, and transmitted the same to said receiver at Juneau with instructions 
to pay off ail the Indebtedness against said corporations ; that sald Frederick 
D. Nowell, receiver, instead of so applying sald money, entered Into an agree- 
ment with the then unpaid credltors of the said corporations at Juneau, 
whereby it was agreed that he should use the funds so received, and apply 
the saffle to the continuation of the recelvershlp and the opération and de- 
velopment of sald mlning clalms ; that on October 29, 1901, said receiver was 
authorized by an order of court to borrow $190,000, and to issue receiver's 
certiflcates therefor to pay the présent indebtedness of the receiver, and to 
make up any temporary deflciency that mlght arlse in developing and oper- 
ating the Kensington mine and mill over the gross earnlngs from such opéra- 
tion ; and the order provided: "That said certiflcates be and are a first lien 
upon thé inines, mlning claims, mlU, water rights, railroad and properties of 
every kind ànd description Of sald companies now under control of the court, 
and shall be prior to and paramount to any and ail mortgages, trust deeds, 
and indebtedness whatsoever existlug against said companies ;" that the or- 
der further provided for the payment and retlrement of ail préviens issues 
of receivet's certiflcates, and the same were also pald and retired ; that ail 
of sald certiflcates are outstanding and unpaid, and are known and desig- 
nated in the record as the "first issue of certiflcates" ; that said order was 
procured upon the application of the receiver ex parte, without notice to the 
■International Trust Company or any other parties Interested in said property; 
that on November 21, 1902, the proceeds of the first issue of certiflcates hav- 
ing been exhausted, the receiver applied for authorlty to issue additional cer- 
tificates for' $60,000, for the purpose of aiding development work on the mln- 
ing properties in his charge, and an order was made authorlzlng the issuanee 
of certiflcates as applied for, and provlding that they should be a first lien, 
on the properties, paramount to the mortgage Indebtedness, and that they 
should be equal In right to the first Issue of certiflcates; that $34,173.59 of 
said issue of certiflcates are outstanding and unpaid; that the order was ob- 
tained by the receiver ex parte, and without notice to or appearance by tha 
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trust Company or any other parties Interested; that on May 13, 1904, F. D. 
Nowell, as attomey in fact for the companies défendant In the action, and 
as recelver, entered Into a contract wlth one Joseph McDonald, givlng him an 
option to purchase the minlng properties, whlch contract provided that Mc- 
Donald should do certain work In the mines for the actual cost of which the 
recelver was to Issue hlm certlflcates, and that, if McDonald should eleet to 
purchase the properties, he should pay (1) ail of the Indebtedness of the re- 
celver F. D. Nowell, (2) the sum ot $50,000 to F. D. Nowell personally, and (3) 
that he should erect a plant upon the properties of a certain specifled capacity, 
whereupon he should be entitled to a 56/100 interest in a corporation then 
to be organlzed to hold ail of the sald minlng properties. On the same day 
the court entered an order approving the contract, which order was procured 
ex parte and without notice to or appearance by the trust company or any 
other party In interest ; that McDonald entered upon the prosecution of the 
contract, but f ailed to do ail the work which he had agreed to do ; that, in 
aid of the performance of the contract, the holders of 498 of the bonds under 
the mortgage deed of trust, deposlted thelr bonds wlth the trust company, and 
gave security for the two remaining bonds undeposited, and at thelr request 
the trust company placed in escrow with the First National Bank of Juneau 
a release of the mortgage, with Instructions to dellver the same only upon 
the purchase of the properties by McDonald in accordance with hls contract ; 
that on January 1, 1905, McDonald refused to purchase the properties and 
surrendered bis option, and the release of the mortgage was returned to the 
trust company and was canceled, and the bonds were returned to the owners 
thereof ; that on February 26, 1903, an agreement was made between Wallace 
Hackef t of Portsmouth, N. H., as trustée, Thomas S. Nowell and Frederick 
D. Nowell and WllUs B. Nowell, his sons, which began as follows: "Memo- 
randa of an agreement entered into between the holders of first mortgage 
bonds of the Berners Bay Mluing & MilUrig Company, organlzed under the 
laws of the state of Maine, herein designated as party of the first part, and 
Wallace Hackett of Portsmouth, New Hampshire, trustée, herein designated 
as party of the second part, Thomas S. Nowell, Frederick D. Nowell and 
Willis Ë. Nowell, ail of Juneau, Alaska, parties hereto of the third part ;" 
that the agreement récites that the Berners Bay Mining & Milllng Company 
is subject to a mortgage of $500,000, on which interest Is in def ault ; that the 
property is now in the care and custody of a receiver ; that the recelver has 
issued receiver's certlflcates from time to tlme, which aggregate more than 
$200,000; that there is unsecured indebtedness of the corporation, and that 
it is for the best interests of ail creditors to dispose of thelr rights and 
clalms to outslde parties for a considération, and that whereas the Nowells, 
the parties of the third part, hâve entered into negotiations with certain par- 
ties wlth this end lu vlew, it was therefore agreed: First, that the bond- 
holders should deposit thelr bonds wlth Wallace Hackett, the trustée, who 
would issue his recelpts therefor, the acceptance whereof by the bondholders 
should be considered assent to the contract; that, second, the parties of the 
third part should provide for the prompt payment of the receiver's certlflcates 
or Indebtedness and interest, and obtain the discharge of the corporation 
from the receivershlp ; that, third, the parties of the third part should pré- 
serve the integrlty of the property, and allow none thereof to be separated or 
estranged from the main body of the corporation, and that the sald properties, 
together with a group of mines contiguous thereto, known as the "Johnson 
group," belonging to the party of the third part, should be added to the prop- 
erties of the Berners Bay Company ; that, fourth, a new corporation should 
be formed and ail the properties conveyed to It ; that, flfth, of the *tock of 
such new corporation, the parties of the third part should recelve 50 per 
cent., of which one-half was to be placed in the hands of the party of the 
second paît, as trustée for the beneflt of the creditors of the Berners Bay 
Company ; that, after ail such payments had been made by the parties of 
the third part, they were to Issue, on or about December 31, 1910, to the 
bondholders pro rata for thelr holdings 10 per cent, of 50 per cent, of the 
entlre capital stock, and that the trustée was to hold sald 25 per cent, of the 
capital stock of the corporation as collatéral security for the payment of the 
bonds and other indebtedness; that on payment of ail the indebtedness the 
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Jlfemainlngl portion ot sald 25 per cent lOf the capital stock should become the 
•property of the parties of the third part; that, sixth, the trustée was vested 
wlth fuU authoElty toproceed with the loreclosure of the mortgage if such step 
shwld pisore necessary. On June 13< 1804, Wallace Hackett received from 
F. D. Nowell a paper prepared at Juneau by hls attomeys, which recites as 
foUows: "Whereas the holders of the bonds of the défendant companies in 
the abore suit, vlz.: the Berners Bay Mining & MilUng Company, the North- 
ern Belle Mining Company, the Seward Gold Mining Company, and the Ophir 
Gold Mining Company dld consent to the Issuance of the receiver's certiflcates 
in this cause, and the ordera of the court allowlng and giving such certifl- 
cates prlority over the mortgage bonds of said companies, but such consent 
never formally entered of record herein: Now, for the purpose of making 
such consent a matter of record, I, Wallace Hackett for myself and as trus- 
tée and holder of said bonds shown In the list hereto attached, do hereby 
consent to and walve any and ail objections to the orders of the court herein 
authorizlng said certiflcates and future Issues thereof, and giving the same 
prlority over said bonds ;" that on the receipt of this paper, on June 13, 1904, 
Wallace Hackett, without advising the bondholders who had deposited thelr 
bonds wlth him as trustée, and without any other further or other authority 
than that contained In the contract of February 26, 1903, signed the same and 
returned Iti to Frederick D. Nowell, together with the foUowlng statement: 
"In the matter of the bonds of the Berûers Bay Mining & Mllling Company 
deposited wlth the undersigned trustée, I will state that the entire issue of 
bonds amounted.to $500,000, consistlng -of 500 bonds of the face value of 
$1,000, each. numbered from 1 to 500 inclusive, issued under a mortgage to 
the International Trust Company of Boston. That owlng to the pecullar sit- 
uation of the property, the bonds belng wldely scattered, the interest on the 
bonds haviug been defaulted, the property In Alaska having passed into the 
hands of a reeeiver appointed uhder: authority of the U. S- Court, and re- 
ceiver's certiflcates of more than $200,000 having Issued, ail of which placed 
the bonds In great jeopardy. Acting under the request of the holders of a 
majorlty of the bonds, I addressed to ail of the bondholders a letter setting 
forth thei above facts In February, 1903, asking their consent to represent 
them in negotlations looklng,.to a sale of the property, whereby there was a 
chance of;;the bonds belng pald, etc., and aslilng for full authority in the 
premlses, stating in the letter that by deposlting their bonds with me, they 
would assent to the ternis of the letter and the contract existing between 
myself and the. other owners of the property under which we sought to 
llquidate the sale. In response to this letter I received on deposlt 498 of the 
500 bonds issued. Every bOnd whose existence we could trace was deposited 
with me. Twb bonds having been lost, #406 and 407, for thèse I deposited 
security wlth the International Trust Company, and that company then Issued 
a release of the mortgage at my request.'?. [Then follows the list of the owners 
of the bonds, and the amounts held by them]. That neither the said McDonald 
nor any of the persons who purchased or received such receiver's certiflcates 
of the flrst, second, and thlrd Issues, as in the findlngs of fact described, pur- 
chased or received any of the said certiflcates, nor were they Induced to pur- 
chase or recelve any thereof In rellance upon any act or acts of the Inter- 
national Trust Company or the bondholders under the sald mortgage deed of 
trust, or of .the said Wallace Hackett, but ail of such certiflcates were issued 
and sold and received by the holders thereof with full notice and knowledge 
of the existence of the sald mortgage deed of trust of July 1, 1896, and with 
notice and knowledge that the same had not been canceled or released or paid. 
The conclusions of law were that from February 11, 1908, untll the appear- 
ance of the International Trust Company in the litigatiou on March 5, 1906, 
there was no valid and subslsting cause of action before the court, and that 
the court had no jurisdiction to hear, try, or détermine any matter in said 
cause or to authorize the issuance of any receiver's certiflcates, and that ail 
receiver's certiflcates and indebtedness incurred prior to the last-named date 
are invalid, except as to the corporations défendant In the suit which was 
brought by the Decker Bros.; that there was, due and owing on the mortgage 
$881,716, and that the mortgage was a prior, valid, and subsistlng lien on 
the whole property in the hands of the reeeiver, and that the property be 
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sold and the proeeeds appUed: First, to the payment of the costs and ex- 
penses of the sale ; second, to the payment of the account of J. C. McBrlde, 
receiver, and to the accounts of F. D. Nowell incurred after the appearance 
of the trust company, and to the accounts of the spécial master, the total 
whereof was .$11,429.36; thlrd, to the payment of the principal and Interest 
due on the mortgage ; fourth, to the payment of the receiver's certlflcates of 
the first Issue, $190,000, with interest ; fifth, to the payment of the receiver's 
certlflcates of the second issue, $34,173.59 wlth interest ; sixth, to the payment 
of the receiver's certlflcates of the thlrd issue, $33,627.24 with Interest ; and, 
seventh, to the payment of the claim of F. D. Nowell, receiver, for compen- 
sation and expenses not theretofore allowed. In accordance with the flndings 
of fact and conclusions of law, a decree was entered. From the decree the 
appeal is taken by George M. Nowell and Gilmer Clapp, as assignées of $18,- 
178 of the flrst issue of certlflcates, of $9,648 of the second issue, and of $33,- 
627 of the thlrd issue of certlflcates, and as assignées of the claim of F. D. 
Nowell, receiver, for compensation and disbursements from the time of his 
appointment on February 12, 1898, to February 21, 1906, amounting to $71,- 
793.58. 

George M. Nowell and Malony & Cobb, for appellants. 
Winn & Burton, for appellees Gillespie and others. 
L. P. Shackleford, T. R. Lyons, John J. Boyce, E. S. Pillsbury, 
and Alfred Sutro, for appellee International Trust Co. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
questions involved on the appeal are : First, did the court err in post- 
poning the payment of the compensation and disbursements of the 
receiver from February 13, 1898, to February 21, 1906, to the lien 
of the mortgage indebtedness, and to the payment of the receiver's 
certificates? Second, did the court err in postponing the payment of 
the receiver's certificates to the lien of the mortgage indebtedness? 
And, third, did the court err in denying the motion of the appellants 
Nowell and Clapp to set aside the decree and reopen the litigation 
for the purpose of making certain specified bondholders parties to 
the suit? 

We find no difficulty in the way of sustaining the conclusion of 
law which is reached by the court below — that the complaint in the 
suit of Decker Bros, presented no case for the appointment of a re- 
ceiver. The plaintifïs in that action were simple contract creditors 
of the Berners Bay Mining & Milling Company. The pHirpose of the 
suit was to obtain the payment of a money demand of $154.65 for 
goods sold and delivered, and to protect the plaintifïs against liability 
on certain checks or drafts. The property of the défendants in the 
suit did not constitute a spécial fund to which the plaintifïs had the 
right to resort. The complaint contained no allégation that the de- 
fendants were insolvent, or that their property was in danger of loss 
from mismanagement. The only allégations it contained by the way 
of showing the propriety of the appointment" of a receiver were that 
the output of the mines for the six months prior to the commence- 
ment of the suit was insufïicient to meet current expenses, that cred- 
itors were threatening suit, that the property of the défendant com- 
panies was in danger of being wasted and exhausted, that they were 
in danger of becoming insolvent, and that if their property was sold 
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at forced sale tHere would not be realîzed a sum sufficîent to pay 
their indebtedness. Not only was the showing so made in the com- 
plaint insufficient to authorize the appointment of a receiver in the 
first instance, but at the time when F. D. Nowell was substituted as 
receiver the daims of Decker Bros, had heen paid in full, and Nowell 
hîmself had made the pàyments. There was then no coritroversy 
between the parties to the suit. It was the plain duty of the receiver 
to report to the court the fact that Decker Bros, had been paid in full, 
and to obtain the dismissal of the suit and his own discharge as re- 
ceiver. During the whole of the time from his appointment as re- 
ceiver until the appeàrance of the International Trust Company in 
the suit, a period of nearly eight years, there was no controversy be- 
fore the court. If the corporations défendant to that suit chose to 
.^ubmit to the situation and to conduct their mining opérations ail 
those years through the médium of a receiver, they should be held 
responsible for the expenses of the receivership. There is no ground 
in equity for charging those expenses to the mortgagee, or making 
them paramount to the mortgage lien, or to the expenses represented 
by the receiver's.certificates. Not only was the claim of Decker Bros, 
paid, but at the time when F. D. Nowell was. appointed receiver he 
had in his hands mohey sufficient to pay ail the debts of the corpora- 
tions except the mortgage debt, money which had been furnished him 
expressly for that purpose, By a collusive arrangement with his 
brother and other relatives, the money was diverted f rom the pur- 
pose for which it was furnished and was devoted to the exploitation 
of the mines. The opérations of the receiver were financially un- 
successful. He incurred debts for which receiver's certificates werç 
issued, and are outstanding, to the amount of $338,700, exclusive of 
interest. He refused to bring a suit to acquire for the corporations 
whose property he controlled the group of mines known as the "John- 
son group," and thereby aided his father, Thomas S. Nowell, to with- 
hold from the corporations valuable mining claims, which, as this 
court bas held in the case of Nowell et al. v. McBride, Receiver (C. 
C. A.) 162 Fed. 433, were in equity the property of the défendant cor- 
porations. Again, there were irregularities in the issuance of cer- 
tain of the receiver's certificates such as to invite the severest crit- 
icism. One among several of such certificates was that issued to Wal" 
lace Hackett* for $5,500. It is not denied that this was issued, not 
for the benefit of Hackett, but for Thomas S. Nowell, to whom it 
was indorsed by Hackett. It was issued to repay Thomas S- Nowell 
his expenses incurred in assisting the receiver to secure moneys for 
his use and in the promotion of plans for the reorganization of the 
companies. On March 26, 1903, Judge Brown, then the judge of 
the lower court, denied Thomas S. Nowell's pétition for an order 
that the receiver issue a certificate in récognition of the claim. Ac- 
cording to the testimony of F. D. Nowell, Judge Brown subsequently 
verbally gave him authority to issue the certificate. There is no such 
order in the record. There can be no question that the claim was not 
a proper charge upon the properties in the hands of the receiver, as 
the receiver must hâve known. In addition to this, the receiver un- 
lawfully issued a number of certificates to himself and to his brothei 
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for debts of the Berners Bay Company incurred prier to the com- 
mencement of the action in which the receiver was appointed. In 
short, the whole of the management of the properties by F. D. Nowell 
as receiver appears to hâve been for spéculative purposes, and a large 
majority of the certificates issued by him were for the expense of 
exploration and development of the mining properties, evidently in 
the hope of making rich discoveries, in which event the Nowells 
and the corporations défendant would profit, and with the under- 
standing that in case of failure to make such discoveries the expenses 
would be charged to the properties, to the postponement and possibly 
the exclusion of the mortgage bonds. 

Where a receiver has unnecessarily prolonged a receivership when 
justice required that he be discharged and the receivership ended, or 
where a receiver has been guilty of misconduct in the management 
of the property committed to his charge, the court may, if the cir- 
cumstances warrant, deny him compensation. Forrester & MacGin- 
nis V. B. & M. Co., 30 Mont. 181, 76 Pac. 2; Receivership Sheets 
Lumber Co., 52 La. Ann. 1337, 27 South. 809 ; McAnrow v. Martin, 
183 m. 467, 56 N. E. 168; Harrison v. Boydell, 6 Sim. 211; Willis 
V. Sharp, 58 Hun, 608, 12 N. Y. Supp. 120; High on Receivers (2d 
Ed.) § 796. Upon the facts disclosed in this case, it would seem 
that the court below would hâve been justified in denying the receiver 
any compensation whatever for his services from the time of his ap- 
pointment until the appearance of the trust company in the suit. But, 
however that may be, we are convinced that there was no error in de- 
ferring the payment of his compensation for services during that 
period to the payment of the mortgage and the receiver's certificates, 
and thereby imposing the burden thereof upon the corporations by 
whose consent and connivance the receivership was unnecessarily 
maintained and prolonged. 

The principal question on the appeal is whether the mortgage lien 
is prior and superior to the receiver's certificates. Counsel for the 
appellants do not contend that the mère order of the court decreeing 
the receiver's certificates to be a first lien on the property could, with- 
out the consent of the mortgagee, hâve the efïect to make them so. 
It was decided otherwise by this court on the former appeal in this 
case. International Trust Co. v. Decker Bros., 152 Fed. 78, 81 C. 
C. 302, 11 L. R. A. (N. S.) 152. But counsel point to varions facts 
in the record which they contend show that the bondholders con- 
sented that the lien of the certificates should be prior. One of thèse 
facts is that ail of the original bondholders save three were stock- 
holders in the Berners Bay Company; but this, if true, would in no 
way tend to show a waiver of the priority of the mortgage lien. Again, 
it is said that no interest has ever been paid on any of the bonds. This 
fact may hâve been sufficient to cause the bondholders to inquire what 
was being donc with the mortgaged property, but we do not see 
that the inference is to be drawn therefrom that the mortgage lien 
was waived. Nor can that inference be drawn from ihe fact that 
the companies consented to the appointment of the receiver. But it 
is said that Endicott, Hackett, Hobart, and Sawyer, who were holders 
of 78 of the 500 bonds, joined in a request for the appointment of 
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F. D. Nowell as receiver. No such request appears in the record, 
IjUt, assurtîing. that it was made,i iticould hâve no effect upon the ques- 
tion of the.priority of one classof liens to another. It is said, also, 
that the certificates of $35,000,: issued in, 1898, afterwards retired by 
the first issue: certificates of $190,000, were taken "by the bondhold'- 
ers in Bèston" ; but the évidence is that those certificates were is- 
sued to, Thomas S. Nowell, and were by him assigned to Henry Endi- 
cottya bcindholder holding but 13 of the bonds. It is further said 
that ï$46,000 in case was advanced by "the bondholders" in anticipa- 
tion: of the first issue certificates , of $190,000'; but the évidence is 
that $20,000 of those certificates were sold to Thomas Stokes, who 
held, lOLibonds, $10,000 thereof were sold to David h. Webster, who 
held 35 bonds, $5,000 to E. Hobart, who held 8 bonds, and $10,000 
to Henry Endicott, who held 13 bonds. • In other words, four of 30 
bondholders, holding 66 of 500 bonds, received $45,000 of the first 
issue certificates. Assuming that thèse foui: bondholders, in view 
of the terttis of the order of the court which made the certificates a 
first lien on the property, believed that the order was valid, and that 
in taking the certificates they acquired a lien on the property prior 
to that of the mortgage, their belief could hâve no effect upon the 
law of the case, nor can it be construed into assent upon their part 
that the mortgage should be displaced as a first lien. Much less could 
it hâve that effect upon the trustée, which held the bonds for the 
great majority of the bondholders. 

It is said that the second issue of certificates was ordered, and the 
issue màde, pursuant to a contract between the bondholders and the 
Mines Securities Company, which points to the fact that the contract 
must hâve been known and assented to by the International Trust 
Company, since that company was to hold the papers in escrow, and 
was the agent through which paj^nents were to be made. The record 
shows, however, that the certificates issued under the Mines Securi- 
ties contract were not of the second issue, but of the first and there 
is no évidence that the trust company was a party to the agreement 
or had notice or knowledge thereof, or that any papers were ever 
placed with it, or that any payments on the contract were ever made 
through it. The contract was never carried out, and none of the 
certificates issued under it are held by the appellants in this case. 

It is said, also, that of the second issue, certificate No. 2, for $15,- 
996.29, was issued to Wallace Hackett for money payable to the 
International Trust Company on foreclosure of its mortgage against 
the American Gold Mining Company, and that in purchasing the cer- 
tificate Hackett acted as agent for the trust company, , and that the 
latter has never disavowed his act,. But there is no proof in the rec- 
ord that Hackett acted under authority from the trust company, or 
that the trust company had anyhing to do with that certificate, or 
that the certificate, is among those which are held by the appellants. 

The appellants insist that by virtue of the document signed by Wal- 
lace Hackett on J une 13, 1904, which they designate a "waiver," the 
bondholders and the trust company are estopped to deny the priority 
of the receiver's certificates. Ât the time when Hackett signed that 
instrument, the first and second séries of the issues of receiver's cer- 
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tificates'had been issued and sold, and the waiver could not affect the 
rights of the holders thereof. If there was an estoppel by virtue of 
that instrument, it related to the certificates of the third issue only. 
The waiver recites that Wallace Hackett, for himself and as trustée 
for the bonds deposited with him, amounting in ail to 498, consented 
to and waived ail objection to the orders of the court giving the re- 
ceiver's certificates priority to the mortgage bonds. The record shows, 
however, that Hackett, in making that waiver acted without author- 
ity from the bondholders other than that which was given him in the 
contract of February 26, 1903. That contract by its terms gave him 
no power to waive the priority of a bondholder's lien. On the con- 
trary, its reasonable construction is that it imposed upon him the duty 
to protect the bonds. His authority was "to do and perform ail things 
necessary for the purpose of carrying out this contract, so far as it 
devolves upon him," and that authority appears in a contract which 
elsewhere provides that the Nowells, who were parties thereto, should 
provide for the prompt payment of the receiver's certificates. Hackett 
• in his déposition testified that he had no recollection of having con- 
sulted with any of the bondholders prior to executing the waiver of 
June 13, 1904. He deposed that he did not at the time investigate 
the question whether the terms of the contract of February 26, 1903, 
authorized him to sign the waiver, and that without consulting the 
bondholders, or giving the matter much thought, he signed the waiver 
at the request of the receiver's attorneys, and without due considéra- 
tion, and at a time when it seemed unimportant whether or not there 
was any priority in the securities; that he never intended to jeopard- 
ize the rights of the bondholders, and had no authority to do so; and 
that he regarded the signing of the instrument a harmless gratifica- 
tion of a request of the receiver, inasmuch as it was based upon the 
payment of ail of the certificates by the Nowells before the bonds were 
considered in reorganization. In fact, the waiver was signed to carry 
out a scheme to sell the mining properties to outside people to obtain 
money wherewith to pay the receiver's certificates and to increase the 
capital stock, leaving the property subject to the lien of the mort- 
gage. It is intimated by counsel for the appellants that Hackett had 
a motive for coloring his testimony in favor of the appellees. But 
whether this is true or not is not important. His testimony is but 
an admission of what otherwise appears in the record, that he had 
no authority from the bondholders or from the trust company to 
sign the waiver. Allusion is made to the circular letter of Hackett to 
the bondholders of March 31, 1903, as furnishing évidence that the 
bondholders assented to the waiver which Hackett subsequently sign- 
ed. That letter, it is true, expresses the opinion of the writer that 
the bonds are worthless, and that the bondholders are menaced with 
the danger that the receiver may sell the property, "thus cutting them 
off entirely." This was but the expression of the writer's view of 
the rank of the liens, and the fact that in response thereto the bond- 
holders sent him their bonds in order to consummate the contract of 
February 26, 1903, cannot be deemed an assent to any of such state- 
ments so made in the letter. 
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Before an estoppel can arise, it must appear that the perstfn invok- 
ing it has been influenced by and has relied upon the acts or conduct 
of him who is sought to be estopped, and that those acts and conduct 
were sufficient to warrant rehance and action thereon. In the prés- 
ent case there is entire absence of proof that the appellants purchased 
or received any of their certificates in reliance upon any act or con- 
duct of the trust company or of the bondholders, or that they were 
in any way misled or influenced thereby. The fact that the trust Com- 
pany delayed the foreclosure of its mortgage so many years cannot 
operate to displace its prior lien. In order to subordinate the re- 
ceiver's certificates to the vested lien of a mortgage, the proof of 
the assent of the trustée, or of the bondholders thereto, must be tan- 
gible and certain. Farmers' Loan & Trust Co. v. Centralia & C. R. 
Co., 96 Fed. 636, 37 C. C. A. 638 ; Belknap Sav. Bank v. Lamar Land 
& Canal Co., 28 Colo. 336, 64 Pac. 212. 

It is assigned as error that the court did not of its own motion re- 
quire certain of the bondholders to be made parties to the suit, and 
that the court overruled the motion of the appellants to set aside the' 
decree and make said. bondholders parties so that complète justice 
might be done between the certificate holders and the said bondhold- 
ers. The motion was made four months after the opinion of the 
court below was filed, and two months after the findings and decree 
had been entered, and long after the time for moving for a new trial 
had expired. The answer of F. D. Nowell, the cross-complaint of the 
Berners Bay Company, the answer of McBride, receiver, and the pé- 
tition of intervention of Nowell and Clapp, raised the issue as to 
the priority of the receiver's certificates over the mortgage. In none 
of the pleadings . was any issue presented as to any spécifie bonds or 
any individual bondholder. Thèse pleadings were filed about a year 
and a half before the decree was rendered. The appellants had ample 
opportunity to make timely application to bring in additional parties, 
and no, excuse is suggested for their delay. Under the circumstances, 
we are clearly of the opinion that the trial court committed no error 
in not, of its own motion, bringing in new parties, and that it was no 
abuse of the discrétion vested in the trial court to deny the applica- 
tion to set aside the decree. 

It is said that it appears that the court below reached the conclusion 
that Thomas Stokes, D. L. Webster, Henry Endicott, Wallace Hack- 
ett, F. D. Slade, F. S. Landon, and George K. McLeod, bondhold- 
ers, waived the priority of their bonds to the receiver's certificates, 
but this is not sustained by the record. In the opinion the court al- 
luded to the effort to prove estoppel against said bondholders, be- 
cause of the fact that they had purchased certificates and thereby 
waived the priority of their bond lien, and said: 

"THe answer to that Is that none of thèse persons are made parties to thls 
suit. No Issues are i)resented In the pleadings upon which they were requlred 
to corne before the court. They hâve not Indlvldually had their. day In court, 
and no judgment ought to go against them wlthout notice." 

From this language of the opinion, we are not warranted in draw- 
ing the conclusion that the court found in the facts disclosed by the 
évidence proof whereon to hold those particular bondholders estopped. 
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The motion for leave to bring in additional parties was based upon 
two grounds ; First, that the said bondiiolders procured and consented 
to the issuance of receiver's certificates ; and, second, that they con- 
sented to the orders of the court adjudging those certificates superior 
liens to the mortgage. Even if the motion below had been presented 
in apt time, before we would be justified in saying that it was error 
to deny it, we must find in the record some ground for holding that, 
if it had been allowed, a diflferent decree might hâve been rendered. 
The appellants, in making their motion, offered no suggestion of new 
proof to be taken to substantiate the défense of estoppel. It was a 
motion to set aside the decree and to bring in new parties, so that, 
upon the évidence submitted, the court might render appropriate re- 
lief. On that évidence, as we find it upon a careful examination, there 
is no sufficient proof that the bondholders so named consented that the 
receiver's certificates should displace the mortgage lien. But the ques- 
tion whether the court erred in denying the application is not properly 
before us. Where the appeal is from the final decree only, an order 
subsequently made denying a motion to set the decree aside cannot 
be reviewed by an appellate court. 3 Cyc. 229 ; Second Natl. Bank 
of St. Paul V. Larson, 80 Wis. 469, 50 N. W. 499 ; Leary v. Leary 
and Wife, 68 Wis. 663, 32 N. W. 623 ; L. S. & M. S. Ry. et al. v. 
C. & W. I. R. R., 100 m. 21 ; Pennsylvania Co. v. Gresco, 79 111. App. 
127 ; Kellogg v. Hamilton, 43 Mich. 269, 5 N. W. 315 ; Aultman Mil- 
ler Co. v. Becker, 10 S. D. 58, 71 N. W. 753. 
The decree is affirmed. 



GRIESA et al. v. MUTUAL LIPB INS. CO. OF NEW YORK. 

(Circuit Court of Appeals, Elghth Circuit April 5, 1903.) 

No. 2,922. 

1. Appeal and Errob (§ 843*) — Mattebs Reviewabli!— Academio Questions. 

The power of a fédéral court to grant an order for the disinterment of 
the body of assured, in order that an autopsy might be held thereon for 
purposes of discovery, would not be reviewed after such disinterment 
and autopsy ; the question being then largely académie. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 843.*] 

2. Discovery (§ 20*) — Bill for Relief. 

Where a bill aslis both for relief and discovery, the right to discovery 
is dépendent on the right to relief, and, if the bill is insufflcient for re- 
lief, it cannot be sustained as to discovery. 

[Ed. Note. — For other cases, see Discovery, Cent. Dlg. § 27; Dec. Dig. 
I 20.*] 
8. Insurance (§ 249*) — Cancellation of Polict— Remédies— EQurr-sr. 

After the death of assured, a suit in equity will not lie for the sur- 
render and cancellation of the policy because obtained by fraud ; the 
Insurer having a plaln, speedy, and adéquate remedy by interposiug the 
fraud as a défense to an action at law on the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 537 ; Dec. Dlg, 
§ 249.*] 

4. Specific Performance (§ 4*) — Subjects op Relief— Insurance Policy. 

A bill will not lie for the spécifie enforcement of an insurance policy, 
providing for the delivery of bonds instead of the payment of money on 

*For other caees see same toplc & | numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Insnred's dcath, slnee, on the Insurer's refusai to perfonn, the beneflclary 
may recover as damages the money value pf the bonds. 
[Ed. I^ote.— JFor other cases, see Spécifie Performance, Dec. Dig. § 4.*] 

6. iNSUBANC^l (§ 611*)— POLICY— BbEACH. 

The flling of a bill by Insurer for the cancellation of a pollcy, provlding 
for the déllvery of bonds oh Insured's death, after such event, aHeglng 
that the policy had been obtained by fraud, constltuted a répudiation by 
Insurer of Its obligations, renderlng It llable to an action at law for 
damages. 

[Ed. Note. — ^For other cases, see Insurance, Dec. Dlg. S 611.*] 

6. iNSUEiNcac (§ 249*) — CancbllAtiobt or Policy. 

Slnce a beneflclary under, a pollcy payable In bonds conld not on as- 
snred's dèath maictaln a suit Ih equlty for spécifie performance by the 
dèllvèry of ' the bonds, that féature of the policy presented no clrcumstance 
to sup()brf tt suit In equlty by the Insurer for the surrender and cancella- 
tion (if the pollcy for fraud. ,, 

[Ed. N6te.-^Por other cases, see Insuraince, Dec. DIg. § 249.*] 

7. Equitt (§ 44t)-^REMEDiES SiJBJBCT xo Elbctioh— Action at Law ob Suit 

IN ËQUITï.- 

Dnder Bey. St. § 723 (U, S. Comp. St. 1901,, p. 588), provlding that suit» 
In equlty , shàll not be sustalnéd in either ôf the courts of the United 
States in a case where a plaln, adéquate, and complète remedy may be 
had at law.'wherè a défendant bas such a remec^ for frand, therè Is 
no concurrent remedy In equlty theref or wlthin the ; raie that plalntiff 
mayelect Whlch remedy he wûl choose. If the remédies at law and in 
equlty are Concurrent. 

[Ed. Nofe.-^-For other cases, see Equlty, Cent Dlg. $§• 141-145 ; Dea 
Dlg. § 44;* Courts, Cent. Dlg. 8 1230.] 

8. DiscovEBT (I 17*) — Parties. 

Slnce any person Interested In an action at law aad havlng possession 
of évidence sought by discovery may properly be made a défendant to a 
bill for discovery, a widow, who was the owner of a cemetery lot In 
which her husband's body was Interred and was the légal custodian there- 
of, was à proper party to a discovery proceeding to bave the body dis- 
Interred, that an autopsy mlght be made which was expected to furnish 
évidence to be used In an action at law on a pollcy on the husband's 
life, though the widow was not a party to such action. 

[Ed. Note.-^For other cases, see Discovery, Oent. Dig. i 18 ; Dec. Dig. 

§ 17.*] ' ; ;- :,• 

9. DiSCOVEBT (i 27*)— ;USE OF EVIDENCE. 

Where Jasurer, after insured's death, brought a suit In equlty to cancel 
a pollcy <:o whlCh relief it was not entltled, and In that suit obtained by 
motion for discovery the dislnterment of insured's body and an autopsy 
thereon, It was complainant's duty thereaf ter to taise the discovery as 
évidence Into the action at law* instead of drawing such action Into the 
suit in equlty. 

[Ed. Note. — For other cases, see Discovery, Cent Dlg. f 39 ; Dec. Dlg. 
i 27.*] 

, Appeal from the Circuit Court of the United States for the District 
of Kansas. 
For opinion below, see 156 Fed. 398. See, also, 165 Fed. 48. 

George J. Barker, Samuel A. Riggs, and Charles F. Hutchings, for 
appellants. 
John S-. Dean, Ferry & Doran, and Bishop & Mitchell, for appellee. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

*For otlier cases see same topio & S ndmbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indezei 
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AMIDON, District Judge. Lucius H. Perkins, in his lifetime, pro- 
curée! policies of insurance upon his life to be issued, aggregating 
more than $500,000. Among others, the Mutual Life Insurance Com- 
pany, eomplainant below, and appellee hère, issued such a policy in his 
favor for $100,000. In less than a year after obtaining this large 
amount of insurance, he fell from his house and shortly after died. 
The eomplainant brought this suit in equity in the United States Cir- 
cuit Court for the District of Kansas, against the executors of the last 
will and testament of said Perkins, and his widow and sons, who were 
the beneficiaries under the policy, alleging in its bill : That Perkins had 
taken out the insurance fraudulently with the deliberate purpose on 
his part to commit suicide; that he had purchased a fatal poison on 
the morning of his death, at a drug store in the town where he lived, 
gone upon the roof of his house, and there taken the poison with sui- 
cidai purpose, and, losing consciousness from its eflfect, had fallen from 
the house, resulting in his death. It is further alleged in the bill that 
it would be impossible to ascertain whether in fact he had taken the 
poison unless an immédiate autopsy was had, because by delay the poi- 
son would become so absorbed into the tissues of the body that its 
présence could not be scientifically discovered. On the other hand, if 
a prompt autopsy could be had, it was asserted that it would be possible 
to scientifically discover the présence of the poison, and thus demon- 
strate that Perkins had come to his death by suicide. The bill further 
alleged : That, promptly upon receiving notice of Perkins' death, eom- 
plainant had instituted an investigation to ascertain its cause, and had 
thereby discovered évidence tending strongly to show that he had com- 
mitted suicide in the manner above described; that it thereupon 
promptly applied to his widow, the défendant Clara Luella Morris Per- 
kins, who was the owner of the lot where he was buried, and the légal 
custodian of his body, asking that an autopsy might be held for the 
purpose of ascertaining the cause of his death. The widow declined 
to accède to this rèquest. Thereupon complainants applied to the cor- 
oner of the county where Perkins was buried, asking that an inquest 
be held; but the coroner, exercising the légal discrétion with which 
he is vested, declined to hold an inquest. From the bill it also appears 
that the policy of the eomplainant provides, not for the payment of 
cash, but for the issuance of 100 bonds for $1,000 each, payable in 20 
years. Perkins left a last will and testament, in which he bequeathed 
to each of his three sons 20 of thèse bonds. The remaining 40 of them 
are set apart as a spécial f und ; the income theref rom to be paid to his 
widow, but the capital upon her death to go to his sons. 

This bill was filed July 19, 1907. The only relief prayed for therein 
is the surrender and cancellation of the policy upon the ground that it 
had been obtained by fraud. On the same day on which the bill was 
filed, a motion was also filed in the cause, in which an order of the 
court was asked authorizing the eomplainant to exhume the body and 
hold an autopsy thereon. 

August 5, 1907, the executors brought an action at law on the policy 
against the insurance company as défendant, in the same court in 
which the bill was pending. 
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Augùst 14, 1907, the executors and the widdw filed a plea in the 
equity suit, setting forth the pendency of the action at law, and al- 
leging that the complainant might by answer in that action plead as a 
défense ail the matters contained in the bill, and further also pleading 
that it appeared upon the face of the bill that the complainant had a 
plain, adéquate, and complète remedy at law. On the same day the 
other défendants filed a demurrer in the equity cause, challenging the 
jurisdiction of the court and the equity of the bill. 

Augùst 19th the complainant in the equity suit, as défendant in the 
action atlaw, filed in that action a 'motion for the disinterment of the 
body and an autopsy, identical with the motion then pending in the 
equity suit. 

After some preliminàry hearings, which are not now material, the 
cause came on before the court on the 4th day of September, 1907, 
for the purpose of disposing of thô matters raised by the plea and de- 
murrer, and by the motions. The trial judge stated, without much re- 
gard for chancery practice, that he Would treat the suit in equity and 
the action at law as "consolidated" for the purpose of dealing with ail 
the matters thus presented. Oral évidence was adduced by the parties, 
and the hearing continued from time to time until September 14, 1907, 
■when the court entered an order in the equity suit directing the mar- 
shal of the court to exhume the body, and allow three persons named 
by the court to hold an autopsy thereon. This order was promptly 
executed, the autopsy held, and the persons making the same hâve 
filed their report, which is embodie'd in the record. 

This left the suit in equity pending on the plea and demurrer. April 
14, 1908, while this issue was still undecided, the complainant filed in 
the equity suit a motion for an injunction restraining the further prose- 
cution of the action at law, assigning as a reason that : 

"This court of equity having rlghtfully acqulred Jurisdiction of the parties 
and the subject matter of thé cpntroversy, for the purpose of grantlng certain 
necessary and indispensable équitable relief, will retaln such jurisdiction to 
do complète justice betweeç the parties and grant full relief." 

This motion, and the issue raised by the plea and demurrer, were 
heard together, and on June 25, 1908, the court entered an order over- 
ruling the plea and demurrer and restraining the further prosecution 
of the action at law. The présent appeal is brought to review that or- 
der, and error is assigned upon both its branches, viz. : (1) The over- 
ruling of the plea and demurrer ; and (2) the restraining of the action 
at law. 

We are first invited by counsel for appellant to pass upon the pow- 
er of the court and its practice in granting the order for the disinter- 
ment of the body and the holding of an autopsy thereon. This or- 
der, however, has been fully executed. It is beyond the power of this 
court to grant any relief in respect of it. Any discussion of the sub- 
ject upon which we might enter would be in a large measure académie. 
We therefore abstain from expressing any opinion upon those mat- 
ters ; but, lest- our thus passing thèse questions by may be miscon- 
strued, we expressly add that such action ought not to be interpreted 
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as even an implied approval by us either of the power exercised or the 
practice pursued by the trial court. 

We pass then to the other matters. In dealing with them we shall 
be obliged to separate matters that were blended by the trial court and 
hâve been confused in the argument hère. First, can the bill in equi- 
ty be sustained even when combined with the discovery which was 
granted on the motion to exhume the body? This bill is not a bill of 
discovery, but a bill of relief. Such a bill, to be sure, is always also a 
bill of discovery. The answer for which it calls is évidence in behalf 
of the complainant, and, if the charges of the bill are not sufficient to 
elicit ail the évidence which he deems his right, he may attach inter- 
rogatories to the bill, and elicit further évidence in that way; but, 
when a bill asks both relief and discovery, the right to the discovery 
is dépendent upon the right to relief. If the bill is insufficient as to its 
relief, it présents no controversy in which the évidence sought by the 
discovery could be used. It may be that the framer of the présent bill 
was aware of this rule, and therefore abstained from asking for the 
exhumation of the body in the prayer of the bill, but sought his dis- 
covery in the unusual method of a separate motion. It is the settled 
law of this circuit, and of the Suprême Court, that after the death of 
assured a suit in equity will not lie for the surrender and cancellatior 
of the policy upon the ground that it was obtained by frâud, for th<! 
reason that the company bas a plain, speedy, and adéquate remedy by 
interposing the fraud as a défense to an action at law upon the policy 
Insurance Co. v. Bailey, 13 Wall. 616, 20 h. Ed. 501 ; Cable v. United 
States Life Ins. Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L. Ed. 188 ; 
Riggs v. Union Life Ins. Co., 129 Fed. 207, 63 C. C. A. 365. In the 
absence of some peculiar circumstances therefore, the présent bill is 
without equity, and its failure upon that ground would take away any 
basis' for discovery. 

Appellee contends that there are "peculiar circumstances" which ex- 
empt this case from the rule declared in the décisions above referred to. 
What are those circumstances ? 

1. It is first suggested that the policy of Insurance provides for the 
delivery of bonds, instead of the payment of money, and therefore 
could only be enforced in equity. This feature is wholly without merit 
for two reasons : (1) A bill in equity will not lie for the spécifie en- 
forcement of such a contract. On the contrary, as soon as it is violat- 
ed, the company becomes liable to an action at law in which the plain- 
tiff is entitled to recover as damages the money value of what would 
hâve been obtained from the company by a performance on its part. 
The filing of the bill itself shows that the company bas repudiated its 
obligations under the policy and has therefore become liable to an ac- 
tion at law. Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 
953; Hyer v. Richmond Traction Co., 168 U. S. 471, 18 Sup. Ct. 114, 
42 L. Ed. 547. (3) If the beneficiary uhder the policy could not main- 
tain a suit in equity for its spécifie performance by the delivery of the 
bonds, surely that feature of the policy présents no circumstance that 
would support a suit in equity by the company for the surrender and 
cancellation of the policy. 
169 F.— 33 
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S.u'Hîe second eircumstance urged is that courts of «quity hâve con- 
current jurisdiction with courts of : law as to matters of fraud, acci- 
deilt, and mistake, and, having taken jurisdiction of a cause involving 
either of thèse éléments for the purpose of discovery, will retain ju- 
risdiction ^to grant full relief. This is simply to bring into the conclu- 
sion matters which hâve already ibeen rejected from the premise. Un- 
der section 723 of the Revised Statutes (U. S. Comp. St. 1901, p. 583), 
as construed by the fédéral courts» when the remedy at law is plain, 
speedy.i and adéquate as to fraud, there is no concurrent remedy in 
equity. ,'f £ the remédies at law and in equity are concurrent, the plain- 
tiff may choose which he will pursue. The décisions of the Suprême 
Court, and of this court, already cited, show that no such right of élec- 
tion exists in the fédéral courts as to such matters of fraud as are hère 
involved. The basis therefore of this second "eircumstance" is de- 
stroyed.! The concurrent jurisdiction upon which it rests does not exr 
ist. Having once conceded that the fraud complained of constitutes 
no groundrfor équitable relief, we ought not to bring it forward as a 
"circuuistance" which, when combined with discovery, will draw the 
entire controversy into equity. In the fédéral courts the basis for the 
rule discussed in section 325 of Pomeroy's Equity Jurisprudence does 
not e;iïistibecause the concurrent jurisdiction does not exist when the 
remedy at law is plain, speedy, and adéquate, as the Suprême Court 
and this court hâve held: it to be, in the présent case. 

3. As.athird eircumstance, it is said that a bill of discovery would 
not lie against Mrs. Perkins because she is not a party to the action at 
law ; whereas, she would be an indispensable party to the bill of dis- 
covery because she was the owner of the cemetery lot and was the lé- 
gal custodian of her husband's body* Bills of discovery, however, are 
not coiifined to the parties to the action at law. Any person interested 
in the action at law and having possession of-the évidence sought by 
the discovery may properly be made défendant to such a bill. Mrs. 
Perkins coiïies dearly within this class. Agents hâve been made par- 
ties to bills for discovery to obtain évidence for use in an action at law 
against thqir principal. 

In Orr v. Diaper, 4 Ch. Div. 93, the plaintiffs were manufacturers 
of sewing çotton and thread, and the défendants were shipowners who 
had carriçd to f oreign markets thread purchased by other persons, and 
packed in the same manner as plaintifï's thread, and bearing counter- 
feit tickets. The object of the bill was to compel the shipowners to 
discover the names of the persons who were thus using the plaintifï's 
trade-mark. The bill did not allège any intention to sue the défendants 
therein, but sought the name of the unîcnown persons who had invaded 
the rights of the plaintiffs, to the end that they might be sued. The 
bill was held good. The vice chançellor said: 

"It lias beeft sqbmitted that the défendants are mère wltnesses, but thelr 
position is dlffiereiit from that of mère wltnesses." 

In Hoppock's Executors, v. Canal Co., 37 N. J. Eq. 386, a similar 
bill was Sustàiiied fur the purposè of discovering the parties who had 
violated plaintiff's rights in order that they might be sued in an action 
at law. See, also, Hurricane Telegraph Co. v. Mohlêr, 51 W. Va. 1, 
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41 S. E. 421 ; Post V. Railroad Co., 144 Mass. 341, 11 N. E. 540, 59 
Am. Rep. 86, where the authorities are fully reviewed. . See, also, 
Pomeroy's Equity Jurisprudence, § 199. 

If therefore the discovery sought could be legally granted (as to 
whtch we express no opinion), the circumstance that Mrs. Perkins was 
not a party to the action at law presented no obstacle to the filing of a 
proper bill of discovery against her, asking the relief which was hère 
obtained upon the motion. 

Thèse are ail the circumstances pressed upon our attention by coun- 
sel for appellee, and they are not sufificient to sustain the action of the 
trial court in drawing this entire controversy into equity. The bill in 
equity fails as a bill for relief, and as to that ground the plea and de- 
murrer should hâve been sustained, and the bill dismissed. 

We must deal with this case, however, to some extent as it was 
dealt with by the trial court. Taking into considération the motions, 
bill in equity, and the complaint in the action at law, ail of which were 
before the court; they embodied ail the éléments essential to a pure bill 
of discovery. The trial court treated them as having that force, and, 
acting upon that theory, made its order directing the exhumation of 
the body and the holding of the autopsy. We shall so regard them. 
We are well aware that the relief granted dififers from that which is 
usually granted by bills of discovery. What the complainant desired, 
however, was évidence to aid it in maintaining its défense to the ac- 
tion at law in case the suit in equity failed. It was évidence which was 
sought. The circumstances which distinguish the relief granted from 
that which is usually obtained by bills of discovery relate rather to the 
power of the court than to the nature of the relief itself. In deter- 
mining the efïect of the relief granted upon the action at law, it must 
be regarded as in the nature of discovery. It certainly can confer no 
greater rights upon the complainant with respect to the action at law 
than would hâve resulted if the discovery sought had been such as 
equity bas been accustomed to grant. Having obtained the desired 
discovery, it was the duty of the complainant to take that discovery as 
évidence into the action at law, instead of reversing the process by 
drawing the action at law into the suit in equity. Pomeroy's Equity 
Jurisprudence, ^§ 323-228. 

It necessarily foUows that the court erred in restraining the action 
at law, and its order should be vacated'and set aside. The bill in equi- 
ty is also insufficient to entitle the complainant to any relief. It may, 
however, be allowed to stand as one of the éléments which were before 
the trial court going to make up what should hâve been embraced in 
a proper bill of discovery. 
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BLOOK et al. v. MATOR, ETa, OF CITY OF MERIDIAN, MISSISSIPPI. 
(Circuit Court of Appeals, Fifth Circuit. May 10, 1909.) 
No. 1,879. 

1. Peincipal and Agent (| 183*) — Contbact Made bt Agent— Action by Un- 

DiscLosKD Peincipal. 

Where a contract is made by an agent for an undisclosed principal, 
the latter may sue thereon in his own name. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dig. § 692; 
Dec. Dig. § 183.*] 

2. Evidence (§ 459*) — Paeol Evidence— Pakties— Undisclosed Peincipal. 

Paroi évidence that a party to a contract was an agent acting for plaln- 
tlfCs as an undisclosed principal Is admissible to explaln the transaction, 
and Is not objectionable as contradlctlng the wrlting. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. | 2112 ; Dec. Dig. 
§ 459.*] 

S. Municipal Coepobations (§ 254*)— jContkacts— Rescission. 

Défendant corporation havlng entered Into a formai .contract for street 
and City lighting wlth plaintifCs for flve years, before the tlme arrived 
for performance, passed a resolution that the negotlations (referrlng to the 
contract) were canceled and annuUed and held for naught. Held, that 
Buch resolution was a. reuunciation of the contract by the City, entltling 
plaintiffs to sue thereon at once, plalntlffs belng entitled to the mainte- 
nance of the contraetual relation, and not merely to a performance when 
tEe tlme for performance arrived. 

[Ed. Note. — For other cases, See Municipal Corporations, Cent Dig. § 
696; Dec. Dig. S 254.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Mississippi. 

Smith, Hirsh & Landau and G. Q. Hall, Hall & Jacobson, for plain- 
tiffs in error. 

Williamson & Gilbert, W. H. Arnib'recht, and Baskin & Wilbourn, 
for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action at law to recover $300,- 
000 damages for breach of contract. The défendant demurred to the 
amended déclaration; the Circuit Court sustained the demUrrer and 
dismissed the case; and the plaintiffs, by writ of error, appeal to this 
court. Two alleged defects ifl the déclaration are assigned by the 
numerous grounds of demurrer, and are insisted on in this court: (1) 
That there is a misjoinder of parties plaintiff ; that is, that the déclara- 
tion does not show a right of action in ail three plaintiffs ; and ( 3) 
that the déclaration does not show a breach of the contract sued on. 

The déclaration is very elaborate in the statement of the cause of 
action, but it will only be necessary hère to summarize its statements, 
giving in full the parts relating to the points of attack. The action 
is brought by I. D. Block, Louis Bry, and Emil Weil, who will here- 
after be called "the plaintiffs," against the mayor and boards of coun- 
cilmen and aldermen of the city of Meridian, who will be referred to 
as "the défendant." The jurisdiction of the Circuit Court is shown 

•For other oaaes see same topic & % uumbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indoxes 
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by allégations of diverse citizenship. It appears from the déclaration 
that the défendant on May 5, 1905, granted to I. W. Ullman and his 
associâtes the right to light by electricity the city of Meridian for a 
term of five years from May 1, 1906. The contract was made pur- 
suant to a published notice soliciting bids, the notice specifying the 
extent of the services to be rendered, and prescribing that each bid 
should be accompanied by a certified check for $1,000, and that the 
successful bidder should, within 60 days after the contract was award- 
ed to him, exécute bond for $10,000. The notice provided that, in ad- 
dition to the city lighting, the bids should cover the matter of rates 
to private consumers. In addition to the right to light the city for iàve 
years, the successful bidder was to hâve a franchise for a period of 
45 years; that is, the right to use the streets and avenues for plant- 
ing pôles and stringing wires and operating a lighting plant for that 
period. The notice contained the further stipulation that the success- 
ful bidder would not be permitted to sell out to any competing Com- 
pany, on penalty of forfeiting the franchise and $10,000. Two bids 
were made. The Ullman bid was the best, and it.was duly accepted, 
and the contract was awarded to him and "his associâtes," the con- 
tract being evidenced by an ordinance of the défendant, duly executed, 
spread on the minutes, and published as required by the city charter 
of the défendant. Ullman was the agent and représentative of the 
plaintifïs, and the plaintifïs were the "associâtes" referred to in the 
ordinance. Having stated thèse preliminary facts, the déclaration sets 
out the ordinance contract, which is copied in the margin.' 

1 "Section 1. Be It ordained by the mayor and boards of councilmen and 
aldermen of the city of Meridian, state of Mississippi, hereinafter called the 
grantor, that I. W. Ullman, his associâtes, successors and assigns, hereinafter 
called the grantee. In considération of the contract and provisions contained 
herein, is hereby granted a non-exclusive franchise for a period of forty-five 
years from May Ist, 1906, to May Ist, 1951, subject only to the conditions 
herein contained, ail of which are made a part of this contract ; the grantee is 
given the right to build, construct, own, acquire, lease, malntaln and operate 
Unes, pôles, conduits, man-holes, and ail other equipments that may be neces- 
sary for the transmission of electrical energy for supplying beat, light, power 
and other purposes, and to occupy with their pôles. Unes and equipments the 
streets, alleys, lands, squares, and public places in the city of Meridian, but 
no building or power plant shall be erected on the public ground of the said 
city. 

"Sec. 2. The grantee agrées not to sell its property to the Meridian Light 
& Railway Company without the consent of the city flrst being obtaiued there- 
for, and the further payment of $10,000.00. 

"Sec. 3. The pôles for said electric lights shall be cedar, cypress, chestnut 
or Juniper, and set or erected under the supervision of the street commission 
and the street committees, and if the said grantee shall, in placlng or re- 
pairing the said pôles, wires or other appliances, damage the streets of said 
city, they shall immedlately repair the same, at their own expeuse. 

"Sec. 4. The said grantee Is authorized and empowered to trim such trees 
along the streets and alleys as may be necessary, under the supervision of 
the street commissloner, and the said grantor shall hâve the privilège of using 
the pôles erected by the said grantee for the purpose of maiutaining an elec- 
tric flre and patrol System, so long as the said fire alarm or patrol System 
does not interfère wIth the electric Ilght and power plant of grantee. 

"Sec. 5. In considération of the payments to be made, and the covenants to 
be kept and performed by the city, and hereinafter mentioned, the said grantee 
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The déclaration tHenproceeds to show that: 

"The sald I. W. UÀœ^aiii'actlng for bimself siM plalntlffs, flîed wlth said 
défendant a bond for SlfeOOO, In accordance wlth the terms of the ordinance 
contract, said bond bçlng .slgnçd by the National Surety Company of New 
ïork, and belng strlctty cofldltloned In aecordance wlth the terms of sald con- 
ttact." ,':"'''■•, 

Having alleged the contract and the plaintiffs' : ability, readiness, 
and willingness to perform, the déclaration malkes the foUowing aver- 
ments as tô its breacb : i 

"Plalntlfts further aver that It was the dellberate design and purpose of 
defesndaht, influenced by Improper motives, ahd especlally influenced and con- 
troUedby the .defeated çonapetltor for sald contract ordinance, the Merldlan 
Light & Kallway Company, tp arbltrarlly and Ulegally déprîve said plaintiffs 
of sald ç6iitract ordinance arid thelr rlghts theréunder, and défendant resorted 
to ahy exp'ôdleiit, howeï'er unscrupulous dr reprehensîble It might bave been, 
to avoldlts, obligations under its sald contract ordinance, and, therefore, not- 
wlthstandlng the sald contract ordinance was in, ail respects blndlng and 
obllgatôry, and in full force and effeet, the said defendaiit, In order to avold 

shall furflish the said clty of Merldlan, for the perlod of ^ve years from May 
Ist, 1906, to May Ist, 1911,200 or more alternatlng current; enclosed arc lamps, 
opéra ting in séries, sald lamps to be ««/lo ampères, potéhtial of not less than 
72 volts bètween terminais of éach arc lamp, ând apparent wattage for 475 
watts for each lamp — a maximum of forty lamps on the circuit known ds the 
'City Circijlt,' or 'Business Section of the City,' wlthin the flre limits, to bum 
ail nightjtind ail other lamps to run on the moon-light pchedule. The clty con- 
tracts tô pay the grantee f or the 200 or more arc lamps, as mentloned above 
$69.50 per annum, per lamt), to be ptild In equal monthly instalments, on the 
lOth day of each month for the prevlous month supplied, sald llghts to be 
located by the lighting commlttee, and a plan of location furnished not later 
than thlrty days after passage of thlB ordinance to sald grantee, said lamps 
to be hung over the intersection of the streets at not leSs than 16 f eet, and not 
more thàa 25 above the surface thereof , sald grantee shall keep the lamps in 
good repair and condition. 

"If after the lamps are once llghted the said lamps should cease to burn 
from any cause whatever, except wheri occasloned by the city authoritles 
and the provisions of the schedule, then Such tlme shall be deducted, pro rata, 
to be tUade by sald city, as hereinafter mentloned. 

"And it is further provided, that If sàld city shall désire to change the 
location of said lights, or any of them, froïfl the place or places where the same 
may be flrst located, then the city shall pây the actual expenses of such 
removal, and change. 

"The grantee further agrées to furnlsh without cost to the grantor, from 
thelr incandescent circuit llght to the amount of five hundred dollars per 
annum, aad 11^. rate per thousand watts, amount to be determiued by meter 
or meters, from May Ist, 1906, to May ISt, 1911. 

"Sec. 6. If the sald city, the grantor herein, shall désire any lights in addi- 
tion to those herein provided for, the samé shall be placed in position for the 
said grantors by sald grantees, at such places wlthin the corporate limits of the 
said city, as the sald grantor shall elect, provided said lights are to be 
placed not more than 1,500 féet from the points where other street lights are 
placed under the contract, and sald grantors shall pay for the same at the rate 
of $69.50 per annum per lamp, and lamps to be of the same type as herein- 
before mentloned, provided that no lamps shall be installed later than Janu- 
ary Ist, 1908. 

"Sec. 7. Said grantee agrées to ihdemnify and save the said city of Merldlan 
harmless from any and ail damages growing out of the construction and opéra- 
tion of said lighting systemi 

"Sfec. 8. The franchise and contract embodied In this ordinance shall be in 
full force and efCect and bindlng and obligatory on the grantor and grantee, 
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Its own obligation and prevent the said ordinance contract having full scope 
and effect and opération, pretended to regard its solemn ordinance as a mère 
negotiation, and hence, in its répudiation resolution hereinafter referred to, 
adopted the abnormal and misleading phraseology thereln contained, that the 
'negotlations were eanceled and annulled.' ^ 

"Flalntiffs further aver that there were no 'negotlations' to be eanceled 
and annulled, but only a valid and solemn contract, and that défendant, in 
utter disregard of the rights of plalntlfEs, and its own solemn promises and 
covenants, on August 3, 1905, deliberately eanceled and rescinded said con- 
tract ordinance, and then and there adopted the following: 

" 'The following preamble and resolution cancelling the negotiations for 
lighting the city by I. W. UUman, was read, considered, and unanimously 
adopted: 

" 'Whereas, on the 5th day of May, 1905, certain negotlations were entered 
into between the mayor and boards of councilmen and aldermen of the city 
of Meridian, of the one part, and I. W. UUman, his successors and assigns, 
of the other part, said negotiations looklng to the lighting of the streets by 
the said Ullman, his successors and assigns, from the Ist day of May, 1906, 
and for flve years thereaf ter ; and, 

"'Whereas, the said I. W. Dllman, his successors and assigns, hâve falled 
and refused to consummate or carry ont said negotiations, 

" 'Now, therefore, be It resolved that the negotiations above referred to 
between the said mayor and boards of councilmen and aldermen with the said 
Ullman are hereby eanceled and annulled and held for naught. 

" 'Approved. J. H. Rlvers, Mayor.' 

from and after its approval and publication. The grantee shall be required to 
furnlsh a bond for $10,000.00 that it will begin furnishing service by May Ist, 
1906; failing to do this, said bond shall be deciared forfeited. 

"Sec. 9. The said grantor shall pass such ordlnances as may be necessary 
for the due and complète légal protection of said grantee in the enjoyment of 
ail rights and privilèges conveyed to them by said ordinances, and attached 
to such an ordinance penalties or fines, and imprisonment for interfering with, 
or injury or damage to, the electrical property of said grantee. 

"Sec. 10. In considération of the beneflts to be derlved by the city from this 
ordinance and contract, the said grantee, his associâtes, or successors, and as- 
signs, and said electrlc light and power plant, and its business and property, 
upon the payment of $25.00 per annum privilège tax, the same being the privi- 
lège tax now levied by law, shall be exempt from the payment of any privilège 
tax in excess of said sum for the period of ten years from and after the Ist 
day of May, 1906. 

"Sec. 11. Any delays caused by acts of Providence, orders of court, strikes 
and lockouts, or unavoidable accidents, shall work an extension of the time 
hereln granted equal to the number of days delayed, but upon any delay being 
occasioned by the grantee, (he) shall notify the mayor In writing, stating the 
cause of delay. 

'■'Sec. 12. Said grantee shall not be required to put any of their wires under- 
ground. 

"Sec. 13. The grantee is given the right to sell, assign, or encumber any or 
ail their rights and privilèges under this ordinance, but always subject to the 
provisions and limitations of this contract. 

"Sec. 14. Should the grantee fall to comply with any of the provisions of 
this contract, it shall work a forfelture of ail privilèges hereln contained, ex- 
cept as are specially othervvise provided for, and further, provided that the 
grantor shall give the grantee sixty days' written notice, during which.time the 
grantee shall hâve the right to remedy any failure in the fulflUment of his 
contract. 

"Sec. 15. The grantee shall install in ail plants operated by them smoke con- 
Buming déviées of the most Improved type. 

"Sec. 16. This ordinance, in accordance with law, shall take effect and be 
In force from and after its passage, approval and publication in The Bvening 
Star,' a newspaper published in the city of Meridian, Mississippi." 

"Approved May 6th, 1905." 
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"Plalntlffs iaver that by the adoption of said resolution It was the purpose 
and Intention of défendant to resclnd and cancel sald contract ordlnance and 
deprive plalntlffs of any rlghts thereunder, and that by the adoption of sald 
resolution thelr sald purpose was effectually accomplished, and that thereafter 
Raid plalntltt had no rlght to, and could not use, the streets of défendant for 
the érection of thelr pôles and vvlres and erect the necessary machinery and 
plant to furnlsh llght and power under sald contract ordlnance. 

"Plalntlffs further aver that said défendant, not content wlth the rescission 
tnd cancellatlon of sald contract ordinance, and thereby divestlug plalntlffs 
)f any rlghts thereunder, in pursuance of Its détermination to injure plalntiff 
ihd beneflt its competltor, the; said Meridian Llght & Railway Company, it, 
the défendant, on the same daté, granted said flve years' llghting contract to 
the sald Meridian Llght & Railway Company, the latter company already us- 
ihg the streets of sald clty under former ordinances in the érection of Ita 
. pôles and wlres;" 

The following allégations are made to show the right of the plain- 
tifïs to sue bn the contract in their own names : 

"PlalntlfÇs show that the said Ullman, in writlng, on the 30th day of July, 
1906, transf erred and set over to one of their number ail hls right, tltle, and 
Interest to said ordlnance contract and franchise, and ail hls claims and dam- 
ages of every Ijlnd and description for damages accruing or arislng to him 
by virtue of the, said défendants falllng to carry eut sald contract ordinance, 
and authorlzing the sald I. D. BlocU In hls name, and associâtes, to instltute 
and prosecute for hls own use and beneflt, and at hls own expense, any and 
evéry suit and prôcéedlng that he mlght deem proper for the enjoyment and 
enforcement of sald ordlnance contract, or any right growlng ont of or based 
upon the same, or of any «lalm or demand or right whatsoèver by him assign- 
ed. A copy of that part of said instrument showlng sald asslgnment is flled 
^Ith the original déclaration herein, marked 'Bxhiblt 7,' and made a part 
hereof. 

' "Plalntlffs show that sald Contract was made by sald UUman as their agent 
and représentative af ter caref Ul investigation into local conditions, and af ter 
satlsfylng himself as to the desirabillty and profitableness of such a contract, 
coupled wlth the 45-year privilèges and franchises oflered In defendant's sald 
publlshed solicltatlon for blds ; and whilé the sald Ullman alone was speclflcal- 
ly named In the said contract, yet It further appears that It was made on be- 
half of others as well, and such others are referred to therein as 'hls. as- 
sociâtes,' and plalntlffs are the undisclosed prlncipals referred to therein as 
hls 'associâtes,' and the sald asslgnment above was taken to dlvest him, the 
sald TJllman, of any apparent ownership or Interest therein or In the damages 
resulting from the breach thereof." 

Upon this statement of the case, the question for décision is, wheth- 
ér or not the court erred in sustaining the demurrer to the déclara- 
tion and dismissing the suit. 

1. Was there a fatal defect in the déclaration by reason of a mis- 
joinder of parties plaintifï? 

The theory of the défendant is that the ordinance contract was made 
with Ullman, no one else being specifically named; that he transf erred 
his interest to I. D. Block, one of the plaintiffs; that the other two 
plaintiffs, Bry and Weil, hâve no interest in the contract, and that, 
therefore, they are misjoined as plaintiffs. If this position were cor- 
rect, the déclaration could be amended by striking out the misjoined 
plaintiffs, and the case could proceed with Block as sole plaintiff . But, 
on the averments of the déclaration, there is no misjoinder. The con- 
tract was made with Ullman and his associâtes. It is alleged that 
Ullman was the agent of the plaintiffs, and that the contract was, in 
fact, made for the plaintiffs as principals. The three plaintiffs were 
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so interested in the contract from the first; they were the bidders, 
the givers of the bond, and the undisclosed principals of the entire 
negotiation and agreement. The transfer made by Ullman to Block 
was a mère formahty to show that, in fact, he had no substantial in- 
terest, although he was named in the ordinance. If we assume, as 
we must for the purposes of this décision, that the allégations are 
true, the transfer was a meaningless formality, inasmuch as Ullman 
had no real interest. We hâve an action, then, by three undisclosed 
principals suing on a written contract made in the name of their agent. 
Can such action be brought, and is évidence admissible to show that, 
although the contract is made in the name of Ullman, he was merely 
the agent for the unnamed principals? 

It is a well-established rule of law, both in England and in this 
country, that, where a contract is made by an agent, the principal whom 
he represents may maintain an action on it in his own name, although 
the name of the principal was not disclosed at the time of the mak- 
ing of the contract; and, when the contract is in writing, paroi évi- 
dence is admissible to show that the agent was acting for his principal. 
Such évidence does not contradict the writing; it only explains the 
transaction. The English and American cases so holding are cited 
by the Suprême Court in New Jersey Steam Navigation Co. v. Mer- 
chants' Bank, 6 How. 344, 380, 12 L. Ed. 465, and in Ford v. Wil- 
liams, 21 How. 287, 16 L. Ed. 36, the principle was again announced, 
and Ford was allowed to sue at law on a written contract made for 
him by his agent, Bell, without disclosing Ford's name or interest. The 
only question in the case was, assuming the contract to hâve been 
made for the benefit of the plaintifï without any disclosure to the de- 
fendant of his interest, was the plaintiff compétent to maintain a suit 
thereon in his own name? The Suprême Court decided that he was. 
That case is conclusive of this case on the point we are discussing. If 
the allégations of the déclaration are true, Block, Bry, and Weil can 
sue, in their own names for the breach of the contract. 

2. The remaining question is, does the déclaration allège a breach 
of the contract? 

The déclaration shows that, before the time for performance, the 
défendant, by formai resolution, renounced the contract. The déter- 
mination of the défendant not to comply with the contract could not 
be more clearly shown than by a resolution "that the negotiations 
* * * [referring to the contract] are hereby cancelled and annulled 
and held for naught." It is true that one party to a contract cannot 
cancel it, but his attempted cancellation may show his renunciation of 
it — may show that he does not intend to abide by it or to perform his 
part of it. This clearly appears to bave been the defendant's inten- 
tion. This renunciation of the agreement having been made by the 
défendant, it seerfts welI settled that the plaintifïs had the right to treat 
the contract as broken and ended, and to sue for its breach at once, 
The parties to an executory contract hâve a right to something more 
than its performance when the time for performance arrives. They 
hâve a right to the maintenance of the contractual relation. It fol- 
lows that the renunciation of the contract by one of the parties, be- 
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fore the time for performance has corne, entides the other, if he choos- 
es, to regard the contract as ended, and to sue at once for the breach. 
Clark on Contracts, § 270, p. 64:3; Lawson on Contracts, § 440. In 
Roehm v. Horst, 178 U. S. 1, 11-, 30 Sup. Ct. 780, 44 L. Ed. 953, the 
cases are cited and approved which hold that, if one party to an execu- 
tory contract répudiâtes it be fore the time for performance arrives, it 
is a breach, and the other party may sue at once. ' 

The judgment of the Circuit Court is reversed, and the cause re- 
manded with instructions to overrule the demurrer and for further 
proceedings. 



WEBER et al. v. GRAND LODÇJB OF KBNTUCKY, F. & A. M. 

(Circuit Court of Appeals, Slxth Circuit May 13, 1909.) 

No. 1,901. 

1, Landlobd and Tenant (§ 288*)^Fobcibi,e Detainee— Issues. 

The only issue luvolved In a landlord's forçlble detainer suit is wheth- 
er the relation of landlord and tenant exlsted and whether the tenant's 
term had éx'pired. 

[Ed. Note.'^For other cases, see Landlord and Tenant, Cent. Dlg. f 
1205 ; Dec. Dig. § 28a*] 

2. Landlobd and Tenant (§ 291*)— Fobcible DETAifTEB— Judômént. 

Uiider Civ. Code Prac. Ky. § 460, provldihg for a landlord's action 
of forcible detainer, the judgment. If for plalntifC, is only for restitution 
and costs. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. { 
1253; Dec. Dig. § 291.*] 

8. Judgment (§ 55;!*) — Conclusiveness— Foecible Detaineb. 

Under Civ. Code Prac. Ky. § 460, definlng forcible entry and detainer, 
and provlding a remedy, no question of titlë belng InVolved, the Judg- 
ment Is not a bar to ejectment tô recover the property by elther party. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. § 1058; Dec. 
Dig. I 554.*], 

4. Landlobd and Tenant (5 291*)-— Fobcible Detaineb— STArtjTES. 

Civ. Codé Prac. Ky. § 460, defluing forcible entry and detainer, and pro- 
vlding a remedy, does not apply where actual notice cannot be given the 
défendant , 

[Ed. Note.— For other cases, see Landlord and Tenant, Dec. Dlg. § 291.*] 

5. Landlobd and Tenant (§ 289*) — Repeal ht Implication— Fobcible De- 

tainer— Seevice. 

Ky. St 1903, § 2294, provlding for substituted service In forcible de- 
tainer, when the défendant cannot be found on the premlses, and there 
Is no member of defendant's famlly thereon over 16 years of âge with 
whom notice can be left by posting, etc., was not, repeal ed by implication 
by Act March 29, 1902, p. 272, c. 122, regulatlng proceedings in civil ac- 
tions in circuit courts, and repealing ail provisions of^ the Code of Prac- 
tlce in confllct with the act, on the theory that such *act re-enacted Civ. 
Code Prac, Ky. § 455, declarlngi; that the offlcer havlng a warrant in 
forcible det»lner shall give notice to the défendant according to the di- 
rections in the warrant. 

" [Ed. Note. — For otheit cases, ^èe Landlord and Tenant, Dec. Dig. S 
289:*] 

*For other cases see same toplc & § nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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6. CONSTITTÎTIONAL Law (§ 309*) — DuE PbOCESS OF LAW— FOECIBLE DeTAINEE 

— SUBSTITUTED SEEVICE. 

Ky. st. 1903, § 2294, authorizing substituted eervlce of notice In forci- 
ble detainer, does not violate Const. U. S. Amend. 14, on the theory that 
such notice is not due process of law as applied to défendants, who 
are not citizens of the state, In so far as the court by means of such 
service Is' given jurlsdiction to détermine the rlght to possession of 
property within the state. 

[Ed. Note, — For other cases, see Constitutional Law, Cent. Dig. S§ 929, 
930 ; Dec. Dig. § 309.*] 

7. Landlobd and Tenant (§ 86*) — Leasb— Renewal— Tebmination or Ten- 

ANCY. 

Défendants held a lease giving them an option to renew for flve years, 
provided they agreed and covenanted to pay the highest rent which could 
be secured by or should be offered to the lessor by any responslble party. 
The lease explred on August 23, 1908, and on October 21, 1907, the 
lessees gave notice of their Intention to exercise the option In conformlty 
with the lease. Ou May 5, 1908, the lessees were shown a bona flde offer 
by a responsible prospective lessee to pay a higher rent, which the lessees 
refused to meet. Beld that, though the lessees had untll August 23d to 
meet such ofCer, the lessor was entitled to treat their refusai to do so 
on May 5th as a deflnite refusai to avail themselves of the option and 
to regard the same as abandoned. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. § 
271 ; Dec. Dig. § 86.*] 

8. Landlobd and Tenant (§ 86*) — Eenewal or Lease— Option— Abandon- 

MENT. 

The lessees not havlug covenanted and agreed before August 23, 1908, 
to meet such offer, they could not take any advantage of the lessors' 
Immédiate reiiting of the property and refusing to reopen negotlations 
after the lessees' deflnite refusai on May 5th. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. { 
271 ; Dec. Dig. | 86.*] 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

TBis was an action of unlawful detainer started before a Kentucky Justice 
of the peace and removed, upon diversity of citizenship, Into the court 
below. The défendants in the suit were citizens of Illinois, the plaintlffs 
a corporation under the laws of the state of Kentucky. The writ was sued 
out to recover possession of a property known as the "Masonie Théâtre," and 
its appurtenances, fixtures, etc., situated In LouisvlUe, Ky., and owned by 
the Grand Lodge. The théâtre was leased on August 23, 1903, to the plaintifCs 
in error, Max and David B. Weber, brothers and partners under the style 
of Weber Bros., for a term of flve years. Upon the expiration of the lease, 
the tenants refusing to surrender the promises, a writ of f orcible detainer was 
sued out on August 24, 1908, by which the plaintlffs in error were notifled to 
appear on August 29, 1908. The return to this writ was In thèse words and 
figures: 

"Came to hand August 24, 1908, at 5:30 o'clock p. m. 

"Executed the within warrant of forclble detainer upon the défendants, 
David B. Weber and Max Weber, partners as Weber Brothers, at 5:35 o'clock 
p. m., August 24, 1908, by dellvering a true copy thereof to A. Weber, a 
brother of said David B. Weber and Max Weber, the said A. Weber then and 
there béing over sixteen years of âge and in possession of the promises de- 
scribed In the within warrant, holding the same for said David B. Weber 
and Max Weber, partners as Weber Brothers. 

"Further executed the within warrant of forclble detainer upon the de- 
fendants David B. Weber and Max Weber, partners as Weber Brothers, by 

*For other cases see same topic & § dumbieb lu Oac * Am. Digs. 1907 to date, & Rep'r Indez«s 
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postlhg a copy of the wlthln warrant, and notice of the time and place of the 
meeting of the court in whlch the hearing Is to take place, In a consplcuous 
place on the premlses described In the warrant, to wit, on the front double 
dobrs tb the entrance to the Masonic Théâtre proper and In the, lobby to said 
théâtre whlch were then locked ; the same being the most consplcuous and 
frequented place on or about the leased premlses, at 5:50 p. m., August 24, 
1908, at whlch tlme there was no member of the famlly elther of David B. 
Weber or Max Weber over sisteen years of âge on or about the leased prem- 
lses with whom notice could be left, the sald A. Weber havlng left the leased 
premlses Immediately after belng served wlth a copy of the wlthln warrant 
as aboyé stated. 

"The défendants David B. Weber and Max Weber are nonresldents of 
Kentucky and absent from sald state, and sald David B. Weber and Max 
Weber not found In my county. 

"Wltnessmy hand thls twenty-flfth day of August, 1908." 

On August 26th the défendants thereln flled a pétition for the removal of 
the sald case into the court below. On August 29th an order of removal was 
duly made, and the transcript flled Ih the Circuit <3ourt Thereupon the 
said défendants appeared In the court below, for the sole purpose of quash- 
Ing "the notice or wrlt of forclble detainer," and dld then and there move to 
quash the retiirn on sald notice or wrlt of forclble detainer. Thls motion was 
In wrltlng, aJjd was as follows: 

"The défendants and each of them enterlng thelr appearances, and that 
of each of them specially and for the sole and spécial purpose of thls motion, 
respectfully move the court to quash the notice or wrlt of forclble detainer 
hereln Issued by Ed. Meglemry, justice of the peace of Jefferson couuty, 
Kentucky, on August 24, 1908, and also to quash the return on said notice 
or wrlt of forclble detainer on August 2S, 1908, by Chas. L. Scholl, sherlfC of 
Jefferson county, Kentucky, by John W. UUrich, deputy sheriff, upon the 
folio wing grounds! 

"Section 2,294, Ky. St. 1903, and section 454, av. Code Prac. Ky., are and 
each of them Is, as applied to thèse défendants and each of them, each of 
whom Is a nonresldent of the state of Kentucky and absent therefrom, and 
each of whom Is a citizen of the state of Illinois, reslding in the clty of 
Chicago, in sald state, unconstltutional, because sald sections and each of them 
deprlve thèse Refendants and each of them of llberty.^nd property wlthout 
due process ôf law, and deprlve thèse défendants and each bf them of privi- 
lèges and Immunlties as cltizens of the United States, contrary to the provi- 
sions of the fourteentb amendaient to the Constitution of the United States." 

Thls motion was overruled, and due exception taken. Thereupon a stipu- 
lation was flled swbRiltting the issues of fact and law to the; détermination 
of the court, and waiying a jury. 

Upon the testimony, the court made à finding of fact, qulte spécifie and 
spécial, and upon thls flndlng a conclusion of law that the lessdrs were en- 
tltled to be restored to the possession of,. the premise8.i The learned judge 
also flled an oplnlpn,j whlch has been properly made a part of the transcript. 

From the jiuâgment, the plaintifCs in error hâve sued out thls wrlt and 
assjgned errors^ 

George Pu Rplle and W. H. Field, for plaintiffs in error. 
A. P. Humphrey and C. H. Fisk, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circtjît Judge (after stating the facts as above). The 
jurisdiction oyer the persons of the plaintiffs in error has been chal- 
lenged at every step of the litigation, and their appearance has been 
at ail times limited to an appearance solely for the purpose of denying 
the validity of the notice requiring thern to answer to the writ of forcl- 
ble detainer. This question must be disposed of before the merits of 
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the case can be properly considered. The point, shortly stated, is that 
the constructive notice, by posting a copy of the warrant and notice 
upon the premises and leaving a copy with a person over 16 years of 
âge found in possession holding the premises for the plaintiffs in error, 
is not due process. 

By section 452 of the Kentucky Civil Code of Practice (Carroll, 
1906), a forcible detainer is defined as including "the refusai of a ten- 
ant to give possession to his landlord after the expiration of his term." 
By section 454 of the same Code the form of the warrant is prescribed, 
which includes a requirement that "at least three days' notice of the 
time and place of trial shall be given the défendant named in the war- 
rant." Section 455 provides that the officer having the warrant shall 
give the notice according to the direction of the warrant. 

The only issue involved under a forcible detainer suit, such as that 
at bar, was whether the relation of landlord and tenant had existed, 
and whether the term of the tenant had expired. Powers v. Suther- 
land, 1 Duv. (Ky.) 151 ; Taylor v. Monohan, 8 Bush (Ky.) 238 ; Ma- 
son V. Basconi, 3 B. Mon. (Ky.) 272; Beynroth v. Mandeville, 5 Bush 
(Ky.) 584. The judgment of the justice in such an action, if for the 
plaintiff, is only for a restitution of the premises and costs. Section 
460, Code Civ. Prac. Ky. No question of title is involved, and the 
judgment is not a bar to an action of ejectment to recover the property 
by either party. Swanson v. Smith, 117 Ky. 117, 77 S. W. 700. Sec- 
tion 460 is part of a chapter which defines forcible entry and detainer 
and provides a remedy. But it does not deal with a case where actual 
notice cannot be given to the défendant. The Statutes of Kentucky, 
which for the most part constitute the substantive law of the state as 
distinguished from the Kentucky Code, which deals with questions of 
practice and procédure, expressly cover this matter in a chapter which 
defines the relation and rights of landlords and tenants. Section 2294 
provides as follows: 

"Forcible Detainer — how writ to be served. 

"If the offlcer cannot find the défendant, in a writ of forcible entry or 
detainer, on tlie premises mentioned in the same, and there shall be no 
member of the defendant's family thereon over sixteen years of âge with 
whom notice can be left, posting a copy of the notice of the time and place of 
the meeting of the court in a conspicuous place on the premises shall be 
deemëd an exécution of the notice ; explalning and leaving a copy of It with 
a member of the defendant's family over sixteen years of âge, if on the prem- 
ises, shall also be a good service of the notice." 

It is very plain that this provides for constructive notice whenever 
the défendant cannot be found on the premises, whether a résident 
or nonresident, citizen or noncitizen, of the state. In Swanson v. 
Smith, 117 Ky. 117, 77 S. W. 700, cited above, constructive notice, 
by leaving a copy of the warrant and notice with the wife of the de- 
fendant, was held a good service, although the défendant was only 
temporarily absent from the county. 

But it is said that this section of the Kentucky Statutes is not now 
in force, having been repealed by Act March 29, 1902, p. 272, c. 122, 
being an act entitled "An act to regulate proceedings in civil ac- 
tions in circuit courts." The repealing clause is the thirteenth section, 
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and] r^4sï '*AI1 tjrovîsions of thfe Codé of Practîce in conflict with this 
act areherebyrepealed, so far as in; conflict." .Obviously, there is no 
express intention to repeal section 2394 of that body of substantive 
law known as the "Kentucky Stat]utes," and neither section 2394, nor 
any other provision of the Kentucky Statutes, is repealed, unless there 
is such a conflict as; that the two cannot stand together. But for sec- 
tion 3294, the provisions of sections 454 and 455: of the Code of Civil 
Practice, providing only for notice to the défendant in a warrant of 
unlawful detainer, would be appUcable. But section 2394 of the Ken- 
tucky Statutes is a later provision, applying directly to writs of forci - 
ble detainer, and suppHes a mode of service in circumstances not cover- 
ed by any provision of the older Code of Civil Practice. 

But the argument, if we understand counsel, is that the repealing 
clause of this act of 1902 is équivalent to a re-enactment of every 
clause ofi the Code of Practice not in conflict, and that by such re- 
enactment, through récognition, section 455 beeame the later law, 
and, by implication, repeals section 2394 of the S.tatutes of Kentucky. 
The argument is not convincing. . Repeals by implication are not fa- 
vored, and must resuit from an évident intention based upon the im- 
possibility of two statutes standing, together. Passing by the effect of 
the later act of February 29» 1904 (L,a,ws 1904, p. 36* c. 4), re-enacting 
specifically every section of Carroll's 1903 édition of the Kentucky 
Statutes, which included section 2394, we are content to rest our judg- 
ment upon the proposition that the act of 1903 did not by necessary 
implication repeal that important provision in the chapter upon 
"Landlord and Tenant." This conclusion finds support in the fact 
that the Kentucky Court of Appeals recognized it as in force, holding 
that a service by leaving a copy of the warrant and notice with the 
wife of the défendant, bping a member of his family, was a valid 
service. This récognition of the act as valid and applicable was in 
December, 1903, more than one year after its supposed repeal by im- 
plication. Swanson v. Smith, 117 Ky. 117, 120, 77 S. W. 700. 

It is next said that section 2294 violâtes the fourteenth amendment 
of the fédéral Gonstitutionj in that such constructive notice as there 
provided for is not due proctess, as àpplied to défendants who are not 
citizens or résidents of thé State. Prior to that pi'ovision, as we bave 
before said, there was np method for obtaining jurisdiction under the 
spécial remedy, of forcible detainer where the défendant could not 
be served in person. Lewis v. Oiitten, 32 Ky. 93. Section 455 of the 
Civil Code of Practice directs that the défendants in forcible entry 
and detainer shàll be givén notice. Section 3294 provides how such 
notice shall bé given where the défendant is not found upon the prem- 
ises. it sùbstitutes constfiictive notice for actual notice. 

The remedy of forcible detainer is a spécial, speedy, and almost 
summary one, Donelan v.i^raddy, 107 Ky. 339, 343, 53 S. W. 1038. 
It is, in its widest sensé, a statute of peace, and is intended to pre- 
vent resort to, force. Thp défense is not guilty. The only judgment 
.is restitution. 'No titleçr right is in issue. The single question 
is whether pr not the défendant forcibly detains the premises from 
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the plaintiff. The matter involved is real estate situated within the 
State. If the tenant does not réside upon the premises, or cannot 
be found there because he résides out of the state, why may not the 
State provide how the notice in a proceeding against such a tenant 
shall Se served ? That it is within the power of a state to provide for 
giving constructive notice to nonresidents through publication, and 
thereby obtain jurisdiction to détermine the right and interest of any 
such nonresident in real estate situated within the boundaries of the 
state, is now too well settled by repeated décisions of the Suprême 
Court. Such a method is essential to the détermination of titles and 
constitutes due process, if the publication pursues the statute and the 
notice is of a character which presumptively gives knowledge of the 
proceeding and affords reasonable time to appear and défend. Arndt 
v. Griggs, 134 U. S. 316, 323, 10 Sup. Ct. 557, 33 L. Ed. 918 ; Connor 
V. Tenn. Cent. Ry. Co., 109 Fed. 931, 48 C. C. A. 730, 54 L. R. A. 
687; Huling v. Kaw Valley Rd. Ce, 130 U. S. 559, 9 Sup. Ct. 603, 
33 L. Ed. 1045 ; Ballard v. Hunter, 204 U. S. 241, 262, 27 Sup. Ct. 
261, 51 L. Ed. 461 ; Longyear v. Toolan, 209 U. S. 414, 28 Sup. Ct. 
506, 52 h. Ed. 859. 

Iriasmuch as a proceeding in forcible detainer involves only the im- 
médiate right of possession of a particular parcel of real property, it 
is in the nature of a proceeding in rem. But whether technically so 
or not, the question we hâve to deal with is whether a statute of the 
state which authorizes such a proceeding upon constructive notice, 
when the défendant is not found upon the premises, is due process. 
In Arndt v. Griggs, cited above, a statute of lowa authorized a suit 
in equity for the purpose of removing clouds from titles of lands with- 
in the state, and that nonresidents claiming any interest in the lands 
involved might be given notice by publication, etc. It was objected 
to a decree against a nonresident, by which title to land in the state 
had been cleared by such a proceeding to which he was a party only 
by constructive notice, that such a proceeding was one in personam, 
and therefore void without actual service of process. To this, Mr. 
Justice Brewer said : 

"While thèse propositions are doubtless correct as statements of the gên- 
erai rules respectlng bllls to quiet title, and proceedings In courts of equity, 
they are not applicable or controlling hère. The question Is not what a court 
of equity, by virtue of its gênerai powers and in the absence of a statute, 
might do, but It is, what jurisdiction bas a state over titles to real estate 
within its limits, and what jurisdiction may it give by statute to its own 
courts, to détermine the validlty and extent of the claims of nonresidents to 
such real estate? If a state has no power to bring a nonresident into its 
courts for any purposes by publication, It is impotent to perfect the titles to 
real estate within its limita, held by its own citizens ; and a cloud east upon 
such title by a clalm of a nonresident will remaiu for ail time a cloud, unless 
such nonresident shall voluntarlly corne into its courts for the purpose of 
having it adjudicated. But no such imperfections attend the sovereignty of 
the state. It has controi over property within its limits ; and the condition 
of ownershlp of real estate therein, whether the' owner be stranger or citi 
zen, is subjection to its rules concernlng the holding, the transfer, liability 
to obligations, private or public, and the modes of establlshing titles thereto. 
It cannot bring the person of a nonresident within its limits — its processes 
go not out beyond its borders — but it may détermine the extent of hJa title 
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to real estate wlthln Its limits, and for the purpose of such détermination 
may provide any rëasonable methods of Impartlng notice. Tlie well-being of 
every community requires tliat the title df real estate tlierein sliall be secure, 
and that tliere be convenlent and certain methods of determlning any un- 
settled questions respectlng ît The duty of accompUshlng thls Is ^local In 
Its nature; It Is uot a matter of national concern or vested in the' gênerai 
government; It remains with the state; and, as this duty is one of the state, 
the manner of discharglng it must be determlned by the state, and no pro- 
ceeding whlch it provides can be declared Invalld, unlesa in conflict vs'ith some 
spécial Inhibitions of the Constitution, or agalnst natural justice. So it bas 
been held repeatedly that the procédure establlshed by the state, in thls re- 
spect, is blnding upon the fédéral courts." 

The bringing of nonresidents before the courts of equity by the con- 
structive service of publication has been the constant practice in Ken- 
tucky. Newcomb's Ex. v. Newcomb, 76 Ky. 565, 26 Am. Rep. 222. 
The purpose of notice is to give the défendant an opportunity to ap- 
pear and be heard with respect to his property. The manner in which 
it is to be given and the time within which he may appear are sub- 
ject to the discrétion of the Législature, provided always that it be 
of such character as to raise a rëasonable presumption that the défend- 
ant, if he exercises that degree of care about his property which or- 
dinary men do exercise, will learn of the proceeding and as to where 
and when he may défend. If the législative provision hâve rëasonable 
regard to the character of the proceeding and the probabilities that the 
owner ôf the property will be advised, it is due process. But if either 
the time or the kind of notice are so unreasonable, having regard to 
the proceeding and the rëasonable nécessities of the case, as not to 
create â presumption that the défendant will be warned in time to dé- 
fend, it will not be due process. To déclare a state statute, provid- 
ing for constructive notice against nonresidents in respect to real es- 
tate within the state, void, as not being due process, either by reason 
of thë kind or time of notice, must require a very clear case. Bel- 
lingham B. & Rd. Co. v. New Whatcom, 172 U. S. 314, 19 Sup. Ct. 
205, 43 L. Ed. 460; Ballard v. Hunter, 204 U. S. 241, 262, 2? Sup. 
Ct. 261, 51 L. Ed. 461; Boyd v. EHis, 11 lowa, 97.. The particular 
case we bave before us, that of a tenant holding over after expiration 
of his term, seems to présent no serious question as to the reasonable- 
ness of the manner of giving notice or the time for an appearance. 
There is nothing unreasonable in presurning that such a tenant would 
receive information by a notice posted on the doors of the premises in 
dispute within the time he was required to appear. That they did so 
in ample time is a fact which, if of no other significance, is indicative 
of the reasona.ble character of the notice. Men, whether résidents or 
nonresidents, are presumed to make contracts with référence to the 
laws of the state in which the subject-matter of the contract, if real 
estate, is situated. 

In the casè ôf Bfoderick's Will, 21 Wall. 503, 519, 22 L. Ed. 599, 
Mr. Justice Brailley, in c'onsidering the basis upon which proceedings 
in rem are binding, said: 

"Those vyho cïaim an Interest in perspns or tbings must be chargea wltb 
knowledge of thetr status and condition/' 
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In Ballard v. Hunter, 204 U. S. 341, 262, 27 Sup. Ct. 261, 269, 51 
L. Ed. 461, the court, in considering the dominion of the state over 
land within its borders and the necessity of recognizing proceedings 
which afïect the rights of nonresidents through constructive service, 
said: 

"It shonia be kept In mlnd that the laws of a state corne under the prohi- 
bition of the fourteenth amendaient only when they infringe fundamental 
rights. A law must be framed and Judged of in considération of the prac- 
tical affairs of man. The law cannot give Personal notice of its provisions 
or proceedinga to every one. It charges every one wlth knowledge of Its 
provisions ; of its proceedlngs It must, at times, adopt some f orm of Indirect 
notice, and Indirect notice Is usually efficient notice when the proceedlngs 
affect real estate. Of what concerns or may concern thelr real estate men 
usually keep Informed, and on that probabllity the law may frame its proceed- 
lngs ; Indeed, must frame them, and assume the care of property to ,be uni- 
versal, If it would glve efficleney to many of Its exercises. Thls was polnted 
out in Huling v. Kaw Valley Railway & Improvement Company, 130 U. S. 
559, 9 Sup. Ot. 603, 32 L. Ed. 1045, where it was declared to be the 'duty of 
the owner of real estate, who is a nonresldent, to take measures that in 
some way he shall be represented when hls property is called into réquisi- 
tion; and, if he falls to get notice by the ordlnary publications which hâve 
been usually required in such cases, It is hls misfortune, and he must ablde 
the conséquences.' It makes no différence, therefore, that plalntifCs in error 
dld not hâve Personal notice of the suit to collect the taxes on thelr lands, 
or that taxes had been levled, or knowledge of the law under which the 
taxes had been levied." 

In view of the character and purpose of a proceeding for forcible 
detainer under the Statutes of Kentucky, we conclude that section 
2294 is not void as not afïording due process. 

We now corne to the merits. This aspect of the case turns upon an 
extension clause in the lease, which was in thèse words : 

"It Is further understood and agreed by and between lessor and lessees 
tbat at any time, not less than six months before the termlnation of thls 
lease, if ail stipulations, covenants and agreements hereln entered Into by 
lessees shall hâve been f uUy carried out, perf ormed and executed by them, 
the lessees shall hâve the option to extend the terms of thls lease for an 
additlonal period and term of five (5) years, provided sald lessees will agrée 
and covenant to pay for said leased premlses the hlghest amount of rent 
which can be secured by and which shall be offered to lessor therefor by any 
responslble party." 

The obvious meaning of this is that the lessees hâve the option for 
an extension of five years, provided they should exercise it not less 
than six months before the lease expired by agreeing and covenanting 
to pay a rent equal to the highest offer which the lessors might secure 
from a responsible lessee before the expiration of the lease. This 
covenant or agreement as to the rental of the extended term is not 
that they will pay the highest responsible offer. which the lessor may 
then hâve, but the highest that "can be secured," the highest which 
"shall be offered" before the new term shall begin. The indefinite 
rental is to be made definite, if no agreement has been come to, by the 
amount of the best responsible offer made to the lessor before the old 
lease shall terminate. This is the construction which the court below 
put upon the extension clause, and is the construction which the par- 
ties themselves put upon it, as shown by their letters and conduct. . 
169 F.— 34 
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The foufth finding of fact made by Judge Evans is in thèse words: 

"That on Qctober 21, 1907, the lessees, W«ber Bros,, wrote and dellvei-ed 
to the Grand Lodge of Kentucky (F. & A, M;), the lessor, a communication 
In the foUoTylng language, namely: 

"'Liouisvllle, Ky., Oetobér 21, 1907. To the Masonlc Grand Lodge of Ken- 
tucky, F. & A. M.: Notice is hereby glven under lease made by the Masouic 
Grand' Lodge, party of the flrst part, and David B. aod Max Weber, party 
of the peçond part, wherein under sald lease notice must be given six months 
prlor to the expiration of the flve years, of the Intention of renewal of the 
lease., JVe bepeby avail ourselves of the option and the herein notice is 
hereby glven In conforming vylth sald lease. <■ 'Wgber Bros.' 

"But tte çOurt flnds that the lessees did not at any time otherwise 'agrée 
or coyenflnt' to pay the hlghest amount of rent ofCered the lessor for the 
preml'SeS, noir, otherwise than as may be shown in. sald communication In 
writlng, ténd^r any agreèment or covenant to do so." 

Theifth and sixth findings of fact dèal with what was donc, and 
include the correspondence. They are as follows: 

"(5) Thàt nothlng more in respect to the matter was done by elther party 
to the cohtract until Februàry 22, 1908, on whlch date .a" communication in 
wrltlng' Was cent by the léssôr to, and on the next day It was recel ved by, 
the lessees, Éind whlch communication was as follows, viz.: 

" 'LoniSyjllie, Ky., Februarjr 22, 190a Megsi-s. Weber Bros., Chicago, 111. 
Gentlenieh: We beg to acknowledge receipt of your letter of récent date, 
notlfj'là'g thls'board that yOu désire to atail yourselves of the opinion con- 
tained In your lease with the Grand Lodge of Kentucky F. & A, M., for the 
Masonlc Théâtre in this clty. We beg to advise you that we hâve had an 
Offer toi a considérable higher rent than called for In the termsôf the présent 
lease. We shall be very glad tû take up this matter with you elther in per- 
son or with your représentative, at any time In the near future that is agree- 
able to yourself. We awalt , with Interest your further adyices.' 

"Nothlng ftifther was eVer heard of or clone with the 'offer' referred to In 
this communication. It was ■ never otherwise mentloned to the lessees, nor 
was any claim otherwise eyer based upon it by the lessor. Said olïer was 
afterward? always ignored atid disregarded by both lessor and lessees, and 
It was not made by a 'resp9<»?lt)Ie party.' 

"(6) That thereafter the fôllowlng communications in writing passed be- 
tween the parties on the respective dates nampd. in them, to wlt; The les- 
sees sent to lessor the foUowlng lètter: 

" 'Chicago, m., Februàry ! 25, 1908. In answer to yours of the 22nd Inst. 
I hâve this djay sent letter to Hf- Samuel A. Lederman, with the firm of 
Kohn, Balrd & Spindle, attorheys at law. Klndly take up our negotiations 
for extension of Masonlc Théâtre lease with him.' 

"To whlch the lessor replied as follows: 

"'Februftrjr 26, 1908. We are In receipt of your favôr of the 25th inst., 
requesting that we take up negotiations for the extensions of the Masonic 
Théâtre lease with Mr. Samuel Lederman. We are writing to Mr. Lederman 
to-day and hope to be able to hâve a conférence with him in regard to this 
lease in thé very near future.' 

"The lessees then wrote as follows: 

" 'Chicagol Februàry 29, 1908: Recelved yours of Februàry 26th, also a 
letter from; Mr>' Lederman making it impossible for Mr. Lederman to act for 
us. As there Is yet more than six months prlor to the expiration of our 
lease, there ijsplenty of time for a conférence over sa me and also when the 
lease provlâés for the flve yéars extension, of whlch we hâve already 
availed oïlrSélVes. I shall be In Louisville sometime in May or June, whlch 
will be la plenty' time to confer in the matter. Anythiwg on the subject of 
importance, kindly advise us.' , 

"Later the lessor wrote as follows: 

" 'Louisville, Ky., Àpril t, 1908. Messrs. Weber Bros., Chicago, 111. Gen- 
demen: It is the désire of this board to close the matter of a new lease for 
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the Masonic Temple Théâtre at the very earllest possible moment, aod slnce 
you hâve expressed your désire to avail yourselves of the option embodied in 
the présent lease, we teg to inform you that we would like to close this 
matter up this week, and hope that you can make arrangements ta be in 
Louisville in person. 

" 'We might mention that we hâve had a bona flde proposition of an an- 
nual rental of $10,000.00 payable monthly in advance, and which Includes the 
expendlture of not less than $10,000.00 for improvements in decorating and 
puttlng the théâtre in flrst-clasB condition. This proposition also provides 
that we shall be pald one-half of the net receipts for the year, provided It 
amounts to more than $10,000.00. 

" 'We hâve also had another proposition which Is a verbal one of an 
annual rental of $15,000.00 a year ; and still a third one which will be sub- 
mitted to us, we think. In the next day or so. 

" 'Kindly let the wrlter hear from you by wire promptly upon receipt here- 
of, exactly when we may expect you in Louisville.' 

"The lessees replied as foUows: 

" 'Chicago, April 9, 1908. Dear Sir: In answer to yours of Aprll 7th. 
There is a great deal more to consider than a bona 'flde offer. If you will 
look at our lease you wlU flnd the responsibility and other conditions will 
détermine how much we are to pay. We must hâve the names and addresses 
of ail bona flde bidders, so that we may hâve an opportunlty to look up their 
standing. A verbal proposition is no proposition at ail, a proposition , based 
upon the receipts is no proposition for us to consider. Under our lease we 
hâve until August 24th to negotiate and to détermine how much we are to 
pay tBe next flve years. I expect to be in Louisville within ten days or two 
weeks. I shall let you know the day before I arrive in Louisville. My busi- 
ness hère will not allow me to leave at this time. A stock house will increase 
your rates of Insurance.' 

"And also as foUows: 

"'Chicago, April 21, 1908. Dear Sir: I wlsh to notify you and through 
you the board of trustées and others that may wlsh to know, that I will be 
In Louisville the morning of May 5th to consult as to the future policy of the 
Masonic Théâtre for which we hold lease. At 11 a. m., of May 5th, I shall 
call upon the Grand Secretary, Bro. Grant, when you shall be able to flnd 
me.' " 

The seventh and eighth findings relate to an offer made by the Bos- 
ton Amusement Company, its incorporation, and the détails of its 
proposai for the property. 

The ninth finding was as f ollows : 

"That the lessees, Weber Bros., on May 5, 1908, upon being shown the 
same, refused to meet the offer so made by the Boston Amusement Company, 
and hâve never agreed or covenanted, or ofCered to agrée or covenant, to pay 
the higher amount of rent offered to be pald for the premises either by the 
Boston Amusement Company or by any other person, unless such agreement 
and covenant is contained in the letter of October 21, 1907. As shown, 
however, in finding 3, the lessees, in the way and for the purpose therein 
stated, dld on August 5, 1908, tender $300 to the lessor, which was refused." 

The tenth finding is that on May 19, 1908, the lessor entered into a 
contract with the Boston Amusement Company upon the terms of the 
proposai made by it, the stipulated rental being for a much larger sum 
than the rental which the Weber Bros, had theretofore paid. 

The eleventh and fourteenth . findings are in effect that the Boston 
Amusement Company was "a responsible party," and the bond execut- 
ed by them as a guaranty of performance of contract sufficient. 

The twelfth and thirteenth findings were as foUows : 

"(12) That no offer was ever made by any named or responsible person 
to pay a higher rent for the premises than that offered by the Boston Amuse- 
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filfeht Ôompàny, nor was any ofler other than that ever made by any named 
rèsponslblë petson other than Weber Bros., who subsequently, under certain 
conditions, to wlt, that they be allowed to bave performances on Sundays 
and on the nlghts of the three dayS the premlses would be occupied by the 
Grand Lodge, dld offer to pay a higher rental, to wlt, $10,000, but the lessor 
refused to rent the premlses at ail for Sunday performances, or for the three 
nlghts referred to. Who the other persons were, if any, referred to In the 
lessor's letter of April 7, 1908, as maklng higher oflfers, was not dlsclosed by 
the testimony, nor did the lessor ever insist upon the lessees meeting such 
other olïers. 

"(13) That after May 6, 1908, the lessor decllned and refused to hâve fur- 
ther negotiatlons wlth Weber Bros., though the latter frequently requested 
It and inslsted that they had a rlght to another term ; but when so dolng 
they did not agrée or covenant nor offer to agrée or covenant to pay any 
higher rent than they were already paylng, except as stated in flnding 12; 
nor dld they ever retract thelr refusai to meet the offer of the Boston Amuse- 
ment Company mentloned in flnding No. 9." 

Upon the facts thus found, the findings of law and conclusion of the 
court was that Weber Bros, were guilty of the forcible detainer com- 
plained ofj and that the Grand Lodge was entitled to a judgment for 
the restitution of the premises and costs. 

The communication of October SI, 1907, set out above, was not, in 
îtself , an agreement and covenant, within the meaning of the extension 
clause of the lease. This notification was four months before the ej{- 
piratioh of the right tô exercise the option, and was regarded, as 
shown by subséquent conduct of both parties, as an expression of a 
purpose to obtain an exteijsion. Strictly construed, the time within 
which the lessees might "agrée and covenant," as provided by the 
lease, expired on February 23d. But the défendants in erj-or seem to 
hâve regarded the question of an agreement as to such future ren- 
tal as extending to time of expiration of the lease, and we shall as- 
sume that tp be the situation. On Febru^ry 23d, the lessor advised the 
lessees' that it had an offer of a higher rent than called for by the ex- 
isting léàsë. No spécifie information was given as to what the offer 
was or whether made by "a responsible party." Nothirig more appears 
about the offer referred to, but the' lessees did not then or at any later 
date' "agreë and covenant" to meet that offer if from a responsible 
party. Ori February 25th the lessees replied, saying that the negotia- 
tions would be taken vip for them by one Mr. Lederman, acting for 
them. Nothing came of this, as Mr. lederman could not or would 
not act. The letter of February 29th, set out above, shows that the 
lessees clâirned that there was yet six months within which the rental 
might be fixed. The claim therein advanced is coupled with the insis- 
tence that they had "already availed themselves" of the option extend- 
ed by the lease,. referring to their letter of October 21st. When in- 
formed on April 7th of the proposais referred to in. the letter of that 
date, they replied under date of April 9th, asserting "that they hâve 
until August 24th tb negotiate and détermine how much we are to pay 
the next five years." On May 5th the court found that when shown 
the detailed offer of the Boston Amusement Company they then re- 
fused to meet that offer, and that they never thereafter agreed to pay 
the higher rent so offered by that company, it being the offer of a re- 
sponsible person. 
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Now, whether the right of the lessees to "agrée and covenant" to 
pay for the extended term the higher rent which might be secured be- 
fore expiration of the lease terminated on February 23d, when the 
option terminated, or extended to August 33d, they did not at any 
time so agrée or covenant, if the letter of October 21st was not such 
covenant. But it is said that the lessor prematurely rented the prop- 
erty to the Boston Amusement Company, and that they refused to 
reopen negotiations after May 6th, when they refused to meet the of- 
fer of the Boston Amusement Company. Assuming that the lessees 
had until August 23d to meet the offer of that company, the lessor had 
a right to treat the refusai to meet that offer on May 5th as a definite 
refusai to avail themselves of the option and to act accordingly. 

When in anticipation of the time of performance one definitely and 
specifically refuses to do something which he is obligated to do, so that 
it amounts to a refusai to go on with the contract, it may be treated 
as a breach by anticipation, and the other party may, at his élection, 
treat the contract as abandoned, and act accordingly. The principle 
is well settled and applied in many cases. Hockster v. De la Tour, 2 
Ed. & Bl. 678 ; Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 h. 
Ed. 953; Cherry Valley Iron Wks. v. Florence River Co., 64 Fed. 
569, 12 C. C. A. 306 ; Michigan Yacht Co. v. Busch, 143 Fed. 929, 
75 C. C. A. 109 ; McBath v. Jones Cotton Co., 149 Fed. 383, 79 C. C. 
A. 203. 

But whether the refusai to accept the ofifer of the Boston Company 
might be treated as an abandonment of the contract before the time of 
performance or not, the matter is of no advantage to the plaintiffs in 
error, because they did not after that refusai, and before August 23d, 
agrée or covenant to meet that rent. Only by so doing could they put 
themselves in jn position of advantage in conséquence of the prématuré 
renting of the property by the lessor, or in refusing to reopen nego- 
tiations. 

There was no error in the judgment of the court below, and it is 
accordingly affirmed. 

NOra — The foUowing Is the opinion of Evans, District Judge, In the court 
below: 

EVANS, District Judge. The wrlt of forcIWe detalner In this case was 
issued by a justice of the peace.. The lessees, Weber Bros., flled a pétition 
and bond and removed the proceedings to this court, and the lessor's motion 
to romand it was overruled, upon the authorlty of Madlsonvllle Traction Com- 
pany V. St. Bernard Mining Company, 196 U. S. 239, 25 Sup. Ot. 251, 49 h. 
Ed. 462, which affirmed the same case in 130 Fed. 789. ' 

Under the practice act (section 914, Eev. St. U. S. [U. S. Comp. St. 1901, p. 
684]) we must endeavor to make the practice hère conform as near as may be 
to the practice in the state courts In such cases as prescribed by sections 452- 
469 of the Civil Code of Practice. The practice in such cases, In the court of 
a justice of the peace at the outset, and In the traverse of the Inquisition 
whereby the case could be removed to the circuit court of the state, is neces- 
sarlly very différent In détail from the practice hère, where only one court of 
the first Instance can hâve the case before It. However, no trouble seems to 
hâve corne out of thls circumstance, and the parties entered Into and flled 
a stipulation In writing, waivlng a jury and consentlng to a trial by the court. 
The évidence was heard and the case argued at length, and in response to 
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the requestpjf cpjîBsel ihe court has made separate flndings of fact and conclu- 
sions of la'Wr, Vhïch wlll be fllèd and madé part of the record. 

The case Bas hotbèMi Tree from douftW as to the rlghts of the respective 
parties— doubts growing ont of the obscurity of the clause In the lease upon 
whlch the controversy turns, especlally as a simllar charactpristie Is prom- 
inent in the letter or notice of October 21, 1007, written to the lessor by the 
lesseeë. The important clause In the leaSe is as follows: ''it is further un- 
derstood and agreed by and between lessoi* and lessees that at any time, not 
less than six months before the termlnation of thls lease, If ail stipulations, 
covenants, and agreenients hereln entered Into by lessees shall hâve been fuUy 
earried out, performed, and exeeuted by them, the lessees shall hâve the op- 
tion tjt) extend the terms of thls lease for an addltional perlod and term of five 
(5) years, provided said lessees will agrée ànd covenant to pay for said leased 
prémices the highest amount of rent which can be secured by and vchlch shall 
be olïered to lessor therefor by any responsible party." 

It was clear enough that the lessees must exercise the option thus glven 
them on or before the close of February 23, 1908 (that being the beginning of 
the six-months perlod) which time, from the standpoint of the lessor of the 
theater property, was evldently flxed for reasons which are obvious, inasmuch 
as sucJj property can only be rented to a limited class of tenants, and time Is 
needed to reach them. It is eilually obvious that the lessees had the right to 
withhold action upon the option until the last moment of the last day pre- 
ceding the beginning of the six months perlod. But whether the offer of the 
higher rent must also be obtalned and communlcated by the lessor to the 
lessees, and whether the lessees must flnally aet thereon before the beginning 
of the, slx-months perlod, are matters which are not in terms set forth in the 
lease. , If they had been, it Is probable that thls controversy niight bave been 
avoidea. If a proper interprétation of the contract requires the landlord to ob- 
tain ofCers In advance of the beginning of the slx-months perlod, so as to be 
always ready to communlcate them to the lessees as soon as the latter declar- 
ed h!s purposè to ttike advantage of the option, then obviously there must be 
a Jùdgmetit In favor of lessees, because no communication of a higher offer 
was nafidebefore February 24, 1908; it belïig entirely clear that the letter of 
the lessor, ; dated February 22, 1908, was insufficlent, not so much in Its in- 
deflnlteness In not naming the amount of the offer and the person who made 
It, as because the lessor never afterwards Inslsted upon that offer, and In 
fact It Waè always afterwards Ignored ârid dlsregarded — a coiirse of conduct 
which demonstrates that no reliance was ever placed upon it by the lessor 
as a factor in the questions to be solved, nor as the ofïer of a "responsibl-e 
party." Furthermore, If the Interprétation referred to Is tht; correct one, the 
lessees vfetë not bound to'&gree or covenant to pay any higher rent because 
none was oflfered by a responsible party prior to February 24, 1908, nor would 
they hâve been bound to meet the offer of the Boston Amusement Company, 
presently to be mentioned; inasmuch as that offer was not made until long 
after February 23, 1008, namély, on Marth 27, 1908. 

But can that interprétation be the proper oneV The notice that the lessees 
intendedi to exercise the option was glven October 21, 1907; but that accidentai 
circumstanee as to date cannot Itself flx the rule for determiuiug what the 
coutract means. In view of the- fact, already referred to, thut the lessees had 
the right to walt until February 23, 1908, before exercising thelr option at 
ail. The rlghts (as distlnguished from the opportunltles) of the parties must 
be the same under the contract, whether the purpose to avail themselves of 
the option was manlfested by the lessees upon any one day or another within 
the prescribed llniit. It was frankly conceded by the learned counsel for the 
lessees that, If the notice that the option would be exereised had been glven 
on February 33, ,1908, the lessor would Jiave had a reasonable time after that 
date to obtain offers of a higher rent, and that after notice of.such otters was 
communicateid tç» the lessees the lafter would hâve had a reasonable time with- 
in which to invçstigate the responslblllty of the parties making the offers, to 
détermine whether to meet tbose offers, or any of them, by ,agreelng and cove- 
nanting to pay as much rent as the highest offer called for, No reasonable 
time clause, ^owever, is found In the contract, and It must be put there by 
construction; ^f it gets In at ail, The same maj also be said as to glving "no- 
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tlce." Givlng notice would no doubt be a practical mode of procédure ; but 
the contract says nothing about It. Notice, therefore, has probably been glven 
more Importance in the discussion than It was entltled to, thus mmlmlzmg the 
actual stipulations upon whlch the rlght to another flve-year terni was made 
to dépend.' The option and the rlght to exercise It were on the slde of the 
lessees. They alone could say whether they would take the premises for an- 
other term, elther at the old or at a higher rental. If they said they wanted 
a further term, they were entltled to it, not upon givlng notice merely, but 
only upon the express and most important condition that they should "agrée 
and covenant to pay for the leased premises the highest amount of rent wlilch 
can be secured by and whlch shall be offered to lessor therefor by any re- 
sponslble party." 

No express langiiage confines the opération of this clause In the contract to 
any partlcular time prior to August 23, 1908, and after a most careful consid- 
ération of the subject the court has reached the conclusion that It has no 
power under the facts of this case to do so by construction. We are, Indeed, 
satisfled that the parties themselves dld not so intend. We thlnk the offer 
of March 27, 1908, was wlthin tlme, and that the lessees were bound to meet 
It if they deslred to continue their term another flve years, unless the Boston 
Amusement Company was not a responslble party. The contract, as we hâve 
seen, gave the lessees the rlght to continue the term, provlded they should 
"agrée and covenant to pay" higher rent, etc. This provlso was the substantial 
élément in the contract, without compllance with whlch the lessees could not 
entltle themselves to an extension of their term. It also seems to the court 
that their letter, or notice, dated October 21, 1907, does not of Itself agrée or 
covenant to do anythlng In the matter of paying a higher rent, and, as we hâve 
found the fact to be, they never otherwlse at any time agreed or covenanted, 
or offered to agrée or covenant, or tendered any agreement or covenant, to do 
that partlcular thlng, although their right to an extension of their term de- 
pended upon it That letter was as follows: 

"Loalsville, Ky., October 21, 1907. 

"To the Masonic Grand Lodge of Kentuclcy, F. & A. M.: Notice is hereby 
glven under lease made by the Masonic Grand Lodge, party of the first part, 
and David B. and Max Weber, party of the second part, whereln under said 
lease notice must be glven six months prior to the expiration of the flve years, 
of the Intention of renewal of the lease. We hereby avail ourselves of the op- 
tion, and the hereln notice Is hereby glven In conforming with said lease. 

"Weber Bros." 

Though in express terms this writlng Is a "notice" that the lessees wanted 
to avail themselves of the right to extend the term, the contention of the 
lessees now Is that it expressed, or should be constnied as expressing, an 
agreement and covenant such as the lease ealls for. Whlle that might be true 
if no higher rent were olCered, we do not thlnk the contract admlts of a con- 
struction whlch would so easlly extend the term for five years longer, where 
a higher rent had been offered; and we are constralned to the conclusion that 
the letter does not agrée or covenant to pay any higher rent, and that it was 
never intended so to agrée nor covenant. This conclusion appears inévitable 
from the letter itself, aud It is abundantly fortlfled by the correspondence and 
by the lessees' refusai to meet the offer of the Boston Amusement Company. 

In cases where the meanlng of a contract is doubtful or obscure, the court, 
in construing it, Is at llberty to recelve ald from the construction which the 
parties themselves hâve put upon it; and It is clear from the lessees' letters 
of Pebruary 29, 1908, and Aprll 9, 1908, that they understood the contract to 
glve tlie lessor untll August 23, 1908, to do the thlngs whieh their counsel now 
contends should hâve been done prior to February 24, 1908, or, at ail events, 
prior to May 6, 1908. Instead of meeting the offer of the lîoston Amusement 
Company, the lessees on May 5, 1908, expUcitly refused to do so. After their 
refusai the lessor accepted the offer of that company. We by no means think 
that this act upon the part of the lessor, when vlewed by Itself, excluded or 
affected the rlght of the lessees at any time prior to August 24, 1908, to ex- 
tend their term by agreelng and covenantlng to pay the highest rent ofiCered by 
any responslble person; but, although the lessees may hâve had the locus 
penitentlaij even as to the offer of the Boston Amusement Company, untll that 
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offer was accepted by the lessor, the lessees may possibly hâve been estopped, 
as between tbem and the Boston Amusement Company, at least, by their re- 
fusai on May 5th to; meet that offer. 

However thèse propositions may be In the abstract, the view we take is that 
the lessees never agreed and covenanted, nor ofCered to agrée and covenant, 
to pay the hlgher rent offerod by anybody except themselves. On the contrary, 
they seem studlously to hâve avolded making any snch agreement or covenant 
at any time. ïhis appears to be ail the more slgiilflcant when we recall that 
the coutract did not require them to give any surety upon such agreement or 
covenant It was to be made entirely upon thelr own crédit and responsibility. 
We think they never made such agreement in any form, and by reason of their 
fallure to do so never performed the esseutial condition précèdent upon which 
their right to extend their tenu depended. With that offer outstanding they 
had no right to the pren lises for another term at $9,000 a year, while refusing 
or falling to meet a niuch higher offer made to the lessor. The lessees v^^ere 
only entitled to the leased property upon undertakings in a blnding way to pay 
the hlgher rent ofCered. This undertaking they failed to make or offer to 
make. 

We had some doubts about the responsibility of the Boston Amusement 
Company ; but when we reflected that this litigation, per se, proved the very 
considérable earnlng capacity of the theater, that the capital stock and the 
' guaranty bond largely supplemented that capacity, and that the lessor was 
satisfled with the seeurity for the rent of its own property, we concluded that 
the lessor had the advantage upon this question under ail the circumstances 
of a case where a higher offer had been made which the lessees had not only 
expressly refused to meet, but had entirely failed to agrée and covenant to 
meet, although dolng so was the express condition upon compllance with which 
aloue they çould become entitled to another term of five years. Under the terms 
of the.lease for one flve years the lessor was entitled to get for the next flve 
years the hlghest rent any responslble party offered, and It would be nelther 
just nor accordlng to that contract to hold that the lessees should get the 
property iwithout paylng the increased rental. 

Saylng and giving notice that they intended to exercise the option was a 
very Inslgnlflcant and easy task for the lessees, compared to the other provi- 
sions and conditions in the contract as to agreeing and covenanting to pay the 
hlgher rent They did the easy thing of giving notice ; but as we bave repeat- 
edly sald, tbey failed to do the altogether essentlal thing of agreeing to pay the 
hlghest rent. 

Upon the whole case, we think the judgment should be that the lessor should 
tvave restitution of the premises and costsof the action. 



UNITED STATES COAL CO. v. PINKERTON et al. 
(Circuit Court of Appeals, Sixth Circuit May 8, 1909.) 
No. 1,869. 

1. Trial (§ 280*)— Exceptions— Instructions— Assumed Facts. 

An exception to so much of a paragraph of the charge as assumed a 
certain state of facts was defectlve as too broad, where It did not except 
to any partlcular fact but to a collection of facts, and failed to call at- 
tention to any explanatlon or addltlonal fact 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 691, 692; Dec 
Dig. § 280.»] 

2. Trial (§ 192») — Instructions— Assumed Facts. 

A fédéral court in Its charge may assume facts which hâve been well 
establlshed. 

[Ed. Note. — For other cases, see Trial, Cent Dlg. § 432 ; Dec. Dig. $ 
192.*] 

*For other cases see same topic & ! kuiiIBbb In Dec. & Am. Digs. 1907 to date, & Bep'r Inâoze» 



UNITED STATES COAL CO. V. PINKERTON. 537 

8. Mastee and Servant {§ 80*) — Contbact of Emplotment— Evidence. 

Evidence held to vrarrant a flndlng that plaintlff understood that Its serv- 
ices were belng rendered for and on the crédit of défendant company, 
and not for an Indeflnite commlttee of coal operators who vcere each to 
contrlbute a proportionate share. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. f 118 ; 
Dec. DIg. § 80.*] 
4. Mastbb and Servant (§ 7*)— Conteact of Employment— Modification- 
Meeting OF MiNDS. 

Where plaintlff orlginally contracted for the rendltlon of services and 
the maklng of dlsbursements for défendant company, there could be no 
subséquent modification of such contract, substltuting for défendant a 
commlttee of coal operators who had agreed to contrlbute pro rata to the 
expansé of plalntifts employment, without a meeting of mlnds. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig.' § 7; 
Dec. Dlg. § 7.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

F. A. Quail, for plaintiff in error. 
W. B. Sanders, for défendants in error. 

Before LURTON and WARRINGTON, Circuit Judges, and 
KNAPPEN, District Judge. 

LURTON, Circuit Judge. This was an action to recover a balance 
of $10,038.87, claimed to be due to the défendants in error, who did 
business as the Pinkerton National Détective Agency, by the United 
States Coal Company, a coal mining corporation of the state of Ohio, 
for services rendered and money advanced at its instance and request. 
The défense was that the coal company was not the debtor, but that 
the Pinkerton Agency advanced the money and rendered the services 
mentioned at the instance of a commlttee composed of représentatives 
of a number of coal mining companies, and that the coal company sued 
did not assume or promise to pay the expenses incurred under that 
employment. 

That the issue may be better understood, it is essential to state cer- 
tain facts: In the spring of 1906, there was a strike among the union 
coal miners employed in the Ohio coal fields, and as a conséquence 
nearly ail of the Ohio mines were compelled to suspend opérations. 
To break this strike was deemed necessary, and for this purpose a 
large number of coal operators arranged for concerted action through 
a commlttee of représentatives. There was évidence tending to show 
that this commlttee was authorized to sélect some one mine and operate 
it at the common expense, through the aid of nonunion miners pro- 
cured and protected by the détective agency operated by the Pinker- 
tons. One of the mines owned by the United States Coal Company, 
known as the "Plum Run Mine," was selected as best situated for 
the experiment, and there was évidence tending to show that the gên- 
erai manager of that coal company was requested and authorized to 
arrange with the Pinkerton Agency for the men and the guards neces- 
sary to operate that mine. The gênerai manager of that company 
was one H. E. Willard, who had long been acting in that capacity. 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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That the Services of the Pinkerton Agency were secured by Mr. Wil'* 
lard, and that .âH 'of sûch servicès^nd advances were:directly in con- 
nection with the opération of the Plum Run mine oWned by the Unit- 
ed States Coal Company, and at the sole instance and request of Mr. 
Willard, was shown beyond dispute; - Day by day reports were made 
to Mr. Willard, and ail accounts for services and expenditures were 
rendered to the United States Coal Company. Upon an account so 
rendered to that company, a payment was made by its own check of 
$6,000, though it îs shown that this was made out of money supplied 
to it by the associated operators. 

The claim of the plaintiffs below was that they rendered thèse serv- 
ices to the United States Coal Company and upon the property of that 
Company, and at the instance and request of its gênerai manager. The 
insistence of the défendant below was that, although such services and 
advances were apparently made upon and about its coal mine, and at 
the instance of Mr. Willard, its gênerai manager, in truth and fact 
Mr. Willard was not in that matter acting as its gênerai manager, but 
under the direction and authority of the committee of co-operating 
rhining companies, and that, although the services and expenditures 
were apparently rendered to it and upon its property, in fact its said 
mine was being operated at the expense of the co-operating companies, 
each of whom expected to benefit by the moral effect of a successful 
opération of that mine by nonunion strike breakers, under the protec- 
tion of the Pinkerton Détective Agency. That the men hired by the 
Pinkertons were carried on the payroll of that company exclusively is 
not disputed. But it is said that the èxpense of procuring them and of 
guarding them âgainst the attack of the strikers was an expense which 
was to be borne pro rata by the co-operating companies. 

The question is whether there was any agreement that the défend- 
ants in error should look to thèse co-operating companies for their bill 
as joint contractors, or whether they may look to the United States 
Coal Company as paymaster, without regard to any arrangement by 
which other companies might divide the expenses between them. As 
the case turns upon this, we set out the more material part of the 
évidence of H. E. Willard, the gênerai manager of the business of the 
United States Coal Company, and the witness upon whose évidence 
the plaintiff in error must rely to escape liability. 

After referring to.the very extensive strike of coal miners, affect- 
ing nearly every mine in Ohio, he tells of several interviews with Mr. 
Frank J. Heine, the superintendent of the Pinkerton Détective Agency, 
After stating his relations to the plaintifï in error, he says that about 
May 8th he sent for Mr. Heine and had a conférence with him in the 
office of the United States Coal Company in Cleveland. In this first 
interview he testifies that he told Heine : 

' 'I would like to get his priées and terms for the employment of the 
members of their agency, and to consùlt with Kim relative to the openlng a 
mine for the operators of Ohio, ahd his terms and priées.' 

"There wasn't much discussion of détails. He gave me the prlce at which 
we could hire his operatlves," etc. 

Asked what he said of the coal miners' strike and its extent, he 
replied: 
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"I saîd to hlm In a gênerai way that the operators of Ohlo were glvlng 
the matter considération to operate mines or a mine, and that they had In- 
structed me to Interview différent people relative to brinylng about a state of 
aftalrs of that kind." 

He also told him that he had just returned from a meeting of op- 
erators at Columbus, and was to hâve another on May llth, but "did 
not say much to him, except that there had been a meeting at Colum- 
bus." 

Referring to a la ter meeting, which he says occurred on the llth 
of May, he says he told him that he "had submitted his terms and 
price to the committee of fourteen and other gentlemen who were in- 
terested in this project, and they had authorized me to employ the 
Pinkerton Agency," and that arrangements had been so far concluded 
at that meeting that ^ye would go ahead with the project. 

Other évidence shows that on the 12th he again saw Heine. What 
passed between them, he does not say, f urther than that Heine said : 

"He would open an office over hère at 236 Superior street for the employ- 
ment of guards, and would get thelr men In various parts of the country look- 
ing out to get men that might be avallàble to act as mlners, and ta get them 
transported." 

In accordance with the arrangements thus concluded, not later than 
the 12th of May, the défendants in error's services were at the com- 
mand of Willard, and men and gtiards began, as a resuit of the ac- 
tivity of the agency, to arrive at the mines of the plaintiff in error on 
the 16th of May. Ùp to this time there had been nothing to indicate 
to Heine that he was to look to any other principal than the company 
whose mine was to be opened and operated through the service of his 
agency. Certainly there had been no indication of the names of any 
other principals, no definite statement that any other companies were 
to bear or share in the expense of operating a mine which was the 
exclusive property of the plaintiff in error. Frôm other, but uncon- 
tradicted, évidence, it is shown that Heine was then directed to report 
daily to Willard and to sen4 the bills to the plaintiff in error. 

Willard's évidence of the occurrence prior to May 18th, aside from 
the conflicting évidence of Heine and others who testified about thèse 
negotiations, shows contract, made under circumstances which in law 
imply the promise of the United States Coal Company to pay the ex- 
pense which the défendants in error were induced to incur, at the re- 
quest of its gênerai manager, upon and about its exclusive property. 
If there was any modification of this implied obligation, any substitu- 
tion of an agreement to look to the "coal operators of Ohio," or to 
any unnamed committee representing that riumerous body of inde- 
pendent companies, partnerships, and individuals, it must hâve occur- 
red after défendants in error had rendered much service and incurred 
much expense under the original agreement shown by the évidence to 
which we hâve already referred. The first disclosure to the agent of 
the défendants in error of even the names of this mysterious com- 
mittee of 14, or of any plan of that committee for sharing in the ex- 
pense of operating the private mine of the pïaintiff in error, occurs 
in the évidence of Willard and of Heine as to a meeting which oc- 
curred either on May 17th or 18th. As to that meeting Willard tes- 
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tified that he told Heine that there had been on that day a meeting of 
the operators' committee, and that the plans suggested by him, Heine, 
had béen approved, as well as the contract which they had agreed upon 
at the earlier interview. He then says that Mr. Heine said that the 
expense was going to be veiy heavy, and that he wished to kncw, 
"who is in this thing" ? He continues as follows : 

"I told hlm that the state of Ohlo, and the United Status Coal Company 
Included wlth the rest. When I speak of the state of Ohlo, I mean tbe 
operators ownlng mines In the state of Ohlo. And that they had held a meet- 
ing at Columbus, and had appointed a committee of fourteen ; the committee 
of fourteen had authorized me to act as their agent, and to operate for them 
our Plum Run mine ; that I had made such arrangements wlth the committee 
of fourteen and other gentlemen as completely satlsfled me that the money 
would be forthcoming, and that I would see that he got his mojiey. 

"Q. Were those arrangements made at the meeting you hâve mentionedî A. 
Tes, sir. Q. And you told tilm what on the subject of money being ralsedî A. 
That ail of the operators who had entered Into thls agreement would pay pro 
rata amount on the amount of coal produced In thelr mines ; that a levy had 
been made at this meeting ; and that the United States Coal Company would 
pay its pro rata share wlth the rest. Q. What did he say about that? A. 
Mr. Heine said at that tlme that hIs bill would probably, before we got 
through wlth It, amount to considérable money; that he did not belleve that the 
optlmistic vlews that the operators had of gettlng through wlth It in two or 
three weeks would be reallzed ; he thought it would taUe longer ; and he want- 
ed to know what men of large ablUty were behind the thing, so that when the 
bills corne due they would be pald. Q, What did you say on that subject to 
him? A. I named to hlm men that were Interested in the proJect. Q. What 
nàmes did you mention? A. I told him Mr. Winder, and named to hlm ail 
the members of the committee of fourteen, and. In addition to that, some local 
coal operators. Q. Give the names you gave hlm? A. I told him Mr. Windec, 
Mr. Chapman, Mr. Cunningham, Mr. Zerbe, Mr. Hornlcle, Mr. Osbom, Mr. 
Roby, Mr. Newell. Q. Do you recall ail the names that you did give him? 
A. No; I had thera ail fresh In my mlnd at that tlme. There were other 
gentlemen Who were members of the committee of fourteen that hâve escaped 
my mlnd; I know thelr résidence and the mines they operate, but I don't just 
recall their names at this minute. Q. Did you know them then? A. Yes, sir. 
Q. When you gave hlm those names, what did he say? A. I don't remember 
just what he said— just the words he replied In. Q. Not the words ; the sub- 
stance of it? A. The substance was that apparently — I supposed — that he 
thought it was ail rlght. (Objection.) He seemed satlsfled. (Objection by 
counsel for plaintiffs.) The Court: Tell what he said, or the substance of 
It. Q. Did he say any thing at that time, or did you say any thing, about the 
United States Coal Company paying ail thls expense? Did you say that the 
United States Coal Company would bear ail the expense and pay ail their 
bills.î A. No. Q. Did you say that at the earlier talk? A. No. Q. Did he say 
that he wanted them to? A. No. Q. Did he say that at any tlme? A. Not 
that I remember of." 

We do not find any substantial évidence that Heine was informed 
prior to this interview of any arrangement between the numerous coal 
operating companies, supposed to be represented by a committee, by 
which thèse companies were to share upon some pro rata basis the ex- 
pense of operating the Plum Run mine of the plaintiff in error. But 
assuming that something was said, or that such a shafing might be 
inferred, that knowledge would not release the plaintiff in error from 
their implied obligation to défendants in error, in the absence of an 
agreement that they would look to such other principals for their bills, 
and not look to the United States Coal Company except as one of the 
contributors. 
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Upon this subject, the court rightly said to the jury: 

"If it should be a fact, aa shown by the testimony, that other persons or 
companles were to divide amoDg themselves pro rata the expansé of operatlng 
the défendants mine, and If It be a faet that the plalntiffs' manager hère knew 
that, that would not change the contract relations between the parties, nor 
vvould it release the défendant from its own direct responsibility to the plain- 
tifCs for the amount of their claim, unless the plaintiffs agreed to looli to those 
other parties, whoever they might be, and not lools to the défendant." 

Pursuing the same idea, he f urther said : 

"The arrangement for thèse services was made with the defendant's gênerai 
manager. The work was done upon and the money expended about, and in re- 
lation to, the property of the défendant and in connection with the work that 
was to be prosecuted on the defendant's property. The negotiatlons were con- 
ducted with the defendant's gênerai manager and at the defendant's office, and 
the blUs were rendered to the défendant Now, thèse circumstances I hâve 
marsSaled for the purpose of laying down a gênerai rule of law which Is ap- 
plicaBle to them, and that is this: That if, under ail the circumstances of this 
case, as they appear to you in the évidence, you cannot flnd that there was a 
meeting of the minds of the parties who made this contract as to the particular 
persons or indivlduals who were to be liable ; that is, if It should be your opin- 
ion that the plalntifCs in good faith thought, when the employment was entered 
into that the coal company was primarily liable, while on the other hand, Mr. 
Willard thought and intended that the operators together were to be primarily 
liable, and that the défendant was to be liable only for its pro rata share of the 
expense — then I say to you thât since thèse services were thus performed and 
thèse moneys paid eut at the prime instance of the défendant, and under the 
circumstances whlch I hâve stated at the beginnlng of this particular observa- 
tion, then I say to yoa that the plaintiffs are entitled to recover." 

The plaintiffs in error excepted to so much of the paragraph last 
set eut as assumes a certain state of fact, and hâve assigned erroi 
upon it. This exception was not to any particular fact, but to the col- 
lection of facts. Neither w^as attention called to any explanation or 
additional fact. The assignment is bad as too broad. There is no 
dispute but that many of the facts which the court assumed to be the 
facts of the case were properly so assumed. Indeed, we do not think 
it assumed any fact which was not well cstablished. 

There was no error in the rule of law applied to the facts assumed. 
Indeed, the court might hâve told the jury that on May llth or 13th 
the parties to this suit had come to an agreement for the service of the 
défendants in error, and that there was nothing in the contract under 
which the employment of the défendants in error began from which 
it might be inferred that the défendants in error agreed then to look 
to any principal for their payment other than the United States Coal 
Company. Undoubtedly, it was compétent for the parties to thereafter 
substitute for the implied obligation of the plaintiff in error another 
agreement by which the défendants in error should look to other prin- 
cipals. If such modification of the original implied obligation of plain- 
tiffs in error occurred at ail, it must hâve occurred on May 17th or 
18th, when Willard says he disclosed to Heine the names of the men 
comprising the co-operating coal mining companies' committee. The 
évidence upon which a change of obligors must be predicated is that 
above set out. From that évidence, considered apart from the contra- 
dicting testimony, it could not be reasonably said that the défendants 
in error assented to any arrangement by which they were to look to 
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the plaintif! invcrror fôr only a pro rata- of tHe éxpense and fo this 
committee ôÉ ithci operators for the rest. Everything said by Willard 
to Heine, bâth bëfore and after May 17th, is consistent with the idea 
that thç'po-pperating cbal companies wëre, as between themselves, to 
share the çost of operating the mine, but that the United States Coal 
Company was to pay the Pinkerton bills and reimburse itself accord- 
ing to its arrangement with its hackers. But it is enough to say that 
there is no sufficient évidence of a meeting of minds by which the Ha- 
bility of a large committee was to be substituted for the liability of 
the çornpany reqùiring the service ând directly receiving the benefit. 
A meeting of minds to change or modify à contract or introduce a new 
term is as essential as it is to the completion of the original agreement. 
It isiïOt enough to show that one party in good faith understood that 
a di;ffferënt arrangement was made from that which by implication of 
fa.ct ,àhdj law existed. It must be shown that the other party assented 
to the same subject-matter. As there can be no contract without the 
assent of both parties, so there can be no modification or substitution 
of a neW arrangement for the original without such mutuality of as- 
sent. tJtley V. Donaldson, 94 U. S. 29, 45, 47, 49, 34 L. Ed. 54; Mildle- 
berger v. Baldwin, 2 Hall, 196; Darnley v. The Proprietors, 2 L. R. 
H. L. 43i 60, N. G. S. C; Burton v. Rosemary Mfg. Co., 132 N. C. 
ir, 43, S. E. 480; Russell v. Clough, 71 N. H. 177, 51 Atl. 632, 93 Am. 
St. Rep. 507; Turner v. Webster, 24 Kan. 38, 36 Am. Rep. 251. 

The case of , Mildleberger v. Baldwin, cited above, is cited with 
approval by Justice Swayne in Utley v. Donaldson, cited above ; the 
facts àrid'the rule applied being thus epitomized by the court: 

"The 1 défendant bought merchandlse of the plaintlff, and It was agreed that 
It shoiild be pald for by thç note of a thlrd person payable to the défendant, to 
be by hiin Indorsed to the plaintiffl. After the goods wete delivered the note 
was tendered, indorsed without recourse. The plaintlff refused to recelve it, 
Insisting that the agreement was that the note should be indorsed without thla 
qualification, and thereupon brought the suit The court lef t it to the jury to 
flnd whether there was a misunderstandlng between the parties as to the 
manner of the indorsement The jury so f ound ; and It was held that the plain- 
tlff was entitled to recover as If there had been nothing said about the note, 
there belng no assent of the two minds as was necessary to make a contract In 
relation to it" 

It has been assigned as error that the court treated the whole claim 
as depending upon the same question. There was évidence tending 
to show that some of the operators settled their strike some time in 
June and withdrew from 'the arrangement under which they were 
to share the expense of operating the Plum Run mine, and that other 
operators then entered into the plan for continuing the opération of 
that mine, the expense to be shared by the new combination. There 
was évidence that défendants in error "were told of this change and 
asked to separate their account, so as to distinguish between the ex- 
pense before atid after Julie 20th. But there is no shadow of évidence 
that the défendants in error ever were asked or agreed to look to thèse 
new operators as their principal, or to any change in the original im- 
plied agreement of the plaintifï in error to meet their bills. The case 
for an agreed modification on June 20th is even weaker than that for 
a new arrangement on May 17th or 18th. The court was not asked to 



OHESAPEAKB TRANSIT 00. V. MOTT. B43 

give any spécial charge relating to this change in the operating com- 
mittee, and there was no error in treating the claim as a unit. The 
court would not liave erred by a peremptory instruction for the de- 
fendants in error. 
The assignments are overruled, and the judgment affirmed. 



CHESAPBAKB TRANSIT CO. v. MOTT. 

(Circuit Court of Appeals, Third Circuit. February 15, 1909. On Rehearlng, 

May 28, 1909.) 

No. 18. 

1. TEIAL (§ 169*)— DiEECTION OF VERDICT— INSUFFICIENCT OP EVIDENCE. 

Where, in an action for breacli of a contract to construct a rajlroad, by 
nonperformance, ttie plalntlff's évidence was of such an Indeflnite and un- 
satlsfactory cliaracter that neltlier a jury to whlcti It was Bubmltted nor 
the court was able to détermine tlierefrcm the amount of damages, If any, 
Bustained by plalntlfC, It was not error for the court, after the jury had 
been unable to reaeh a verdict, to direct a verdict for the défendant 

[Ed. Note.— For other cases, see Trial, Dec. Dlg. § 169.*] 

2. Tbial (5 251*)— INSTBUCTI0N&— Issues. 

Where the déclaration, in an action for fallure to perform a contract 
for building a rallroad, allégea as the only ground of recovery that plaln- 
tlff was obllged to procure the worli done at an Increased cost above the 
contract priée, and the case was trled on that theory, the fallure of the 
court to submlt to the jury other grounds of recovery Is not error for 
whlch the judgment wlU be reversed, especially where no request for such 
Instructions was made and no objection or exception taken to the omission. 

[Ed. Note. — For other cases, see Trial, Dec. Dlg. | 251.*] 

In Error to Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania. 

For opinion below, see 158 Fed. 850. 

Wm. A. Glasgow, Jr., for plaintifï in error. 
V. Gilpin Robinson, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, the Chesa- 
peake Transit Company, hereafter called the plaintiff, brought an ac- 
tion of assumpsit, for use of A. M. Kerr and J. Edward Cole, against 
Abram C. Mott, hereafter called the défendant. The action was to 
recover damages from Mott, a surety, for nonperformance by his 
principals, Isaac A. Walker & Son, of a contract with the plaintifï 
to build a steam railroad from Norfolk, Va., to Cape Henry. In pur- 
suance of the Pennsylvania practice act of May 25, 1887, which re- 
quires the plaintiff to file "a concise statement of the plaintiff's de- 
mand," and which shall be replied to by affidavit, plaintiff filed a déc- 
laration wherein it set forth the written contract between the parties, 
the failure of the Walkers to perform, and the rescission thereof by 
plaintiff. The déclaration then alleged : 

«For ottier cases see same toptc & l numbeb in Dec. & Am. Dlgs. 1907 to date, A Rep'r Indexes 
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^'By reàson.of the'faihire and neglect and refusai of tlie sald Isaac A. Walk- 
er^ Son to comply wlth anld perform the stipulations aforesaid, and to prose- 
cute sald wbrk in accordance therewlth, the plaintifif, Chesapeake Transit Com- 
pany, was obllged to and did procure the completion of said work by other 
parties at a cost exceeding by more than $20,000 the cost provided in the afore- 
said contract for said work between the plaintifC, Chesapeake Transit Com- 
pany, and the défendants, Isaac A. Walker & Son." 

To this the défendant replied by affidavit denying the completion of 
the contract as alleged above. On the trial of the cause, the plaintiff, 
instead of pursuing the usual course of proving the alleged perform- 
ance; of the contracted work by those who did it, called no such wit- 
nesses, but called an engineer who took the contract which plaintifif 
had afterwards entered into with other parties for building an electric 
road (yvhich would also be operated by steam, and in which there 
was a terminal change), and assumed the cost of this electric road built 
under the second contract was a proper standard of cost for the ex- 
clusively steam road, which Walker & Son were to build under their 
contract. The engineer Jthen figured out what part and cost of the 
work done under the second or electric road contract should be charg- 
ed to the first, or steam road contract. This testimony was received 
under objection, and submitted to the jury. They were unable to 
reach a verdict, whereupon the court,, on this being reported, gave 
binding ihstructions to find for the défendant. On motion for a new 
trial th^ court said: 

"But there is a further reason fot denying the plaintiff's rlght to recover, 
namely, that the évidence bfCered in support of the right was not deflnlte 
enough to «lable the damage to be ascertained. The plaintiff was wéll aware 
that the two contracts, each taken as a whole, were not capable of comparison, 
and, accordingly, reeovery was sought for the Increased cost of one item only 
—an item that was necessarllycommon to both contracts, namely, the cost of 
the permanent way, includlng, In that phrase, grading, ties, rails, bridges, and 
the like. But no effort was made to prove the différence by the best and most 
direct method ; that is, by proving for what price Walker & Son had agreed to 
do this work, if such price could be satisfactorily discovered, and then by prov- 
ing what the work actually cost, as It was done upon the ground by the Na- 
tional Construction Company. The method adopted was to take the contract 
price ùnder : the second agreerdent, attempt to reduce it to a cash basis, deduct 
therefrom the estimate of certain wltnesses concerning the fair value (but not 
the actual cost, so far as appears) of the work and materials that were pecu- 
liar to the second contract, and assume the remainder to be the actual cost of 
the permanent way. This remainder was then compared with the engineer's 
estimate of what the sa'me cost would probably bave been under the Walker 
contract, and the différence was put forward as the plaintiff's actual loss. 
Many complications and uncertaintles of détail, which I shall not take time to 
speclfy, are Involved in this method of calculation, but, even as just stated, 
I think it Is manlfest that the method is largely conjectural, and could not 
safely be relied upon to produce a resuit even approxlmately correct And 
when, to the difflcultles thus appearing, are added the • dlfficulties arislng 
f rom the numerous changes In détail between the two contracts, It becomes im- 
possible, I think, to reach a conclusion that is even fairly satisfactory. If 
I may judgé by my own expérience, no one can read the évidence without be- 
ing bewildered by the effort to make tbe fréquent allowances and assumptions 
that must be made in order to follow the plaintiff's calculation, and without 
belleving that this difficulty furnishes the probable reason why no agreement 
upon a verdict could be reached. If the case were now before me without a 
Jury, I should find it Impossible to reach a conclusion that I could défend by 
specifying the particular pages of the testimony upon which I relled." 



OHESAPEAKE TRANSIT CO. V. MOTT. 545 

A new trial having been refused, and judgment entered for de- 
fendant on this verdict, the plaintifï sued out this writ, and assigned 
for error: 

"(1) The court erred in directlng the jury to return a verdict for the défend- 
ant in this cause. (2) The. court erred in entering the judgment in favor of 
the défendant against the plaintiff in this cause." 

The main question hère involved is the action of the court in giv- 
ing binding instructions for the défendant. Now, the burden rested 
on the plaintifï to furnish such proofs as warranted a verdict in its 
favor. But the proofs hère furnished were such that the jury was 
unable to find a verdict; the trial judge has called attention to the 
unusual and unsatisfactory character of the évidence as quoted above, 
and has said if a jury was waived he would be unable to reach a 
verdict ; and we are free to confess that after a perusal of the whole 
testimony we hâve reached the same conclusion. Such being the case, 
and the proof being of such an unsatisfactory character that a judge 
trained in the marshaling and analysis of facts is unable to find a ver- 
dict, were the case tried by him without a jury, was it error to say 
the plaintifï had not met the duty resting upon it of producing évidence 
of such character as to warrant a verdict in its favor? It was simply 
a case of furnishing insuiïicient évidence. After a careful considéra- 
tion of the proofs, we cannot say as matter of law the court was guilty 
of error in giving binding instructions to the jury. What else could 
it do if the évidence was such that neither court nor jury could find a 
verdict? The plaintifï simply failed to meet the burden of proof the 
law cast upon it. The two assignments of error are therefore not sus- 
tained. 

It is, however, contended that under the assignments of error we 
should convict the court of error because, as stated in plaintiff's brief, 
the court — 

"overlooked certain items of actual damage which are In évidence In the case 
and undisputed, which arlse directly from the abaudonment of the written 
contract, and are in no way connected with the new contract or what was 
done thereunder." 

The rule of this court (court ruie 11, 79 C. C. A. xxvii, 150 Fed. 
xxvii) provides that an assignment of error "shall set out separately 
and particularly each error asserted and intended to be argued." This 
has not been done, and, even if the case was one where we were inclin- 
ed to relax the rule, there is no place in the record where the court be 
low was called to pass on this question and where its action or omis- 
sion was made the subject of objection or exception. The most that 
can be said is that it was "overlooked" by the judge. But in the way 
this case was tried we do not think it was even overlooked by the 
court. In the fàrst place, the pleadings, as we hâve seen, placed the 
plaintifï's right to recover expressly on the ground that it procured — 

"the completion of said worlï by other parties at a cost exceeding by more than 
$20 000 the cost provided in the aforesaid contract ; ♦ » * wheref ore the 
Bum of twenty thousaud dollars ($20,000), with liiterest as aforesaid, is justly 
due and owing by the said défendants to the said plaintiffs, to recover which 
this suit has been broughl." 
169 F.— 35 
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.iltwill be noted that no allégation was made of anything donc, or 
expenditure made, by the plaintiff in pursuance of the first contract, 
and of which it lost the benefit. But not only was no such daim men- 
tioned or sued for, but the case y^as not tried o,n the theory that any 
such claipi was in issue. The court, without objection or point so re- 
questing, made no mention of such claim in its charge. Its attention 
was not called to the allegéd omission as ground for new trial ; it was 
not diseussed in the coutt's full opinion refusing a new trial ; and, 
finally, it is not specially assigned for error, or was any ruling made 
upon it or exception taken on which an assignment could be based. 
Manifestly it is an afterthôught, and if, as stated in plaintiflf's brief, 
it was ail Oversight of the court, the court's attention should hâve been 
called to it. That not haVîrig been done, and the case having been 
tried on the ground of recovery expressly declared upon, it would 
be unfair to reverse the case on grounds upon which the trial court 
never ruled and thereforè could hâve committed no error. 
The judgrhent below will be âffirmed. 

On Rehearing. 

PER CIJRIAM. Rehearing denied. 

ARCHBALD, District Judge. I concur in the affirmance of the 
judgment and the refusai of a reargument, and I agrée with what has 
been said as to the work done under the second or substitute contract 
affording no évidence of the damage for failure to perform the first 
one. Not that it might not hâve done so, perhaps, but that it did not, 
because of the way that it was sought to make use of it. I would not, 
however, fest the décision there, but would go further, and hold, 
with the court below, that there was an abandonment of the first 
contract, which released the surety; a pronouncement upon this point 
being called for, in my judgment, in order to meet some things which 
are urged as ground for a reargument. As is there pointed out, claim 
was also made at the trial, as an élément of damage, for the amount 
expended for the new issue of bonds, $845, made necessary, as it is 
charged, by the default on the first contract, as well as for the addi- 
tional amount, some $600, required to be paid to secure a right of way 
over the Babcock property, condemnation proceedings having to be 
resorted to, where it could hâve been had for nothing, if the condi- 
tion of the deed which was at first giyen for it — to begin the road 
within 6 mohths and complète it within 13 months — had been com- 
plied with. Not only was évidence as to each of thèse introduced 
and insisted on over the objection of counsel, but, as it now appears, 
they were pressed upon the court on the motion for a new trial, the 
same as they are hère, as reasons why a verdict should not hâve been 
directed, and are not now brought forward for the first time, as as- 
sumed in thé former opinion. Both of thèse items, however, are 
efïectually dispbse'd of, if the original contract was in fact abandoned. 
It may not.be accurate to speak of this as an altération, or to al- 
together deal with it on that basis, although it may amount to that. 
The better position is that the second contract was such a departure 
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from that for the performance of which the défendant was surety 
that he could not in justice be held for it, and it was so in effect 
treated by the court below, as is shown by the opinion refusing a new 
trial, where a comparison between the two is made, and the différences 
pointed out, which, référence being had to the full discussion which 
there appears, does not need to be repeated. 158 Fed. 850. It is true 
that the second contract was not entered into until after there had 
been a default on the first one, by which the défendant became Hable 
to the extent that the plaintiff was thereby damaged. But the damage 
was merely nominal at first, and it by no means followed that there 
would be anything beyond that, which could only be told by the sequel. 
Nor did the fact that liability had attached prevent the discharge of 
the surety, as argued, if anything was done to his préjudice after- 
wards. John A. Tolman Co. v. Hunter, 113 Mo. App. 671, 88_S. W. 
636. No doubt the plaintiff could not be expected to rest with the 
situation, and was entitled to go ahead and get some one to build the 
road, as it had been projected. And it may be that, in order to do so, 
some changes were necessary, without which it would hâve been im- 
possible. But that did not justify a radical variance, amounting to 
an altogether new and différent contract, such as was entered into. 
The défendant stood sponsor for the performance of the original, 
and for that only; and, if he was to be held, the substance of it had 
to be adhered to. And when a new oiie was entered into, with terms 
and conditions essentially différent, he was no longer liable. Un- 
questionably he would be released, if the changes were introduced 
after the contract had been entered upon, and it is no différent in 
principle where they were embodied in a substitute. If the latter ex- 
pressed what was wanted, or was even compelled by a change in the 
circumstances, the plaintiff in adopting it must abide the conséquences. 
It is a complète answer, to any attempt to charge the défendant with 
it, that it was not the one for which he undertook to be responsible. 
American Bonding Company v. U. S. (C. C. A.) 1G7 Fed. 910. 

It is said, however, that, as the direct resuit of the default of the 
contractor, and in no w^ay involved in the change in the contract, the 
défendant was at least liable for the two items of damage mentioned 
above — the expense of printing the original issue of bonds, which 
were made useless, and the extra amount which the plaintiff had to 
pay for a right of way over the Babcock property — which were dis- 
regarded. It appears, with regard to the former, that $1,700 was 
put in the hands of the contractor, who paid out $855 to hâve the 
trust mortgage prepared, and the bonds engraved and printed; the 
rest of the money — $600 trustee's fées, and $245 revenue taxes — being 
apprbpriated by him to his own purposes. Of course, the défendant, 
as surety, was in no way Uable for the money which was so misap- 
propriated. Neither was he, in my judgment, for the expenditures 
which were rendered useless by the change in the bond issue. It 
was not made clear to me at the argument why he should be; nor, 
upon looking into the matter, am I any better persuaded of it. This 
expenditure was not lost because of the default of the contractor, 
apart from the change which was made in the contract, but solely 



548 169 FEDH3RAL REPORTEE. 

because, by the terms of the new contract, the road was lengthened, 
and its character modified from an exclusively steam road to one 
of combined steam and electricity, which compelled a rewriting of the 
mortgage._ The défendant being released, as we hâve seen, from what- 
ever was incident to the change, is reHeved from this item along with 
the others. Had the original contract been adhered to, we should hâve 
heard nothing of this matter, and that effectually disposes of it. 

Nor does the claim for the extra amount paid for the Babcock right 
of way stand much differently. No doubt the plaintifï got a deed for 
this in the beginning without having to pay anything, and had subse- 
quently to condemn the land and pay $600; the condition on which 
the deed was given, that the road should be completed within 12 
months, not having been complied with. But that is not ail that is 
to be said of it. Not only is it a question how far the plaintifï is 
chargeable with the delay by which the deed was invalidated, but by 
the further provision of the deed, and as à part considération for it, 
the Company covenanted to construct a ditch on each side of its track, 
and to keep open ail the drains necessary to relieve the farm traversed, 
and also to furnish certain wire fencing and posts for the érection 
of a fence along one side of the right of way. Ail of' this was got 
rid of when condemnation proceedings were resorted to, which more 
than ofifsets, in ail probability, the $600 which was paid as the out- 
come ; or, even if the saving was not complète, it was considérable, 
and, not having been definitely shown, the actual damage is so un- 
certain and problematical that nothing can be predicated on it. 

There is no force to the suggestion that, the contract having been 
broken, the plaintifï was at least entitled to nominal damages. There 
might be something in this if there was a right to establish, or costs 
were involved, neither of which is the case. That there was a right 
to maintain, to which the recovery of judgment was material, will not, 
of course, be pretended. And, the jurisdiction of the court being dé- 
pendent on the diverse citizenship of the parties, the plaintifï, by the 
express provision of the statute, in order to get costs, was' required 
to recover a judgment of at least $500. Rev. St. 968 (U. S. Comp. 
St. 1901, p. 702). As to this the Pennsylvania practice, which is re- 
lied on, is not controlling. It is true that nominal damages might save 
the plaintifï from having to pay the defendant's costs, except as it was 
expressly adjudged to do so. McCarthy v. American Thread Co. 
(C. C.) 143 Fed. 678. But the original contract having been aban- 
doned, and the plaintifï, outside of that, having shown nothing sub- 
stantial, there is no reason why the défendant should be put to the 
cost and expense of defending the suit, where the right of the plain- 
tifï to maintain it was merely nominal. 

Neither is there anything in the further suggestion that, damages 
exceeding the penalty of the bond having been shown, it does not 
matter as to anything above that. This begs the whole question. The 
method of proof resorted to at the trial was such that nothing reliable 
could be deduced from it, in the face of which it is by no means to 
be conceded that damages exceeding the face of the bond were in 
fact established. 
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While, then, the pétition for a rehearing is not without substance, 
for the reasons given, I see no occasion for disturbing the judgment 
of afïirmance, which has been entered. 



CINCINNATI TRACTION 00. v. LEACH. 

(Circuit Court of Appeals, SIxth Circuit. Aprll 19, 1909.) 

No. 1,884 

1. Appeal and Ebeob (§ 216*) — Exceptions— Necessitt or Specifio Excep- 
tions TO INSTETJCTIONS. 

A gênerai exception to the charge of a court on the ground that It dld 
not Instruct more fuUy npon a subject Is unavalling, unless couhsel 
speclflcally states such further Instruction as Is deslred, and requests that 
the same be glven. 

[Ed. Note. — For other cases, see Appeal and Brror, Dec. Dlg. § 216;* 
Trial, Cent. Dlg. § 628.] 

2. Caeeiebs (§ 331*) — Injuet to Passenqeb— Conteibutoet Neoligence. 

Where it was the custom of a street railroad company to permit pas- 
sengers to stand on the rear platform of Its cars which were closed with 
gâtes apparently securely closed and fastened, it was not the duty of a 
passenger so riding to crltically examine the fastenlngs, but only to 
exercise reasonable care to proteçt himself from Injury, and where he 
was thrown off and injured by reason of the givlng way of the gâtes he 
Is not chargeable wlth contrlbutory négligence because he dld not take 
the addltional précaution to see and use a handhold. 

[Ed. Note.— For other cases, see Carriers, Cent Dlg. §§ 1378, 1379,' 
Dec. Dlg. § 331.*] 

3. Cabbiees (§ 344*) — Action fob Injubt to Passenqee— Issues and Pboof. 

Where, in an action by a passenger against a street railroad company 
to recQver for a personal injury, plalntiff shows that whlle a passenger 
he was Injured, the burden shifts to the défendant to satisfy the jury 
by a prépondérance of the évidence that It was guilty of no négligence 
that proxlmately contrlbuted to the Injury. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. § 1399 ; Dec. Dlg. 
§ 344.* 

Burden of proof of négligence where passengers hâve been Injured, 
see note to Southern Ry. Co. v. Myers, 32 C C. A. 23.] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Jos. Wilby, for plaintiff in error. 

Edward Colston and S. M. Johnson, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and McCALL, 
District Judge. 

McCALL, District Judge. The plaintiff in error, the Cincinnati 
Traction Company is a corporation engaged in operating a street rail- 
way in Cincinnati, Ohio. On March 10, 1906, the appellee, Harry 
Leach, was a passenger aboard one of appellant's cars. He was 
standing on the rear platform of the car, and while it was in mo- 
tion he fell or was thrown from the platform of the car into the street 
and was injured. Suit was instituted by the défendant in error to 

*For other cases see same topic & S kumbeb In Dec. & Am. DifTS. 1907 to date, & RepT Indexai 
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reco-vér damages for the injuries sustained. The case was tried be- 
tee tJie jcouît and jury, resulting in a verdict fOr the défendant in 
error in the sum of $5,000. A motion for a new trial was made and 
disallowed. Thereupon errors were assigned, and an appeal taken to 
this court. 

There are 35 assigned errors. After a careful examination of the 
record, we are unable to find any réversible error. It is strongly in- 
sisted that.the question of contributory négligence on the part of the 
appellee was not submitted to the jury by the trial judge, and that 
the testimony introduced on the trial made such a case as required the 
submission of this question to the jury. Assuming, but not deciding, 
that the charge as to contributory négligence was not as fùU as it 
mi^ht havé beén, there was no spécifie request for any différent or ad- 
ditional charge on this question. While the court was Lnstructing the 
jury, the following "colloquy took place between the court and counsel 
for appellant: ' i ' 

"Mr. Wllby: And as to the other point, about contributory négligence, I 
did not heaifyoùr honor charge as to that? 

"The Court; «i • • Havé yoû written out a charge covering your re- 
quest, Mr. Wllbyî 

"Mr. Wllby: No, your honor. I Just wanted your honor to deal with the 
subject of contrlbtitory négligence. • • • 

"The Court! Weill, It would dépend upon the necesslty for dolng any- 
thing to secure Mb safety. If the gâte was of such structuré and strong 
and hlgh enOugh tojustlfy hlm in relying upon It, then I do not thinli it would 
be négligence upon Mb part If he falled to see and use a handle bar, or do 
something else additional, to promote his safety." 

If the appellant had wished différent or additional instructions to 
the jury, such instructions should hâve been specifically stated, coupled 
with the request that the same be given in charge to the jury. This 
was not donèj'^but appellant contented itself by reserving an exception 
to the charge, because the court did not charge more fully upon the 
subject of contributory négligence. The court below cannotbe put 
in error on an exception so indefinite and gênerai. Anthony v. L 
& N. R. R. Co., 132 U. S. 17S, 10 Sup. Ct. 53, 33 L. Ed. 301 ; Rail- 
way Co. V. Jurey, 111 U. S. 584, 4 Sup. Ct. 566, 38 L. Ed. 527 ; Colum- 
bus Const. Co. V. Crâne Co., 98 Fed. 946, 40 C. C. A. 34; Yates et al. 
V. U. S., 90 Fed. 57, 32 C. C. A. 507; Shelp et al. v. U. S., 81 Fed. 
694, 26 C. C. A. 570; Price v. Pankhurst et al., 53 Fed. 312, 3 C. 
C. A. 551 ; Coney Island Co. v. Dennan, 149 Fed. 6Ô7, 79 C. C. A. 
375. 

Moreover, an attentive examination of the testimony set out in the 
record leads us to the conclusion that the trial judge would hâve been 
warranted in omitting any référence in his charge to the subject of 
contributory negHgence. It is admitted that appellant's custom was to 
permit its passengers to occupy the rear platform of its cars, and there- 
f ore appellee was not guilty oiÉ négligence, in so far as this case is con- 
cemed, by riding on the rear platform. He was smoking when he 
went aboard thé car, and was in the place required by the company 
of those passengers so indulging. He was standing with his feet 
firmly placed on the platform, with his back against the rear , end of 
the car. Just to his right was an iron scissors gâte, about as high as 



CINCINNATI TEAOTION OO. V. LEACH. 551 

his hips, and, to ail appearances, securely closed and fastened. It 
was not his duty to make a close examination of the gâte to détermine 
its structure or strength, to save himself from the charge of négligence, 
but only to exercise reasonable care to save himself from in jury. On 
the other hand, it was the duty of the appellant, as a common carrier 
of passengers, to exercise the highest degree of care and caution in 
and about the construction and strength and fastenings of the gâte 
and other appliances of the car necessary to transport its passengers 
safely. 

In the case at bar there is no testimony tending to show that the 
passenger was not in the exercise of due care. The burden rests upon 
the carrier to show that its whole duty was performed, and that the in- 
jury was unavoidable by human foresight. Gleeson v. Virginia Midland 
Railroad Co., 140 U. S. 443, 11 Sup. Ct. 859, 35 L. Ed. 458, and cases 
there cited. The défendant in error having shown to the jury that he 
was a passenger aboard appellant's car, and that while such passenger 
he was injured, the burden of proof shifted to the appellant (défendant 
below) to satisfy the jury by a prépondérance of the évidence in the case 
that it was giiilty of no négligence that proximately contributed to the 
accident. This question, under proper instructions, was submitted to 
the jury, and the issue found against appellant. Stokes v. Saltonstall, 
13 Pet. 181, 10 L. Ed. 115 ; Railroad Co. v. Pollard, 22 Wall. 341, 22 
Iv. Ed. 877; Gleeson v. Virginia Midland Railroad Co., supra; Se- 
cord V. St. Paul, M. & M. Ry. Co. (C. C.) 18 Fed. 221 ; Sprague et ux. 
V. Southern Ry. Co., 92 Fed. 69, 34 C. C. A. 207. As has been stated, 
the court said to the jury that: 

"If the gâte was of such structure and strong and hlgh enough to justify 
him (the passenger) in relying upon It, then I do not think It would be 
négligence upon his part If he failed to see and use a handle bar, or do 
something else additional, to promote his safety." 

The jury evidently found that the gâte appeared to be of the char- 
acter described in the charge, when in point of fact it was not, and 
that the appel lee was not guilty of contributory négligence in failing 
to see and use a handle bar, or do something in addition to what he 
did, to promote his safety. 

The case is affirmed. 

NOTE. — The followlng Is the opinion of Thompson, District Judge, in the 
court below: 

THOMPSON, District Judge. Leach stood on the rear platform, between 
the entrance door to the car and the gâte, with his back towards or against 
the body of the car. The gâte was 30 inches high. The platform was 4 feet 
6 Inches long from the door to tbe center of the dash board in the rear, and 
5 feet wide from side to slde, but narrowed a llttle between the steps leading. 
to it from each side. At the tlme of the accident from six to elght passengers 
were standing on the platform. Through some ordinary movement of the 
car Leach lost his balance and was thrown against the gâte, whlch gave way, 
precipitatlng hIm' into the street and causlng severe bodlly injuries, and in 
his pétition he claims that the giving way of the gâte and the conséquent 
injuries whlch he suffered were due to the négligence of the traction com- 
paay in permitting the gâte "to become dangerous, insecure, and an insufiS 
clent protection to passengers," specifying In détail the éléments of Insecurity 
and danger. The traction company, answering, dénies speclflcally the alléga- 
tions of the pétition charging It with négligence. It dénies that the gâte "was 
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Inteiided to be or was plaeed upon sald car as a protection to passengers, 
other than to prevent passengers froœ enterlng upon or leaving the rear plat- 
form of sald car from the bllnd or left slde thereof," and dénies that "said 
gâte becaiûe or was dangerous, Insecure, or an insutlicient protection to pas- 
sengers." And It allèges that, "if the plalntiff was injured to any estent at 
the tlme and place that said second amended pétition allèges, his injury, if 
any, was caused by his own act in carelessly and negllgently standing upon 
the rear pïatform of sald car, without taklng any précaution of maintalning 
hlmself upon said rear pïatform, and in carelessly and negllgently falllng to 
use ordlnary care in standing upon said rear platfornn whlle said car was in 
motion, and in carelessly or negllgently falling or permitting himself to fall 
with force and violence over, upon, and against the gâte upon said rear pïat- 
form, and in carelessly and negllgently falling to observe the nature and con- 
struction of said gâte as af oresald." 

It wlU be^ observed that the answer does not allège that the gâte was in- 
sufflcient to afCord protection to passengers, but, on the contrary, dénies that 
it "was an insufficient protection to passengers." It Is not alleged in the an- 
swer, nor shown by the évidence, in what respect Leach was négligent In 
standing upon the pïatform and in falling against the gâte ; but It is shown 
by his testimony that he relied upon the gâte for protection, that he came to 
Cincinnati on business four or flve times a year for more than fourteen years, 
Btaying frooi flve days to two weelis each tlme, and using Street cars every 
business day, and observed that the gâte was used as a safeguard to pïatform 
passengers, atid had often seen people leanlng against the same style of gâte 
without objection by any employé of the coinpany, and invariably, when he 
got on some of thèse cars wlth the sclssors gâtes, he had seen men standing 
and leanlng against the gâte. The answer does not set up the défense of con- 
tributory négligence, but allèges that the plalntlff's "injury if any, was caused 
by his own act in carelessly and negligently standing upon the rear pïatform 
of said car," etc., and "that his injury, if any, was due to his own want of 
?are, not to any négligence of any kind whatever on the part of the défendant." 
Beach, Contrlbutory Négligence (2d Ed.) § 64 ; Birsch v. Cltlzens' Electric Com- 
pany, 36 Mont. 574, 93 Pac. 940; Clark v. Canadlan Pac. Ry. Co. (C. C.) 69 
Fed. 544. Nor does the défendant in Its answer specify any act of négligence 
on the part of Leach which caused his injury, but relies on his admission on 
the wltness stand that he had not hold of anythlng that mlght bave prevented 
him from belng thrown against the gâte. In the crowded condition of the 
pïatform it is doubtfnl whether there was anythlng that he could hâve taken 
hold of, and, moreover, as he testifled, he depended upon the gâte for protec- 
tion, without knowledge of its defectlve condition. The defective gâte, and 
not the loss of balance, was the proxlmate cause of his Injury ; for, as is said 
'n Stappers v. Interurban, 56 Mise. Rep. 837, 106 N. Y. Supp. 854: "Thls case 
is not based upon négligent opération, but upon négligent maintenance of an 
appliance, to which a différent rule must be applled." 

Counsel for the défendant, in offerlng his exceptions to the charge of the 
court, stated that the court instructed the jury that the gâte was intended as 
a protection to passengers, thereby assumlng the province of the jury. In 
this counsel was mlstaUen. What the court did say was this: "The gâte was 
put there for the purpose of preventing passengers from enterlng from that 
side of the car, or alighting from that slde of the car ; but the claim is that 
the passengers on the pïatform, passengers who were permitted to stand upon 
the pïatform, did not know the use and purpose and design of the gâte, but 
that they looked upon it as a means of protection against being thrown to the 
Street, and that it was of such a condition and character as that they had a 
right to rely upon It as a means of protection, and that they did rely upon it, 
but that it failed, because of the inefficiency of thèse means which should hâve 
properly held it in place. Now, if passengers were justified in relying upon 
this gâte as a means of protection, and if it was not in proper condition, but 
was in the condition described In the pétition, and because of it belng in thls 
condition, brought about by the alleged négligence of the défendant, the plaln- 
tiff was thrown Into the Street by the lurching of the car, and thei-eby denied 
the protection which this gâte should hâve afCorded hlm if it had been lu prop- 
er condition and repair, If it was of such a character as that the passengers 
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had a rlght to rely upon it, then the défendant Is to blâme. If the gâte was 
of sueh a construction, streiigth, and klnd as to warrant the platform pas- 
sengers in relying upon it as a means of protection, and if the plaintiff did rely 
upon it, and it failed to furnish him the protection which he had a right to 
rely upon, beeause of its belng in a condition of nonrepalr, such as I hâve 
already pointed out, aad if his injuries vvere due to the négligence of the do- 
fendant in failing to keep it in a proper state of repair, then the piaIntIfC would 
be entitled to recover from the défendant such damages as would make him 
whole for the loss sustained by the reason of the injuries which he has suf- 
fered." The Issues presented to the jury were whether the gâte was of such 
construction, strength and lilnd as to warrant the platform passengers in re- 
lying upon it as a means of protection and whether the traction company neg- 
ligently permitted it to become dangerous, insecure, and an insufBcient pro- 
tection to passengers, and upon thèse Issues the jury found for the plaintiff. 
The motion for a new trial, therefore, will be overruled. 



THOiSIPSON V. JUDY, Bourbon County Jailer. 

(Circuit Court of Appeals, Sixth Circuit. April 19, 1909.) 

No. 1,891. 

Bankeuptcy (§ 424*) — Dischaege— "Liabilities" Dischakged. 

The change made in Baukr. Act July 1, 1898, c. 541, § 17a(2), 30 
Stat. 550 (U. S. Comp. St. 1901, p. 3428), which as originally enacted 
provlded that a discharge should release a bankrupt from ail of hls 
provable debts except such as "are judgments in actions * * * for 
willful and malicious injuries to the person or property of another," and 
which was amended Feb. 5, 1908, c. 487, § 5, 32 Stat 798 (U. S. Comp. 
St. Supp. 1907, p. 1026), by substituting for the words "judgments in ac- 
tions" the Word "liabilities," did not bave the effect of reinovlng judg- 
ments for such causes from the excepted class, but of including such 
liability, whether judgment has been rendered upon it or not. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 424.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4111-4116.] 

Appeal from the Circuit Court of the United States for the East- 
em District of Kentucky. 

H. Myers and E. Dickson, for appellant. 
A. C. Cassatt, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and TAY- 
IvER, District Judge. 

SEVERENS, Circuit Judge. On March 30, 1907, J. u. McCHn- 
tock obtained a judgment in the circuit court of Bourbon county, Ky., 
against Wyatt" A. Thompson for $1,500, damages for a false and ma- 
Hcious Hbel published in a newspaper by the défendant and others in 
April, 1906. On June 24, 1907, Thompson filed his voluntary péti- 
tion in bankruptcy in the United States District Court for the East- 
ern District of Kentucky, and listed the said claim of J. D. McCHn- 
tock as one of his HabiHties. McCIintock afterwards proved his claim 
in the case. On October 8, 1907, Thompson received his discharge 
in bankruptcy. On October 14, 1907, a writ of capias ad satisfacien- 
dum was issued from the Bourbon circuit court, and was executed 

*For other cases see f ime tapie & { ncmbbb in Bec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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on Octobçr ?2^, ;J907, by the arrest of said Thompson, who was deliv- 
ered into th^ çustody of George W. Judy, jàiler of Bourbon county. 
On October 33j;1907, Thompson filed his pétition in the United States 
Circuit Court for the Eastern District of Kentucky for a writ of ha- 
beas corpus on" the ground that the indebtedness Upon which the capias 
was issued^ n^mely, the judgment for damages for libel, had been dis- 
charged in bankruptcy. The writ was issued against Judy, the jailer 
of Bourbon county, and the petitioner was admitted to bail. There- 
after Judy filed his response, setting forth the proceedings in the 
circuit court of Bourbon county, and on final hearing Judge Cochran, 
who was.presiding in the court below, held that the judgment in ques- 
tion was not discharged by proceedings in bankruptcy, and ordered 
that the pétition for habeas corpus be dismissed and the petitioner be 
remanded to the state custody. Frbm that order this appeal is taken. 

The sole question in the case is whether the proceedings in bank- 
ruptcy operated to discharge the liability of the petitioner, which was 
the foundation of the judgnient of the Bourbon circuit court, and the 
solution of it dépends upon the construction of section 17 of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3428]), which is as follows: 

"Sec. 17, À cUscharge In bankruptcy shall release a bankrupt from ail of 
his pp6Va:bie debts, except such aa (lyare due &s a tax levled by the United 
States, thè stâte, county, district, oi: miinlclpallty In which he résides; (2) 
are Uabllltles for obtalnlng property by false prêteuses or false représenta- 
tions, or for willful and maliclous Injuries to the person of property of 
anbtber; (or for alimony due or to beèome due, or for maintenance or support 
of wlfe or child, or for séduction of an unmarried female, or for crlminal 
conversation) ; (3) hâve not been duly scheduled In tlme for proof and allow- 
ance, with the name» of the credltor If known to the bankrupt, unless such 
créditer had notice or actual kndwledge of the proceedings in bankruptcy ; 
or (4) were created by his fraud, embézzlement, mlsappropriation, or défalca- 
tion while acting as an otHcer or in any flduclary capaclty." 

The foregoing is section 17 of the act as amended by Act Feb. 5, 
1903, c. 487,, § 5, 32 Stat. 798 (U. S. Comp. St. Supp. 1907, p. 1026). 
That part of clause 2 which excepts from the opération of the dis- 
charge "liabilities" for willful and malicious injuries to the person 
or property of another is the provision hère involved. That clause in 
the original act was the same, except that instead of the word "liabili- 
ties" the word "judgments" was employed. And the matter in dispute 
is, What was the conséquence of the amendment which substituted 
"liabilities" for "judgments" ? 

Before the amendment, a liability for such a cause wag not excepted 
unless it had been reduced to judgment. By the amendment it is ex- 
cepted without bèing reduced to judgment. The contention of the ap- 
pellant is that wheh a judgment has been obtained the liability is merg- 
ed therein, andthe claim no longer adhères to the liability, but is trans- 
muted into another species of right, which was excepted by the origi- 
nal act, but, since the amendment, is no longer excepted. But not 
withstanding the ingenuity of the argument by which this contention 
is sought to be maintained, we are Of opinion that the intention of Con- 
gress was to déclare that such liability should be excepted whether a 
judgment had been rendered upon it or not. The gênerai doctrine of 
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merger of the cause of action by judgment cannot, of course, be dis- 
puted. No suit or proceeding can thereafter be brought upon the orig- 
inal liability, but only for the enforcement of the judgment. The pow- 
er of the court cannot be again invoked to adjudicate the question of 
liability. It is for the interest of the public that litigation shall corne 
to an end, and the inconvenience of preserving the original liability 
as a continuing cause of action would be great. The pursuit must pro- 
ceed along the line adopted, and the satisfaction of the claim must be 
sought through the judgment. But this rule of law prevails only to 
the extent that the reason for it exists. It does not prevent the réc- 
ognition in the judgment of the attributes of the original cause of ac- 
tion. For the purposes of relief, the judgment embodies those attri- 
butes and gives ground for their enforcement. The rights of the par- 
ties are established, and are in no wise diminished thereby. So, when 
the judgment is gênerai in form, it is often necessary to go behind it 
and see upon what liability it is founded, to the end that the charac- 
teristics of the cause of action may be impressed upon it. Such in- 
stances will recur to the mind of every lawyer. Indeed, Congress re- 
quired this in this identical act when it excepted judgments for the par- 
ticular causes of action mentioned in clause 2 of section 17. Now, we 
cannot resist the impression that Congress in making this amendment 
was looking to the substantial nature of the liability, and regarded the 
question as to whether a judgment had been rendered upon it as im- 
material, that its intrinsic nature had not been altered and was in 
reality the cause of action intended by the original exception, and that 
Congress meant to protect that from the discharge. Àpparently the 
requirement in the original act that the claim should hâve been reduc- 
ed to judgment was intended to obviate the delay which a proceeding 
in the bankruptcy court for the liquidation of the damages would in- 
volve. And, finally, it would seem that in plain English a judgment 
on such a cause of action is a "liability" therefor. 

But the appellant raises another question, which is whether a will- 
ful and malicious libel is an injury "to the person or property of an- 
other," and argues that by this language is meant a physical injury 
to his person, and not merely an injury to a right which the law at- 
taches to the person. The question is therefore one of construction. 
It is true that in modem parlance the words ''personal injury" are of- 
ten used tb designate a physical injury to the party. But usually, 
when there is any attempt to put the matter into légal phraseology, 
thèse and équivalent words are .understood to import the meaning in 
which they hâve long been used by recognized authorities, whether in 
légal text-books and commentaries or précise définition by courts, in 
classifying the rights of individuals. In 1 Blackstone's Com. 129 et 
seq., the author classifies and distinguishes those rights which are an- 
nexed to the person, jura personarum, and acquired rights in external 
objects, jura rerum; and in the former he includes personal security, 
which consists "in a person's légal and uninterrupted enjoyment of his 
life, his limbs, his body, his health, and his réputation." And he makes 
the corresponding classification of remédies. The idea expressed is 
that a man's réputation is a part of himself, as his body and his limbs 



556 169 FEDERAL RBPOETBK. 

are, and that detraction of it is ah in jury to his personality, and 
Chancellor Kent in his twenty-fourth lecture shows that the same clas- 
sification of .rights was expressed in our colonial législation and has al- 
ways been observed, and on page *16 of the second volume of his Com- 
mentaries, he says : 

"As a part of the rlghts of Personal security, the préservation of every 
person's good name from the vile arts of detraction is Justly Included. The 
lavps of the ancients, no less than those of modem nations, made private répu- 
tation one of the objects of their protection." 

The reasonable presumption is that Congress, being engaged in 
framing a statute so much requiring précision of terms, expected its 
language to be interpreted by long-settled usage in légal nomencla- 
ture. We shall not particularly refer to the many décisions of courts 
where this subject has been considered, but will limit our références 
to cases where this particular language of the bankruptcy act and its 
construction were involved. McDonald v. Brown, 23 R. I. 546, 51 
Atl. 213, 58 L,. R. A. 768, 91 Am. St. Rep. 659 ; Sanderson v. Hunt, 
116 Ky. 435, 76 S. W. 179 ; McChristal v. Clisbee, 190 Mass. 120, 76 
N. E. 511, 3 h. R. A. (N. S.) 702. 

We are not aware of any décision of the fédéral courts upon this 
précise question, but there are several which seem to point to the con- 
clusion that the injuries contemplated in section 17 of the bankrupt act 
are not restricted to those which are inflicted upon the physical per- 
son of the party, but extend to those inhérent rights of the person, 
which stand in the same class as his right to security from violence 
donc to his body. Tinker v. Colwell, 193 U. S. 473, 24 Sup. Ct. 505, 
48 L. Ed. 754; In re Freche (D. C.) 109 Fed. 620; In re Maples (D. 
C.) 105 Eed. 919. And see Leicester v. Hoadley, 66 Kan. 172, 71 Pac. 
318, 65 L. R. A. 523. 

The order of the Circuit Court must be afHrmed, with costs. 

NOïK^The following Is the opinion of Cochran, District Judge, in the 
court below: 

COCHRAN, District Judge. Thèse several proceedings are to secure the 
release of the petltloners from state custody under judgment against them 
respectively for libel. The grounds upon which their release is sought is that 
said Jndgments hâve been dlscharged by proceedings In bankruptcy instituted 
by them, respectively. The question dépends upon whether said judgments 
can be said to be for a wlUf ul and maliclous Injury to the person of the plaln- 
tiff thereln, vs^ithln the meanlng of section 17 (2) of the bankrupt act. Act 
July 1, 1898, c. 541, 30 Stat. 550 (U, S. Gomp. St. 1901, p. 3428). It has been 
expressly held that such a judgment is not wlthin said section as it stood 
prier to the amendment of 1903 (Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 798 [U. 
S. Comp. St Supp. 1907, p. 1026]) in the cases of McDonald v. Brown, 23 R. 
I. 546, 51 Atl. 213, 58 L. R. A. 768, 91 Am. St. Rep. 659, and Sanderson v. 
Hunt, 116 Ky. 435, 76 S. W. 179. 

The reasonlng of thèse cases seems sound to me. It Is argued, however, that 
they are erroneous, because elemeatary writers generally, in classif ying 
wrongs, do not Include injuriés to the réputation in that to the person, but 
make a separate class of them. But the meaning of the words "injuries to 
the person," as used In the bankrupt act, must be taken as gathered from those 
words as there used, and not as used in elementary writers. Their meanlng as 
there used is affected by the spirit and purpose of the bankrupt aot. In the 
case of McDonald v. Brown, supra, Judge Tillinghast referred to this spirit 
and purpose in thèse words: "The pollcy of the bankrupt law is not to relieve 
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an insolrent debtor from liabilltles arislng out of hls fraud or other wrong- 
dolng, but to relieve hlm from hls debts and obligations whlch were honestly 
contracted and incurred, but whlcb, because of mlsfortiine of some sort, he 
bas becoœe unable to meet. To hold otberwlse, as it seems to us, would be to 
malie the law an instrument of wrong and oppression." However, the learned 
judges who dellvered the opinions in thèse cases undertake to show that an 
Injury to the réputation is an Injury to the person withln the meanlng of cer- 
tain elementary wrlters. In the case of MeChristal v. Olisbee, 190 Mass. 120, 
76 N. E. 511, 3 L. R. A. (N. S.) 702, It was held that a mallcious prosecutlon 
was an injury to the person, and therefore that a Judgmeut therefor may not 
be released by a discharge In bankruptcy. 

But It Is clalmed that the matter Is affected by the amendment of 1903 in 
expressly exceptlng liabilltles for séduction of unmarrled females or for 
crlminal conversation, which before the amendment were held to be withln 
the exception under the words "injuries to the person." Tlnker v. Colwell, 193 
U. S. 473, 24 Sup. Ct. 505, 48 L. Ed. 754. The argument Is that, because Con- 
gress saw fit to expressly except certain Injuries to the person. It intended that 
such injuries to the person as we hâve hère should not be withln the exception. 
We fail to see how such an Intent ean be worked out Ail that the express 
mention of sald injuries to the person reveals as to the intent of Congress Is 
that it thought proper that suuh Injuries should be expressly excepted, In so 
far the amendment deelared the law as it existed wlthout the amendment. 
Thls it did also as to llabllities for alimony. Wetmore v. Markoe, 106 U. S. 
68, 25 Sup. Ct. 172, 49 L. Ed. 390. As to the purpose of expressly exceptlng 
such llabllities Mr. Justice Day in that case sald: "The amendment may also 
bave been passed wlth a vlew to settllng the law upon thls subject, and to 
put at rest the controversles which had arisen from the confllcting décisions 
of the courts, both state and fédéral, upon thls question. Indeed, In vlew of 
the construction of the act by the court In Audubon v. Shufeldt, 181 U. S. 
575, 21 Sup. Ot. 735, 45 L. Ed. 1009, supra, It may be sald to be merely declara- 
tory of the true meanlng and sensé of the statute." So as to liabilltles for sé- 
duction and crlminal conversation the statute may be sald to be declaratory 
that they are withln the true meanlng and sensé of the statute ; and thls Is 
the sole efifect that can be glven to their express mention. The exception Is 
as broad as it ever was. 

An order shall be entered dlsmisslng the sults and remanding the petl- 
tloners to the state custody. 



SOUTHERN RT. CO. v. LYONS. 

(Circuit Court of Appeals, Flfth Circuit. Aprll 19, 1909.) 
No. 1,826. 

1. Masteb and Servant (§ 210*)— Injubiks to Servant— Assumed Risk. 

Plaintitf, an experlenced rallroad fireman 24 years old, and who had 
been in defendant's service for 11 months, was dlrected to accompany a 
wrecked englue to the shops and keep It oUed. In order to make the en- 
glue safe, the cab had been entlrely removed, and wlth It the handholds 
usually attached theroto. Plaintifif, after oillng the englne at an Inter- 
medlate station, attempted to mount It, and, reachlng for the handhold 
which was absent, lost hls balance, fell, and was injured. He testified 
that he thought the handholds had been replaced, though there was noth- 
Ing on the englne to which they could bave been attached. Held, that 
plalntlff assumed the rIsk of Injury by the absence of such handholds. 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. § 554; 
Dec. DIg. § 210.* 

Assumptlon ' of rlsk Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

*For other ca£«s see same topic & § nuubsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. MASMIB iND'SïEVANT (§ 111*)— INJUBIES TO SeBVANT— DEFEOTIVE RAILBOAD 

• Oabs;''' ■'■<'■ ''"'■' ■' ■ 

The raie reqûlrlng the master to furnlsh reasonably safe and snltable 
maehinery> triols, appllances, premlses, etc., does not, apply to détective 
cars and englneS belng removed t6 repalr shops for repairs. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §{ 215- 
217; Dec. Dig. §111.*] 

3. Mastee and Sebvant (§ 217*)— Injtihies to Sebvant— Assttmed Risk. 

A servant In gênerai takes on hlmself the risk of dangers whi'ch ordl- 
narily attend or are Incident to the business In which he volnntarlly en- 
gages, so that. If he handles defectlve appllances, the defects of whlch are 
known to or plalnly observable to him without complaint to hls employer, 
he assumes the risk of Injury resultlng therefrom. 

rSM. Note. — For other cases, see Master and Servant, Cent Dlg. §S 574- 
600 ; Dec. Dig. § 217.»] 

In Error to the Circuit Court of the United States for the South- 
ern District ôf Alabama. 

D. P. Bestor and B, B. Boone, for plaintiff in error. 

Gregory 1,. Smith and Harry T. Smith, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges. and BURNS, Dis- 
trict Judge. 

BURNS, District Judge. This suit, commenced in a ^tate court, 
was removed to the Circuit Court of the United States for the South- 
ern District of Alabama. The action was to recover damages for a 
Personal injury suffered by the plaintiff whilst attempting to mount a 
defective and crippled engiiie, known as a "dead engine," then being 
hauled from Mobile to the Selma shpps for the purpose of undergoing 
necessary repairs. 

The case was submitted to the jury upon the fifth cbùnt of the com- 
plaint, which charges, in substance: That plaintiff was in the employ 
of the Southern Railway Company, chargea with the duty of keeping 
an engine oiled while the same was being pulled by another engine in 
a train of cars from Mobile to Selma; that at the time of the injury 
complained of he was acting within the Une of his duty under said 
employment; and that said injury resulted from the defective condi- 
tion, which condition had not been remedied owing to the négligence 
of the person in the service of the défendant intrusted by it with the 
duty of sèeing that the same was in a proper condition. The défend- 
ant answered by plea of liot guilty, contributory négligence, and as- 
sumption of risk upon the part of the plaintiff. The trial resulted in 
verdict and judgment for $5,000. The défendant assigns several er- 
rors, two of which are treated in the brief and addressed to the re- 
fusai of the trial court to direct a verdict in its favor. Thèse assign- 
ments will require an examination of the testimony in the light most 
favorable to éie plaintiff. 

In the progress of the matter brought hère for review, it will not 
be necessary to state the testimony at any great length, It is sufficient 
tô' say that the évidence developed by the record discloses that an en- 
gine belonging to the défendant was wrecked- in the yards of the com- 

*Far other caaes. see same topic & î Kumbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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pany at Mobile, and, as a resuit thereof, it was ordered to the shops 
at Selma for repairs. The plaintiff, who had been in the service of 
the défendant as fireman for 11 months, was directed to accompany 
said engine and keep the same properly oiled, etc. He was net direct- 
ed to ride upon said engine, nor did he do so. As the resuit of the inju- 
ries sustained, the cab, in railway vernacular, was "side swiped," and, 
in the language of one witness, it was completely wrecked. Plaintifï 
saw the engine, and demurred to the request that he attend the same, 
unless it was made safe. This the foreman promised to do, and his 
effort in this direction resulted in having the cab entirely removed. 
The train pulling the crippled or dead engine left Mobile about noon, 
and the plaintiff took passage on the head engine. At Pennsylvania 
Station, 14 miles from the starting point, he oiled the engine, and at 
Mt. Vernon, which was reached at about 4 o'clock in the afternoon, 
he again oiled the engine and removed from beneath the tender, at- 
tached to said engine, some brake rods which had become loose. 
Thereafter the train crew engaged in some switching, and passing 
plaintiff, who was standing upon the ground, he concluded that the 
train was leaving, and, while moving at a speed not to exceed five miles 
per hour, he attempted to mount the disabled engine, and, with the feed 
or oil can (about 3 feet long) in his right hand, reached for the hand- 
hold on the engine, lost his balance, fell, and received the injuries com- 
plained of. The évidence of the plaintiff further discloses that there 
was a handhold on the tender attached to the engine, and that the cab 
had two handholds on either side ; same being attached to the cab and, 
of course, removed with it. He further states that he thought the 
handholds had been replaced, though there was nothing upon the en- 
gine to which they could be attached, except the woodwork of the cab. 
While the witness states that he thought the handholds had been re- 
placed, he also says that there was no promise to do so. The absence of 
handholds is the sole ground of négligence relied upon. 

To questions propounded by the court, the witness answered : 

"The foreman (Nash) tolfl me to go along with this engine and keep it oiled 
— keep the running gear oiled. 

'•Q. He employed you to go along and oil this broken engine? A. Yes, sir. 

"Q. The cab was destroyed? A. Yes, sir. 

"Q. And that part that had the handhold gone? A. Yes, sir. 

"Q. Did you go on that engine at any tlme hère In Mobile? A. No, sir; I 
was not on it. 

"Q. You saw the condition of the cab? A. I saw the cab torn ofC. 

"Q. And that handhold gone? A. Yes, sir. 

"Q. The one on the tender stlll there? A. Yes, sir." 

It appears that the engine was, with référence to the cab and hand- 
hold, in the same condition at Mt. Vernon, where the injury occur- 
red, as when last seen by the plaintiff before leaving Mobile. 

From the facts in this record, it conclusively appears : 

1. That the défendant was not guilty of any act, or omission, which 
would constitute négligence, and therefore the plaintiff would not be 
entitled to recover. 

2. That plaintiff knew the détective condition of the engine, this 
condition being the sole cause of sending the engine to the gênerai 
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repair shops at Selma, and under every principle and authorîty the 
plaintiff assumed the risk incident to the patent and obvions defects 
in the engine, and particularly that caused by the absence of the hand- 
holds. He knew that the handholds were attached to the cab — "there 
was nothing else to attach them to" — and he knew that both cab and 
handholds had been removed before he left Mobile. To say that he 
thought they had been replaced is but to give rein to the imagination. 
With like propriety he might hâve thought that the cab had been re- 
placed. The law charges him with the knowledge of defects so patent 
and plainly obvions. 

The plaintiff is 34 years of âge, has had adéquate expérience in the 
service, and, according to his testimony, was daily engaged in getting 
on and off engines. From the record we gather that he was not only 
experienced, but a man of intelligence. That a cause of action is not 
given to an injured employé, unless it first appears from the alléga- 
tions and proof that the employer is guilty of négligence, would rea- 
sonably appear not to invite référence to authority. The doctrine 
which requires the master to furnish reasonably safe and suitable 
machinery, tools, apphances, premises, and the like, to the employé, 
is without application to cars and engines being moved to the repair 
shops for the purpose of complying with the rule that they be ren- 
dered safe and suitable. He had full and comprehensive notice of 
the defective condition of the engine. 

The proposition that the employé engaged in making the necessary 
repairs, or engaged in moving a broken car or engine in order that the 
same may be repaired, assumes the ordinary risk of danger incident 
thereto, has abundant support. 

In H. & T. C. Ry. Co. v. O'Hare, 64 Tex. 603, Mr. Justice Stayton, 
speaking for the court, says : 

"That a rallway company would not be llable to an employé engaged In 
runnlng an engine (or repairs, to such place as mlght be necessary, if the em- 
ployé knew of the defects, whlch made repairs necessary, is certainly true, 
for in such cases the employé would be held to bave assumed the ordinary 
risks resulting from such defects." 

: In Railway Company v. Mayo, 14 Tex. Civ. App. 253, 37 S. W. 
659, the facts were that Mayo met his death in attempting to couple 
two flat cars, upon one of which the coupling was defective. This 
car had tacked upon it a red card upon which was printed, "Bad or- 
der," and. the same words were chalked upon the side of the car. The 
court held, upon the above facts, that there was no négligence upon 
the part of the' company, and that the deceased assumed the risk. 

In Watson v. Railway Company, 58 Tex. 438, the holding is an- 
nounced : 

"For gênerai use the company must furnish Its employés with Sound, com- 
plète, and suitable cars, with ail the usual and necessary attachments ; but It 
Is well known to ail that the most complète and perfect car that can be con- 
trived by the Ingenuity of man is llable to become unflt for use, either by ac- 
cident, or the nature of the business in whlch it is used, at points on the Une 
where there are no faciUtles for making repairs, so that Its removal to the 
shops of the company for that purpose becomes indispensable. Therefore 
some employé must engagé In handling and removing them. This duty may 
be Imposed, .upoQ any class of employés who are willing to assume the risks 
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Incident to the employment; and It Is Inamaterial whether thls is the entlre 
scope of the employment, or merely Incldental to the main employment, the 
Bame resuit would follow. If the appellant accepted service as a brakeman, 
and by the usage or custom of the company it was a part of his duty to couple 
thèse defective or broken cars to the train so that the same could be carried 
to the sfiops for repairs, then he would be held to hâve assumed the risks in- 
cident to that particular employment. And as to the notice of the defective 
character of the car, if the usage of the company, in giving notice of such de- 
fect, conslsted in chalking upon the car the words, "Ont of order," and placing 
them upon a side track for removal, then it will be held that appellant engagea 
in the service subject to such usage or custom, and, if the çotice in this case 
was given In the usual and customary manner, then it was sufSeient." 

In Flanagan v. Railway Company, 50 Wis. 462, 7 N. W. 337, it is 
said: 

"Cars and englues are frequently damaged, and it becomes necessary to re- 
move them to some proper place for repairs, and it may happen that they are 
so seriously damaged that their removal will be attended with some personal 
danger to those engaged In the work. Yet this is one of the périls of the 
business, and, If a persoa so employed is injured because of the broken and 
unsafe condition of the car or engine, he bas no remedy against the owner, un- 
less the owner has been otherwise négligent. Besides, in this case, the defect 
in the car whlch he attempted to cllmb upon was plain and visible, one which 
he could not fall to see had he looked where he was placing his foot" 

To the same effect see: Yeaton v. Boston & Lowell Ry., 135 Mass. 
418 ; Chicago & Northwestern Ry. v. Ward, 61 111. 130 ; Holden v. 
Fitchburg Ry., 129 Mass. 268, 37 Am. Rep. 343. 

The gênerai rule of law that a servant takes upon himself the risk 
of the dangers which ordinarily attend or are incident to the business 
in which he voluntarily engages, is well settled and undisptited. 
Where the employé handles defective appliances furnished by the 
master, where the defects are known to or plainly observable by 
him, without complaint to the employer, he assumes the risk of in jury 
resulting therefrom. The authorities in support of this proposition 
are cited in volume 4, § 75, p. 3976, U. S. Digest (Lawyers Co-Opera- 
tive Pub. Co.). 

In the case of Railway Company v. McDade, 191 U. S. 68, 24 Sup. 
Ct. 24, 48 L. Ed. 96, after stating the gênerai rule with référence to 
the duty of the master to provide suitable appliances in the opération 
of his business, the court announces : 

"This rule is subject to the exception that where a defect Is known to the 
employé, or is so patent as to be readily observed by him, he cannot continue 
to use the defective apparatus in the face of knowledge, and without objec- 
tion, without assuming the hazard incident to such a situation. In other 
words, If he knows of a defect, or it is so plainly observable that he may be 
presumed to.know of it, and continues in the master's employ without ob- 
jection, he is taken to hâve made his élection to continue in the employ of 
the master, notwithstanding the defect, and in such case cannot recover." 

In the case of Butler v. Fr^zee, 211 U. S. 459, 29 Sup. Ct. 136, 53 
L. Ed. , Mr. Justice Moody, speaking 'for the court, says : 

"Where the danger is one that is suggested by the common knowledge which 
ail possess, and both the conditions and the dangers are obvious to the com- 
mon understanding, and the employé is of full âge, intelligence, and adéquate 
expérience, and ail thèse éléments of the problem appear without contradic- 
tion f rom the plaintiff's own évidence, the question becomes one of law for 
the décision of the court Upon such a state of the évidence, a verdict for 
169 F.— 36 
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tbe {tlaljDtlff cannotbe snstaiHed, and It is the duty of the judge presiding at 
the tetaïtolastnict the jury accordlngly." Patton v. Texas Pacifie, 179 U. S. 
658, 21 Sul>> Cfc 875, 45 L. Ed. 361, and cases there cited. 

We think it may be said, as a rtiatter of law, that the plaintiflF volun- 
tarily assumed the risk. 

Upon the errors assigned, the case should be reversed, ând it is so 
ordered. 



SPENCER V. UNITED STATES. 

(Circuit Court of Appeals, Edghth Circuit March 24, 1909.) 

Nos. 2,684, 2,812. 

1. JuB^ (§ 33*)— Sélection— Fbdiral Coubts— Division of Distmot. 

Açt Gong. July 20, 1882, c. 312, 22 Stat 172 (U. S. Comp. St. 1901, p. 
319), dlvlded lowa into the Northern and Southern judlclal districts, the 
Sçutàern being In turn divlded Into the Eastern, Central, and Western dl- 
ylslpns; and Act June 1, 1900, c. 601, 31 Stat. 249 (U. S. Gomp. St. 1901, 
p. SSS), created an addltlonal or Southern division In the Sputhern district 
Section 5 declared that ail grand and petit Jurors for the Southern divi- 
sion should be selected froin cltlzens reslding therein ; no such provision 
belns made, however, with référence to the other divisions of such district 
JîeJd, that such acts did not requlre that Jurors drawn for service In the 
Central division should be cltlzens reslding In such division, it belng suffl- 
clent that they reslded wlthln the district. 

[Bd; Note. — For other cases, see Jury, Dec. Dlg. § 33.*] 

2. STATTJTES (5 220*)— CONSTEtJCTION— IMPLIBD LEGISLATIVE INTEEPRBTATION. 

The opinion of législative bodles coneernlng an existing amblguous or 
unCertaln law, manifested by or Implied from the passage, of subséquent 
acts relating to the same subject is some, though not controlUng, évidence 
of the true meaning of the original law. 

[Ed. Note. — For other cases, see Statutes, Cent Dlg. § 298 ; Dec. Dlg. 
•I220.*] 

& JuBT (8 33*)— "Jurors." 

The word "jurors" as used In Rev. St. § 802 (U. S. Comp. St. 1901, p. 
; 625), declàrlng that jurors shall be returned from such parts of the dis- 
trict from tlœe to tlme as the court shall direct, etc., embraced both grand 
and petit jurors. 

[Ed. Note. — For other cases, see Jury, Dec. Dig. § 33.» 

For other définitions, see Words and Phrases, vol. 4, pp. 3887-3888.] . 

4 JuBT (§ 33*)— Trial by Jubt- Résidence or Jueobs— Statutes. 

Undér Const. D. S. Ahiend. art. 6, provlding that accused shall enjoy the 
rlght to a speedy and public trial by an Impartial jury of the state or dis- 
trict where the crime shall hâve beeh commltted, whleh district shall hâve 
been prevlously ascertalned by law, Rev. St § 802 (U. S. Comp. St. 1901, 
p, 625), provlding that jurors shall be returned from such 'parts of the 
district as the court shall direct so as to be more favorable to an impartial 
triai, was not unconstitutlonal in so far as it permitted the summoning 
of jurors from parts of the district not contalning the county in which the 
crime was commltted, as depriving accuSed of a constitutlonal rlght to be 
trled by an Impartial jury of the district wherelh the crime was com- 
mltted. 
[Ed. Note. — For other cases, see Jury, Dec. Dig. g 33.* 
Rlght to trial by Jury In fédéral court, see notes to O'Connell v. Reed, 
6 C. C. A. 603 ; Vany v. Peirce, 26 C. C. A. 528.] 

*For other caaes se» same topio & i nvuxaR In Oeo. & Am. Qigs, 1907 to date, & Rep'r Indexes 
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5. Bmbezzlkment (§ 20*)— Money of Bank— Collection bt Agent. 

Accused's duty was to take drafts or other Items received by a national 
bank by whlch he was employed from Its patrons for collection, présent 
tbem to the drawees or others Uable thereon, recelve the money due, and 
return It to the bank. He, however, reported a less amount collected 
than he actually received, and converted the dlflference. Held, that In 
making the collection he acted as the bank's agent, and that the money, 
whlle in hls possession and before it had been actually deposited In the 
bank, belonged to It, and that he was therefore properly convicted of em- 
bezzling the same. 

[Ed. Note. — For other cases, see Embezzlement, Cent. Dig. §§ 22, 23; 
Dec. Dig. § 20.*] 

In Error to the District Court of the United States for .the South- 
ern District of lowa. 

Williamson S. Summers and Charles S. Bradshaw, for plaintiff in 
error. 

Marcelks L. Temple, for the United States. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

ADAMS, Circuit Judge. Two indictments were found against Cari 
M. Spencer, the plaintiff in error, in the EKstrict Court of the Central 
Division of the Southern District of lowa — one charging him in 10 
counts with making that number of false entries in one of the books 
of the Des Moines National Bank of which he was a clerk, with the 
intent of injuring and defrauding the bank; the other charging him 
in 5 counts with that number of separate embezzlements of the funds 
of the bank; each in violation of section 5209, Rev. St. (U. S. Comp. 
St. 1901, p. 3497). The cases were separately tried,,and the défend- 
ant was found guilty on each and ail the counts of both indictments, 
and judgment was pronounced against him accordingly. The présent 
writs of error are prosecuted to secure a reversai of thèse judgments. 

In the first case, involving the false entries, no other question is 
presented for our considération except the legality of the constitution 
of the grand and petit juries which indicted and tried the défendant. 
That question, and also the question whether the money alleged to 
hâve been embezzled was the money and property of the bank as 
charged in the indictment, are the only questions presented in the 
second case. Thèse cases were argued and submitted to the court 
together. 

1. Touching the first question common to both cases, the only per- 
tinent facts are that the jurors were drawn from the body of the 
Southern district of lowa, and not exclusively from the Central divi- 
sion of that district where the trial occurred ; and also that by an order 
of court before then made and applicable to ail the divisions of the 
Southern district no citizen "of the county in which the court should 
be held could be drawn for service on either the grand or petit jury, 
and as a resuit of that order no citizen of Polk county, the same 
being the county in which the District Court for the Central division 
was held, was permitted to serve in this case. Did either of thèse facts 
invalidate the panels ? 

*For otber cases see same topic & i numbsb in Dec. & Am. Digs. 1907 to date, & Rep r Indexes 
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By Act July 30, 1882, c. 313, 33 Stat. 173 (U. S. Çomp. St. 1901, 
p. 349), the stàte of lowa, which before then had constituted only 
one judicial district, divided into four divisions, was divided into two 
judicial districts — the Northern and Southern. The same act divided 
the Southern district "for the purpose of holding terms of court" 
into three divisions, called the Eastern, Central, and Western divisions, 
and designated the counties of the state which should constitute each 
one of thèse divisions. A later act approved June 1, 1900 (Act June 
1, 1900, c. 601, 31 Stat. 249 [U. S. Conip. St. 1901, p. 353]), carved 
out of the counties composing the three divisions an additional divi- 
sion denominated the "Southern Division of the Southern District." 
By section 5 of the latter named act it was provided: 

"ïhat ail the grand jurors and ail jurors for the trial of civil and crimlnal 
causes In the division hereby created [the Southern] shall be selected from 
eltizens residlng In the division created by thls act." 

No such provision is found in the act of 1882 creating the Eastern, 
Central, and Western divisions. 

Defendant's contention is that the jurors should hâve been drawn 
exclusively from the Central division of the district. This contention 
made ùnder similar statutes was considered by us in the light of ail 
the authorities in the récent case of Clément v. United States, 149 
Ffid. 305, 79 C. C. A. 343, and was disapproved. We there held that, 
although Congress subdivided the one judicial district of Minnesota 
which had been previously ascertained by law into six divisions "for 
the purpose of holding terms of court," those divisions -«vere not there- 
by established as separate judicial districts so as to require a grand 
or petit jury to be drawn from each division for the accusation and 
trial of offenses originating therein. We see no reason for departing 
from the conclusion then reached, and, for the reasons there stated, 
we hold that the défendant was lawfully indicted and tried by jurors 
drawn from the body of the Southern district of lowa. 

2. It is next argued that, as section 5 of the act of 1900 creating a 
Southern division of the Southern district contains> a provision that 
ail grand and petit jurors in that division should be drawn from citi- 
zens résident therein, it amounts to a législative déclaration that as 
the résidents of the Central division are disqualified from service on 
the juries in the Southern division, therefore the reverse is true, and 
no résident of the Southern or any other division is qualified to sit 
as a grand or petit juror in the Central division. We fail to appre- 
ciate the force of this argument. If any implication on this subject 
is mamfest by section 5, it would seem to be exactly the contrary. If 
the law had previously been as now contended by defendant's counsel, 
there was no occasion for the enactment çif section 5, as, even without 
it, only résidents of the Southern division would be qualified to serve 
as jurors in that division. Why, therefore, did Congress make the 
spécial provision in section 5? Obviously because it recognized the 
gênerai rule to be as indicated by us, and wished to départ from that 
rule and make an exception with respect to this particular division, 
and deemed it necessary to do so in express terms in order to accom- 
plish its purpose. 
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The opinion of législative bodies concerning an existing ambiguous 
or uncertain law manifested by or implied from the passage of subsé- 
quent acts relating to the same subject is some, though net controlKng, 
évidence of the true meaning of the original law. License Tax Cases, 
72 U. S. 462, 473, 18 L. Ed. 497 ; Davis v. Gray, 83 U. S. 203, 223, 21 
h. Ed. 447; Matthews v. McStea, 91 U. S. 7, 13, 23 L. Ed. 188; 
Farmers', etc., Nat. Bank v. Dearing, 91 U. S. 29, 36, 23 L. Ed. 196 ; 
Pompton V. Cooper Union, 101 U. S. 196, 201, 25 L. Ed. 803 ; Fussell 
V. Gregg, 113 U. S. 550, 561, 5 Sup. Ct. 631, 28 L. Ed. 993 ; Sarlls 
V. United States, 152 U. S. 670, 577, 14 Sup. Ct. 720, 38 E. Ed. 556 ; 
Rosencrans v. United States, 165 U. S. 257, 262, 17 Sup. Ct. 302, 41 
L. Ed. 708 ; Barber Asphalt Paving Co. v. City of Denver, 72 Fed. 
336, 345, 19 C. C. A. 139. 

3. Did the order of court excluding résidents of Polk county from 
service on the grand or petit jury invalidate the panels? This order 
was made pursuant to the provision of section 802, Rev. St. (U. S. 
Comp. St. 1901, p. 625), that: 

".Tui'ors shall be returned from such parts of the district from tlme to time 
as the court shall direct so as to be most favorable to an impartial trial and 
so as not to incur an nnnecessary expansé or to unduly burden the citizens of 
any part of such district wlth such service." 

This statute, by employing the comprehensive term "jurors," em- 
braces both grand and petit jurors (United States v. Stowell, 2 Curt. 
153, Fed. Cas. No. 16,409 ; Agnew v. United States, 165 U. S. 36, 44, 
17 Sup. Ct. 235, 41 L. Ed. 634), and in terms authorized the order in 
question. But the contention is that the statute violâtes the constitu- 
tional right of the accused to be tried by an impartial jury of the dis- 
trict wherein the crime was committed; in other words, that the vici- 
.nage from which the accused was entitled to hâve the jurors summoned 
embraced Polk county, and that the order in question deprived him of 
the right to which he was so entitled. We think this position is un- 
tenable. The Constitution left it to Congress to détermine the dis- 
tricts from which the required impartial jury should be summoned. 

"In ail crlminal prosecutions the accused shall enjoy the right to a speedy 
and public trial by an impartial jury of the state and district wherein the 
crime shall hâve been committed, which district shall hâve been prevlously 
ascertalned by law." Article 6 of Amendments. 

Obedient to this constitutional mandate, Congress created a judicial 
district known as the "Southern District of lowa," and thereby ascer- 
tained and fixed the maximum, limits of the territory from which a 
jury might be summoned to try cases originating thercin. 

The large number of counties which compose most judicial districts 
render it physically impossible to secure one grand juror, and very 
difficult to secure one petit juror, from each county of each district; 
hence, in the ordinary administration of the law governing the sélec- 
tion of jurors (section 800 et seq., Rev. St. [U. S. Comp. St. 1901, p. 
623]), it would be impossible to secure a jury composed of one or 
more members from each county of a district. But in addition to this 
suggestion of convenience, it is apparent that one of the main pur- 
poses of the constitutional provision was to secure a trial by an im- 
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partial juryjiîlFhe détails of working out this main purpose were nec- 
essarily left/IOrGongress. In the performance of this deleg-ated func- 
tion section 802: was early in our history (September 34, 1789) enact- 
ed. Its language discloses that its principal object was to secure the 
"speedy trial, by an impartial jury" guaranteed by the Constitution. It 
therefore comes fairly within the: powers conferred upon Congress, 
or within those necessarily implied.and is rather in exécution than in 
dérogation of the organic law. 

The views just expressed hâve received judicial sanction in the fol- 
lowing cases: United States v. Ayres (D. C.) 46 Fed. 651; United 
States V. Greeiie (D. C.) 113 Fed. 683 ; United States v. Peuschel (D. 
C.) 116 Fed. 642. 

4. Did the moriey appropriated by the défendant belong to the bank? 
Defendant's duty was to take drafts or other items received by the 
bank from its patrons for collection, présent them in person to the 
drawees or others liable on them, receive the money due on them, and 
return it to the bank. His method of doing it was to report to his su- 
periors in the bank a less amount collected than he actually received, 
and eonvert the différence to his own use. He necessarily had made 
the collection and had taken the money into his own possession before 
the act of conversion took place. In making the collection he was 
clearly acting as agent for the bank, and his duty as such agent was to 
report and deliver the full amount collected to his principal. As be- 
tween hjm and the bank the money undoubtedly belonged to the latter, 
and. any appropriation of it was the appropriation of the money of the 
bank. 

The conclusion just stated seems self-evident, and would not be no- 
ticed further except for the contentioii of defendant's counsel that ti- 
tle was not vested in the bank until the actual depqsit in the bank of 
the amount collected by défendant. Some cases concerning title to' 
money as between a depositor and the bank are called to our attenr 
tion. They generally hâve arisen in attempts to follow trust funds 
where the.^circumstances connected with their deposit were determina- 
tive of the rights of the parties, and in them expressions are found to 
the effect that the relation ôf debtor aiid créditer does not arise until 
money is actually depositedover the counter, or the deposit is not com- 
plète until the money is actually delivefed at the bank with intention to 
make a deposit. Thèse cases are cited and referred to in Zane on 
Banks & Banking, §§ 130, 131. This case, however, dqes not concern 
the title ot ôwnership of money as between the owner of the items sent 
for collection and the bank. Their relationship may be that of debtor 
and créditer, trustée and cestui que trust, bailor and bailee, according 
tô instructions given at the time, custoin and usage of business, or oth- 
er facts and Circumstances attending each particular transaction. We 
shall accordingly not undértake to discuss the law applicable to ail 
such situations. 

The Supreiné Court of the United States in the leading case of Ex- 
change Nat. Bank v. Third Nat. Bank, 112 U. S. 276, 5 Sup. Ct. 141, 
28 L,. Ed. 722, contrary to the rule prevailing in many states, held that 
when- banks receiving items for collection f orward them to their cor- 
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respondents to, be coUected from a debtor residing at a distance, in 
the absence of any contrary understanding, they make the correspond- 
ent their own agent and become liable for bis conduct. Much more 
would this be true between the bank and its clerk or agent employed 
by it to make collections. The bank is responsible for the acts of its 
agent, and cannot escape liability to its patrons for the money appro- 
priated by the agent. Clearly, then, as between the bank and the 
agent, the money belonged to the former, and the agent cannot be 
heard to say that the money which his principal authorized him to col- 
lect for its account belonged to any one but his principal. 
The judgment in both thèse cases must be affirmed. 



MILLER V. MISSOURI, K. & T. RT. CO. 

(Circuit Court of Appeals, Elghth Circuit Àprll 3, 1909.) 

No. 2,900. 

1. Masteb and Servant (§ 101*) — Injuries to Servant— Defkctive Appli- 

ANCES. 

It is the duty of the master to fumlsh appliances free from defects 
discoverable by the exercise of ordinary care. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. § 171- 
184 ; Dec. Dlg. § ICI.» 

Duty of rallroad companies to furnlsh safe appliances, see note to 
Felton v. Bullard, 37 C. C. A. 8.] 

2. Masteb and Servant (| 285*) — Injuries to Servant— Railroads—De- 

FECTIVE FHEIGHT CAKS— NEGLIGENCE— QUESTION FOR JUBY. 

In an action for injuries to a rallroad brakeman by a defective hand- 
tiold on the corner of a frelght car, whether the end of the bandhold 
which came loose was fastened with a lag screw, or whether the wood 
comprislng the roof of the car to which It was fastened had been permit- 
ted to become decayed so that it was Insufflclent to hold the screw, aad, 
If so, whether such condition could bave been dlscovered by reasonable 
and ordinary inspection, or whether the handhold had been fastened by 
bolts which had broken ott by reason of some latent defect which could 
not hâve been so dlscovered, held for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 285.*] 

3. Master and Servant (§ 208*) — Injuries to Servant— Assumed Risk. 

While an employé assumes ail the ordinary risks Incident to the service 
or business in which he is engagea, he does not assume the rlsk arlslng 
from the neglect of the employer to perform a positive duty as to furnish- 
ing proper appliances, except where the employé receives or uses a dé- 
tective appliance, and, wlth knowledge of the defect continues to use it 
without notice to the employer. 

[Eiâ. Note. — For other cases, see Master and Servant, Cent Dlg. §§ 551- 
558 ; Dec. Dig. § 208.* 

Assumption of rlsk incident to employment, see note to Chesapeake & 
0. R. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Négligence (§ 136*) — 'Contributort Négligence— Question for Jury. 

Where there is uncertalnty as to the existence of elther négligence or 
contributory négligence, the question is one of fact for the jury; and thls 
whether the uncertalnty arises from a conflict of the testimony, or be 

*For other cases see same topic & { numbbb in Dec. & Am. Dlga. 1907 to date. & Rep'r Indexe* 
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cause, the facts belng undlsputed, fair-nalnded men njay hopestly draw 
différent conclusions therefrom. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353 ; Dec. 
Dig. § 136.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

C. C. Lawson and Silver & Brown, for plaintifï in error. 
George P. B. Jackson, for défendant in error. 

Before HOOK, Circuit Judge, and.RINER and AMIDON, District 
Judges. 

RINER, District Judge. This action, commenced in the state court, 
was removed to the Circuit Court of the United States for the West- 
ern District of Missouri by the défendant, on the ground that the 
controversy was one wholly between citizens of différent states; the 
défendant being a citizen of the state of Kansas and the plaintifï a 
citizen of the state of Missouri. The parties are hère arranged as they 
were in the court below, the plaintifï in error being the plaintifï and 
the défendant in error being the défendant, and for convenience they 
will be hereafter referred to as plaintifï and défendant, respectively. 
The object of the action is to recover for personal injuries suflfered by 
the plaintifï while engaged as a brakeman in the employ of the défend- 
ant. At the conclusion of the testimony, the court instructed the jury 
to return a verdict in favor of the défendant. A judgment was enter- 
ed in favor ôf the défendant upon the verdict, and this writ of error 
is sued out tq reverse that judgment. 

The record disçloses the following state x>f facts : That the défend- 
ant was a railroad corporation created and organized under the laws 
of Kansas and operating a line of railroad from St. Louis, Mo., to 
Harrisonville, Mo., and in other states ; that a part of- its Unes of rail- 
road extended -from Sedalia, Mo., to Paola, Kan. ; that the plaintiff on 
September 39, 1905, was a brakeman on, one of its freight trains be- 
ing operated between Sedalia and Paola ; that the train on which he 
wâs employed arrived at East Lynn, a station in Cass county, Mo., 
about 4 :30 o'qlock in the mOrning ; that at the time the train arrived 
it was still dark ; that there was no light in the station, and that he 
had no light other than that furnished by a lantern carried by him; 
that, upon the arrivai of the train at East Lynn, the conductor di- 
rected the plaintîflf to uncouple the engine and get a car that was then 
standing on the side track near the station; that between this car and 
the switch-head on the side track there was a string of cars which it 
was necessary to couple onto and push back east, the train being head- 
ed west, to a connection with the car they desired to take out so that it 
piight be coupled on for the purpose of placing it in the train ; that 
, there was a road crossing near the station and this car was separated 
from the other cars at the crossing, the car desired being on the 
east side of the crossing, and the other cars in the string on the west 
side ; that, after coupling the engine to thé string of cars, the plain- 
tifï ascended to the top of the first car to release the brakes upon this 

^For otber cases see same tapie & i numbeb In Dec. & Am. Cigs. 1907 to date, & Rep'r Indexes 
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string of cars so that they could be moved; that he passed from car 
to car, releasing the brakes upon each until he came to the last car 
but one, and, after releasing the braké, he proceeded to the ladder on 
the southeast corner of the car, as it then stood, for the purpose of 
descending in order to make the coupling with the car which they 
desired to put into the train ; that in doing so he placed his f eet upon 
one of the iron bars bolted to the car to be used as a step for the 
ladder, and got hold of what is designated in the testimony as the grab 
iron or bar which is bolted onto the roof of the car, and is used in 
conjunction with the bars on the side as a ladder; that as he was in 
the act of doing this the grab iron pulled loose at one end, causing the 
plaintiflf to fall backward and to the ground, a distance of about 14 
feet, striking on his hip and back, thereby receiving the injuries hère 
complained of. 

The testimony tends to show that this car from which the plain- 
tif! fell was known as a "bad order" car, although there is nothing in 
the record disclosing that it was .so marked or in what respect it was 
damaged. The évidence does show, however, that whatever the dam- 
age to the car was it did not affect the appearance of the car on top. 
The plaintifï testified that he did not know it was a bad order car, that at 
the time he attempted to descend he noticed the handhold by the Hght 
of his lantern, and that it was apparently ail right. The testimony 
shows that the plaintifï was a brakeman on a through freight, and had 
been in the service of the company but a short time. He testified that, 
while he had heard some of the trainmen say there were some bad 
order cars scattered along at the différent sidings, he did not know 
there were any cars of that character in the string he was then han- 
dling, and could not know from his position on top of the car. The 
record shows that the track upon which this car was standing was not 
a track set apart for "bad order" cars, but was a side track at a small 
station for gênerai use ; the shops being at Sedalia where "bad order" 
cars were usually stored for the purpose of being repaired. 

John Beems, a car repairer in the shops at Sedalia, was sent out 
by the foreman of the shops the day following the plaintiff's in jury 
to examine the car from which the plaintiff fell. He testified that 
one end of the handhold had been fastened to the top of the car with 
a lag screw, that the lag screw had pulled out, and that the timber on 
top of the car at the place where the lag screw had been fastened was 
decayed and rotten. He testified on cross-examination that he knew 
it had been fastened with a lag screw, because the screw, which was 
about four inches in length, was still in the handhold. He further tes- 
tified that the corner of the car was not broken down or otherwise 
damaged, but that this screw had given way simply because of the 
rotten condition of the wood ; that, if the car was damaged otherwise, 
it was not discernible from the top. 

J. C. Ragsdale, a witness for the défendant, testified that he was a 
freight brakeman on the opposite crew to the plaintiff; that a few 
nights after the accident to the plaintiff his train stopped at East 
Lynn; that while doing some work there the other brakeman of his 
crew called his attention to the fact that this handhold was loose at 
one end; that he was at that time on the top of the car, and testified 
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that the car w,ajS îîot "oornered" atithe time, meaning thereby, as the 
te§ti}Tiç!nyîii|hg^|, that it was not broken down. :> 

Thickitt, a witness for the défendant, testified that hçwas one of 
its daim agçnts; that he saw the car from which the plaintifif fell in 
the yards at Sedalia on the 17th of November, 1906, a year and three 
months after the accident; that he; identified it by its number; that 
the car at the tinjehe saw it showed that it had beert wrecked, knock- 
ed off its trucks, and thfe truss rods knocked out of place; that it had 
been "cornered", and the timber shattered. He further testified that 
the damage to the car was old; that the handhold at the top had been 
fastened at one. end with an angle boltj and at the other by a button- 
headed carriage boit; that neither end had ever been fastened with 
a lag sçrew. He further testified 'that the car was chalk-marked "B. 
O." meaning bad order. An effort was also made to show that it was 
a custom of the défendant to put bad order cars upon side tracks at 
différent, stations. 

It will thus be seen that the testimony was squarely in conflict upon 
the vital issue in the case. Therule is elementary that it is the duty 
of the employer to furnish appliances free from defects discoverable 
by the exercise of ordinary care; and that the employé has a right 
to rely upon this duty beiing performed ; hence it was ail important 
in this case to détermine whether or not the end of this handhold 
which came loose was fastened with a lag screw, and whether the 
wood cômprising the roof of this car to which it had been fastened 
was allowed to become rotten and decayed, so that it was insufficient 
to hold the screw, and, if so, whether that condition could hâve been 
discovered by the exercise of ordinary care — that is, reasonable and 
ordinary inspection — or whether the handhold had been fastened to 
the top of the car by bolts, and that thèse bolts had broken off by reason 
of some latent defect which could not be discovered by the exercise of 
ordinary carci In the one case, if by the exercise of ordinary care the 
defect could hâve been discovered, there would be liability in the other, 
if the exercise of ordinary care would not hâve disclosed the defect, 
there would be no liability; and this, we think, was a question for the 
jury to détermine. 

It is undoubtedly the settled rule that an employé entering the serv- 
ice of anothér assumes ail of the ordinary risks incident to that service 
or business. He does not, however, assume the risk arising from the 
neglect of the employer to perform a positive duty owing to the em- 
ployé with respect to appliances. The exception to this rule, which is 
abundantly established by judicial décisions, is that, where the em- 
ployé receives for use a defective appliance and with knowledge of 
the defect continues to use it without notice to the employer, he can- 
not recover for an injury resulting from the defective appliance thus 
voluntarily used by him. But, as stated by the Suprême Court in 
the case of Texas & Pacific Railway Company v. Archibald, 170 U. 
S. 665, 18 Sup. Ct. 777, 43 L. Ed. 1188: 

"No reasojQ can be found for and no authorlty exlsts supportlng the con- 
tention that an employé, elther from hls knowledge of the employer's methods 
of business or from a fallure to use ordinary care to aseertaln such methods, 
subjeots hlmself to the risks of appliances being furnished, which ''cntain de- 
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fects that might hâve been dlscovered by reasonable Inspection. The em- 
ployer on the one hand may rely on the fact that his employé assumes the 
risks usually incident to the employment. The employé on the other has the 
right to rest on the assumption that appUances furnlshed are free from de- 
fects discovérable by proper inspection, and Is not submitted to the danger of 
using appUances contalning such defects because of his bnowledge of the gên- 
erai methods adopted by the employer In carrying on his business, or because 
by ordlnary care he might bave known of the methods, and Inferred therefrom 
that danger of unsafe appUances might arise." 

This rule does not relieve the employé from observing patent de- 
fects in the appliances, for in entering an employment which is haz- 
ardous he assumes the usual risks of that service, including those 
which, are apparent to ordinary observation. The risks which are not 
obvious that the employé assumes are such périls only as exist 
after the master has used due care to guard the former against the 
danger. Gibson v. Erie Railway Co., 63 N. Y. 449, 20 Am. Rep. 552 ; 
De Forest v. Jewett, 88 N. Y. 264 ; Williams v. Delaware, Lackawan- 
na, etc., Railroad, 116 N. Y. 628, 22 N. E. 1117; Hough v. Railway 
Company, 100 U. S. 214, 25 L. Ed. 613, and cases there cited; Ghoc- 
taw, etc., Railway v. McDade, 191 U. S. 64, 24 Sup. Ct. 24, 48 L. 
Ed. 96 ; U. P. Railway Co. v. Snyder, 152 U. S. 684, 14 Sup. Ct. 756, 
38 L. Éd. 697. The rule in cases where thefe is a substantial conflict 
of évidence upon a vital issue in the case, or where from the évidence 
fair-minded men might honestly draw différent conclusions, is clearly 
stated by Mr. Justice Brewer in the case of Richmond & Banville Rail- 
road Company v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 h. Ed. 
643, as follows : 

"It is well settled that, -where there Is uncertainty as to the existence of 
either négligence or contrlbutory négligence, the question is not one of law, but 
of fact, and to be settled by a jury; and this whether the uncertainty arlses 
from a conflict in the testimony, or because, the facts being undlsputed, falr- 
mlnded men wIU honestly draw différent conclusions from them" — citing In 
support of the rule Railway Co. v. Stout, 17 Wall. 657, 21 L. Ed. 745 ; Washing- 
ton & Georgetown RaUroad v. McDade, 135 U. S. 554, 10 Sup. Ct. 1044, 34 L. 
Ed. 235 ; Delaware, Lackawanna, etc., RaUroad v. Converse, 139 U. S. 469, 11 
Sup. Ct. 509, 35 L. Ed. 213 ; Gardner v. Railway Co., 150 U. S. 349, 14 Sup. Ct. 
140, 37 L. Ed. 1107 ; Felton v. BuUard, 94 Fed. 781. 37 C. C. A. 1. 

In the case of Gardner v. Railway Co., supra, the Suprême Court 
speaking by Chief Justice Fuller, said: 

"The question of négligence is one of law for the court only where the facts 
are such that ail reasonable men must draw the same conclusion from them, 
or, in other words, a case should not be wlthdrawn from the jury unless the 
conclusion follows as a matter of law that no recovery can be had upon any 
View which can be properly taken of the facts the évidence tends to establish." 

The défendant in error cites and relies upon two cases only. Ches- 
apeal<e & O. R. Co. v. Hennessey, 96 Fed. 713, 38 C. C. A. 307, and 
Florence & C. C. R. R. Co. v. Whipps, 138 Fed. 13, 70 C. C. A. 443. 
We do not think either of thèse cases are décisive of this case. In the 
case of Railroad Company v. Hennessey, in which it was held that a 
recovery could not be had, the record disclosed that Hennessey was a 
switchman in the yards of the company at Russell where some of the 
company's repair shops were located ; that it was his business to handle 
damaged cars and to put them on certain tracks set aside especially 
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for the purpose of handling such cars, and cars that had been re- 
paired and theéë tracks were known as "repair tracks"; that tbe ac- 
cident happeried ^bput 4 o'clock in the afternoon ; that the damaged 
condition of the car was plainly observable, and therefore he must 
be held to hâve assumed the risk of handling it. The case of Florence 
& C. C. R. R. Co. V. Whipps was a case virhere a rock slide had oc- 
curred in a cation in the mountains through which the railroad was 
operated, and that Whipps, together with some sectionmen and bridge 
hands, was sent to the point where the slide occurred to clear the track, 
and while engaged in that work a large rock fell from the mountain 
side, striking Whipps and producing injuries which resulted in his 
death. The work was being conducted at night ; the slide occurring in 
the afternoon. A recovery was sought upon the ground that one of the 
sectionmen in reply to a question said that he had examined the slide 
before dark and that he considered the place safe, and, therefore, the 
rule that the railroad company was bound to furnish a safe working 
place for Whipps was invoked. The court held that "the doctrine of 
a safe place had no application." In disposing of the case the court 
said: 

"The place was not In a condition made or chosen by the défendant, but In 
such condition as the disaster had left It. It was the plain duty of the serv- 
ants Ip such: an exlgency, wlthout awaltlng orders, to engage In and hurry the 
work of clearing the obstruction from the track, and incldently to look after 
and guard thelr own safety while so engaged." 

After a careful examination of the record, in view of the conflict- 
ing character of the évidence, we are of opinion that the case should 
hâve been left to the détermination of the juçy under proper instruc- 
tions. 

The Judgment must be reversed and the ca,se remanded, with direc- 
tions to gi'arit a new trial. 



PENNSYLVANIA CO. v. WHITNBT. 

(Circuit Court of Appeals, Slxth Circuit. May 11, 1909.) 

No. 1,841. 

1. TEIAL (§ 83*) — Objections to Evidence— Sufficienct. 

An objection to évidence, the ground of which la not stated, Is fatally 
defectlve. 
[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 198 ; Dec. Dig. § 83.*] 

2. Evidence (§ 539*) — Expekt WriNESSES— Oompbtenct. 

Where a witness testlfled that he had had 25 years' expérience as a 
brakeman and conductor on the E. Railroad, that he was famillar with 
rallroading and the opération of englues, and also with the kind of en- 
glues used by défendant company, and knew of no partlcular in which 
they dlfCered from the B. engines, his competency to testlfy as an expert 
concernlng the opération of defendant's engines was suffleiently shown. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 2349; Dec. Dig. 
« 539.*] 
S. Appeal AND Ebroe (§ 1048*) — Evidence— Pbejudice. 

In an action for injuries to a railroad employé, défendant was not 
prejudiced by the allowance of a question asked of an expert witness 

*For other cases see same topic & S numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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which falled to tate into aocount a condition of the tracU, the only 
tendency of which could hâve been to show the necessity of greatei 
diligence in the opération of defendant's engines. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. 0ig. § 4140; 
Dec. Dig. § 1048.*] 

4. Appeal and Eerob (§ 1046*) — Hakiiless Erkoe— Remabks of Court. 

Where, in an action fov injuries to a railroad employé, after a question 
had been asked of an expert and the court asked whether an up or down 
grade of 10 per cent, was meant, plalntiff's counsel expressly disclaimed 
knowledge of the per cent, of the grade, and put the question again, 
assuming the englues to be going "slightly downgrade," défendant was 
not prejudiced by the court's query as assuming a percentage grade. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 4134 ; 
Dec. Dig. § 1046.*] 

6. Masteb and Servant (§ 276*) — Injuries to Servant— Evidence. 

In an action for injuries to a servant by being thrown from the cab of 
his engine onto an adjoinlng track, where he was struck by another car, 
évidence held Insufficient to require a judgment for défendant on the 
theory that the manner in which plaiutlfC claimed he was hurt was con- 
trary to natural laws. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 950 ; 
Dec. Dig. § 276.*] 

6. Teial (§ 191*) — Instructions— AssuMED Facts. 

In an action for Injuries to a railroad fireman by being thrown from 
the cab of his engine, an Instruction that, if the accident happened in 
conséquence of plaintiff leaving his engine by a voluntary movement not 
induced or caused by the shock or jolt of the preceding engine leaving the 
track, he could .not recover, but that if he left the engine in conséquence 
of the shock or Jolt, being himself in the exercise of due care, défend- 
ant would be llable if négligent, was not objectionable as assuming a fact 
in dispute, viz., that there was a shock or jolt to the engine. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 430; Dec. Dig. § 
191.*] 

7. Teial (§ 281*) — Instructions— Exceptions. 

An exception, "We except generally to the charge," is Insufficient If 
the charge contalns any correct proposition. 

[Ed. Note.— For other cases, see Trial, «ent. Dig. § 694; Dec. Dig. § 
281.*] 

8. Master and Servant (§ 291*) — Injuries to Servant— Variancb. 

In an action for Injuries to a servant, defendant's évidence was that 
plaintiff voluntarlly left his engine and went on the track, where he was 
struck. Thls évidence presented a varlance from the case pleaded by 
plaintiff, but the question of varlance was not raised by a request to 
charge nor speciflcally by motion to direct a verdict, vrhereupon the 
court charged that, if the accident happened by plaintiff leaving his 
engine by a voluntary movement not induced or caused by the shock or 
jolt of the preceding engine leaving the track, he could not recover, but 
that he could recover if he was not négligent and left the engine in con- 
séquence of such shock or jolt. Eeld, that such charge was not errone- 
ous as permitting a recovery on évidence constitutlug a varlance, there 
being no claim that défendant was misled thereby. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1133 ; 
Dec. Dig. § 291.*] 

9. Pleading (§ 237*) — Variance — Amendment. 

In an action for injuries to a railroad flreman, défendant introduced 
évidence that plaintiff voluntarlly left his engine and went to the place 
where he was injured. The court charged that if the accident happened 
by plaintiff leaving his engine voluntarlly he could not recover, but If he 

*For oUier cases see same topic & § numbeb In Dec. & Am. DIga. 1907 to date, & Bep'r Indexes 
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■left In Conséquence of a Shoek or Jolt and défendant was négligent, plain- 
M, tlffl Could recover. Held, that if the latter portion of the charge liad been 
excepted to, because of an alleged varianee wlth the pétition, an amend- 
ment tfl ttis pétition to meet tbe proof s would bave been permisslble. 

[Eîd. Note. — For other cases, see Pleadiug, CentiDig. § 603; Dec. Dig. 
I 237.:»] , 

In Errpr to the Circuit Court of the United States for the Northern 
District bf Ohio. 

W, B; ;S(àï}ders, for plaintifF in error. 
D. F, Anâerson, for défendant in error. 

Bèfôre i LURTON and WARRINGTON, Circuit Judges, and 
KNAPPEN, District Judge. 

KNAPPËN, District Judge. The défendant in error (hereafter 
called the plaintiff) sued to recover damages on account of injuries suf- 
fered by him while in the service of the défendant as a locomotive fire- 
man, under thèse circumstances : A heavy f reight ti'ain, made up at 
Ashtabuià îïàrbôr and bound south, pulled by one engine, required 
additional power to take the train to the summit of Munson's Hill, 
several miles south of Ashtabula Harbor. Accordingly, two f reight 
engines were attached to the rear of the train for the purpose of push- 
ing it, the caboose being in the rear of the two pushing engines. The 
plâihtifï was fireman upon the second of the pushing engines. At 
or near the summit of Munson's Hill was a switch Connecting with 
a side track, i extending about 286 feet to the south and lying to the 
east of and (beyond the limit of the necessary curve) parallel with 
the main track. At the terminus of the switch track there were no 
bumpers, the ground being at that point considerably depressed. The 
disconnecting of the engines f rom the train at Munson's Hill, and the 
Connecting of the caboose to the train, were accomplished by means 
of a fiying switch, the engines (with the caboose in the rear) being de- 
tached from the train and stopped a short distance before reaching 
the switch points, the switch being thrown (after the train had passed 
onto the main i track) so as to allow the engines to pass onto the side 
track, and the caboose during the forward movement of the engines 
being detached therefrom and its speed so checked as to permit the 
throwing of the switch after the passage of the engines upon the 
side track and before the caboose reached the switch points. The 
switch on this occasion was thrown by the fireman of the forward 
pushing engine. After the engines had passed some distance down 
the side track, and when parallel with the main track, the plaintiff 
in some way left his engine and was thrown or went upon the main 
track, in front of the caboose, and was injured. The testimony showed 
that the fOrwài"d one of the two engines ran off the end of the switch 
track, dropping into the dépression mentioned. The plaintifï contend- 
ed that by the shock so communicated to the rear engine (which was 
coupled to the forward engine) he was thrown from his engine onto 
the main track without fault on his part. The défendant contended 
that the plaintiff voluntarily and negligently, and without reason there- 

*FoT otber cases weaame toplc & ! nvmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa* 
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for, jumped from his engine, alighted upon his feet, and deliberately 
walked upon the main track in front of the approaching caboose. 

It was the plaintiff's claim, as submitted to the jury, that both the 
conductor of the train and the engineer of plaintiff's engine were nég- 
ligent in causing this flying switch to be made «with two locomotives 
coupled together and on so short a switch track, and under the con- 
ditions then existing, which rendered it diflScult to check the engines 
before reaching the end of the track. There was a verdict for the 
plaintiff, judgment was entered thereon, and motion for new trial 
denied. But three propositions are discussed in the brief of the plain- 
tiff in error, no other questions being properly raised upon the record. 

1. The plaintiff testified that, at the time the caboose was eut off, 
the pushing engines were going about 12 miles an hour. The witness 
Price testified that it would require 80 or 90 feet from the point of 
the switch for a caboose going down the main track to clear the en- 
gines on the switch track ; that the. two engines and tenders coupled 
together measured 130 feet, and that if going slightly downgrade and 
at 6 miles an hour they would require their length of 120 feet in which 
to stop ; that if going from 10 to 12 miles an hour they would require 
about 300 feet; and that it is more difficult to make a flying switch 
with two engines than with one. The record shows that this testi- 
mony was objected to, the objection overruled, and an exception taken. 
The ground of the objection, however, is not stated. This omission is 
of itself suffitcient to deny a right to review. Davidson S. S. Co. v. 
United States, 142 Fed. 315, 316, 73 C. C. A. 425; Deering Harvester 
Co. V. Kelly, 103 Fed. 261, 264, 43 C. C. A. 225. 

The grounds of the objection urged in this court are that Price was 
not shown to be compétent to testify as an expert regarding Penn- 
sylvania engines; that nothing was said in his testimony about the 
condition of the rail, and the fact that its being wet and slippery would 
hâve made the stop more difficult ; and that the side track was refer- 
red to in the question as "slightly downgrade," in opposition to the 
alleged fact that it was upgrade. Passing by the considération that 
the grounds of the objections were not stated, none of them urged 
hère are well taken. The witness testified that he had had about 25 
years' expérience as brakeman and conductor on the Erie Road, and 
was familiar with railroading and the opération of engines; that he 
was also familiar with the kind of engines used by the Pennsylvania 
Company, and that he knew of no particular in which they differed 
from the Erie engines. He was not cross-examined. The record is 
entirely barren of suggestion that his competency to testify as an 
expert regarding the opération of Pennsylvania engines was question- 
ed. Had it been, the objection woiild not hâve been good. When 
Price's examination was had, the testimony had not shown the al- 
leged slippery condition of the tracks; but had such évidence been 
in, the défendant could not hâve been prejudiced by failure to take 
into account a condition whose only tendency could hâve been to 
show the necessity of greater diligence in operating the engines. There 
was testimony of two witnesses to the express effect that the switch 
point was at the summit of the grade, and that the track was slightly 
downgrade from the switch point. It was, therefore, proper to as- 
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sume such fact in the question put to the expert witness. The query 
of the court (when the question was put, which did net show whether 
the grade was up or down), whether an upgrade or a downgrade of 
10 per cent, was meant, could not hâve been prejudicial to the de- 
fendant as an assumption on the part of the court of the percentage 
of grade. Defendant's counsel paid no attention to the court's ques- 
tion. Plaintiff's counsel at once expressly disclaimed knowledge of 
the per cent, of grade, and the question was put again, assuming the 
engines to be going "sHghtly downgrade." The fact that it requires 
more roôm, or requires a greater length of side track, to make a fly- 
ing switch with two engines than with one, is too obvions to justify 
objection to proof thereof. 

2. At the close of the testimony the défendant moved the court to 
instruct: the jury tO retum a verdict for the défendant, which motion 
was denied. The record does not state the grounds of the motion, 
and it is urged that plaintifï in error is for this reason not entitled to 
a review of the action of the trial court. There is respectable author- 
ity sustaining this proposition. In the view we take of the case, and 
inasmuch as there is nothing to indicate that the trial court did not 
understand the grounds of the motion, we do not feel called upon to 
pass upon the légal proposition invoked. It is hère urged that the 
court should hâve directed a verdict for the défendant because the 
plaintiff's testimony as to the manner in which the accident occurred 
is contrary to physical and natural laws, and that there is no substan- 
tial testimony tending to show that the injury occurred through de- 
fendant's négligence; but, on the other hand, that the testimony that 
the injury occurred through plaintiff's négligence is undisputed. The 
rule is well settled that to sustain a verdict a mère scintilla of évidence 
is not sufficient, but that the testimony in support of a verdict must be 
substantial. It is also well settled that testimony contrary to reason, 
or contrary to natural or physical laws, cannot support a verdict. 

Is the manner of the accident, as alleged by the plaintiff, opposed to 
natural laws? The plaintiff testified that, at the time the engine went 
off the end of the track, he was standing in the gangwây between the 
engine and the tender, on the right or engineer's side, "leaning against 
the partition" (by which we understand him to mean either the front 
wall of the tender or the rear wall of the cab), facing and talking to 
the engineer; that by the jolt of the engine as it left the track he was 
thrown to the right and directly upon the main track, striking upon 
the back of his head. There was médical testimony of an injury to 
the back of his head. It is urged by défendant that the drop of the 
forward engine off the end of the rails could not hâve thrown plain- 
tiff to the right, but must inevitably hâve thrown him forward. It 
is, to our minds, impossible upon this record to demonstrate to a cer- 
tainty just what effect the action of the engine would hâve had upon 
the direction in which the plaintiff would be thrown. The record 
shows, however, that the west rail of the switch track (which was about 
8 feet from the east rail of the main track) was from 10 to 15 feet 
shorter than the east rail of the switch track. This being so, the right- 
hand side of the engine would naturally drop first, with a tendency 
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to tilt the forward engine toward the main track. If, as the testhnony 
tends to show, the angines were moving at a rate of five to seven 
miles per hour, there is a not unreasonable possibility that the shock 
communicated to the rear engine (which was coupled to the forward 
engine), occasioned by the dropping of the forward engine into a de- 
pression of several feet, might throw the plaintiff forcibly in the di- 
rection of the tilting of the forward engine, and thus upon the main 
track. We, therefore, cannot say that the plaintiff's testimony is con- 
trary to physical laws. It is true that, as against the testimony of 
the plaintiff, three trainmen testified that the plaintiff voluntarily step- 
ped from the engine, walked deliberately onto the main track, and there 
stood with his back to the approaching caboose, paying no attention 
to the warning shouts of the trainmen, and in this attitude was run 
over. The weight of this testimony was for the jury to détermine, 
in connection with plaintiff's testimony and the question of the natural- 
ness or unnaturalness of such conduct on plaintiff's part. In our opin- 
ion, the court did not err in refusing to instruct a verdict for the de- 
fendant. 

3. The court charged the jury that if the accident happened in con- 
séquence of the plaintiff leaving his engine by a voluntary movement, 
not induced or caused by the shock or jolt of the front engine leav- 
ing the track, he could not recover ; but if, on the other hand, he left 
the engine in conséquence of the shock or jolt, being himself in the 
exercise of due care, the défendant would be liable, provided it was 
négligent. The court refused defendant's request to charge that "if 
the jury find that the plaintiff voluntarily left the engine upon which 
he was riding, and stepped in front of the oncoming caboose, then the 
plaintiff cannot recover in this action." The instruction given is crit- 
icised : First, as assuming that there was a shock or jolt to the engine, 
instead of leaving that question to the jury; and, second, as in effect 
instructing the jury that if the plaintiff left the engine by inducement 
of fear or impending danger, and was subsequently injured, he could 
recover. The charge, taken together, is not subject to the criticism 
that it assumes a fact in dispute. The ground of the second criticism 
to the charge given is not that the plaintiff could not recover if he 
voluntarily left the engine through fear of impending danger caused 
by the shock or jolt to the engine on which he was riding, but merely 
that such theory was not contained in plaintiff's pétition, and that 
therefore such issue presented a variance from plaintiff's pleading. 
It is true that such theory doçs vary from that set forth by the plain- 
tiff in his pétition. The testimony, however, that the plaintiff vol- 
untarily left the engine was introduced by the défendant. The ques- 
tion of variance was not raised by request to charge, nor (specifically) 
by motion to direct a verdict. The charge given was not excepted to, 
unless by exception No. 5, viz., "We except generally to the charge." 
This is not a sufficient exception to a charge containing any correct 
proposition. Anthony v. Louisville & Nashville R. R. Co., 132 U. S. 
172, 10 Sup. Ct. 53, 33 L. Ed. 301; AlHs v. United States, 155 U. 
S. 117, 132, 15 Sup. Ct. 36, 39 L. Ed. 91 ; Cunningham v. Underwood, 
116 Fed. 803, 813, 53 C. C. A. 99; Hindman v. First Nat. Bank, 113 
169 F.— 37 
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Fed. ^Zli 934, 50 C. C. A. 623, 57 h. R. A. 108. The alleged variance 
pould not hâve misled the défendant, and no variance between plead- 
ings and proofs offered is material unless of a character to mislead 
the opposite party (Grayson v. Lynch, 163 U. S. 468, 16 Sup. Ct. 1064, 
41 I« Ed. 230 ; Baltirtiore & Potomac R. R. Co. v. Cumberland, 176 U. 
S. 232, 238, 20 Sup. Ct. 380, 44 L. Ed. 447 ; Schiffer v. Andersen, 146 
Fed, 457, 459, 76 C. C. A. 667) ; and, had the portion of the charge 
in question been excçpted to because of the alleged variance, an amend- 
ment to the pétition to meet the proofs would hâve been permissible 
(Freund v. Greene & Sons [C. C] 139 Fed. 703; Flint & P. M. Ry. 
Co. v. McPherson, 105 Fed. 210, 44 C. C. A. 449). It follows frora 
what has been said that the defendant's request referred to was prop- 
erly refused. 

_ We fitîd no error in the record, and the judgment of the Circuit 
Court is accordingly affirmed. 



HIRSCH V. GEORGIA IRON & COAL 00. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 20, 1909.) 

No. 1,896. 

1. Evidence {| 397*)— Customs and Usaoes (§ 17*)— Paboi, Evidence to 

Vaet Contbaots. 

Paroi évidence Is, Inadmissible to cliange, contradlct, quallfy, or expialn 
a written contract whlch Is unamblguous ; nor Is It permissible to sliow 
a custom or usage when tlie words o£ tbe contract would be thereby con- 
tradlcted or modifled. 

[Ed. Note. — For other cases, see Evidence, Cent. Ertg. SS 1756-1764; 
Dec. Dlg. § 397 ;* Customs and Usages, Cent. Dlg. $ 84; Dec Dlg. $ 17.*] 

2. Sales (I 177*)— Constbvotion op Contbact— Time and Manneb or De- 

LIVËBY. 

Under a contract for the sale and purchase of 3,000 tons of pig Iron to 
be delivered about equally during three speclfled monttis f. o. b. cars at 
the seiler's furnace, the buyer was obligated to accept delivery during 
the tlme speclfled on board cars at the furnace, and hls refusai to give 
ehlpplng directions so that delivery could be so made was a breach of 
the contract. 

[Ed. Note.-T-For other cases, see Sales, Cent. Dlg. § 445 ; Dec. Dlg. t 
177.*] 

S. Sales (§ 175*) — Dbliveey and Aoobptance— Reptjsal to Receive. 

Where the purchaser of a quantity of Iron refused to accept delivery 
as required by the contract, the seller was under no duty to comply wlth 
the demand of the purchaser that It be otherwlse delivered at an increas- 
ed expense tothe seller^ but had the rlght to stand upon its contract and 
recover damages, for its breach. 

[Ed. Note.— For othér cases, see Saies, Cent. Dlg. § 435; Dec. Dlg. | 
175*] 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Action by vendor for breach of contract for the purchase of 3,000 tons of 
pig iron. THe contract was upon a prlnted form. The vendor was the 

-^^— 1 . I I I I I ! I 

*For other cases sa» same topic & S numbsb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Georgla Iron & Coal Cîompany, whose furnaee was at Elslng Fawn, Ga. The 
vendee was Isaac C. HJrsch, dolng business In Cincinnati, under tlie name of 
"Tlie General Manufacturlng & Supply Company of America." The contract 
was In thèse words: 

"Sale Mémorandum, 

Issued from the Office of Rogers, Brown & Company, 

Furnaee Agents. 

"Cincinnati, November 25, 1904. 
"No. 79,342. 
"Sold to General Manufacturlng & Supply Company of America, Cincinnati, 
Ohio. 

"3,000 tons Rising Fawn, No. 2, Foundry Plg Iron. 

"Prlce (frelght cash), $13.85, cash 30 days, per ton 2,240 Ibs. f. o. b. cars 
furnaee. 

"If thls lot is divlded in dellvery, settlement to be made for each lot 
promptly when deliverod. 

"Dellverable about equally during Aprll, May and June. 
— "Ordopod ehlppod (thi a inoludCB ail ohipping dlrootlons reo'di with youp 
ordori" 

[With the Une across as set ont above.] 

"Subjeet to possible delay from strikes, accidents or other cause, or delays 
In transit, unavoldable delaying manufacture or deliverv. 
"Via. 11-26, 1904. Cintl., O. 

"Georgia Iron & Coal Company, 

"Per Rogers, Brown & Company, Agents. 
"The General Manufacturlng & Supply Company of America, 
"Per I. a Hirsch. 
"(Dup. spn. formerly accepted by Hirsch, sent for 12-23-04), 

There was jury and Judgment for the plaintiff below. 

Gilbert Bettman and Adam Kramer, for plaintifï in error. 
H. L. Gordon, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and TAY- 
LER, District Judge. 

LURTON, Circuit Judge (after stating the facts as above). The 
errors assigned turn mainly upon the interprétation of the contract 
in respect to deUvery. The plaintiff in error, when asked to furnish 
shipping directions, refused to furnish any, and directed that the iron 
be delivered to a storage or warrant company at Rising Fawn and cer- 
tificates or warrants delivered to him. There was much correspond- 
ence and some oral interviews between the parties in respect to this 
demand for delivery by warrant, and the buyer's unwillingness to give 
such shipping directions as would enable the seller to secure cars upon 
which he could deliver as he was bound to do. Most of this corres- 
pondence and évidence was excluded, and this exclusion has been 
made the subjeet of many assignments of error. The évidence which 
was excluded cornes to this : That the buyer did not want this iron 
sent to his plant at Cincinnati during the period of delivery named, as 
he was not prepared to use or store it. That he wished it deposited 
with a pig-iron storage company doing business at Rising Fawn, and 
certificates or warrants issued and delivery made to him by such ne- 
gotiable warrants. This évidence tended to show that, though at first 
the sellers were unwilling to change the delivery at ail, they did yield, 
and offered to deposit the métal with a warrant storage company and 
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make delivery as fequested, provided the buyer would pay the cost and 
expenses incident thereto over and above cost of delivering aboard 
cars at the furnace. There was rnuch correspondence and negotiating, 
which ended by the refusai of the plaintifï in error to agrée to pay such 
added expense, and an absolute refusai to give any shipping direc- 
tions as demanded. This attitude of the plaintifï in error is well il- 
lustrated by the sixth assignment of error. The défendant in error 
had shown by one of its attorneys, Mr. Hermann, that about the middle 
of June he had demanded shipping instructions and notified plaintifï 
in error that in default his client would sell the iron on account of Mr. 
Hirsch and hold him for any loss, and that Mr. Hirsch answered: 

"I consider the contract canceled and will hâve nothing more to do with It 
Tou can do what you want wlth It." 

Mr. Hirsch was then recalled as a witness, and this occurred: 

"Q. I wllI ask you to state whether or not anything was sald by you In 
that conversation In whlch Mr. Hermann referred, that you were vrilUng to 
take this iron if they would dellver the warrant or certlflcate to you, and pay 
for It according to the amount provided In that contract, but that you would 
not hâve it shipped up hère? What, If anything, was sald to that effect to 
Mr. Hermann on that occasion? (Question objeeted to. The court sustalned 
the objection, to whlch rullng counsel for the défendant at the tlme excepted, 
and stated that they expected to show by this wltnesa. If permitted, that on 
June 13, 1905, durlng this conversation with Mr. Hermann on behalf of the 
plalntiff, who had called for the purpose of notifying Mr. Hirsch in the office 
of hls attorney, that he demanded of hlm to take the iron; that Mr. Hirsch 
replied to hlm that he was willing to take a warrant or certlflcate In place 
of the Iron and pay the contract prlce, $13.85 per ton, which was declined.)" 

The correspondence excluded, as well as this oral évidence ofïered, 
if admitted, would only hâve shown that the parties entertained dif- 
férent views about their rights under the contract in respect to deliv- 
ery; that the seller was willing to accommodate the buyer by a de- 
livery by warrant, provided he would pay the additional expense ; that 
the buyer stood by his supposed légal rights, and would not pay anyr 
thing for delivery by warrant above the stipulated price of $13.85 per 
ton f ree on board cars at the furnace. 

The court excluded ail such évidence, and instructed the jury that 
the contract of sale was plain and unambiguous, and needed no explan- 
ation, and admitted of no contradictions by paroi. That under it the 
seller was obliged to deliver "f. o. b. at the furnace," which meant he 
should deliver free of handling and loading expense on board cars at 
the furnace. He also said that as cars were to be obtained only for 
the carriage of iron to some point of destination, it was the duty of the 
buyer to seasonably furnish shipping directions so that the seller could 
apply for cars upon which he could make delivery. There was no error 
in this construction. The buyer was obligated to accept delivery on 
board cars at the furnace. The destination of the iron so loaded was 
to be determined by himself only. He could not, under the plain terms 
of the agreement, say, "I will not give shipping directions," for that 
would be to say, "I will not accept delivery on board cars at the fur- 
nace," and was a breach of his agreement. It follows, therefore, that 
his willingness to accept delivery of deposit certificates or warrants to 
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be issued by a pig-iron warehouse company was no défense to an ac- 
tion for a breach by bis refusai to furnish shipping directions. 

The contract of sale was plain enough. Evidence is inadmissible to 
change, contradict, qualify, or explain a written contract which is un- 
ambiguous. Nor is it permissible to show a custom or usage when 
the words of the contract would be thereby contradicted or modified. 
Lillard v. Kentucky Distilleries & Warehouse Co., 134 Fed. 169, 67 
C. C. A. 74; Sheffield Furnace Co. v. Hull Coke Co., 101 Ala. 447, 14 
South. 672 ; Silberman v. Clark, 96 N. Y. 53S. 

Neither was the excluded évidence compétent as showing a subsé- 
quent agreement to make delivery otherwise than as provided in the 
written agreement. No such new agreement was pleaded. 

But it is now said that the excluded évidence was compétent and 
relevant upon the measure of damages. They claim that, if the défend- 
ant in error had a right to stand upon the contract and make delivery 
only on board cars at the furnace, it was, nevertheless, the duty of the 
vendor company to deliver into a warrant yard, as requested, and rely 
upon its remedy over against the vendor for additional costs thus in- 
curred. This is a novel application of the well-known rule that one 
who has been damaged by the breach of a contract must do nothing 
to aggravate his injury and ail that he reasonably can to mitigate the 
loss. Lawrence v. Porter, 63 Fed. 62, 65, 11 C. C. A. 27, 26 L. R. A. 
167; Lillard v. Kentucky Distilleries & Warehouse Co., 134 Fed. 170, 
178, 67 C. C. A. 74. The duty imposed by the équitable rule referred 
to must be held within reasonable bounds. It is a rule which has never 
been regarded as requiring one to yield to a wrongful demand that he 
may thereby save the wrongdoer from the légal conséquences of his 
own error. The réservation of the right to hold one's adversary to the 
payment of any added cost or expense thereby incurred does not help 
the case. When our civilization rises to the standard of the Sermon 
on the Mount the courts may be willing to require one to yield to an- 
other rather than stand upon the letter of his rights. There is no view 
of the excluded évidence which would make it compétent. 

The plaintifï in error has no reason to complain of the charge of the 
court in respect to the measure of damages. The défendant in error 
was under no obligation to treat the contract as finally repudiated un- 
til after the demand made in June and the absolute refusai of the plain- 
tifï in error to go on with the matter. Indeed, we are impressed that 
every reasonable matter in mitigation of damages was given full force 
by the trial judge and the damages eut down to the lowest possible 
limit. 

The assigr.iments are ail overruled, and the judgment afKrmed. 
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, MARX V. AMERICAN MAI-TING CO. 
(Orcult Court o£ Appeals, Slxth Circuit. Aprll 19, 1909.) 
No. 1,883. 

1. Sales (§ 71*)— Vai,iditt of Contbaot— Certaintt as to Qtjantitt. 

Oontracts for tbe supply of th.e material required for use In a certain 
business for a certain tlme Umited are suflaclently certain as to quantity 
and are valld. 

[Ed. Note. — For other cases, seé Sales, Dec. DIg. § 71.*] 

2. OONTBACTS (§ 169*)— CONSTEUCIIÔN— EXTEINSIC ClECUMSTANCES. 

Where a wrltten contract Is amblguous or contalns provisions whlch 
may be confllctlng, extrlnsle évidence Is admissible to show the surround- 
îng conditions ànd clrcumstânces. In the light of whlch the parties made 
It, to ald in Its construction. 

[Éd. Note. — For other cases, see Oontracts, Cent Dlg. | 752; Dec. Dlg. 
S 169.»] 

8. Sali;s (§ 71*)— OoNSTEtrcTio^ï of Contbact— Quantité. 

A wrltten mémorandum of a sale of malt to a brewlng company was 
made on November 12, 1906, on an order blank furnlshed by the seller, and 
contained the foUowhig items: "Quantity. AU thelr requlrements to De- 
cember 31, 1907," and at the bottom: "Amount of malt to be used wlll be 
between 15,000 and 20,000 bushels." The buyer had prevlously used from 
1^,000 to 20,000 bushels per year, but was then building an addition to Its 
plant whlch would conslderably increase its requlrements, as was known 
by both parties. Beld, that the contract was for the sale of whatever 
quantity the purchaser should require In Its business, the statement of the 
number of bushels belng merely an estimate of the probable amount. 

[Ed. Note. — For other cases, see Sales, Cent Dlg. §§ 189-196 ; Dec. Dlg. 

iri,*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

A, P. Cox, for plaintifï in error. 

O. B. Taylor, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and TAY- 
LER, District Judge. 

SEVERENS, Circuit Judge. This is an action brought by the dé- 
fendant in error, which was plaintifï below and will be so designated 
in this opinion, against the plaintiflf in error, to be designated "the de- 
fendant," to recover the price and value of a quantity of malt alleged to 
hâve been sold and delivered by the plaintifï to the défendant at a cer- 
tain stated price per bushel. The défendant, admitting his liability 
upon the cause of action stated in the déclaration, nevertheless set up 
a counterclaim arising from a breach by the plaintifï of the stipula- 
tions of the contract under which the malt had been sold and delivered 
to him, demanded that the damages resulting to him thereby be recoup- 
ed and set ofE against the plaintifï's demand to the extent thereof, and 
that for the balance he be given judgment. The contract of sale was 
partly printed and partly written upon an order blank such as used by 

•For otber cases see same topic & § ndmebb In Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexe» 
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the plaintiff in its business, and, as the évidence tended to show, was 
filled up by it for exécution. It was as follows : 

"American Malting Company, 
"Mémorandum of Sale. 

"Dated, Détroit, Mlch., November 12, '06. 
"Soia to Frank Marx Brewlng Co. 
"P. O. Address, Wyandotte, Mlch. 
"Quantlty, ail thelr requlrements to December 31, 1907. 
"Quallty, standard malt. 
"Priée, fifty-eight cents per bushel. 
"F. O. B. Détroit 

"Terms of payment, cash 3 mos. net from date of blll. 
"When to be shlpped, ail to be taken by December 31, 1907. 
"In bags. 

"The bags when empty, to be bundled and retumed to Détroit hranch» 
"Shlpping directions ; via, rail or boat. 

"Bemarks, If malt is takën in car lots from Détroit, same wlU be delivered 
f. o. b. cars Wyandotte at 58 cents per bushel. 
"Amount of malt to be used wlll be between 15,000 and 20,000 bushels. 

"American Malting Company, 
"Per F. B. Northwood, Seller. 
"Correct: Frank Mark Brewlng Company, 

"Per F. Marx, Purchaser. 
"No privilège, option or refusai on an addltional quantlty wlll be recognized 
unJess spécial and definlte mention thereof is made on thls order blank." 

The original contract was exhibited at the hearing, but it is not dif- 
ficult to distinguish the printed skeleton from the spécial matter writ- 
ten in. Tlje construction of this agreement is admitted to be the es- 
sential matter in controversy. Upon the trial it was shown that 20,000 
bushels of the malt had been delivered; but that more than this was 
required for the defendant's business before the end of the year, and 
that the plaintifï had refused to deliver more, and thls upon the ground 
that its obligation was by the contract limited to 20,000 bushels. The 
market price had materially advanced during the year 1907, and the 
défendant had been obligea by the exigencies of his business to pur- 
chase elsewhere a considérable quantity of malt and at a higher price. 
It was shown that in récent years before the date of the contract the 
requlrements of the defendant's business had been from 15,000 to 
20,000 bushels ; but it was further shown that at that date the défend- 
ant had erected and nearly completed extensive additions to its plant, 
which was intended to be used during the coming year, and that the 
requlrements for malt would be likely to much exceed 30,000 bushels, 
and that the plaintiff understood thèse facts at the time of making the 
contract. The court, accepting the construction put upon the contract 
by the plaintiff in respect to the quantity it was bound to deliver as 
correct, held that it had fulfilled its obligation, and excluded ail évi- 
dence offered by the plaintiff in support of his counterclaim. The 
plaintiff 's claim being admitted, the court instructed the jury to find 
a verdict for the plaintiff for the amount thereof. The jury found a 
verdict accordingly, and a judgment was entered thereon. 

We think the court was in error. Contracts for the supply of the 
material to be used in a^ certain business for a certain time limited, or 
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for thé purchase of the entire output of a certain plant or manufactory, 
for a certain time or season, are valid ; this spécification of the quantity 
contemplated by the parties is held to be sufficiently certain; that the 
certainty can be ascertairied from the means to be supplied by the fu- 
ture exercise of the business in good faith and in the normal manner 
of such business. As this is a commercial transaction, we need go no 
further than to cite authorities from the fédéral courts. Brawley v. 
United States, 96 U. S. 168, 24 L. Ed. 633; Loudenbeck Fertilizer 
Co. V. Tennessee Phosphate Co., 121 Fed. 298, 68 C. C. A. 230, 61 L. 
R. A. 403; Lima Locomotive, etc., Co. v. National Steel, etc., Co., 155 
Fed. 77, 83 C. C. A. 593, 11 L. R. A. (N. S.) 713; Inman Bros. v. 
Dudley & Daniels Lumber Co., 146 Fed. 449, 76 C. C. A. 659. 

Coming to the construction of the contract, we are of opinion that, 
in respect to the quantity of the malt contracted for, the dominating 
spécification is found in the words, "AU their requirements to Decem- 
ber 31,, 1907," and that the words below, "Amount of ttialt to be used 
will be.between 15,000 and 30,000 bushels," are a mère estimate of 
the. probable requirement intended by the seller as a mémorandum to 
be considered as advisory in the conduct of its own business, or pos- 
sibly ati assurance that the purchaser would want at least that quantity. 

There are several reasons for this conclusion. In the first place, it 
seems improbable that the vendee, evidently contemplating the enlarge- 
ment of his' business and then making provision for it would hâve lim- 
ited himself while contracting for his requirements for the ensuing 
year to the requirements of his old business. Nor could the vendor 
hâve supposed that the old limits would be adéquate to thé new con- 
ditions. So far as appears there was no reason why the vendor should 
désire such a limitation. The words of the sentence are themselves 
indefinite and seem to indicate that they were employed as rather a 
negligible expression than as a substantive term of the contract. Then, 
again, it is a fundamental rule in the interprétation of agreements that 
we should ascertain the prime object and purpose of the parties, and, 
in Case of ambiguity produced by its minor provisions, the latter should, 
if possible, be so construed as not to conflict with the main purpose. 
It is clear enough that thèse parties had in mind, not the sale of a cer- 
tain number of bushels of malt, but so much as the business of the 
vendee would require during the period mentioned. And the rule just 
stated would require that the particular language upon which the ven- 
dor relies should, if possible, be held to be the expression of an estimate 
merely of the probable requirements. And we think it is easily possi- 
ble to give the language that construction. In many cases a more 
stringent rule bas been laid down, which is that, if the minor provi- 
sion of the contract is irreconcilable with the obvious gênerai intent, 
it would for that reason be sacrificed altogether for the promotion of 
the gênerai purpose of the agreement. Another reason for adopting 
a more harmless meaning to this language than one which should de- 
feat the main purpose is that the instrument was prepared by the ven- 
dor, and the rule is that, in case of doubt or ambiguity arising from 
the use of words, they should be construed most f avorably to the other 
party. 
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But the court below took another view of the stipulations of this con- 
tract, and held that the words, "Amount of malt to be used will be be- 
tween 15,000 and 20,000 bushels," constituted a limitation upon the 
words, "Quantity, ail their requirements to December 31, 1907." Ac- 
cordingly ail évidence given or offered to show the conditions and cir- 
cumstances in which the contract was made, and in référence to which 
the parties were dealing, was, either directly or by the efïect of instruc- 
tions, put aside. There could be no complaint of this if the view which 
the court took of the contract was correct. The évidence referred to, 
however, was for the information of the court, and to enable it to 
rightly construe the agreement; and the eflfect of the ruling was to 
say that the language was clear and no aid was needed to interpret it. 
As we hâve said, we reach a différent conclusion. We think such évi- 
dence was compétent for the purpose for which it was ofïered. It was 
not disputed, and it disclosed highly important facts in aid of the right 
construction of the agreement. We do not say that ail of the évidence 
ofifered was admissible for this purpose. ' Mère words passing from one 
to another of the parties about matters which were subsequently reduc- 
ed to writing were not admissible to alter, eut down, or enlarge the 
terms of the contract; but whatever had référence to the conditions 
and the probable requirements of the business which the vendee ex- 
pected, and the knowledge of thèse conditions and expectations by the 
respective parties, w^as admissible. Within the rule, we think it was 
compétent to prove by paroi évidence that the vendor was informed of 
the conditions of the vendee's business and of the enlargement of the 
plant, and of the probable increase of the requirements resulting there- 
from. Runkle v. Burnham, 153 U. S. 216, 224, 14 Sup. Ct. 837, 38 L. 
Ed. 694 ; Scott V. United States, 12 Wall. 443, 30 L. Ed. 438 ; Bell 
v. Bruen, 1 How. 169, 11 L. Ed. 89 ; Nash v. Towne, 5 Wall. 689, 699,' 
18 L. Ed. 527; 9 Cyc. 587, where it is said: 

"To détermine the Intention of the parties, if the meaning Is not clear, It Is 
necessary that regard shall be had to the nature of the Instrument Itself, the 
condition of the parties executing It, and the objects which they had In view, 
for which purpose paroi évidence is admissible." ■ 

Such paroi testimony is not directed to the written agreement of the 
parties, but simply and only to prove that the conditions and expecta- 
tions existed, and that the parties were informed of them. This, we 
think, is ail we need to say concerning the assignment of error relatiùg 
to this subject. 

The judgment must be reversed, with costs, and a new trial awarded. 
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I In re NEW ENGLAND BRUSTOERS' OLUB. 
Ex parte HUB CONST. CO. 
(Circuit Court of Appeals, First Circuit February 18, 1909.) 
No. 797. 

1. Bankbuptct (S 439*)— Pétition— DiSMissAL— Rem iw. 

Wheré a bankruptcy proceeding is dlsmlssed for want of Jorisdlctlon, 
the trustée, havlng duly excepted, was entltled to hâve the order of dls- 
mlsBal revlewed, for error In matters of làw, on an original pétition, in the 
Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 439.*] 

2. Bankbuptct (§ 100*)--JuiiisniCTioN. 

An Involuntary bankruptcy pétition havlng been flled agalnst a breed- 
ers' club, It was declared a bankrupt January 1, 1908, and a trustée ap- 
polnted. On June 16th following, a credltor flled a pétition alleging that 
the proceedlngs were void because the bankrupt was not a corporation 
within the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat 544 [U. S, 
Comp. St. 1901, p. 3418]), not being prlncipally engagea in trading or mer- 
èantlle pursults. The trustée moved to dlsmiss the pétition because of 
the petitloner's lâches and because certain valuable rights of creditors 
would be lost by vacation of the adjudication ; but the court, on a master's 
report that the bankrupt was not prlncipally engagea in trading or mer- 
cantile pursults, dlsmlssed the proceeding for want of jurlsdlction without 
référence to the petitloner's lâches, walver, estoppel, or interest. Held, 
that the couM had jurlsdlction to pass on the Bufl>ciency of the cause al- 
leged fortthe vacation of the adjudication, and therefore erred In refusing 
to conslder the objections ralsed by the trustée. 
[Éd. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 100.* 
Jurisdlction of fédéral courts in sults relatlng to bankruptcy, see note 
to Baijey y. Mosher, il C. C. A. 313.] 

8. BANKBUPtqT (§ 100*)— Adjuoication— Vacation- BiGirrs of Ceeditoe. 

A credltor of an allèged bankrupt bas a sufHcient interest to pétition for 
the vacation of the adjudication on the ground that the bankrupt is not 
within the açt 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 100.*] 

Pétition for Review of Order of the District Court of the United 
States for the District of New Hampshire, in Bankruptcy. 
For opinion below, see 165 Fed. 517. 

Henry E. Hollis, for petitioner. 
Thomas G. Frost, for respondent. 

Before COI.T, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. An involuntary pétition in bankruptcy 
was filed against the New England Breeders' Club on April 19, 1907. 
An adjudication followed January 1, 1908. Hobbs was appointed trus- 
tée February 8, 1908, and the administration of the estate proceeded 
in the usual manner. On June 16, 1908,, the Hub Construction Com- 
pany, a creditor of the bankrupt, filed a pétition alleging that the above- 
mentioned bankruptcy proceedings were void, because the bankrupt 
was not a corporation within the purview of the bankruptcy act (Act 
July 1, 1898, c, 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), 

*For other caees see same toplc & § nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not being principally engaged in trading or mercantile pursuits. The 
pétition prayed the District Court to détermine whether or not it had 
obtained jurisdiction of the person of the club for the purpose of de- 
claring it a bankrupt, and to set aside the adjudication. On the same 
day Hobbs moved to dismiss the pétition of the Hub Company on 
several grounds, viz. : That no appeal had been taken from the ad- 
judication within the statutory time; that the Hub Company did not 
show any interest in vacating the adjiidication ; that it had been guilty 
of lâches; and that certain rights valuable to creditors would be lost 
by a vacation of the adjudication. Without passing specifically upon 
Hobbs' motion, the District Court "ordered upon consent of the par- 
ties that Burns P. Hodgman be appointed master to make findings up- 
on the following questions of f act" among others : 

"(1) Was the New England Breeders' Club at the tlme of the adjudication 
principally engagea in trading or mercantile pursuits, or were they at ail en- 
gaged in such pursuits, or had they at any tlme and to any extent been en- 
gagea In such pursuits?" 

The référée found that the New England Breeders' Club was not 
within the purview of the bankruptcy act, and the judge thereupon en- 
tered the following order : 

"I hold the Impression that the facts found by the master, that the Breeders' 
Club, at the tlme of the adjudication, was not principally engaged in trading 
or mercantile pursuits, and that it was never to any extent engaged in such 
pursuits, présent a situation of absolute lack of jurisdiction, and that such lack 
of jurisdiction cannot be cured by lâches, walver, or estoppel, even as against 
a petitioner who bas no Interest in raislng the jurisdietional question. I there- 
fore do not pass upon elther the question of fact involved In the daim of walv- 
er, estoppel, or lâches, nor upon the question of légal or équitable interest of 
the Hub Construction Company. 

"The proc-eedlngs are dismlssed. 

"The trustée in bankruptcy excepts, and the exécution of this order is stayed 
pending review." 

The trustée thereupon brought an original pétition in this court seek- 
ing to review the order of the District Court for error in matter of 
iaw. That this was a proper proceeding to obtain the reversai of the 
order complained of was decided in Plymouth Cordage Co. v. Smith, 
194 U. S. 311, 24 Sup. Ct. 725, 48 L,. Ed. 992. 

The trustee's contention in efïect is as follows: He does not dis- 
pute the correctness of the master's report concerning the nature of 
the bankrupt's business, but he contends that the District Court erred 
in holding its want of jurisdiction to be absolute, and in disregarding 
the questions of lâches, damage to creditors, and the like, which were 
raised by his pétition to dismiss. He does not contend that the District 
Court was aîtogether without jurisdiction to vacate the bankruptcy 
proceedings, but he does contend that the District Court was not 
obliged to vacate the proceedings as matter of Iaw and without con- 
s'derîng the circumstances and conséquences. The Hub Company, on 
the other hand, contends that the finding of the master has shown 
that the District Court was aîtogether without jurisdiction to adjudi- 
cate the club a bankrupt, and that the court was therefore absolutely 
required to vacate the proceedings as soon as the nature of the bank- 
rupt's business was established. The action of the learned judge io 
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the Distrkt Court was plainly based upon his agreement with the Hub 
Coinpany's contention as stated above, and not upon considération of 
the issues which the trustée sought to raise. The adjudication was va- 
cated solely because of a supposed légal necessity arising from an ab- 
solute want of jurisdiction, and not because the petitioning creditors 
and the trustée failed to make out the allégations of the trustee's pé- 
tition. Upon this distinction rests the décision of the case at bar. 

To détermine what allégations and facts are necessary to support 
the jurisdiction of a court, and what go only to establish a plaintiff's 
right to recover, is sometimes matter of difficulty. It is well settled, 
for example, that the allégation of diversity of citizenship is neces- 
sary to uphold the jurisdiction of the fédéral courts in those cases 
where jurisdiction dépends upon diversity of citizenship; and even in 
the ultimate court of appeal the omission of this allégation may be 
noticed by the court, and, unless remedied, it will cause a vacation of 
the entire proceeding. But where the plaintiff's allégation of diverse 
citizenship is sufificient, the défendant, under ordinary circumstances, 
loses in time his fight to dispute the allégation. Hartog v. Memory, 
116 U. S. 588, 6 Sup. Ct. 521, 29 L. Ed. 725. In the case at bar there 
was no fraud upon the court. In Denver Bank v. Klug, 186 U. S. 
202, 22 Sup. Ct. 899, 46 L. Ed. 1127, the pétition in involuntary bank- 
ruptcy eontained a sufïicient allégation of the nature of the respond- 
ent's business. This allégation was traversed, and the jury found that 
the respondent was "engaged chiefly in farming" within the meaning 
of the bankruptcy act. The District Court dismissed the pétition, and 
the petitioning creditors took an appeal directly to the Suprême Court 
as in a case where the jurisdiction of . the District Court was in issue. 
The Suprême Court dismissed the appeal, saying that : 

"ïhe- District Court had and exerclsed jurisdiction. The conclusion was, It 
Is true, that Klug could not be adjudged a bankrupt, but the court had juris- 
diction to so détermine, and its jurisdiction over the subject-matter was not 
and eould not be questioned. Mueller v. Nùgent, 184 U. S. 15, 22 Sup. Ct. 269, 
46 L. Ed. 409 ; Loulsvllle Trust Co. v Comlngor, 184 U S. 25, 22 Sup. Ct. 293, 
46 L. Ed. 413 ; Smith v. McKay, 161 U S. 355, 16 Sup. Ct 490, 40 L. Ed. 556." 

In Smith v. McKay, cited in Denver Bank v. Klug, the Circuit Court 
had dismissed a bill in equity for want of equity, and the complain- 
ant took an appeal to the Suprême Court as on a question of juris- 
diction. That court dismissed the appeal and quoted as foUows from 
World's Columbian Exposition v. United States, 56 Fed. 654, 666, 6 
C. C. A. 58, 71: 

"We do not understand that the power of the Circuit Court to hear and dé- 
termine the cause was denied, but that the appellants contended that the 
Çlnited States had not, by thelr Mil, made a case properly cognizable in a court 
of equity. The objection was the want of equity, and not the want of power. 
The jurisdiction of the Circuit Court was therefore not in issue within the 
intent and meaning of the act" 161 TJ. S. 358, 16 Sup. 492, 40 U Ed. 558. 

■ In Denver Bank v. Klug therefore the Suprême Court decided that 
the allégation of the bankrupt's business in a pétition in involuntary 
bankruptcy is analogous to the allégation of equity in a ,bill in equity, 
and is not analogous to the allégation of diversity of citizenship. If 
it be true, as the Suprême Court has thus held by implication, that 
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an insufficient allégation of the respondent's business does not deprive 
the District Court of jurisdiction of a pétition in involuntary bank- 
ruptcy, a fortiori the District Court is not deprived of jurisdiction by 
proof that this allégation is untrue. Substantially this resuit bas been 
reached by several Circuit Courts of Appeals. In re First Nat. Bank 
of Belle Fourche, 153 Fed. 64, 81 C. C. A. 260 ; Broadway Savings 
Bank Trust Co., 153 Fed. 15S, 81 C. C. A. 58 ; In re T. E. Hill Co., 
159 Fed. 73, 86 C. C. A. 263 ; Columbia Iron Works v. Nat. Lead Co., 
127 Fed. 99, 62 C. C. A. 99, 64 L- R. A. 645. 

We are compelled therefore to reverse the order of the District 
Court vacating the adjudication. We do not décide that that court 
was without authority to vacate the adjudication upon the Hub Com- 
pany's pétition, if the Hub Company was found not to hâve lost its 
right of objection, and if the creditors would not be too greatly preju- 
diced thereby. We do not décide that the District Court was without 
authority to reopen its decree for sufficient cause shown, but that it 
had gênerai jurisdiction to pass upon the sufficiency of the cause. The 
master reported certain findings of fact concerning the Hub Corn- 
pany's lâches, its interest in the proceedings, and the conséquences te 
the creditors of a vacation of the adjudication. We prefer not to 
deal with thèse findings in the first instance, but to leave them to the 
District Court, which has full knowledge of the whole course of the 
case. The trustée urged before us that the Hub Company had shown 
nô interest in the vacation of the adjudication, but we hold that its 
interest as a creditor, without more, was sufficient for that purpose. 

Let there be a decree not inconsistent with the opinion passed down 
the 18th day of February, 1909, with costs for the petitioner. 
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(Circuit Court of Appeals, Nlnth Circuit May 3, 1909.) 

No. 1,593. 

Public Liands (§ 21*) — Wbongfui. Inclosube—Statutes— Construction— In- 

DICTMENT— "MADE. " 

Act Cong. Feb. 25, 1885, c. 149, § 1, 23 Stat. 321 (U. S. Comp. St. 1901. 
p. 1524), déclares Illégal ail inclosures then or thereafter made, erected, or 
constructed on lands to any of which the person maklng or controlling the 
Inclosure had no elaim or color of title or asserted right at the time when 
the inclosure was made, and also déclares unlavvful "the maintenance, érec- 
tion, construction or control of any such inclosure." Held, that the word 
"made," as so used, had a more comprehensive meaning than the words 
"constructed" or "erected," that a person "makes" an inclosure so long as 
he malntains it, and that sinee the statute was therefore violated, where 
a person maintained the Inclosure of land to which he had no claim, color 
of title, or asserted right, an Indictment charging such an inclosure was 
not defective for failure to allège that, at the time the Inclosure was made, 
défendant had no claim or color of title to the land made or acquired In 
good falth or a right thereto asserted with a vlew to entry. 
[Ed. Note. — For other cases, see Public Lands, Dec. DIg. § 21.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4269, 4270.] 

*For oUier cases see same topic & i nvmbbb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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IiiiError to the District Court of the United States for the District 
of Montana. 

The plaliitîff In error was Indlcted and convlcted under Act Feb. 25, 1885, c. 
149, 23 Stat. 321 (U. S. Comp. St. 1901, p. 1524), for unlawfully malntaining 
an Inclosure of government land. After descrlblng the land, the Indlctment 
chargea that the défendant "dld wrongfuUy and unlawfully maintain and con- 
trol and cause to be malntalned and controUed by hlm, the said Emil Birch- 
er, an Inclosure of the sald lands, consisting of a fence of posts and wires, 
which sald fence then and there Inclosed ail of the sald tract of land com- 
prlslng an area of approxlmately 1,930 acres of land, said lands so Inclosed 
as aforesaid being public lands of the United States. And he, the said Emil 
Bircher, at the time of so maintainlng and controlUng sald fence and Inclosure 
as aforesaid, has no claim or color of title made or acquired in good faith, or 
an asserted right to said lands by or under clalm made in good faith with 
a View to entry thereof at the proper land oflSce under the gênerai laws of the 
United States to sald lands, or any part or parcel thereof." 
The stàtute under whlch the Indictment was found is as foUows: 
"Section 1. That ail Inclosures of any public lands in any state or territory 
of the United States heretof ore or to be hereaf ter made, erected, or constructed 
by any person, party, association, or corporation, to any of which land includ- 
ed wlthin the inclosure the person, party, association, or corporation making 
or controlling the inclosure had no claim or color of title made or acquired in 
good faith, or an asserted right therèto by or under claim made in good faith 
with a vlew to entry thereof at tUe proper land office under the gênerai laws 
of the United States at the time auy such Inclosure was or shall be made, are 
hereby declared to be unlawful, and the maintenance, érection, construction, or 
contre] of any such inclosure is hereby forbidden and prohiblted; and the as- 
sertion of a right to the e?:cluslve use apd occupancy of any part of the public 
lands of the United States in any state or any of the territorles of the United 
States wijthout claim, color of title, pr asserted right as above specifled as to 
inclosure is likewise declared unlawful and hereby prohiblted." 

Geo. W. Myers and Walsh & Nolan, for plaintifï in error. 
James W. Freeman, U. S. Atty., and S. C. Ford, Asst. U. S. Atty. 
Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). No ob- 
jection was raised to the indicttrtent for- any defect therein until after 
a verdict of guilty had been returned against the plaintifï in error. 
Then a motion in arrest of judgment was interposed, and the ques- 
tion nbSv presénted on the writ of error is whether or net that motion 
should Jiave been allowed on the ground that the indictment failed to 
state an offense against the United States. It is the contention of the 
plaintifï in error that the indictment is fatally defective in omitting to 
charge that, at the time when the inclosure was made, the plaintiff 
in error had no claim or color of title to the land made or acquired 
in good faith, or an asserted right thereto by and under claim made in 
good faith with a view to entry thereof, and that the intention of the 
statute/ as ilidicated by its language, is to denounce a penalty against 
those pnly who, at the time when the inclosure was made by them, had 
neither ckim nor asserted right to the lands included therein. If this 
objéctibft is well taken, it iS very clear that Congress, by an unfortunate 
misuse of words, has fâîled to express the real intention of the act. 
The title of the act (Act Feb. 25, 1885, c. 149, 23 Stat. 321 (U. S. 
Comp. St. 1901, p. 1524) is "An act to prevent unlawful occupancy of 
public lands." One of its sections authorizes the Président to take such 
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measures as shall be necessary to remove and destroy any uiilawful 
inclosure of any of such lands, and to employ such civil and military 
force as may be necessary for that purpose. The obvions intention of 
the statute was to make unlawful any exclusive use and occupancy of 
any of the public lands without claim or color of title, or asserted right 
under the land laws, whether by inclosing the same or otherwise. 

The first clause of section 1 déclares unlawful ail inclosures "then 
or thereafter made, erected or constructed of lands to any of which the 
person making or.controlling the inclosure had no claim or color of 
title or asserted right at the time when the inclosure was or shall be 
màdé," and the second clause déclares unlawful "the maintenance, érec- 
tion, construction or control of any such inclosure." What inclosure? 
Does it mean an inclosure of lands to which the person maintaining the 
inclosure had no claim or color of title or asserted right, or does it 
mean an inclosure of land to which the person maintaining the inclos- 
ure had no such right or title at the time when the inclosure was erect- 
ed ? We think it means the former. To hold otherwise is to ignore the 
spirit and purpose of the statute and to disregard the reasonable con- 
struction of its words. Could it be said that one who has acquired a 
color of title to land which had been ihclosed by his grantor without 
color of title could be indicted under the act for the reason that he had 
no such claim or color of title when his grantor constructed the f ence ? 
Obviously not, and yet, under the words of the statute as counsel for 
the plaintifï in error construe them, he would be subject to the penalty 
denounced by the act. 

The statute describes two classes of acts with référence to the pub- 
lic lands : First, the act of erecting or constructing an inclosure there- 
of; second, the act of maintaining such inclosure. And the test of 
the criminality of either class of acts is whether the person who com- 
mitted the act had, at the time of committing it, color or claim of title, 
or asserted right under the land laws. It makes punishable the act of 
unlawfully inclosing the government lands, and it makes punishable 
the act of unlawfully maintaining an inclosure, whether the person 
maintaining the same was the person who erected it, or whether, at 
the time when it was erected, it was erected with or without authority 
of law. The word "made," as used in the statute, when construed in 
the light of the subject-matter, has a more comprehensive meaning 
than the words "constructed" or "erected." In a certain sensé one 
who maintains an inclosure makes an inclosure, and as long as he 
maintains it he makes it. If we are to follow the very words of the 
statute, we are authorized, from the underlying purpose thereof, its 
context, and its scope, to say that the word "made" was used in this 
comprehensive sensé, and that, with référence to the second clause 
of the section, it means also maintained. 

We do not overlook the gênerai rule that the intention of the Légis- 
lature is to be gathered from the words which they employ, and that 
while a case may fall within the mischief to be remedied, and in the 
same class therewith, still, if it be not within the words of the stat- 
ute, construction will not be permitted to bring it therein. What we 
hold is that the language used authorizes us to détermine that the of- 
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fense chargée against the plaintiff in error is within the intention of 
the statute. 

In American Fur Co. v. United States, 2 Pet. 358-367, 7 L,. Ed. 
450, it was held that a construction which will sanction a glaring éva- 
sion of the whole policy of the law ought in no case be adopted un- 
less the natural meaning of the words of the act require it. Said the 
court : 

"Even pénal laws, whlch It Is sald should be strlctly construed, ought not to 
be construed so strlctly as to defeat the obvious intentioi) of the Législature." 

In United States v. Morris, 14 Pet. 464r^75, 10 h. Ed. 543, Chief 
Justice Taney said : 

"In expounding a pénal statute, the court certalnly wlU not extend It be- 
yond the plain meaning of Its words, for It has been long and well settled that 
such statutes must be construed strlctly. Yet the évident Intention of the 
Législature ought not to be defeated by a forced and over-strict construction." 

In United States v. Lâcher, 134 U. S. 624-628, 10 Sup. Ct. 625, 
33 L. Ed. 1080, this principle of construction was reafErmed. 
~ In Camfield v. United States, 66 Fed. 103, 13 C. C. A. 361, Judge 
Thayer, for the Circuit Court. of Appeals, said: 

"Section 1 of the act of February 25, 1885, supra, declared, In efiCect, that 
It should thereafter be deemed unlawful for any person, association, or cor- 
poration to make or malntairi an inclosure which embraced withtn its limits 
any public land of the United States, to whlch the person making or malntain* 
ing the inclosure had no claim or color of tltle and to- whlch he asserted no 
right under a claim made in good faith," etc. 

In Krause v. United States, 147 Fed. 442, 78 C. C. A. 643, the same 
court, in passing upon the sufficiency of an indictment under section 
1 of the act, which charged the défendant with maintaining and con- 
trolHng a fehce and inclosure of public lands "then and there having 
no claim or color of title to any of said lands, or any asserted right 
thereto," etc., said : 

"Thls elearly enough charges the ofifense of maintaining and controUing an 
inclosure of public lands within the prohibition of the statute." 

The case of United States v. Churchill (D. C.) 101 Fed. 443, cited 
by the plaintiflf in error, decided on demurrer to an indictment, seems 
to express a contrary view of the statute ; but, as the case is report- 
ed, we are not advised of the reasoning on which the conclusion was 
reached, nor of ail the allégations of the indictment. 

We are of the opinion that there is no error iii the judgment of the 
lower court, and that it should be affirmed. 



CARDWELL v. UNITED STATEia 

(Circuit Court of Appeals, Nlnth Circuit. May 24, 1909.) 

No. 1,597. 

In Error to the District Court of the United States for the District of 
Montana. . 

; Massena BuIIard and W. T. Pigott, for plaintiff In error. 
James W. Freeman, U. S. Atty., and S. C. Ford, Asst. U. S. Atty. 
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Before GILBERT, ROSS, and MOREOW, Circuit Judges. 

GILBERT, Circuit Judge. The indictment upon wlilch Oie plaintlff in 
error was convlcted, and the questions involved upon the wrlt of error, are 
identical wltli those whicli were under considération in Bircher v. United 
States (decided at tliis term of tlie court) 169 Fed. 589, and upon tbe reasons 
whlch controlled décision in tliat case tlie judgment is aflarmed. 



CROTTT V. CHICAGO GREAT WESTERN RT. CD. 

(Circuit Court of Appeals, Eighth Circuit May 4, 1909.) 

No. 2790. 

1. Dépositions (§ 95*) — Evidence— Reading of Part Onlt. 

Tliere is no sound objection to tlie reading of a part only of a déposi- 
tion, if what Is read does not consist of mère fragmentary excerpts, a 
correct appréciation of which dépends upon the context, and the opposite 
party be lef t at lioerty to read what Is omltted. 

[Ed. Note. — For other cases, see Dépositions, Cent Dig. §§ 276, 277 ; Dec. 
Dig. § 95.*] 

2. AppeAl and Eeboe (§ 1097*) — Second Wbit of Bebob— Law of the Case- 

Change IN Evidence oe Facts. 

Propositions once considered and decided by an appellate court in a 
glven case cannot be reconsidered by that court upon a second wrlt of 
error in the same case ; but this does not prevent the considération upon 
the second wrlt of such questions as may arise from a substantlal change 
In the évidence or in the established facts at an Intervening trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 435&^ 
4368; Dec. Dig. § 1097.*] 

8. Masteb and Servant (i 216*) — Assumption of Risk— Unusuai, and Nég- 
ligent CoNDUCT OF Oo-Sebvant Whose Act a Statute Atteibutes to 

THE MÂSTEB. 

Where a braljeman, at the direction of his conductor, goes between a 
movlng train and car, separated by a space of seven f eet, for the purpose 
of holding a post between them so that the car can be staked over a 
Bwltch, and the conductor then negligently causes the train to be moved 
in the direction of the car with unusual, unnecessary, and Increaslng force 
and speed, whereby the brakeman is fatally injured, the enhanced and 
extraordinary péril arising from the conductor's négligence is not among 
the rislis assumed by the brakeman, there being a statute attributing the 
conductor's négligence to the master. 

[E)d. Note. — For other cases, see Master and Servant Cent. Dig. §§• 567- 
573 ; Dec. Dig. § 216.*] 

4. Mastee and Seevant (§ 248*) — Négligence of Injubed Person as a 
Known Condition Affeoting Duty of Anothee— Supeevening Négli- 
gence OF Lattee. 

Where a brakeman, at the direction of his conductor, negligently takes 
a position of péril between a moving train and car, separated by a space 
of seven feet, for the purpose of holding a post between them so that the 
car can be staked over a switch, a position In which the brakeman is 
without power to take précautions for his own safety and is dépendent 
upon such as are taken by the conductor, and the latter, with that as 
one of the existing and known conditions afCectlng his duty in the prem- 
Ises, negligently causes the train to be moved in the direction of the car 
with unusual, unnecessary, and increasing force and speed, whereby the 
brakeman is fatally injured, the négligence of the latter in taking the 
exposed position Is no défense to an action for his death grounded upon 

>For other cases see scKi^e toplc & § ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
169 F.— 38 
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the supervenlng négligence of the condaetor, there bi^ng a statute at- 
trlbutlng the conductor's négligence to the master. 

[Ed. N6fe.---ror other cases, see Master and Servant, Gent Dlg. $ 804 ; 
Dec. Dlg. § 24&*] 
5. LiMiTATioïT OT Actions (8 127*) — ^Computation ot Pkeiod— Pixadino— 
Amendment TO Pbtiiion. 

An amendment to a pétition which sets up no nèw cause of action, de- 
mand, or charge, but merely amplifies and givfes greater précision to the 
allégations supportlng the cause of action, demand, or charge orlglnally 
presented, relates back to the commencement of the action, and the run- 
nlng of the statute of limitations is arrested at that point 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. {§ 
543-547 : Dec. Dlg. | 127.*] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States. fOr the Northern 
District of loWa. 

See, also, 141 Fed. 913, 73 C. C. A. 147, 4 L. R. A. (N. S.) 832. 

R. P. Roedell and H. C. Kenlîne (Maurice O'Connor, on the brief), 
for plaintifF in error. 

W. J. Ainsworth (A. G. Briggs, M. F. Healy, Thomas D. Healy, 
and Robert Healy, on the brief), for défendant in error. 

^ Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, IJistrict Judge. 

VAN DEVANTER, Circuit Judge. This case is before us a second 
time. It is an action by an administratrix to recover damages for the 
death of her intestate, James J. Crotty, which occurred while he, as a 
brakeman in the def endant's service, was participating in staking a 
lOaded coal car oter a switch Connecting two parâllét tracks, a process 
in which the force of a freight train moving backwa,rd on one track 
was applied to the coal car on the other track by mean$ of a post held 
between the rear car of the train, a caboose, and the coal car. When 
the staking begàn, Crotty attempted to hold tht post in a diagonal 
way betweèn the nearest corners of the caboose and the coal car, but 
ïater, at the conductor's direction, attempted to hold it between the 
coupler of the caboose and the coal car. As the staking advanced, the 
coal car came gradually to be in front of the caboose, considering the 
direction in which the latter was moving, and while they were moving 
in that relation, separated by the length of the post, seven feet, the 
post slipped ànd fell, the cars came suddenly together, and Crotty 
was crushed to death. Several acts of négligence, attributable to the 
défendant under the local statute, were charged in the pétition, but the 
only ones which the évidence produced at the first trial tended to es- 
tablish wei-e that staking, although known to be, dangerous, was re- 
sorted to by the conductor's direction when other and entirely safe 
methods of moving the car over the switch were reaspnably open, and 
that by the condvictor's direction an engine and train were used in the 
àtaking whén the use of an engine alone was reasonably possible and 
was known to be attended with less danger. Upon that trial the plain- 
tiff obtained a verdict and judgment, but ilpon a writ of error this 

*V(a othet casM sét sam* topic & ; NnuBSB la Dec. & Â.m, Dtga, ISOT to date, & Rep'r Indexe* 
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court, being of opinion that the undisputed évidence established that 
Crotty had assumed the risk of injury and was guilty of contributory 
négligence, reversed the judgment and remanded the case for a new 
trial. 73 C. C. A. 147, 141 Fed. 913, 4 L. R. A. (N. S.) 832. 
Aniong the acts of négligence charged in the pétition were thèse : 

"And, in pursuance of the eonductor's orders, said James J. Crotty went 
between said cars and lield and placed said post as directed, and wliile thus 
occupied, and unaware of the danger to whlch he was exposed, the freight 
train, In response to the eonductor's signais, negligently backed agalnst said 
post with great and unusual force, by reason of which, together with the 
facts aforesaid, » ♦ * gaid post * * • slipped and the said cars 
suddenly and with great force came together, crushing said James J. Crotty 
withont fault on his part." 

"The conductor, although Iinowing the péril to which said James J. Crotty 
was exposed while occupied between the cars, carelessly and negligentiy 
caused the train to be backed, and failed to use ail reasonable efforts to pro- 
tect him from injury." 

After the judgment of reversai, and as the resuit of proceedings 
which do not require spécial mention, the pétition was amended, by 
leave of the court, by adding thereto the following : 

"Said conductor at said time had fuli knowledge * * * of the exposed 
position of péril to which plaintiff's Intestate was exposed while attempting 
to hold said stake, * * ♦ and, while plaintiff's intestate had every reason 
to believe that said • * * conductor would so operate said train as to 
create the least possible chance of an injury to plaintiff's intestate, the said 
'* • * conductor, without waming to plaintiff's intestate, and while he had 
every reason to believe that the speed of said train would not be increased, 
negligently and carelessly and without necesslty therefor greatly Increased the 
speed of said train to such an eitent as to greatly increase the péril and 
hazard in which the plaintiff's intestate was placed, and increased the speed 
of said train to the extent that the same could not be controlled or stopped 
as readily and as suddenly as it could and would haye been stopped had the 
rate of speed been not Increased." 

The défenses interposed to the arnended pétition were a déniai of 
the négligence charged, assumption of the risk by Crotty, contributory 
négligence on his part, and the statute of limitations, the last being 
directed specially against what was embraced in the amendment to the 
pétition. A second trial resulted in a directed verdict for the défend- 
ant, upon which judgment was entered, and thereupon the plaintifiE 
sued out the présent writ of error. 

In the course of the trial, the défendant was permitted to read in 
évidence a portion of each of four dépositions taken by the plaintiff, 
but not used by her, the plaintiff objecting in each instance that it was 
not admissible to read a part only of a déposition, and that the portion 
read did not include ail bearing upon the same subject. Error is as- 
signed upon this ruling, but the assignment cannot be sustained. The 
bill of exceptions sets forth what was read, but not what was not read, 
so it does not appear that the former did not include ail bearing upon 
the same subject, or that the latter had any tendency to help the plain- 
tiff. Neither does it appear that what was read consisted of mère 
fragmentary excerpts, a correct appréciation of which depended upon 
the context, but rather that it consisted of a narrative seemingly com- 
plète in itself. Not only this, but the court, as part of its ruling, - 
declared that the plaintiff would be at liberty to read ail or any part 
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of what was not read by the défendant, and she declined to exercise 
that right. There is some diversity of opinion àmong the courts upon 
this question of practice, but the prevailing and better opinion is that 
there is no sound objection to the reading of a part only of a déposi- 
tion, if what is read does not consist of mère fragmentary excerpts, 
a correct appréciation of which dépends upon the context, and the 
opposite party be left at liberty to read what is omitted. Scherer v. 
Everest (C. C, A.) 168 Fed. 823; Watson v. St. Paul City Ry. Co., 
76 Minn. 358, 363, 79 N. W. 308 ; Morrison v. Wisconsin, etc., Co., 
59 Wis. 163, 171, 18 N. W. 13 ; Miles v. Stevens, 3 Pa. 31, 41, 45 
Am. Dec. 631; Herring v. Skaggs, 73 Ala. 446, 453; Norris v. 
Brunswick, 73 Mo. 256 ; 4 Wigmore, Ev. § 3103. 

Passing other assignments which are without sufficient merit to re- 
quire spécial mention, we come to the chief question in the case, which 
is, Was the évidence such as to justify the court in directing a verdict 
for the défendant, as was done? Of course, the answèr must be in 
the affirmative, if the évidence produced upon the second trial was 
substantially the same as that which was before us upon the first 
writ of error, when we ruled that the défenses of assumption of risk 
and contributory négligence were conclusively established (73 C. C. 
A. 147, 141 Fed. 913, 4 L. R. A. [N. S.] 833); for that décision bas 
become the law of the case and présents an insuperable obstacle to a 
reconsideration, upon a second writ of error, of what was then con- 
sidered and determined. Thatcher v. Gottlieb, 8 C. C. A. 334, 59 Fed. 
873; Balch v. Haas, 30 C. C. A. 151, 73 Fed. 974; Haley v. Kil- 
patrick, 44 C. C. A. 103, 104 Fed. 647 ; Board bf Com'rs v. Geer, 
47 C. C. A. 450, 108 Fed. 478; Guarantee Co. v. Phénix Ins. Co., 
59 C. C. A. 376, 380, 134 Fed. 170; Denver & Rio Grande R. Co. v. 
Arrighi, 73 C. C. A. 100, 141 Fed. 67 ; Mutual Réserve Ass'n v. Fer- 
renbach, 75 C. C A. 304, 144 Fed. 343. Upon the first trial the évi- 
dence was without substantial coriflict, and upon the second, although 
in other respects the same, it was quite contradictory as respects the 
manner in which the train was controUed and moved during the second 
attempt to stake the car. In one view, that most favorable to the 
défendant, the train was cqntrolled and moved as well as it could be 
in the circumstances, as was shown upon the first trial; but in^ the 
other view, that , most favorable to the plaintiff, the cohductor, who 
was in charge of the work and fully understood the péril of Crotty's 
position betvveen the train and the car, negligently caused the train 
to come back with unusual, unnecessary, and increasing force and 
speed, thereby enhancing the péril of Crotty's position and making it 
as dangerous for him to release his hold upon the post and to attempt 
to escape from his position as to maintain his hold and to attempt to 
keep the cars apart by means of the post, and this négligence of the 
conductor was the immédiate cause of Crotty's death. In our opinion, 
this conflict worked a substantial change in the évidence upon a ma- 
terial point, and required that the cause be submitted to the jury, 
whose province it was to détermine ail disputed questions of fact. 
And, having regard to the opposing views so presented by the évi- 
dence, the jury should hâve been instructed that, if they resolved the 
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conflict in favor of the view first stated, their verdict should be for 
the défendant, but if they resolved it in favor of the other view, a 
verdict should be returned for the plaintiflf. This is so, because in 
the first contingency the established facts would hâve been the same 
as when the case was hère upon the first writ of error, and the déci- 
sion then given would hâve been controUing, and because in the other 
contingency the changed state of facts would hâve made it necessary 
to give controllîng effect to thèse further considérations : (1) It was 
the duty of the conductor, while Crotty was in the exposed position 
between the train and the car, to exercise reasonable care for his pro- 
tection, and if, in disregard of that duty, the conductor negligently 
caused the train to corne back with unusual, unnecessary, and increas- 
ing force and speed, his négligence was attributable to the défendant 
under the state statute, and the enhanced and extraordinary péril re- 
sulting therefrom was not among the risks assumed by Crotty. Chi- 
cago, Milwaukee & St. Paul Ry. Co. v. Donovan, 87 C. C. A. 600, 
160 Fed. 826. (2) If, with Crotty's exposed position as one of the 
existing and known conditions affecting the conductor's duty in the 
premises, he negligently caused the train to corne back in the manner 
just stated, and that was the immédiate cause of the fatal in jury, the 
fact that Crotty was négligent in taking such an exposed position was 
no défense to the action, in so far as it was grounded upon such super- 
vening négligence of the conductor. Chunn v. City & Suburban Ry. 
Co., 207 U. S. 302, 309, 38 Sup. Ct. 63, 53 L. Ed. 219 ; Louisville, 
etc., Co. V. East Tennessee, etc., Co., 9 C. C. A. 314, 317, 60 Fed. 993 ; 
Cincinnati Co. v. Whitcomb, 14 C. C. A. 183, 189, 66 Fed. 915. Upon 
this point, the case is readily distinguishable from St. Louis & San 
Francisco Ry. Co. v. Schumacher, 163 U. S. 77, 81, 14 Sup. Ct. 479, 
38 L. Ed. 361, Illinois Central R. Co. v. Ackerman, 76 C. C. A. 13, 
144 Fed. 959, and Denver City Tramway Co. v. Cobb (C. C. A.) 164 
Fed. 41, wherein it conclusively appeared that it was within the power 
of the injured person, down to the moment of the injury, to avoid 
it by the exercise of reasonable care ; for, practically speaking, while 
Crotty was attempting to hold the post in a proper position between 
the moving train and car, he was without power to take précautions 
for his own safety, and was dépendent upon such as were taken by 
the conductor. 

But it is urged that the charge relating to the supervening négli- 
gence of the conductor was first brought into the case by the amend- 
ment to the pétition allowed after our former judgment of reversai, 
that the limited period prescribed in the state statute for commencing 
actions such as this had then expired, and that the défense based 
upon the statutory limitation was conclusively established in so far as 
that charge was concerned. It is true that the period of limitation 
had expired when the amendment was allowed, but it properly cannot 
be said that the supervening négligence of the conductor was first 
charged in the amendment. On the contrary, the excerpts from the 
pétition and the amendment hereinbefore set forth make it plain that 
such négligence was intended to be, and was substantially, charged in 
the pétition, and that the amendment, instead of presenting a new 
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charge,: ttierely amplified and gave greater précision to one aiready 
presented. And, this being so, the case was well within the rule that 
an amendment to a pétition which sets up no new cause of action, 
demand, or charge, but merely amplifies and gives greater précision 
to the allégations in support of the cause of action, demand, or charge 
originally presented, relates back to the commencement of the action, 
and the running of the statute of limitations against the cause of ac- 
tion, demand, or charge so pleaded is arrested at that point. Whalen 
V. Gordon, 37 C. C. A. 70, 95 Fed. 305; Patillo v. AUen-West Com- 
mission Co., 65 C. C. A. 508, 131 Fed. 680; Hutchinson v. Otis, 190 
U. S. 553, 555, 23 Sup. Ct. 778, 47 L. Ed. 1179 ; Thayer v. Coal Co., 
129 lowa, 550, 105 N. W. 1034; Gordon v. Railway Co., 129 lowa, 
747, 106 N. W. 177. 

We conclude that there was error in taking the case from the jury, 
and the judement is accordingly reversed with a direction to grant a 
new trial. 



KEEI/ET et al. v. OPHIR HILL CONSOL. MINING CO. et al. (two cases). 

(Circuit Court of Appeala, Elghth Circuit Aprll 9, 1909.) 

Nos. 2,838, 2,839. 

1. Appeal and Ebrob (§ 209*)— Objections to Evidence— Sufficienct or 

ErviDE^^çE— Nbcessitt of Objection at Tbial. 

An asslgnment that there was no évidence to support the judgment 
présents a question of law whleh cannot be revlewéd uniess presented 
to and passed on by the trial court by some approprlate action before 
the end of the trial. 

[Ed., Ijlote. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1290- 
1300,1802^,1303; Dec. Dlg, § 209.*] 

2. Appeal and Ebbob (§ 850*)-r-REviEw— Geneeal ob Spécial Pindinqs— 

DetebMination bt Court— "Spécial Finding." 

Rev. St. % 700 (U. S. Comp. St. 1901, p. 570), pi-ovldes that when an 
Issue of fact In any civil action In the Circuit Court Is tried and de- 
termlried by the court wlthont a Jury as authorlzed by section 649, and 
the courf s flnding is spécial, a revlew may extend to the sufflclency of 
the facts' found to support the Judgment. Beld, that an opinion of the 
trial jndge analyzlng the facts and applylng the lâw was not a "spécial 
flnding" of facts wlthln section 700. 
[Ed. Note. — For other cases, see Appeal and Error, Dec. Dlg. S 850.* 
For other définitions, see; Words and Phrases, vol. 7, p. 6376.] 

3. Appeal AND Ebbob {| 273*) — Exceptions— Scope and Effect. 

Àii exception reserved to the "entry of the judgment" Is not sufflclently 
spécifie to présent a question of law that there was no évidence to sup- 
port the Judgment for détermination by an appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dlg. § 27a*] 

In Error to the Circuit Court of the United States for the District 
of Utah. 

W. H. Dickson (William C. Hall and Ellis, Ellis & Schulder, on the 
brief), for plaintiffs in error. 

Edward B. Critchlow (Henry P. Henderson, Frank Pierce, W. J. 
Barrette, and John P. Gray, on the brief), for défendants in error. 

*For other oases see same topic & § numbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

ADAMS, Circuit Judge. Thèse two suits were actions of trespass 
brought to recover the value of ore alleged to hâve been mined by the 
Ophir Hill Consolidated Mining Company from beneath the surface 
of the "Henrietta" mining claim in the first case, and the "Our Boys" 
mining claim in the second case. 

Thèse claims were alleged to belong to the respective plaintifïs in 
the two cases. The mining company admitted that it mined ore as 
charged, but justified its action on the ground that it owned several 
claims adjoining or in near proximity to the Henrietta and Our Boys 
claim, and that a certain vein which had its apex within the surface 
Unes of its claims extended vertically down, passed in its dip under- 
neath the surface of the Henrietta and Our Boys claim, and that the 
ore taken by it was taken from that vein, and theref ore belonged to it. 

There is no controversy as to the ownership by plaintiffs of their 
claims or by défendant of its claims as alleged in the pleadings of the 
respective parties. The chief, if not the only, question, is one of fact 
whether the vein from which the défendant mined the ore had its apex 
in defendant's claims. As the two cases involved similar issues, it 
was agreed that they should be tried together, and, a jury having been 
duly waived, they were submitted to the court on the évidence produc- 
ed by both parties. No exceptions were preserved to any of the rul- 
ings of the court made during the progress of the trial, and particular- 
ly no request was made at the close of the cases for a definite ruling 
that on ail the évidence there must, as a matter of law, be a finding 
in favor of the plaintifïs. The cases were submitted to the court for 
a gênerai finding according to the prépondérance of the proof, and 
such finding only was made. On this a gênerai judgment was render- 
ed in each case in favor of the défendants. The only exception as dis- 
closed by the one bill of exceptions, which, by agreement served in 
both cases, was taken after the entry of the judgment, and in the lan- 
guage of counsel was "to the making and entry" of the judgment. 
The cases are brought hère by writs of error, and the only assignment 
of error is that there was no évidence to support the judgments. Un- 
der this assignment we are asked to examine ail the évidence taken 
on both sides and détermine therefrom whether there is any substan- 
tial évidence to support the judgments rendered in favor of the détend- 
ants. 

This is a question of law, one upon which the trial court was not 
asked to pass, and upon which it never did pass. As this is a court 
which, in actions at law, can only correct errors committed by the trial 
court, there appears to be nothing for our considération. 

Section 700 of the Revised Statutes (U. S. Comp. St. ]901, p. .570), 

reads : 

"When an issue of fact In any civil cause In a circuit cour^ Is tried and 
determined by tlie court without the Intervention of a jury according to 
section 649, the rulings of the court in the progress of the trial of the cause, 
being excepted to at the time and duly presented by à bill of exceptions, may 
be rei'iewed by the Suprême Court upon a writ of error or upon appeal, and 
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when the flndlng Is spécial the revlew may extend to the détermination of the 
sufflcieacy ôf the facts found to support the judgment." 

In Cooper v. Omohundro, 19 Wall. 65, 22 h. Ed. 47, the Suprême 
Court held that : 

"Where issues of fact are submitted to the Circuit Court, and the flnding 
Is gênerai; nothing Is open to revlew » • * except the rullngs of the 
Circuit Court in the progress of the trial, and the phrase 'rullngs of the court 
In the progress of the trial' does not include the gênerai finding of the 
Circuit Court nor the conclusions of the Circuit Court embodied in such gên- 
erai flnding." 

The same conclusion was announced by the Suprême Court in Mar- 
tinton V. F^airbanks, 118 U. S. 670, 5 Sup. Ct. 321, 38 L. Ed. 863; 
where the former cases are reviewed, and also by this court in the 
cases of Grattan v. Chilton, 38 C. C. A. 84, 97 Fed. 145, 150; Mc- 
Master v. New York Life Ins. Co., 40 C. C. A. 119, 99 Fed. 856; 
Ogden City V. Weaver, 47 C. C. A. 485, 108 Fed. 564; York v. Wash- 
burn, 64 C. C. A. 133, 139 Fed. 564; United States Fidelity & G. Co. 
V. Board of Com'rs, 76 C. C. A. 114, 145 Fed. 144, 151. 

The question of law whether on ail the proof the judgment can 
be sustained is not self-assertive. It commands considération only 
when raised by counsel by some appropriate motion and on due ex- 
ception taken to an adverse ruling thereon by the court. In the last- 
mentioned case this court said : 

"The question of whether or not at the close of a trial there is substantial 
évidence to sustaln a flnding in favor of a party to the action is a question 
of law which arlses In the progress of the trial. In a trial to a jury it is 
revlewable on an exception to a ruling upon a request for a peremptory in- 
struction. In a trial by the court wlthout a jury it is revlewable upon a 
motion for a judgment, a request for a déclaration of law, or any other action 
in the trial court which fairly présents this issue of law to that court for 
détermination before the trial ends." 

In that case this court also said : 

"The flnding of the court was gênerai and was In favor of the défendant 
Lilke a verdict of a jury, it coucludes ail issues of fact and ail mixed ques? 
tiens of fact and law save the questions of law reserved By demurrer, mo- 
tion, request, or exception." 

The exception reserved to the "entry of the judgment" under re- 
peated rulings of this court is not sufficiently spécifie to présent a ques- 
tion of law for détermination by an appellate court. 

The learned trial judge wrote an opinion analyzing the facts and 
applying the law, but this opinion is not suCh a spécial finding of facts 
as within the purview of section 700, Rev. St., enables us to review 
them and détermine whether they are sufiicient to support a judg- 
ment. York v. Washburn, Ogden City v. Weaver, supra. 

Certain cases in which the Suprême Court has felt itself at liberty 
to notice a plain error in a matter vital to défendants in criminal 
cases hâve been called to our attention (Wiborg v. United States, 163 
U. S. 632, 658, 16 Sup. Ct. 1137, 41 L. Ed. 289; Clyatt v. United 
States, 197 U. S. 307, 321, 35 Sup. Ct. 429, 49 L. Ed. 726), and we 
are asked by learned counsel for plaintifïs to apply that doctrine to 
this case. This we are indisposed to do for.three reasons: (1) Be- 
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cause this is not a crimi'nal case wherein rights of personal liberty are 
at stake or wherein great principles of international law, as in the Wi- 
borg Case, or of constitutional law, as in the Clyatt Case, are in- 
volved; (2) because the submission by the plaintiffs' counsel, without 
protest, of the voluminous évidence taken in this case to the trial court 
for its considération and détermination, according to the prépondér- 
ance of proof and the able argument made in support of the finding 
below, indicates that no plain error was committed; (3) because it is 
better to adhère to established and well-known rules of practice than 
to départ from them, even if we are at liberty to do so, except in very 
exceptional cases where obvions and flagrant injustice will resuit. 

The judgment of the Circuit Court must be affirmed. 

It is so ordered. 



KEELY et al. y. OPHIR HILL CONSOL. MINING 00. et aL t 
(Circuit Court of Appeals, Elghth Circuit Aprll 23, 1909.) 
No. 2,858. 

1. Mines and Minerals (§ 38*) — Owneeship— Pecsttmptions. 

While the presumption that an owner of the surface of a mlnlng claim 
owns ail minerals beneath it ceases when it Is made to appear that some 
vein found. beneath the surface has its apex in a daim belonglng to 
another, yet the burden of proving ownership of such apex velu and its 
dlp and desceht to and underneath another clalm so as to overcome the 
presumptive ownership of the surface owner is on him who asserts it. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 38.*] 

2. Mines and Minebals (§ 38*) — ^Adverse Claim— Action— Judgment— Et- 

FECT. 

The Utah statute provides that an action may be brought by any person 
against another vk-ho claims an estate or Interest in real property adverse 
to him to détermine such adverse claim. Beld that, since it Is only when 
a claim of an adverse estate or interest Is made that the owner can 
avall hlmself of such remedy, a locator of a clalm In a mining district, 
where there may be extralateral rights existing In favor of those ownlng 
contiguous or nelghboring claims, cannot compel them in such an action 
to assert and make proof thereof, or be forever barred from claiming or 
asserting them, and hence a judgment In such an action is only conclusive 
as to the rights of the parties In the ownership of dîscovered veins. 

[Ed. Note. — For other cases, see Mines and Minerals, Dec. Dig. § 38.*] 

S. Judgment (§ 948*) — Res Judicata— Pleading. 

Where an action at law to recover for ore mlned by défendants from 
a certain mlnlng clalm and a suit in equity to quiet title to the claim 
both depended on whether défendants were entitled to mine a particular 
vein wlthln the surface llmits of plaintiffs' claim by virtue of défendants' 
extralateral rights, and both causes were Instituted and disposed ot 
nearly simultaneously, the recdition of the judgment at law in favor 
of défendants, and ita subséquent afflrmance by the Circuit Court of 
Appeals having occurred aftev the final submission of the equity suit, 
such judgment was available as res judicata In the equity suit without 
being so pleaded. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. § 1787; Dec. 
Dig. § 948.*] 
4. Appbal and Ebkoe (§ 790*) — Dismissal— Moot Question. 

Where an action at law and a suit in equity were inst!tu<-ed and 
submitted to the trial court nearly simultaneously and were based on the 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denled July 12, 190». 
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,, came! question, a aeterplna|tlon of the action at law In favor of defend- 
V ,aiit8( àfflrmed by the Circijlt Court of Appeals, constltuted ground for 
' : 'à' ai^nilèsal of the appeal In the equlty suit on the theory that It 
' tfiereafter presented a mère moot question. 

[Ed. Note. — For other cases, see Appeal and Error, Gent Dlg. §{ 47, 
3132,4383,4384; Dec. Dlg. § 790.*] 

5. Appïal and Bbeob (§ 7i2*)T-MooT Question— Facts Outside Record. 

The Circuit Court of Appeals may take notice of facts appearing out- 
side the record, whlch fllsclose the moot character of a question pre- 
sented to tt and décline for that reason to conslder It. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dlg. { 712.*] 

Sanborn, Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the District 
of Utah. 

William H. Dickson (William C. Hall, A. C. Ellis, A. C. Ellis, Jr., 
and R. G. Schulder, on the brief), for appellants. 

Edward B. Critchlow .and John P. Gray (Henry P. Henderson, on 
the brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was a suit in equity authorized by 
the provisions of section 3511 of the Revised Statutes of Utah of 1898 
to quiet title to a mining claim owned by complainants situated in the 
Utah mining district and known as the "Henrietta Lode No. 87." This 
suit was instituted in the Circuit Court of the District of Utah simul- 
taneously with an action at law brought in the same court, to recover 
for ore actually mined by défendants from the same claim. The ac- 
tion at law, according to the pleadings and stipulations of the parties, 
went to trial on the issue whether the ore mined was taken by défend- 
ants from veins which had their apex within certain claims belonging 
to the défendants located in near proximity to the Henrietta. The 
trial of thç lâw action resulted on October 7, 1907, in a judgment on 
the merits in favor of the défendants, and necessarily determined that 
the veins from which the ore had been taken had their apex in défend- 
ants' claims, and therefore belonged to the défendants an.d not to the 
plaintiffs. Oh October lOth, following, the présent cause was sub- 
mitted to the court on the testimony taken in the action at law, and 
a decree was rendered dismissing the bill. The law case was brought 
hère by writ pf error, where the judgment has recently been afiîrmed. 
169 Fed. 598. The présent appeal was taken from the decree in the 
equity suit. 

We are first confronted with a motion to dismiss the appeal on 
the ground that the controversy between the parties was f ully and 
finally determined in the action at law, and that the présent record 
présents only a moot case in which no effective relief can be granted. 
The défendants (appellees) contend that no question was tried or could 
hâve been tried in this suit other than what was tried in the action 
at law, namely, which of the parties was the owner of the particular 
veins which had been discovered underneath the Henrietta claim and 

*Far other cases see same topic & S nvmbbb In Dec. & Am. Dlgs. U07 to date, & Rep'r Indexes 
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from which the ore had been mined? The complainants (appellants) 
contend that in this suit to quiet title it is compétent to détermine and 
settle for ail time which party was the owner not only of the veins 
actually discovered and mined underneath the surface of the Henriet- 
ta, but also of ail undiscovered and unknown minerais which might 
perchance lie vertically thereunder. If the défendants are right, there 
does not seem to be any doubt but what the judgment in the action 
at law concluded the question involved in this suit, because no other 
vein whatsoever had been discovered or worked underneath the Hen- 
rietta except the ones from which défendants had taken the ore which 
was the subject-matter of that action. 

The bald question is therfore presented whether a locator of a 
claim in a mining district, where there may be extralateral rights ex- 
isting in favor of others who own contiguous or neighboring claims, 
may compel ail others who may hâve such' extralateral rights to 
assert and make proof of them within the short time permitted by the 
rules and practice in equity or be thereafter forever barred from claim- 
ing or asserting them. It seems to us that the statement of this con- 
tention carries its own réfutation. The nature of mining property 
is such that even if the apex of a vein, ledge, or iode should appear 
on the surface of a neighboring claim, and much more if one should 
exist but its existence be unknown, underneath the surface and with- 
in the vertical Unes of the boundary of the claim extending downward- 
ly, the owner of the claim, and therefore of that vein, might not be 
able to make proof of the dip and extension of his vein within any 
short time. It is a notorious fact that there is no way to prove the 
existence of a vein at any particular place except by actually foUowing 
and developing a known vein to that place or digging into the bowels 
of the earth and locating it there. The value and property of a mining 
claim consist mainly of the developed and undeveloped minerais within 
it, and not merely of the surface of the claim. In fact the surface 
is ordinarily of no value except to facilitate the extraction of the min- 
erais under or appertaining to it. 

The statute of Ûtah upon which this suit was based reads as f oUows : 

"Action to détermine adverse claim. An action may be brought by any 
person against another who claims an estate or interest in real property 
adverse to hlm, for the purpose of determining such adverse claim." 

It cannot escape notice that a présent exîsting claim of some adverse 
right is an essential condition to the exercise of jurisdiction under 
this statute. Presumptively the owner of the surface of a mining 
claim owns ail minerais beneath it. This presumption ceases when it 
is made to appear that some vein f ound underneath the surface has 
its apex in a claim belonging to another; but the ownership of this 
apex vein and its dip and descent to and underneath another claim 
so as to overcome the presumptive ownership of it in the owner of 
the surface is a matter of proof, the burden of which rests upon him 
who asserts it. Inasmuch as the enlarged remedy provided by the 
statute has been held applicable to mining claims (L,awson v. United 
States Min. Ce, 207 U. S. 1, 28 Sup. Ct. 15, 52 L. Ed. 65), the con- 
tention is that the owner of such a claim may institute his suit, estab- 
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lish his ownership of the surface, and thereby cast the difïîcult and 
usually impossible burden upon the owners of adjoining daims, whom 
he may name as défendants, to make immédiate proof of their rights, 
whether they know the facts conferring such rights or not, and prac- 
tically to assert adverse claims to a thing before they know it exists. 

It is only when a claim of an adverse estate or interest is made that 
the owner can avail himself of this remedy. If the owner's title to 
the surface of the mine as a whole is denied on the ground of alleged 
failure to take some steps essential to its acquisition, the owner might 
well resort to the statutory remedy and require ail claimants to make 
good their adverse claims to such title or be forever barred from doing 
so. Hère would be found a real and existing adverse claim, one which 
well falls within the remédiai .provisions of the statute ; but whether 
a vein exists underneath the surface, or whether it so dips and reaches 
its apex within the body of a claim owned by another, is always purely 
conjectural until the facts are ascertained by discovery and develop^ 
ment. One can know about and make a claim to the title of a mine, 
but it is not perceived how he can know about and make a claim to 
an undiscovered vein which oftentimes lies deep within the bowels of 
the earth. 

The défendants, in the absence of a discovered and known vein 
emanating from their claims ànd extending under the Henrietta, can- 
not, in our opinion, be said to be asserting an adverse claim to the 
Henrietta mine within the true meaning of the Utah statute. There 
is no évidence that they were making any claim except to the veins 
which had been discovered and which formed -the subject of the ac- 
tion at law. Obviously they could not make a claim until the facts 
should develop which under the law would give them a right. Their 
only right was a conditional and contingent one which they might as- 
sert, or might not, when the facts arose which would require them to 
take action. 

No cases hâve been câlled to our attention, neither hâve we in our 
researches found any, which sustain complainants' contention in this 
regard. Incidentally, however, it may be stated that the cases of Bos- 
ton, etc., Mining Co. v. Montana Ore Co., 188 U. S. 633, 33 Sup. Ct. 
434, 47 L. Ed. 626, and United States Min. Co. v. Lawson, 67 C. C. 
A. 687, 134 Fed. 769, and Id., 207 U. S. 1, 28 Sup. Ct. 15, 52 L. Ed. 
65, which concern the gênerai subject now under considération, dis- 
close that the courts there undertook to quiet title to veins only which 
were being actually worked and actually claimed adversely by défend- 
ants, underneath the surface of complainants' claims. We concludé 
there fore that from the peculiar nature of mining property, and par- 
ticularly of those rights known as "extralateral rights," no bill to quiet 
title lies to require possible claimants of such rights to assert them 
before they are known to exist. There being no such right involved 
in this case except the one adjudicated in the action at law, nothing 
appears to be left for the présent bill to operate upon. 

But it is said there is no plea of res adjudicata or estoppel by for- 
mer judgment, and that therefore we cannot notice the défendants' 
présent contention. Necessarily there is no such plea, as both causes 
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were instîtuted and disposed of nearly simultaneously. The rendi- 
tion of the judgment in the action at law in the trial court and its 
subséquent affirmance in this court were events which occurred after 
the final submission of this cause to the trial court. 

Nevertheless it is certain that the only issue now before us has 
been actually and finally adjudicated by a court of compétent juris- 
diction. The présent record and the record in the action at law 
which has just been before us conclusively show this. Must we shut 
our eyes to thèse obvious facts and sagely proceed to an idle and boot- 
less investigation and to a détermination of a mère moot question? 
The forms of a judicial procédure are not so unyielding as to require 
us to do this vain thing. In the case of Mills v. Green, 159 U. S. 651, 
16 Sup. Ct. 132, 40 L. Ed. 293, the Suprême Court passed upon a mo- 
tion to dismiss an appeal because no actual controversy existed. It 
there said: 

"The duty of this court, as of every other judicial tribunal, Is to décide 
actual controversies by a judgment which can be carried Into efCect, and not 
to glve opinions upon moot questions or abstract propositions, or to déclare 
prlnclples or rules of law which cannot afEect the matter In issue In the case 
before it." 

To the same efïect are Washington Market Co. v. District of Colum- 
bia, 137 U. S. 62, 11 Sup. Ct. 4, 34 L. Ed. 572; Kimball v. Kimball, 
174 U. S. 158, 19 Sup. Ct. 639, 43 L. Ed. 932 ; Tennessee v. Condon, 
189 U. S. 64, 23 Sup. Ct. 579, 47 L. Ed. 709; In re James Lincoln, 
202 U. S. 178, 26 Sup. Ct. 602, 50 L. Ed. 984; Faucher v. Grass, 60 
lowa, 505, 15 N. W. 302 ; Board of Freeholders v. Board of Free- 
holders, 44 N. J. Law, 438 ; Blythe Estate, 103 Cal. 350, 37 Pac. 393. 

The court may take knowledge of facts appearing aliunde the record 
which disclose the moot character of a question presented to it and 
décline to enter upon its considération. Cleveland v. Chamberlain, 1 
Black, 419, 17 L- Ed. 93; Lord v. Veazie, 8 How. 251, 254, 12 L. 
Ed. 1067; Wood-Paper Co. v. Heft, 8 Wall. 333, 336, 19 L. Ed. 379; 
Dakota County v. Glidden, 113 U. S. 222, 5 Sup. Ct. 428, 28 L. Ed. 
981 ; Butler v. Eaton, 141 U. S. 240, 11 Sup. Ct. 985, 35 L. Ed. 713 ; 
Kimball v. Kimball and In re James Lincoln, supra. In the Butler 
Case the Suprême Court had under examination a judgment rendered 
in the Circuit Court of the District of Massachusetts in favor of a 
stockholder of a national bank who had been sued for an unpaid sub- 
scription to capital stock. It appears that in the trial in the Circuit 
Court the défendant set up a judgment in her favor on substantially 
the same issue rendered by the Suprême Judicial Court of the state 
of Massachusetts as an estoppel. The judgment of the state court was 
brought to the Suprême Court for re-examination and resulted in a 
reversai. The same resuit also followed on the writ of error to the 
Circuit Court of the District of Massachusetts. The two cases ap- 
pear to hâve been under considération and to hâve been decided by 
the Suprême Court at the same time, and in disposing of the latter 
mentioned case the Suprême Court held that the Circuit Court com- 
mitted no error in holding that the judgment of the state court as it 
stood at the time of the trial constituted an estoppel, and said: 

"It cannot be sald therefore, looking to the record in this case alone, that 
there is error In the judgment now before us ; but by our own judgment Just 
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réndered in the other case, the whole basls and foundatlon of the défense 
ta the présent Cftse, namely, the Judgment of the Suprême Judlclal Court of 
Massachusetts, 18 subverted and rendered null and void for the purpose of 
any such défense. » • • The judgment complalned of Is based dlrectly 
upon the Judgment of the Suprême Judlclal Court of Massachusetts, which 
we hâve just reversed. It Is apparent from an Inspection of the record that 
the whole foundatlon of that part of the judgment whIch is In favor of the 
défendant Is, to our judlclal knowledge, without any valldity, force, or efCect, 
and ought nerer to hâve exlsted. Why, then, should not we. reverse the 
judgment whlch we know of record has become erroneou^, and save the par- 
ties the delay and expense of taklng ulterlor proceedlngs In the court below 
to effect the same object? Upon full considération of the matter, we hâve 
corne to the conclusion that we may dispose of the case hère." 

In the iKimball Case the Suprême Court said : 

"Fïom the necesslty of the case, thls court Is compelled, as ail other courts 
are, to allow facts whlch affect Its rights and Its duty to proeeed In the exer- 
cise of its appellate Jurlsdlctlon, but whlch do not appear upon the record 
before It, to be proved by extrlnslc évidence." 

In the Lincoln Case the Suprême Court, after adverting to several 
other cases, said: 

"In each of whlch, Intermedlate the rnllng below and the tlme for décision 
hère, events had happened whlch prev:ented the grantlng of the relief songht, 
and the àppeals or wrlts of error were dlsmlssed' on the ground that thls 
court dld not spend Its tlme decldlng a moot case." 

From our own records we are advised that the ownership of the 
only discovered veins in the Henrietta claim has been finally and con- 
clusively adjudged to be in the défendant. By reason thereof aijy de- 
cree we might now render in favor of complainant could not be car- 
ried into effect. We must therefore decHne to entertain this appeal. 

In view of the conclusions already reached and stated, it appears 
that the orily subject-matter of this suit were the veins of ore which 
had been discovered in the Henrietta claim and which were being 
worked at the time this suit was brought. It follows that the decree 
rendered herein is ref érable only to those veins and cannot stand in 
the way of another bill to quiet title to any vein which may hereafter 
be discoverçd if complainants désire to avail themselves of such a 
remedy. 

The motion tp dismiss the appeal must be sustained, and it is so 
ordered. 

SANBORN, Circuit Judge, dissents. 



VAN RAALTB v. ENTBEPBISE TRANSP. CO. 

(Circuit Court of Appeals, First Circuit. Aprll 28, 1909.) 

No. SU. 

1. INSOLVENCT (S 122*) — Unsecuhisd CkeOitoks— PEIORrrT. 

In order to justify Interférence of equlty to enforce the claim of one 
creditor agalnst otbers, and glve It prlority In an Insolvency proceedlng, 
it must appear, through the Intrlnslc nature of hls daim, that he has an 
equlty supérlor to that of credltors over whom he clalms a préférence. 

[Ed. Note. — For other cases, see Insolvency, Dec. Dlg. § 122.*] 

•For oUier cases ses same toplc & S itombbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. INSOLVENCT (§ 118*) — Pbefebred Claims— Labobees. 

Petltloner, an Indépendant ticket broker, contracted wlth défendant and 
wlth other companies to eell thelr transportation. His agreement with 
défendant provlded that he should sell tickets for passage on ail Its 
Unes from New England to New York, and recelve as hls compensation 
10 per cent. In tickets on the amount of business done by hlm. Held 
that, on defendant's Insolveney, plalntiff was not entltled to prlority over 
otber unseeured creditors, under the rule creating a superior equlty in 
behalf of laborers, 

[Ed. Note. — For other cases, see Insolveney, Dec. Dlg. { 118.*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Lee M. Friedman (Morse & Friedman, on the brief), for appellant. 
Samuel Williston, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. The question to be considered arises 
under an intervening creditor pétition, filed in a proceeding in equity, 
in which a receiver was appointed on grounds of insolveney and in ac- 
cordance with the gênerai course of equity. 

The petitioning creditor claims priority over the gênerai creditors 
under circumstances which relieve the situation from ail considéra- 
tions of bankruptcy or other statutory liens or priorities, except so far 
as they may hâve a bearing by way of analogy. We must view the 
case, therefore, as one involving the single question whether this par- 
ticular creditor is entitled to priority under the gênerai doctrines of 
equity. 

The gênerai rule is that unseeured creditors stand alike and should 
hâve equal equity, and it folio ws that, in order to justify the inter- 
férence of a court of equity, to enforce the claim of one creditor 
against others and give it priority, it must be made to appear, through 
the intrinsic nature of his claim, that he has an equity superior to 
that of the creditors over whom he claims a préférence. 

Under this gênerai rule, we perceive no reason whatever for giv- 
ing the creditor in question priority over the other unseeured cred- 
itors. The creditor's case has been argued with ingenuity and abil- 
ity, but when it is relieved from ingénions argument, based upon some- 
what remote analogies, it is difficult to see how a creditor could hâve 
a much weaker case in the direction of priority. 

The relationship between the petitioner and the transportation Com- 
pany was created and defined by spécial contract in writing, and the 
scope and nature of the contemplated business transactions were such 
as to wholly exclude the idea of the peculiar merit of that particular 
kind of relationship, which is commonly understood to be requisite 
when the relationship between employer and employé is accepted as 
something creating a superior equity in behalf of laborers, which 
justifies, under cautions limitations and in spécial circumstances, the 
interposition o-f murts nf eauitv to establish priorities and préférences 
among unsecureri creauors. 

•For other cases see same topie & i mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ladezw 
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Under the contract, the petitioner, who was an ihdependent ticket 
broker, maintaining an indépendant ticket office in .the city of Boston 
(with a supply of clerks, as suggested in argument), and who sold 
tickets for other companies, was, as ticket agent for the transportation 
Company in question, to sell tickets for passage on ail its lines from 
New England to New York, and was to receive as compensation ten 
per cent, in tickets on the amount of business transacted by him. 
While there may be some ground for technical reasoning otherwise, 
the substance of the requirements of the obligations of the contract 
was that the transportation company should furnish the petitioner with 
tickets, and that the petitioner should sell them, and as a commission, 
or as compensation, that he should réalize for himself 10 per cent, of 
the proceeds of such sales as he might make. 

The matter of marking the tickets was a thing incidental to the lead- 
ing feature of the contractual relations, and was quite likely designed 
to aid in the accounting; but it in no substantial sensé changed the 
contemplated relationship of the parties. . While it is not necessary 
to a décision of the question, it would be reasonable to say that the 
petitioner became jointly interested With the transportation company 
m respect to the furtherance of its enterprise thrbugh the sale of 
tickets. 

If we were to apply the gênerai rule laid down by Judge Putnam 
«n Dickinsorl V. Saunders, 129 Fed. 16, 19, 63 C. C. A- 666, the resuit 
would be unfavorable to the petitioner, because he was not one who 
Curnishçd labor with no intention of giving crédit, but with the antici- 
pation of immediately being paid from day to day out of the accruing 
earnings of the property, and because, on the contrary, he was one 
of those who did give crédit under the terms of the contract, and did 
rely for compensation upon the sale of tickets, and upon making him- 
»elf whole through the avails of 10 per cent, of such tickets as he 
might sell. 

On the whole, we are not persuaded that equity requires that a 
préférence should be accorded to the petitioner, and, as we décide 
that the intrinsic nature of the petitioner's claim is not such as to en- 
title it to priority, we need not consider the question whether the doc- 
trine of équitable préférence or priority among unsecured creditors 
may be extended to steamboat companies; and, as the assignment of 
errors raises the single question of the right of priority, we need not 
deal with any question as to the gênerai creditor status of the peti- 
tioner under the contract. 

The decree of the Circuit Court is affirmed, with costs. 
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NEBRASKA BRIDGE SUPPLY & LUMBER CO. v. JEFFERT. 

(Circuit Court of Appeals, Elghth Circuit. April 26, 1909.) 

No. 2,832. 

Négligence (§ 121*)— Res Ipsa Loquitue— Reexittal, 

PlaintifC, a rallroad lumber inspecter, was inspecting plling being loaaea 
by défendant contractor onto flat cars by means of skids and a rope, one 
end of which was hitched to a horse or team. The rope, which was seven- 
eighths of an ineh in diameter and had only been used once before to se- 
cure a raft of logs in the river, broke, causlng a pièce of piling to roll 
back rapidly to the ground and injure plaintifC, who was standing near the 
center of the pile of timbers on the ground, before he could escape. Dé- 
fendants évidence showed that the rope was purchased but a short time 
before, that It was a good rope, had been inspected at the time It was 
purchased, and that Its size was amply sufflelent for the purpose, the 
cause of the break not being shown. Held that, even if the doctrine res 
ipsa loqultur applied, defendant's évidence tended to rebut any presump- 
tlon of négligence ralsed thereby to warrant the submission of such ques- 
tion to the jury, and it was therefore error to charge that from the mère 
fact that the rope broke and the accident happened défendant was négli- 
gent In not providing a eafe rope. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 218 ; Dec. Dig. 
i 121.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

For opinion below, see 157 Fed. 933. 

Charles C. CoUins (G. Otis Bogie and Thomas & Lee, on the brief), 
for plaintiff in error. 

G. h. Grant and W. A. Oldfield (R. E. Jefïery and Charles F. Cole, 
on the brief), for défendant in error. 

Before SANBORN and ADAMS. Circuit Judges, and RINER, 
District Judge 

RINER, District Judge. This is a writ of error to the Circuit Court 
for the Eastern District of Arkansas. The action was brought in the 
State court and removed to the Circuit Court by the plaintiff in error, 
hereafter called the "Bridge Company," where a trial was had result- 
ing in a verdict for the défendant in error, hereafter called the "plain- 
tiff." 

The record discloses the following facts: That in July, 1907, the 
Bridge Company had a contract with the St. Louis, Iron Mountain & 
Southern Railway Company to deliver to the Railroad Company at 
Cotter, Ark., and other points along its line of railroad, certain piling 
and other timber ; that on the 17th of July, 1907, the Bridge Company 
was loading piling on the cars at Cotter, Ark. ; that the plaintiff was 
in the employ of the railroad company as a lumber inspector, and was, 
by direction of his employer, at Cotter, on the day above mentioned, 
for the purpose of inspecting the piling then being loaded on a flat 
car by the Bridge Company; but the piling was loaded by means 
of a rope and skids; that the skids extended from the ground to the 
platform of the car, one end of the rope being fastened to a stake in 

*For otber cases see same topic & S nvmeeb in Dec. & Am. Digs. 19C7 to dato, & Rep'r Indexes 
169 F.— 39 
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th« side of the car opposite the place where the pilîngs were located 
on the groiind ; the rope wâs then passed around the piliiig desired to 
be loaded, the loose end of the rope passed back over the car, a horse 
or team hitched thereto, and then started, and by this means the pile 
was rolled up thèse skids onto the car; that, as the pièce of piling 
was being rolled up on thè skids, there was a man stationed at either 
end for tjie purpose of keepîng it straight; that when the car was 
about one-half loaded, and when a pièce of piling was partway up on 
the skids, the rope, which was seven-eighths of an inch in diameter, 
broke, catiàing the pièce of piling to roll back rapidly to the ground; 
that there were a number of thèse piling timbers at the place where 
this loading was going on at the time the rope broke, causing the pièce 
of timber on the skids to roll back, and plaintiff was standing on the 
pile of , tinibers then on the ground and near the center thereof ; that 
the timbers were 18, 16, and 14= feet in length; that back of the pile 
of logs upon which plaintiff ^yas standing was a mud hole 6 or 7 feet 
wide, and for that reason plaintiff claimed that he was obliged to go 
upon the tîmbérs for the purpose of inspecting them ; that the instant 
the rope broke some one called out, "Look out !" that the plaintiff at- 
tempted to get out of the way, but before he could do so was caught 
by the log and his heel and ankle injured. 

There is some évidence in the record tending to show that Mr. Wolf , 
who had charge of loading thèse pilings on the car for the Bridge 
Company, cautioned the men, in the présence of Mr. Jeffery, to be on 
the lookout, as there was danger of a skid slipping or something hap- 
pening by which they might be injured. 

The évidence offers no explanation of the cause of the parting of 
the rope. It does show, however, that the rope had been recently pur- 
chased, and had only been used on one occasion prior to this time, and 
then for the purpose of securing a raft of logs in the river; that it 
was a manila rope, and at the time it was purchased was carefully in- 
spected; that it was of the size usual for the purpose for which it was 
then used, and wa3 appàrently in good condition. 

The court gave the jury the f ollowing. instruction : 

"Now the rope which waS used for the purpose of hauUng those logs, and 
which caused thé accident, broke; there Is no évidence hère to show what cauB- 
ed the rope to break ; there is no évidence hère to show that the rope was de- 
feçtive, or that would justify the Jury in flndlng from the évidence Itself that 
tliè défendant is gùilty of négligence ; but in vlew of the position occupied by 
tîie défendant In this case, the court charges you as a matter ,of law that, 
when the rope broke and caused the accident, the law présumes, In the ab- 
sence of any oth^r évidence, that the défendant must hâve been guilty of nég- 
ligence in using such rope, untll by compétent évidence introduced on the part 
of the défendant that presumptlon has been rebutted. 

"Now In this càSe there was no such proof. It Is true the defendant's main 
wltness testifled that the rope he was using had only been purchased a short 
time before, In May; that It was a good rope, because he inspected It at the 
time fie bought It; that it is a three-quarter inch rope, and that frequently 
they use a half-inch rope; that, from the time he had purchased it untll it 
was used In loading thèse logs at the time of the accident, it had only been 
used 24 hours. Before it had been used on that day there is no évidence that 
the défendant inspected It, to be sure that it was not defective. Now we ail 
know that a rope may be perfect to-day, but to-morrow it mlght be defective. 
For that reason, the rule of law is that a person, before he uses anythlng that' 
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mlght be the cause of great Injnry, should hâve made an Inspection of It be- 
fore uslng It. Therefoue the court charges you that the mère fact that the 
accident happened, the défendant was guilty of négligence In not providlng a 
safe rope." 

It was doubtless the view of the. Circuit Court that the maxim res 
ipsa loquitur was applicable to an accident of the character disclosed 
by the évidence, and that, in the absence of explanation by the défend- 
ant as to the cause of the rope breaking, the inference of négligence 
was conclusive under the circumstances. To this view we are unable 
to âssent. Even if it be conceded that from the mère fact of the rope 
breaking it was compétent for the jury to infer, as a proposition of 
fact, that there was some négligence on the part of the défendant, it 
ought not to hâve the weight of a conclusive presumption either of 
law or fact, so as to compel the défendant, in order to avoid liability, 
to prove affirmatively that it was guilty of no négligence and that the 
accident was unavoidable. At most, the question of négligence should 
hâve been left to the jury to détermine upon the évidence actually in- 
troduced. 

If it be admitted that the maxim res ipsa loquitur is not, and should 
not be, confined to cases of contractual relations, the admission does 
hot help the plaintiff's case, for that doctrine is based upon the gên- 
erai considération that, where the management and control of the in- 
strumentality which occasioned the injury are in the défendant, it is 
within defendant's power to produce évidence of the actual cause of 
the accident which the plaintiff may be unable to produce. 

"Its application," as was said by the New York Court of Appeals, 
in Griflfen v. Manice, 166 N. Y. 188, 59 N. E. 935, 52 L. R. A. 932, 83 
Am. St. Rep. 630, "présents principally the question of the sufficiency 
of circumstantial évidence to establish, or to justify the jury in infer- 
ring, the existence of the traversable or principal fact in issue, the de- 
fendant's négligence." Graham v. Badger, 164 Mass. 42, 41 N. E. 
61 ; Parrot v. Wells Fargo Co., 15 Wall. 534, 21 L. Ed. 206 ; Brown ■ 
v. Kendall, 60 Mass. 292; Huff v. Austin, 46 Ohio St. 386, 21 N. E. 
864, 15 Am. St. Rep. 613 ; Donnelly v. Granité Co., 90 Me. 110, 37 
Atl. 874 ; Stearns v. Ontario Spinning Co., 184 Pa. 519, 39 Atl. 292, 
39 L. R. A. 842, 63 Am. St. Rep. 807 ; Texas & Pac. Ry. Co. v. Bar- 
nett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 1136 ; Cryder v. C, R. 
I. & P. Ry. Co., 152 Fed. 417, 81 C. C. A. 559 ; I. C. R. R. Co. v. 
Coughlan, 132 Fed. 801, 65 C. C. A. 101. 

We think there was sufficient évidence ofïered on behalf of the de- 
fendant tending to rebut any presumption of négligence on its part, to 
warrant the court in submitting that question to the jury, and that it 
committed error in declaring that from the mère fact that the rope 
broke and the accident happened the défendant was guilty of négli- 
gence in not providing a safe rope. 

The view we hâve taken of this case renders it unnecessary to dis- 
cuss the other assignments of error. 

The judgment of the Circuit Court is reversed, with instructions 
to grant a new trial. 



612 169 FBDEBAL BSPOETER. 

In re NEW YORK HOUSB FURNISHING 600DS CO. 

fCIrcult Court of Appeals, Second Circuit Aprll 13, 1909.) 

No. 216. 

1. Sales (§ 296*)— Stoppage in Teansitu— Right of Buteb— Teeminatiow. 

The transltus of goods for the purpose of exercise of the rlght of 
stoppage In transltu is not ended untll there has been an actaal or con- 
structlve dellvety of the goods to the consignée, for so long as the goods 
are In the carrler's custody, whether as carrier or warehouseman, at 
destination, the rlght of stoppage may be exercised. 

[Ed. Note. — ^JFor other cases, see Sales, Cent. Dig. | 837 ; Dec. Dig. § 
296.*] 

2. Sales (§ 289*) — Stoppage in Teansitu— Change of Relation. 

A carrier cannot by hls own wlU change hls character so as to become 
the buyer's agent or warehouseman wlthout the latter's assent, nor can 
the buyer change the capacity in whlch the carrier bolds the goods, so 
as to make hlm the buyer's ballee, without the carrler's assent, to the 
préjudice of the seller's right of stoppage in transitu. 

[Ed. Note. — ^For other cases, see Sales, Cent. Dig. § 824; Dec. Dig. S 
289.*] 

8. Sales (§ 296*) — Stoppage in Tbansitu— Exeecise off Right. 

A bankrupt purchased certain refrlgerators f. o. b. with instructions 
to ship by rail to New Tork. The goods were dellvered to a carrier on 
February 13, 1908, who issued a bill of ladlng therefor. They arrlved at 
destination, frelght unpald, on March 12th, and Immédiate notice was glv- 
en to the consignée to remove them. A few days later they were levled 
on while still In the cars, after whlch a pétition In bankruptcy was 
flled and a recelver appolnted, and on March 25th the seller notlfled the 
carrier of its élection to exercise Its rlght of stoppage In transltu. Beld 
that, the goods belng stlU in the carrler's possession, the right of stoppage 
still exlsted, notwlthstanding the levy. 

[Ed. Note.— For other cases, see Sales, Cent Dig. § 838; Dec. Dig. § 
296.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This is an appeal by the receiver of the bankrupt from an order of 
the District Court, Southern District of New York, directing the receiv- 
er to pay to the Home MetaUic Refrigerator Company the sum of $500 
now in his hands as the proceeds of the sale of certain goods with 
costs and disbursements to be paid out of gênerai funds of the bank- 
rupt estate. 

H. W. Newburger (George Edwin Joseph and Herbert H. Harris, 
of counsel), for appellant. 
Fuller & Reumani for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The proceeds in question represent 
100 refrigeratoi's which the bankrupt had ordered from the Home 
Company two months and more befofe pétition was filed; the price 
was agreed tipon f . o. b. cars and instructions given to ship by rail to 
New York. The goods were on February 13, 1908, delivered to the 

•For other caseB aee same toplc & i mumbxb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Chicago, Milwaukee & St. Paul Railway, which issued bill of lading 
pving the consignee's name and address "New York City, N. Y.," 
and guaranteeing that the freight should not exceed rates specified 
therein. The freight was not prepaid. They arrived at the Thiçty- 
third Street freight station of the New York Central & Hudson River 
Railroad on March 12th. Notice was immediately given by the carrier 
to the consignée of their arrivai, with a request to remove them. The 
consignée did not remove them, nor make any attempt so to do. A 
few days later a deputy sherifï, under an exécution issued upon a judg- 
ment against the house f urnishing goods company, called at the freight 
station and served a notice upon the person in charge that he had lev- 
ied upon the refrigerators then standing in the cars. On March 18th 
pétition in bankruptcy was filed and receiver appointed. On March 
25th the Home Company notified the gênerai freight agent of the New 
York Central & Hudson River Railroad Company to hold the refriger- 
ators until arrangements could be made relative to their disposai. Ar- 
rangements were subsequently made between it and the receiver 
whereby the freight was paid and the goods removed and sold and 
the proceeds placed in the hands of the receiver subject to the order 
of the court. 

The only question in the case is whether the right of stoppage in 
transitu continued in existence when the vendor reclaimed the goods. 
The gênerai rule of law is well stated in Hutchinson on Carriers, §§ 
415,417: 

"In the case of railroad companles transportlng goods as common carriers, 
ttie transitiiB wlll not be consldered as having come to an end, as soon as the 
goods hâve arrived at destination and hâve been stored, whether such carriers 
be required to give notice to the consignée or not, or whether their liability 
be held to cease as carriers upon the arrivai and warehonsing of the goods, 
without more, or not. As long as the goods are in their custody, whether as 
carriers or warehousemen, they must recognlze the right of the vendor to 
stop delivery, • • * An actual or constructive delivery of the goods to 
the consignée wlll defeat the right. • * * It is not necessary that the 
goods should hâve come Into' the actual possession of the buyer, to put an end 
to the right of the vendor. * * * If the consignée, for his own convenience, 
agrée with the carrier to let the goods remain in his warehouse, to be delivered 
when or as he should want them, or if that be the course of dealing between 
them, the carrier becomes the warehouseman or agent of the buyer, although 
he may still hâve a lien upon them for his freight. But the carrier cannot 
of his own wlll change his character so as to become the buyer's agent or ware- 
houseman without the latter's assent ; nor can the buyer change the capacity 
in which the carrier holds the goods, so as to make him a ballee for the buyer, 
without the carrler's assent The intentions of both must concur." 

Our attention is called to no facts in this case which évidence any 
such agreement or course of dealing or concurrence as would make the 
New York Central & Hudson River Railroad the warehouseman of 
the buyer touching thèse goods, which the latter did not demand or 
pay freight on prior to March 25, 1908. The levy or attempted levy 
by the sheriff in no way operated to defeat the vendor's right of réc- 
lamation. Covell v. Hitchcock, 23 Wend. (N. Y.) 612. 

We find nothing in the authorities cited on appellant's brief in con- 
flict with the statement above quoted. In Becker v. Hallgarten, 86 N. 
Y. 167, the goods had come into "the complète possession and control 
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ofïthé Vendeès." In Dixon yjiBaldwin, 5 East, 175; they had passed 
but of 'the 'hànds of carrier intb the actual possession of the vendee's 
agent at HulL Theright of stoppage was sustained in Govell v. Hitch- 
cock, 23 WendJ>(N;. Y.) 613, bdcause the warehousemân to whom the 
goods were delivered was not'the gênerai agent of the purchaser. To 
the same efïéct isHarris v. Prâtt, 17 N. Y. 249. In E. & G. Brooke 
Iron Co. V, O'Brien, 135 Mass. :M2, the agent of the vendee had char- 
tered two schooners, taken the goods from the shipping agent and 
Içâded them on the vessels. In iWehtworth v. Outhwaite, 10 Morg. & 
W. 436, they were actually in the "defendant's warehouse at Leeds, a 
larg-e shed near the raîlway termintis, where it was the custom for the 
défendants to receive goods sent for the vendee." In Sawyer v. Jos- 
Hn; 20 Vt. 172^ 49 Am. Dec. 768, they had been landed upon a wharf, 
half a mile from the vendee's place of business, which wharf was the 
usual place of thfe vendee's receivirig goods in that town.' They were 
not subject to any lien for freiglit: of charges, and, after they were 
landed at the wharf, neither the wharfinger, nor any person for him, 
or for the carrier, had any charge of the goods. In Biggs v. Barry, 
«Gurtis (U. S.) 259, Fed. Cas. No. 1,402, they had been delivered to 
"forwarding agents, employed by the buyer, to remain with them un- 
til the buyer should seùd order s respecting their destination." This 
w&s held to be in légal efïect a delivery to the buyer; 
;.;The facts in the case at bar will not sUstain a holding that the transi- 
tus had terminated by March 25th. 
, The order is affirmed, with costs. 



CBlSfTRAL UNION DEPOT & ET. CO. v. MANSFIELD. 

(Circuit Court of Appeala, Slxth «rcult. Aprll 19, 1909.) 

No. 1,8T7. 

i, RaILboads (§ 282*) — Opbbaiios — Injuries to Liobnsebs— AcrioNa— Ques- 

. XIONS rOB JUBT. 

In an action to recover for a personal Injury sustained by plaintiff by 

i falling down some steps In a rallway passenger station, wliere a direct 

,, issue was made by the pleading whether or not tlie hallway into wlilch 

the steps led was lighted at the tîjne, on which the évidence was conflict- 

: Ing, and it was a further question whether défendant was relleved from 

the charge of négligence by the maintenance in the hall of a single arc 

Ught, shown to be subject to fréquent suspensions or stoppage, the court 

, properly ref used to direct a verdict for défendant. 

, [Ed. Note.— For other casés, see Baflroads, Dec. Dig. § 282.*] 

2*j Evidence (§ 373*)— DoouwitN'rABY Bvidbnoe—Authentication. 

On an Issue as to whether an arc Ught in a rallway station was burnlng 

àt the tlme of an accident to plalntifï, a daily report of a watchman to 

' tyitness, an electriclan qt the building, with respect to the condition of the 

' lights, which dld not show any stoppage ôf Hghts on the day.In question, 

was Inadmissible; the report not belng made by witness, and he haviug 

, no Personal knowle^ge as to the matter reported. 

[Ed. Note.— For other cases, see Evidence, D^c Dig. § 373.*] 

*For other «uses see same toplc & s NbiiBBB lu Dec. & Am. ODigs. 1907 to date, & Rep'r Indexes 
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3. Evidence (§ 143*)— Matebialitt, 

The report was inadmissible becsuse It was not a report of any fact and 
proved.nothing except by inference. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. | 143.*] 

4. Appeal and Eebob (§ 273*)— Exceptions to Insibùctions. 

An exception to a charge, in order to found a rlght to review, must be 
Bufflcientiy distinct and spécifie to direct the attention of the court to 
the particular error which is the subject of complaint 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. | 273.*! 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

B. B. Nelson, for plaintifï in error. 

H. A. Reeve and C. F. Williams, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judge. The plaintifï in error is a corporation 
organized under the laws of Ohio, and, as alleged in the pétition, was 
at the time of the occurrences stated therein engaged in the conduct and 
opération of a gênerai dépôt and passenger station for steam rail- 
ways at Cincinnati intended for the use of ail passengers arriving and 
departing on railway trains operating therein. The plaintifï was on 
a trip from Pittsburg to Atlanta, and on the moming of November 16, 
1905, left the incoming train at Cincinnati about 8 o'clock, intending 
to continue her journey by the next train on a railroad going south. 
On leaving the train by which she came, she, in company with a daugh- 
ter, passed into a réception room provided for passengers in the dépôt. 
After waiting there a short time, they attempted to go across a hall or 
passageway to the dining room in the dépôt. There were some steps 
at the doorway, which was not the one by which she entered the ré- 
ception room. The hall was dark, and it had been customary to main- 
tain an electric light therein, near the doorway, by which she left the 
réception room; but on the présent occasion, as the plaintifï daims, 
there was no light burning in the hall, and she did not see the steps, 
and in her pétition she allèges: 

"That by reason of the default, négligence, and carelessness of the défend- 
ant, in faUing to provide sald passageway with suitable and proper llghts, thls 
plaintiff, without fault or négligence on her part, f ell and was violently thrown 
into an areaway in sald station or dépôt, and by reason thereof dangerous 
wounds were inflicted about her person, breaking her right leg near the hlp 
and otherwise brulsing and wounding her about the body, and that, by reason 
of the injuries so as aforesaid inflicted upon the body of thls plaintiff, she 
will necessarlly suffier as the resuit of sald injuries great pain and agony dur- 
Ing the perlod of her naturel llfe and will be permanently crlppled therefrom." 

The answer of the défendant was as follows : 

"Thls défendant dénies that there was any default, négligence, or careless- 
ness on its part In failing to provide the passageway between sald réception 
room and dining room with suitable and proper llghts, but, upon the contrary, 
that sald passageway was well lighted, safe, and in proper and safe condition 
for the use of the public, and avers that if the plaintifE f ell, or was violently 
thrown Into the areaway in sald station and dépôt, It was solely because of 

*For otber cases see same toplc & j numbbb la Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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the earelessness, négligence, and Inattention of the plalntlff, and not beeause 
of any fault, neglect, or négligence on the part of thls défendant. Défendant 
avers that it has no knowledge whatever of any injuries receiVed by the plain- 
tifC, and therètore dénies the same." 

For reply tiie plaintiff averred : 

"That she dénies that the sald passageway was well llghted and safe ; and 
dénies that same was In a safe condition for the use of the public, and dénies 
that she, said plaintiff, was gullty of any earelessness or négligence in the 
premlses." 

The cause was tried before a jury and resulted in a verdict in favor 
of the plaintiff for $3,500. 

The errors assigned are grouped under three topics for discussion 
in the brief of counsel for the plaintiff in error, which we will consid- 
er in his order. 

1. At the conclusion of the évidence, the court overruled a motion 
to. direct a verdict for the défendant. The testimony of the plaintiff 
and her daugbljer was to the effect that the morning was dark and 
gloomy, that there was no artificial light in the hall, that the hall was 
dark, that there was only a ray of light coming from the street out- 
side, that she did not see the steps, and that she "just walked off, 
fell." The défendant called witnesses who testified that the défendant 
maintained an electric light near the door of the réception room, and 
that it was aïight shortly before and shortly after the accident, per- 
haps 10 minutes; but no one testified more definitely than this how 
long before the light went out, if indeed it went out at ail. There 
was also évidence to show that arc lights, such as this was, frequently 
go out and haye to be attended to, and sometimes they go out and 
light again "on their own motion," as the witness said. Upon this 
évidence there was a question whether the hall was lighted at the time 
of the accident, This was the issue made by the pleadings, and, the 
évidence being conflicting, the question was for the jury. Another 
question germane to the issues was whether a single light in so large 
an area, subjeçt, as it was, to fréquent suspensions, was a sufficient 
provision for light in a place so much frequented. Of this also the 
jury were to judge. 

In support of his contention counsel further urges that sufficient 
time had not elapsed after the lamp went out to charge the défendant 
With notice ofit. Apparently, it would be a sufficient answer to this 
tû say that the issue made by the defendant's answer was that the 
passageway was well lighted, safe, and in proper and safe condition 
for the use of the public; but, waiving this, prima facie it was suffi- 
cient for the plaintiff to show that the hall was not lighted at the time 
she fell and was hurt. If there were any facts which, being proven, 
would excuse the défendant for the conditions existing, it was for 
that party to prove them. Moreover, it appears that the défendant 
had employés on the spot to look after the lamps and see that they 
were kept burning, and there was évidence from which the jury migfot 
think they had not discharged that duty; or the jury might think, 
as we havè said, that the provision of this single lamp for such a 
place was not adéquate to the requirements. ■ The court did not err 
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in refusing the request of défendant for a peremptory instruction in 
its favor. 

2. The défendant called as a witness one Lagouskey, who stated 
that he was the electrician in charge of the Ughts at the dépôt, that 
it was customary for him to hâve and keep a record of daily reports 
brought in by a man about the station in regard to any defects oc- 
curring in the lighting, that he had with him a report for the day in 
question, but that he had no personal knowledge as to the lighting 
in the hall that day. Counsel for défendant then offered the report 
in évidence, stating that it did not show any "outage" (stoppage) of 
the lights on that circuit that day. On objection the report was re- 
jected. It was not a report made by the witness, and he at no time 
had any knowledge whether the report was correctly made or not. 
It was not a report of any fact and proved nothing except by infer- 
ence. We think it was properly rejected. 

3. The défendant complains of the instruction of the court in re- 
gard to the duty of the défendant to keep the hall lighted. The court 
said : ' 

"It was the duty of the company to fumlsh proper llght so that she could 
Bee her way, so that intending passengers of the varions trains in thls dépôt 
could pass from the walting room Into the dining room In safety. Did the de- 
fendant do its duty in that regard?" 

This was unobjectionable, if we hâve regard to the issue made by 
the answer, which is perhaps enough to say of it; but counsel for 
the défendant says that it was incorrect in not stating that the defend- 
ant's duty was to use due care, reasonable diligence, in keeping the 
hall lighted, and that the duty to keep the hall lighted was not an 
absolute duty. The language of the court was nearly correct, but not 
quite. If the counsel had called the attention of the court to it and 
stated the correction, no doubt the court would hâve set the matter 
right. No doubt, the error being slight, the counsel did not observe 
it, or, if he did, forebore to raise the point, considering it unimportant. 
We think it cannot now be raised to overturn the judgment. We were 
confronted with a similar question in the case of Coney Island Co. v. 
pennan, 149 Fed. 687, 691, 693, 79 C. C. A. 375, and disposed of it 
in the same way. 

If the jury believed the testimony of the plaintiff, as they seem to 
hâve donc, the défendant has no fait ground for complaining of the 
verdict. 

The judgment will be affirmed, with costs. 



KERN V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit May 18, 1909.) 

No. 1,890. 

1. Appkal and Eeeoe (§ 1032*) — Evidence— Exclusion— Haemless Beeoe. 

Where original records and files in a case in the state court were ex- 
cluded on objection that certified copies only and not the orlglnals were 
admissible, and the contents of the records and files were not shown, 

*For otber easea see same topic & i ndmbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexei 
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nor dlftiiè appear tbati they contalned anythlûg whlchwouia serve the 
purpose for whlch they were offered, and there was no statement to tlie 
court of aiay papticular matter contalned therein wUich woiild be relevant 
to the. Issue, liarmful errer dld not appear. 

[Ed. I^ëti— Foi- otàier cases, sée Appeal and Bîrror, Cent i)lg. § 4048; 
Dec. »îg.i f 1082.*] 

2. BANKEUÏ'Mf (§' 485*)— CÔNCEALMENT Or ASSETS. 

Where a Bankrupt's schedule was Indeflnlte and the bankrupt was by 
active ^n(î^yor keeptng valuable assets In hldlng, the fact that title to 
ail of hîaprpperty pasped to the trustée by opération of law was no dé- 
fense to à prosecutlon for concealing assets, since the schedules would 
point oiit to the trustée only such assets as the bankrupt actually discov- 
ered to hlm or as the trustée would be llkely to dlscover. 

[Ed. Notej-r-For other cases, see Bankruptcy, Dec. Dig. § 4^.»] 

3. BANKEUPïé* (S 491*) — OïTENSES— FALSE SWEABINO — CONCÉALMENT. 

The offenses of false swearlng and concealment of assets by a bankrupt 
when once committed could not be retrieved by the bankrupt's atonement 
af ter extrjidition by disclosing to the trustée the assets concealed. 

[Ed. N<j>fe,7-Pbr other cases, see Bankruptcy, Dec. Dig. § 491.*] 

4. Cbiminal Law (I 655*)— Remaeks or Court. 

In a prosecutlon of a bankrupt for false swearlng and concealment of 
assets; àremàrk by Oie court, in explanatlon of a ruling denying an in- 
sistence by defendant's counsel that defendant's subséquent discovery to 
the trustée of coacealed assets could be used to rebut the Inference of a 
crlmlnal intent or to obvlate the conséquence of the original false swear- 
lng and concealment, that "a man could not be allowed to flle an amended 
schedule aiwî'escape thé résuit of a crlminaï prosecutlon," was not error. 

[Ed. Noté.— For other cases, see Criminal I/aw, Dec. Dig. § 655.*] 

In Error to the District Court of the United States for the East- 
«rn District of Tennessee. 

James R. Penland, for the United States. 

' !Before LURTON, SEYERENS, and WARRINGTÔN, Circuit 
Judges. 

'[ SEVERENS, Circuit Judge. The plaintiff in error was convicted in 
the court below upon an indictment containing two counts charging 
him with having, after being adjudicated a bankrupt on the pétition 
of his creditors, first, concealed while a bankrupt from the trustée 
property belonging to hjs estate, and, secondly, with having made a 
false oath or account in thé proceedings in bankruptcy, in violation of 
the provisions of section 29 of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 554 [U. S. Çomp. St. 1901, p. 3434]). The first count 
charged him with prejury in swearing to his schedule of assets, and 
the second, with concealing his assets from the trustée. He was found 
guilty of both offenses, and was sentenced to a punishment on each 
count for a term of imprisonment for one year and one day, the terms 
to run concurrently. There are several assignments of error. Those 
which seem to us to deserve spécial considération are thèse ; 

It appears that not long before the pétition in bankruptcy was filed 
the plaintiff in error had been made a défendant in a suit brbught by 
a creditor for the benefit oi his creditors in gênerai in a chancery court 

of Tennessee; and in thât proceeding a receiver had been appointed. 

^- ( ■ ■ ■ i — — — — I ■' ' ■ — . 

•For other caaés see safaié topiè St i MltMBBit In Bec. & Am. Digs. 1907 to date, £ Rep'r Indexes 



KEltN V. UNITED STATES. 619 

The défendant (who is plaintiff in error hère) presumaWy filed a sched- 
ule of his assets in that proceeding. What was the enumeration or de- 
scription of his assets therein contained does not appear from the 
record in this case. On the initiation of the bankruptcy proceedings 
and the choice of a trustée, the Tennessee chancery court made an 
order that the assets be turned over to the trustée. But before this, 
when the bankrupt made out his schedule of assets, he said in his 
statement of personal property, "ail articles of personal property by 
me formerly owned went jnto the hands of Jno, W. Sneed, receiver in 
chancery court," and under the head of choses in action he said, "ail 
accounts, choses in action, bills receivable, notes, etc., went into the 
hands of Jno. W. Sneed, receiver in chancery." The receiver of the 
State court testified that none of the property which the bankrupt was 
charged with concealing ever came to his possession or knowledge, and 
that he made diligent endeavor to find more than the items of assets 
that he sucçeeded in finding. Other évidence was introduced tending 
to show that the bankrupt took steps to conceal his assets and prevent 
them coming to the possession or knowledge of the trustée. One of 
the principal points made in behalf of the bankrupt on the trial, and 
hère, is that by the gênerai terms of his schedule ail his assets had 
gone by opération of law into the hands of the receiver in the state 
court and so passed from his control ; that the efïect of this was to 
vest the légal possession in the receiver wherever they might be situ- 
ated ; and, further, that to know what property passed to the receiver 
it was necessary to know what the proceedings in the state court would 
show in regard to the property surrendered to the receiver. On the 
trial counsel for the défendant offered in évidence the original records 
and files in the case in the state court. On objection by the district 
attorney on the ground, among others, that the originals were not re- 
ceivable but certified copies only, they were excluded. Assuming that 
the objection was untenable, counsel for the défendant did not take the 
necessary steps to save his point. The contents of the records and 
files are not shown, and it does not appear that they contained any- 
thing which would serve the purpose for which they were offered. 
There was no statement to the court of any particular matter con- 
tained therein which would be relevant to the issue. In thèse circum- 
stances there is nothing to show that the défendant was harmed by the 
exclusion of the évidence. Assuming, also, that under the gênerai de- 
scription of his property in his schedule and by opération of law the 
title to ail his property as well as the right of possession passed to the 
trustée, such facts would be of no avail if there was no enumeration 
or description, and the bankrupt was by active endeavor, as the evi - 
dence tended to prove, keeping valuable assets in hiding; that would 
be the concealment which the law makes criminal. Moreover, his 
schedule being indefinite, it would point to no more assets than in aid 
of it he should actually discover to the trustée, or, at least, to only 
so much as the trustée would be likely to discover. And, if he had 
formed the purpose to conceal the other assets from the trustée, his 
vérification of the schedule was a falsehood. The very purpose of it 
was to show what his assets were and the whole of them. It was a 
question for the jury whether he meant to swear that ail his assets 
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were those in sight. Soon after the commencement of the bankruptcy 
prioceediags the bankrupt fled to Canada, picking up, as there was évi- 
dence tending to show, somé of his undisclosed assets in other states 
on his -way, and from Canada endeavored to gather in more. He was 
brought back by extradition, and, having seen the error of his ways, 
assisted to some extent the trustée in gathering the assets which he 
ought to hâve before disclosed. Probably this was the reason for 
a moderate punishment by the court. There was évidence tending to 
show that before he went to Canada he was, in respect to some of his 
conduct acting under the advice of counsel, upon the character of 
which we need make no comment. But the court gave the défendant 
the benefit of this circumstance by charging the jury that he would not 
be responsible for acting on such advice. After he returned from Can- 
ada, the bankrupt by leave of the court filed an amended schedule of 
assets which included those he is charged with having concealed, and 
counsel argues that this related back to his original schedule, and op- 
erated as an atonement which, being made while the proceedings wefe 
yet in progress, redeemed his fault, so that in the end nothing was 
concealed from the trustée. But we are unable to agrée that it would 
hâve such an efifect. The offenses of false swearing and concealment 
when oilce committed cQuld not be retrieved by right and lawful con- 
duct and the doing of things "meet for repentance," however they 
might affect the judgment of the court in imposing sentence. 

Complaint is made that the -court, in discussing this subject, said in 
the présence of the jury that "a man could not be allowed to file an 
amended schedule and escape the resuit of a criminal prosecution." 
It is said that this would be liable to préjudice the jury; but it was a 
remark made in explanatîon of the ruling denying the insistence of 
counsel that such facts could be used to rebut an inference of criminal 
intent or to obviate the conséquence of the original false swearing and 
concealment. We think it was a correct statement of the law, and the 
statement of it in answer to the contention of counsel is not a ground 
for criticism as being in excess of the right and privilège of the court. 

There are no other questions which merit discussion. We perceive 
no error. 

The judgment must be affirmed. 



LITTEIX V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit May 3, 1909.) 

No. 1,665. 

1, Fax-se PàETENSES (§ 19*)— Ukited States' Oiticeks— Evidence. 

Evidence held to warrant a flndlng that prosecutrlx relied on defend- 
ant's représentations that he was an offlcer of the United States In ex- 
tending crédit to hlm and In loaning him money. 

[Ed. Note. — For other cases, see False Prêteuses, Cent. Dig. §§ 23, 24; 
Dec. Dlg. § 19.*] 

*For other ocuses see same toplc & { iTumbhb In Dec. & Am. DlgB. 1907 to date, & Rep'r Indezei 
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2. False Peetenses (§ 19*) — Statutk&t-Constbxtctioh. 

A statute provides that every person, who, wlth Intent to defraud 
elther the United States or any other person, prétends to be an offlcer or 
employé of the United States, and who in such pretended character shall 
demand or obtain from any person any money or other valuable thlng, 
shall be deemed gullty, etc. Held, that the glst of the offense Is false 
personatlon of an ofBcer of the United States, and that the section is not 
limlted to the extortion of money or property from another by the as- 
sertion of a clalm for money or property due or owing the United States 
whlch the défendant In his pretended officiai capaeity represents It Is 
his duty to coUect 

[Ed. Note. — For other cases, see False Pretenses, Cent. Dlg. §§ 23, 24;, 
Dec. Dlg. 1 19.*] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

The plaintlfC In error was convlcted upon an Indictment drawn under Act 
April 18, 1884, c. 26, 23 Stat. 11 (U. S. Comp. St. 1901, p. 3679), whlch charged 
that, wlth Intent to defraud one Joséphine C. Dabney, he falsely assumed 
and pretended to be an offlcer and employé, acting under authorlty of the 
United States and of the Treasury Department thereof, to wit, as an offlcer 
of the United States Secret Service, and In such pretended character as such 
offlcer and employé as aforesaid, dld unlawfully, knowingly, and feloniously 
demand and obtain from sald Joséphine C. Dabney a thlng of value, to wlt, 
etc. There were four counts, charging, respectlvely: First, that he obtalned 
board and lodging at the hpuse of the proseeuting wltness of the amount 
and value of $30; second, that he obtalned of her $2 in money; thlrd, that 
he obtalned of her $5 In money; fourth, that he obtalned of her $600 In 
money. The évidence was that Joséphine O. Dabney, with her two daughters, 
aged 16 and 17 years, conducted a roomlng house in Seattle, Wash., for the 
support of herself and her daughters, and that they had no other means of 
support. In answer to a matrimonial advertisement whlch she published In 
a newspaper, the plaintiff In error appeared at her house, and by way of réf- 
érence stated that he was an offlcer of the United States Secret Service, and 
was then In Seattle to superlntend and hasten the work on the Fédéral build- 
ing, and other works whlch the government was then constructing. He made 
arrangement with Mrs. Dabney for board and lodging at her house at $6 a 
week. Subsequently he borrowed from her the sum of $2, and later the sum 
of $5. About four weeks after he first appeared at her house, Mrs. Dabney 
sold eut her lodging house business, obtaining therefor the sum of $950, and 
upon the application of the plaintiff in error, and his représentation that, If 
he had $600 avallable at once, he could make an excellent Investment, she 
loaned to hlm $600, for whlch he gave her a draft on a man In Détroit who, 
he said, was his father. 

F. H. Holzheimer and W. A. Holzheimer, for plaintiff in error. 
Elmer E. Todd, U. S. Atty., and Charles T. Hutson, Asst. U. S. 
Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
plaintiff in error contends that there was no évidence to go to the jury 
to show that Mrs. Dabney relied upon the représentations of the 
plaintiff in error that he was an officer of the United States in ex- 
tending crédit to him. and loaning him money, and that the évidence 
shows, on the other hand, that the crédit was given and money was 
loaned on other considérations, especially upon considération of the 

*For other ca«es see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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relations resjilting from the answer ôf the plâiiitiff in error to the ad- 

yëirt^^i^ii;jéî||: of Mrs. Dabney andtiis subséquent engagement of mar- 
fiage witli her. This contention is not sustainable. An examination 
of the record produces the conviction that the plaintiff in error, before 
going to Mrs. Dabney's house, ddiberately planned to impersonate 
an officer of the United States falsely for the purpose of cheating Mrs. 
Dabney. He took pains to arm himself with indicia of the office 
which he claimed to hold. He brought to her house packages of 
papers which he exhibited to her and declared to be government papers. 
He displayed to her a badge which he represented to be the badge of 
his office. He often referred to the government property which he 
said was in his custody, to the burdens of his officiai duties, and to 
his anxiety about the Fédéral building and the delay in its construc- 
tion. Ail of thèse things were sufficient tq impose upon a woman of 
the éducation, expérience, and intelligence of Mrs. Dabney, and it is 
no answer to their inculpating efïect to say that she omitted to take 
précautions to verify the statements, and that the falseness thereof' 
might hâve been readily ascertained. She testified that she believed 
them and relied upon them in advancing money and extending crédit. 
It is argued that in making the $600 loan to the plaintiiï in error Mrs. 
Dabtiey relied upon other security than his représentations, to wit, 
upon the draft which he drew; but what sefcurity was his draft? It 
was nothing more than his promissory note would hâve been, and Mrs. 
Dabney testified expressly that in lending him the money she relied, 
not upon the draft,. but upon the standing of the plaintiff in error as 
an officer ojf the United States. 

The only remaining question in the case which requires discussion 
is whether or not the facts proven constitute the offense which is de- 
fined in thé istatute which reads as follows: 

"That eyery person who, wlth -intent to defraud elther the United States or 
any person, (alsely assumes or prétends to be an officer or employé acting 
under the authorlty of the United States, or any départaient or any officer 
of the government thereof, and who shalltake upon himself to act as such, or 
who shall In such pretended character demand or obtaln from any person or 
from the United States, or any department or any officer of ■ the government 
thereof, any money, paper document, or othe.r valuable thlng, shall be deemed 
guilty," etc. 

The plaintiff in error, if guilty, is to be held so for violation of the 
latter clause of the statute, in that "in such pretended character" he 
obtained money or crédit, or both, from Mrs. Dabney. The statute is 
so worded as to suggest the inquiry whether or not it was the inten- 
tion of Congress to limit the wrongful act to the extortion of money 
or property from another by way of asserting a claim for money or 
property due or owing the United States which, in his pretended of- 
ficiai capacity, the accused represents that it is his duty to coHect. The 
language used is eomprehensive enough, we think, to show that it 
was the intention to include the false impersonation of an officer of 
the United States for the purpose of obtaining money "from any 
person," and that the gist of the offense is not the demanding or 
obtaining of the money or other thing of value of another. If it 
were, there might be doubt whether the act, although done with crim-^ 



BRKEL V. UNITED STATES. 622 

inal intent, could be made an offense against the United States, for 
the reason that it has no relation to the exécution of any of the powers 
of Congress or to any matter within the jurisdiction of the United 
States ; but the gist of the offense is the false impersonation of an of- 
fîcer of the United States. The false impersonation of another was 
made punishable at common law, and Congress undoubtedly has the 
power to punish the false impersonation of an officer of the United 
States. It has seen fit to limit punishment to cases where the crim- 
inal intent of such impersonation 'is evidenced by certain acts which 
the statute defines. This construction of the statute is in harmony with 
every reported décision in which it has been brought under considéra- 
tion. United States v. Taylor (D. C.) 108 Fed. 621; United States 
V. Ballard (D. C.) 118 Fed. 757; United States v. Farnham (D. C.) 
127 Fed. 478. 

The judgment is affirmed. 



ERKEL V. UNITED STATES. 

' (Circuit Court of Appeals, Nlnth arcuit. May 3, 1909.) 

No. 1,666. 

1. Appeal and Bbrob (§ 842*) — Revibw— Proceedings at the Tbiai,. 

No question of law can be reviewed on a wrlt of error except those 
arising on the process, pleadlngs, or judgment, unless the facts are found 
by a jury, by a gênerai or spécial verdict, or are admltted by the parties 
on a case stated. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3316- 
3330; Dec. Dig. § 842.*] 

2. Appbai, and Ebrok (§ 1008*) — Revikw— Tbial by Couet— Waiveb op Juet, 

Rev. St. §§ 649, 700 (U. S. Comp. St. 1901, pp. 525, 570), provide that 
issues of fact in civil cases in a Circuit Court may be determined and 
tried by the court without a jury whenever the parties file a wrltten 
stipulation walvlng a jury, when the flndinga of the court on the facts 
shall hâve the same effeet as a verdict, and the rulings. If excepted to at 
the time and duly presented by a bill of exceptions, may X>e reviewed on 
a writ of error when the finding is spécial, and such a revlew may ex- 
tend to a détermination of the sufflciency of the facts found to support 
the judgment. Held, that where a case Is trled to the court without 
a jury, and there is no wrltten stipulation waiving the jury, none of the 
questions decided at the trial can be re-examined on writ of error. 

[Ed. Note. — For other cases, see Appeal and E)rror, Cent Dig. §§ 3955- 
3969 ; Dec. Dig. §§ 1008.*] 

8. Courts (§ 352*) — Fédéral Courts— Practice— State Statutes— "Wkitten 
Waiver of Jtjbï." 

Code Civ. Proc. Cal. § 631, permitting the waiver of a jury trial In 
actions at law by oral consent in open court entered in the minutes, does 
not apply to fédéral courts sltting in Callfornla in the trial of actions at 
law as a substitute for a wrltten waiver of a jury within Rev. St §§ 649, 
700 (U. S. Comp. St. 1901, pp. 525, 570), provlding that, in case of a writ- 
ten waiver of a jury in an action at law, rulings of the court duly excepted 
to and presented by blU of exceptions, if the flnding is spécial, may be 
reviewed on a writ of error. 
[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 352.» 
Following state practice, see note to Nederiand Life Ins. Co. v. Hall, 
27 C. a A. 394.] 

*ToT otber cases see same toplc & | ncmbeb in Dec. & Am. Bigs. 1S07 to date, & Bep'r Indexes 
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In Error to the Circuit Court of the United States for the Southern 
Division of the Southern District of California. 

Sidney Dell, for plaintiff in error. 
Oscar Lawler, U. S. Dist. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GII/BERT, Circuit Judge. This case cornes hère upon writ of 
error to review a judgment rendered in an action of ejectment brought 
by the plaintiff in error against the défendant in error after a trial 
without a jury in the court below ; there having been no written stipu- 
lation waiving a jury trial. The assignments of error raise the ques- 
tion of the sufficiency of the évidence to sustain the findings on which 
the judgment was based. 

It is well settled that no question of law can be reviewed on error, 
except those arising upon the process, pleadings, or judgfment, "un- 
less the facts are found by a jury by a gênerai or spécial verdict, or 
are admitted by the parties upon a case stated." Campbell v. Boyreau, 
31 How, 233, 16 L. Ed. 96. In that case it was held that the finding 
of issues of fact by the court upon the évidence is altogether unknown 
to a common-law court, and cannot be recognized as a judicial act. 
The court said : 

"And thls court therefore cannot regard the facts so found as Judlelally 
determined In the court below, nor examine the questions of law, as If those 
facts had been concluslvely determined by a Jury or settled by the admission 
of the parties." 

The court f urther held that no exceptions are to be taken pending a 
trial, "unless a jury was actually impaneled and the exception reserved 
while they were still at the bar." That décision was had prior to the 
enactment of the statute which is carried into the Revised Statutes as 
sections 649 and 700 (U. S. Comp, St. 1901, pp. 525, 570). Those sec- 
tions provide thàt issues of fact in civil cases in any Circuit Court may 
be tried and determined by the court without the intervention of a 
jury whenever the parties or their attorneys of record file with the clerk 
a stipulation in writing waiving a jury, that the finding of the court 
on the facts shall hâve the same effect as the verdict of a jury, and 
that, where a case is so tried, the rulings of the court in the progress of 
the trial, if excepted to at the. time and duly presented by a bill of ex- 
ceptions, may be reviewed on writ of error, and, when the finding is 
spécial, the review may extend to the détermination of the sufficiency 
of the facts found to support the judgment. Under that statute it has 
been uniformly held that if a case is tried before the court without a 
jury, and there is no written stipulation waiving a jury, none of the 
questions decided at the trial can be re-examined in an appellate court 
on writs of error. Kearney v. Case, 12 Wall. 275, 20 L,. Ed. 395; 
County of Madison v. Warren, 106 U. S. 622, 2 Sup. Ct. 86, 27 L,. Ed. 
311 ; Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 296, 28 L. Ed. 835 ; 
Branch et al. v. Texas Lumber Co., 4 C. C. A. 52, 53 Fed. 849; Merrill 
V. Floyd, 3 C. C. A. 494, 53 Fed. 173 ; Rush v. Newman, 7 C. C. A. 
136, 58 Fed. 158 ; Ham v. Edgell, 45 C. C. A. 661, 106 Fed. 820; City 
of Défiance v. Schmidt, 59 C. C. A. 159, 123 Fed. 1. 
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Counsel for the plaintiff in error contends that by vîrtue of the pro- 
visions of the Civil Practice Code of California (Code Civ. Proc. § 
631), permitting the waiver of jury trial in actions at law by oral con- 
sent in open court, entered in the minutes, an exception is created as to 
cases tried in a Circuit Court of the United States for a district of Cali- 
fornia such as was recognized by the Suprême Court in Campbell v. 
Boyreau as to trials in a Circuit Court for the district of Louisiana; 
but the contention involves a misconception of the décision in that case. 
Chief Justice Taney, in delivering the opinion, held that courts of the 
United States, so far as questions of law are concemed, are regulated 
in their modes of proceeding according to the rules and principles of 
the common law. with the single exception of the courts of the state 
of Louisiana, where, under the civil law, the facts, by consent of par- 
ties, may be tried and found by the court without the intervention of 
a jury. The court said : 

"But the practice In relation to the décisions In that state Is an exception 
to the gênerai rules and prlnclples whlch regulate the proceedings of the 
courts of the United States; nor can the laws or the practice of any other 
state authorlze a proceeding in the courts of the United States différent from 
that whlch was establlshed by the acts of 1789 and 1803, and the subseauent 
laws carrylng ont the same principles and modes of proceeding." 

It foUows that the judgment must be affirmed. 



DOTLE r. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit Aprll 20, 1909.) 

No. 1,875. 

Cbiminal liAW (§ 427*) — Using Mails to DerBAun— Ckiminal Peoseoution— 

BVIDEMCE. 

In a prosecution for using the mails in conducting a scheme to defraud 
In violation of Eev. St. § 5480 (U. S. Comp. St. 1901, p." 3696), there is no 
hard and fast rule requlrlng that concert of action between two défend- 
ants should flrst be shown before évidence of acts of one can be admitted 
agalnst the other, but the order of évidence Is wlthln the discrétion of the 
court, and It is sufiSclent if the jury, before conslderlng such évidence, are 
satlsfled either by direct évidence or by proof of facts and circumstances 
from whlch it may be reasonably inferred that such concert existed, and 
that défendants were conducting a joint scheme. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. § 1013 ; Dec. 
Dlg. S 427.»] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee. 

E. E. Wright, for plaintiff in error. 
Casey Todd, for the United States. 

Before LURTON and SEVERENS, Circuit Judges, and TAYLER, 
District Judge. 

SEVERENS, Circuit Judge. The indictment in this case contained 
six counts. The plaintiff in error was convicted upon the first three, 

•For oUier cases see same topic & § nvmbbb 1b Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
169 F.— 40 
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?ipd w^s laCfwitted, by direction oî the courte of the offenses alleged in 
the other, three. The fifst three of the counts charged the défendant, 
Doyle, and Dther persons, who were not found, with having violated the 
provisions of section 5480 of the Revised Statutes (U. S. Comp. St. 
1901, p. 3696) by using the mails of the United States for the promo- 
tion of a scheme devised by them to defraud the persons severally 
mentionecj iflitbe said three counts and other unnamed persons. Thèse 
counts arç sjijîilar in their character, except that they each designate 
différent persons intended to be defrauded, and différent times and 
places when; and where the fraudulent practices were intended to be, 
and actualljr lyere, practiced. The scheme to defraud, as the charge 
is, wastoeffect sales of "mackintosh" coats by means of false repré- 
sentations of the name and pjace of business of the reputed seller — 
that is to say, the "Goodrich Mackintosh Company, Branch OiHce, 
Memphis, Tennessee" — and by the employment of an intricate gam- 
bling deviçe whereby tickets were to be sold as in a lottery, and the 
holder pf the winning ticket would take the coat, and the party op- 
erating the scheme would also be entitled to a coat for his pains. This 
local opèfatqr was to forward by mail the proceeds of the sale of 
tickets tô the défendants, or some of them,,at Memphis, where they 
would receive the letters containing such proceeds, and, on receipt, 
they would be required to send the coats. 

It was further alleged in the indictment that, in devising the scheme 
to defraud, the défendant did not intend to furnish the coats so pre- 
tended to be sold to the winner at the lottery nor to the persons who 
should effect the sales. tJpon the trial évidence was given to show that 
at the time when the scheme is alleged to hâve been in opération the 
défendant Doyle was staying at a saloon in Memphis belonging to 
one King. He testified that he was not operating the saloon, except 
that he was gênerai manager, and making collections for King in 
the latter 's absence. Further évidence was to the effect that before 
King left Doyle- went vv;ith a maii whom he called King to the post 
office at Memphis and made application for a box to be rented in 
King's name, and lock box No. 370 was assigned to him. In the 
"literature" whicli was employed in carrying on the business of selling 
the mackintosh coats the inference was conveyed that King was an 
agent or manager of the Goodrich Mackintosh Company, to whom ail 
ietters intended for the company should be addressed, and to whose 
order ail remittances were to be made payable. Later on Doyle got 
the letters at the Memphis post office which were directed to King at 
that office, and obtained moneys or postal orders payable to King 
contained in the letters, which orders were indorsed by Doyle in King's 
name to himself. At about the time when the Jock box at the post 
office was secured Doyle took a person whom he called "McKnight" 
to a printer's, and there "McKnight" secured a quantity of letter 
paper, envelopes, business cards, and letter heads purporting to con- 
cern the business of the Goodrich Mackintosh Company. This "Mc- 
Knight" shortly thereafter was engaged "in the field," as the saying is, 
in disposing of the mackintosh coats in the manner described in the in- 
dictment, carrying along with him and using the stationery of the so- 
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çalled Goodrich Mackintosh Company. He made the arrangement* 
for disposing of the coats with the several parties named in the indict- 
ment. They made the sales by the method above- stated, received the 
money for the tickets, forwarded it by postal orders to "King" at 
Memphis, where Doyle got the proceeds. No coats were ever received 
either for the winners or for the agents, and there was no such con- 
cern as the Goodrich Mackintosh Company discoverable at Memphis. 
The évidence so clearly showed that "McKnight" and "King" were 
one and the same person that counsel for the respondent seems in 
his brief to accept that as a f act. At ail events, it seems a saf e inf er- 
ence. Several of thèse agents who effected sales for the Goodrich- 
Mackintosh Company were called as witnesses on the trial and testifiedi 
under objection by counsel for the défendant about the transactions 
and the conversations with "McKnight" on the occasions when they 
were employed by him. The objection to what "McKnight" said or 
did on thèse occasions was : 

"That the défendant Doyle was never In the state of Arkansas, and the- 
conversation and contract entered Into by and between the codefendant Mc- 
Knight and the wltness Moseley were not in the présence of the défendant,. 
Doyle, and such contract, if ever made, was made in the state of Arkansas, 
and not in the state of Tennessee. And for the further reason that no con- 
nection between them Is shown by the wltness, or that the défendant, Doyle, 
knew anythlng of tlie contract entered Into or had anythlng to do with the cor- 
respondence which took place between hlm and McKnight." 

The court overruled the objection and défendant excepted to the rul- 
ing of the court, and stated to the jury that this part of witness' évi- 
dence could not be considered by them against this défendant until 
they were satisfied f rom the other évidence in the case that the défend- 
ant was a party to the scheme to defraud, and that this agent in Ar- 
kansas was the agent of the défendant, and others who had advised and 
were executing this scheme. And the stress of the argument is to dem- 
onstrate that the court erred in permitting such proof, and that with- 
out it there was no évidence on which the défendant could hâve been 
convicted. 

If it was intended by the objection just mentioned to insist that 
Doyle's connection with the scheme should be first shown, there are 
two answers: First, that enough had already been proven to warrant 
the belief that Doyle was involved in the scheme ; and, secondly, there 
is no hard and fast rule that the évidence of concert should be first put 
in. The substance of the rule is that the jury must be satisfied that 
the concert existed bef ore they can consider what one of the par- 
ties did or said in carrying out the joint purpose. In overruling the 
objection, the court very properly instructed the jury as to what the 
rule is. Besides, the order of production of évidence is one largely in 
the discrétion of the court. But, further, as has been observed in many 
instances, probably in most, direct proof of the formation of the plot 
is" not obtainable. Such plots are usually formed in secret. The ex- 
istence of preconcert may be inferred from the subséquent conduct 
of the parties. In Reilley v. United States, 106 Fed. 896, 905, 46 C. 
C. A. 25, 34, we said : 

"It Is also urged that the évidence did not justify the verdict, in that there- 
was no proof of conspiracy to do what was done. As has been of ten remarked, . 
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It îs not ijecessary that direct évidence of a formai agreement should be glven 
Ul spch cases. If the évidence of the separate détails of the transaction as It 
wais ciaîTled ont Indlcates with the requisite certalnty the existence of a pre- 
CQncérted plan and purpose, that is sufficleut; and we thiuk the évidence waa 
sijch as to warrant the verdict" 

And again in Chadwick v. United States, 141 Fed. 225, 241, 72 
C.G. A. 343, 359, wesaid: 

"The fact of the existence of a consplracy Is a f act wlîlch Is seldom capable 
of express or direct proof. But évidence of an express agreement to vlolate 
the certification statute was not necessary. Evidence of facts and circum- 
stances from whlch the existence of a preconcerted plan might be Inferred la 
enough. And so, too, the facts and clrcumstances from whlch a consplracy Is 
to be Inferred may be and often must be shown slngly. Thelr collocatlon Is 
for the Jury, and the order In whlch they may be shown Is generally one in 
the discrétion of the court" — cltlng Wharton on Crlmlnal Law (lOth Ed.) 13&8. 

Two other assignments of error are added. They are assignment 
No. 2, "there is no évidence upon which the verdict of the jury or the 
judgment of the court can be sustained," and assignment No. 3, "The 
verdict of the jury and the judgment of the court is contrary to the 
law and the évidence." We hâve recited enough of the évidence and 
of the facts to show that neither of thèse contentions is maintainable. 
No error is shown by the record, and the judgment must be affirmed. 



. MBTER V. HOT SPRINGS IMP. CO. 

SAMB V. WRIGHT. 

(Circuit Court of Appeals, NInth Circuit April 5, 1909.) 

Nos. 1,679, 1,680. 

Time (§ 10*) — Pbdeeax Couets— Peooedum>— Rbview— Time op Takino Pbo- 

CEEplWOS— CONSTBUOnON OF LIMITATION IN STATDTE. 

Under the provision of section 11 of Act March 3, 1891, c. 517, 26 Stat 
829 (U. S. Comp. St 1901, p. 552), creating the Circuit Courts of Appeals, 
that *'no appeal or wrlt of error by whlch any order Judgment or de- 
cree may be revlewed In the Circuit Court of Appeals under the provi- 
sions of thls act shall be taken or sued out except wlthln six months af ter 
the entry of the order Judgment or decree sought to be revlewed," when 
the last day of the six months Is Sunday It Is not excluded, and an appeal 
cannot be taken on the next day. 

[Ea. Note.— For other cases, see Time, Cent Dlg. |S 34-52; Dec. Dlg. 
i 10.*] 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

On motion to dismiss appeals. 

A. L. Leavitty F. H. Mills, and Arthur P. French, for appellants. 

Williams, Wood & Linthicum, Thomas Drake, and J. C. Flanders, 
for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellee moves to dismiss the ap- 
peals in thèse cases on the ground that they were not taken within 

•For other cases see same topic &i numbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r ludexei 
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the time allowed by law. The last day of the statutory period of six 
months was Sunday, and the appeals were not taken until the foUow- 
ing day. The question arises whether, in the computation of the time, 
Sunday, béing the last day thereof, is to be excluded. At common 
law, when Sunday is the last day of the time within which an act 
is to be performed under a contract, it is excluded, and performance 
on Monday is allowed. Hammond v. American Mutual Life Ins. Co., 
10 Gray (Mass.) 306 ; Salter v. Burt, 20 Wend. (N. Y.) 205, 32 Am. 
Dec. 530; Pressed Steel Car Co. v. Eastern R. Co., 121 Fed. 609, 
57 C. C. A. 635. So, in construing rules of court in respect to time 
for pleading and other matters of mère practice, if the last day fall 
on Sunday, the whole of the next day is allowed within which to 
perform the required act. Anonymous, 2 Hill (N. Y.) 375, and cases 
there cited. But while courts may construe their own rules equitably 
and extend the time therein limited, they hâve no such power as to 
statutes, and the decided weight of authority is that when the act is 
to be done within a time fixed by statute, and the last day thereof 
falls upon Sunday, that day will not be excluded, unless a différent 
rule for computing the time is also provided by statute. Alderman v. 
Phelps, 15 Mass. 225; Ex parte Dodge, 7 Cow. (N. Y.) 147; Drake 
V. Andrews et al., 2 Mich. 204; Pearpoint and Lord v. Graham, 4 
Wash. C. C. 232, Fed. Cas. No. 10,877; Shefer et al. v. Magone 
(C. C.) 47 Fed. 872; Johnson et al. v. Meyers et al., 54 Fed. 417, 4 
C. C. A. 399 ; Hermann v. United States (C. C.) 66 Fed. 721. While 
the codes and statutes of most of the states provide for the exclusion 
of Sunday when it is the last day within which an appeal may be 
taken or other act performed under statutory authority, Congress has 
made no such provision in référence to appeals from any of the féd- 
éral courts. The fact that it has made such provision specially as 
to certain other proceedings is to be taken as indicative of its intention 
to limit the same to those proceedings. Shefer et al. v. Magone (C. C.) 
47 Fed. 872. A case directly in point is the décision of the Circuit 
Court of Appeals for the Eighth Circuit in Johnson et al. v. Meyers 
et al., supra. 
The motions will be allowed, and the appeals dismissed. 



1900 WASHER CO. et al. v. CRAMER et al. 

(Circuit Court of Appeals, Thlrd Circuit. April 12, 1909.) 

No. & 

1. Patents (§ 157*) — Consteuction— Readihg Claims and Spécification 
togetheb. 

No patented invention can be practlcally or falrly understood or ex- 
plained if the language of tlie daims is entirely dlssociated from the 
spécification, and the claims and spécification should be read together. 

[Ed. Note. — For other cases, see Patents, Cent. Big. § 235; Dec. Dlg. 
f 157.*] 

*For other caset see same topic &i numbbb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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.2. Patents (J S28*)-^Viiaï»riT and iN*BtNGïiMKNr-WAsaiiif« Machines. 

ïhe Cramer & BsaS: patent,, N6. 889,631, for an improTément In wash. 
ing machines epsiafïltlpg of means for applylng mechanl<!al power to 
actnate an osclU^twi? tub, was; not anilclpated and dlsclosés patentable 
Invention. Also, fcèW Infrlngei ' 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal f rom thé Circuit Court of the United States for the Middle 
District of Pennsylvania. 
For opinion below, seé 163 Fed. 296. 

Samuel O. Edmonds, for appellants. 
Joseph C. Fraley, foi- appellees. 

Before DALLAS, GE^A-Y, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. The decree appealed from in this case was 
for an injunction and an accounting, in a suit against the appellants 
(hereinafter called the défendants), for infringement of letters patent 
No. 829,631, dated August 28, 1906, issued directly to the appellees 
(hereinafter called the coqipkinants). The défendants alleged lack of 
patentable invention and noninfringenient. Infringement was asserted 
and adjudged as to claims! 1, 3, 4, 5, and 6 of the patent. The struc- 
ture in ail fivç of the claims is the same structure, the éléments cov- 
ered being the same éléments. Claims 3, 4, 5, and 6 covering détails 
somewhat more spécifie than claim 1, the discussion was confîned sub- 
stantially to the latter claim. 

The invention is stated in the spécifications to relate to improve- 
ments in washing machines, and particularly to an oscillating tub, the 
object in view being the provision of means for securing maximum 
leverage and facilitating actuation of a tub and for providing for re- 
siliency of "movement of sueh a tub. Oscillating tubs were old in the 
art. Their gênerai structure yi^as that of a tub with a spider or f rame- 
work at the bottom, so fastened as that its center should coincide with 
that of the bottom of the tub. Through this center, a shaft or pivot 
extended to a proper bearing upon a suitable framework, or support^ 
below the tub, and was inade secure by proper stays or supports above 
the bottom of the tubj the object being that the tub might turn easily 
upon this shaft or pivot. The tub was oscillated by hand, the handle 
fixed at the upper rim of the tub for that purpose, What was called 
in the record the standard tub at the time of the issuance of the patent, 
was fitted with à movable sleeve around the shaft or pîVot directly be- 
low the bpttom of the tub, from which extended from opposite sides 
short arms or levers, the ends of which were connected with the bot- 
tom periphery of the tub by helical springs. The function of thèse 
springs yvi^s to, graduate, çr modify the oscillation, whçn the tub was 
moved by hànd, applied as above described, giving a retarding and 
cushioning efïect at either end of the oscillation, and by their resiliency 
promoting the beginning of the retum movement of the oscillation. 
This tub being moved by hand, hunlan intelligence côuld govern and 
regulate the application of the power, so that the retarding and résilient 
function of the springs might hâve play. The washer thus gêner ally 

*For othér eaân aea saxue toplc & { nvmbiib lu Deo. & Am. Dig*. ISOT to date, & Rep'r Indexes 
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dèscribed, is admitted to hâve been what was called a- standard wash- 
er in use at the time of the issuance of the patent in suit. 

So far as the record discloses to the contrary, there were at that 
time no washers except those oscillated by hand power, and in that re- 
spect the learned judge of the court below was not wrong in so stat- 
ing. Whether he was strictly accurate in saying that there was "noth- 
ing in use but hand power" prior to the patent in suit, or thereby raised 
a false issue, is not material to our présent considération. The appeal 
is f rom the decree, and not from the opinion, of the court. It is cer- 
tain that no successful power driven washing machines hâve been 
shown to hâve been in use, and the problem for solution at the time 
of the patent in suit may be fairly stated, as how to adapt "power" — i. 
e., mechanical power — to the oscillating of such a tub. In no other 
device had the power, generally, if not always, hand power, been ap- 
plied otherwise than to the tub itself, either at its outer periphery, 
top or bottom, or to the bottom of the tub, between the periphery and 
the center. That this was so in the case of the so-called standard wa&h- 
er, so often referred to by the défendants (an excellent drawing of 
which, for purposes of illustration, is inserted in their brief), is ap- 
parent, and, as we hâve said, this washer seems to hâve been the one 
most approved in common use, with its helical springs graduating and 
softening the motion as above dèscribed. 

It would seem obvions, that to apply mechanical power, however 
produced, merely in the manner in which hand power was applied, 
you must lose at once the benefit of the directing and governing in- 
telligence by which the cushioning and résilient functions of the springs 
can be availed of. It needs no ocular démonstration to enable us to 
perceive, that the rigid uniform and prescribed motion incident to the 
use of mechanical power for actuating the washer, would resuit in the 
arc, through which the oscillation would proceed, being absolutely 
fixed, that the oscillation each way would be stopped with a jerk, and 
that the retarding and cushioning function of the springs would be 
unavailable. It is also apparent that this would be the resuit at what- 
ever part of the tub the mechanical power should be applied. The mer- 
it of the patent in suit is, that the power is not applied directly to the 
tub, but to the end of a short lever attached to a sleeve surrounding 
the pivot at the bottom of the tub, and turning f reely around it. From 
the end of this lever, and in line with it, a helical spring extended and 
was fastened to the bottom periphery of the tub, just as it was in the 
standard washer, above dèscribed. The power being applied to the 
short, rigid part of thé lever, the tub was moved by its attachment to 
the end of the spring, which was in effect an elastic prolongation of 
the rigid lever. In the standard, hand-moved washer, the power was 
applied to the tub, and the tub moved the lever, while in the device 
of the patent in suit, the power is applied to the lever, which, through 
its spring attachment, moves the tub. 

The movement caused by the mechanical power thus applied to the 
short arm fulcrumed on the pivot, is as rigid and unqualified, and as 
short and sudden in its stops and beginnings, as, in the case supposed, 
it would be in the application of the power directly to the tub itself ; 
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but the hajppy'thought of the invention is, that between thîs rigid, 
jerky movement of the lever thus fulcrumed, and the tub, is interposed 
the spring-like attachment extending from the lever to the outer pe- 
riphery of the tub, so that during and after each wiovement of this 
rigid lever, thrôugh its prescribed course, we hâve a retarding and 
cushioning efifect of the spring, together with a resiliency thereof to 
aid in the retum movement. The arc of the oscillation of the tub, 
therefore, is not measured by that of the lever to which the mechanjcal 
power is applied, but the tub has a motion independent thereof, due 
to the switching function of the spring. It was not, therefore, a mare 
substitution of mechanical power for hand power, in the oscillation 
of the tub, but such an adaptation in the use of mechanical power, as 
would make available the function of the springs shown in the stand- 
ard washer then in use, and avoid the jerkiness and rigidity of move- 
ment that would hâve been intolérable if the mechanical power was 
applied to the tub itself, as the hand power had previously been. It 
was this whip or switch-like movement of the helical spring, that the 
inventor availed himself of, in order to successfully solve the prob- 
lem of a mechanical power actuated washing machine. 

After the careful discussion of the prior art by the learned judge 
of the court below, it is only necessary to say that we agrée with him 
in the opinion that there is nothing in that art that would négative pat- 
entable invention, in this successful adaptation of mechanical power 
for the movement of such machines. We should, perhaps, however 
notice the Wearne patent. No. 630,146, which was chiefly relied upon 
by the défendant, as such a suggestion of the prior art as would nég- 
ative patentable invention in the device of the patent in suit. The 
Wearne patent is the standard washer, already referred to, with the 
spider-like arms coUared on the pivot and turning thereon, with the 
helical springs extending from the ends of said levers to the periphery 
of the tub and fastened thereto. But the power is applied to the tub, 
and not to the lever, and is applied by hand. Moreover, in the Wearne 
device, there are pins attached to the frame, which check the motion 
of the levers and allow the power to be used in stretching the springs, 
thereby promoting their resiliency. The springs are inert until the 
lever strikes the pin, and the power is then used to move the springs 
alone. This did not solve the problem,nor did it suggest, in any way 
that we can see, the device of the patent in suit, by which the power 
is applied to the lever and the switch-like movement of the spring is 
Used in oscillating the tub. 

The first claim of the patent in suit is as.follows: 

"1. In a detlée of the class deseribed, the combination with a pivotally 
mounted tnb oï a lever fulcrumed on the pivot of sald tub, means for actuat- 
ing sald lever, and a spring Connecting the lever with said tub." 

The combination or description of the standard washer, or of this 
Wearne tub,, can be read it is contended by défendants' counsel into 
this first claim. This may be true, if we stick in the bark, by looking 
at the language of the claim, dissociated from the spécifications; but 
no invention ; can be practically or fairly understood or explained, if 
such dissociation is absolutely adhered to. As we hâve already shown, 
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the élément described in the first daim, as "means for actuating said 
lever," must not be taken to be any means, such as impracticable hand 
power applied to the lever, but the efficient practical means described 
in the spécifications. Reading the claim and the spécifications togeth- 
er, the invention of the patentée was clearly such an application of 
mechanical power as would oscillate the tub with ail the advantïiges 
aflforded by the resiliency and retardation of the springs of the stand- 
ard washer preserved. Such an adaptation, and such a resuit, are 
shown nowhere in the prier art, and could not hâve been achieved by 
the mère substitution of mechanical power for hand power, as it was 
applied in the standard washer, the Wearne machine, or in any of the 
devices of the prior art. It was an application of power in a différent 
way and upon a différent principle; and this would be true, even if 
the power applied, directly or indirectly, were hand power. 

We are of opinion that, notwithstanding the prior art, the device of 
the patent in suit involves patentable invention, and we turn to the 
question of infringement. We find that défendants' structure, in use 
by it at the time of the filing of the bill in the court below, is covered 
by the first claim of the patent in suit, both literally and in substance 
and meaning, when interpreted by the spécifications, in connection 
with which it must be read. The défendants' machine is in terms a 
combination, with a pivotally mounted tub, with a lever fulcrumed on 
the pivot of said tub, means for actuating said lever, and a spring 
Connecting the lever with said tub. We also hâve embodied in de- 
fendants' device the principle of the invention of the patent in suit, 
in that power is applied, not to the tub, but, to a lever fulcrumed on 
a shaft, communicating motion to the tub by the interposition of a 
helical spring attached to the end 6i the short lever, and extending 
to the bottom periphery of the tub to which it is fastened. The lever 
thus fulcrumed, with its spring extension, is a driving mechanism 
nowhere found in the prior art, and is of the very essence of com- 
plainants' invention. This élément is clearly appropriated in défend- 
ants' machine. 

But défendants claim that in addition to this elastic driving lever, 
they hâve twin cushioning springs in their structure, connected with 
the movable f rame or spider which carries the tub, and with the base ; 
that thèse are struck by the lever as it nears the end of each oscilla- 
tion, thereby furnishing additional elastic bufïers or cushions, to aid 
in checking the momentum of the tub. Having thèse cushioning 
springs so placed, défendants use a weaker spring extension to its 
lever. This, however, is clearly a matter of degree, and the function 
of the spring lever is the same as that of the spring lever in the device 
of the patent in suit. Thèse cushioning springs could be removed, as 
was done by défendants' expert, with no resulting change in the opéra- 
tion of the tub, except what would be produced by the weaker action 
of the driving spring. Thèse cushioning springs were a mère addi- 
tion to the complète structure of the complainants' device. They sup- 
plemented the cushioning function of the driving spring, but did not 
dispense with it. The défendants do not substitute anything for the 
patented device, but employ it in its entirety, and then merely add 
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éléments which, wîthtJwt destroying its functions, supplément or par- 

take of them. As rewiarked by the leamed judge of the court below: 

"How eau It bé sà'id thàt the comblnatlon of that whlch Is not an tafringe- 
ment wlth that whlch Is, save» the resultî" 

Rfiferring to and adppting the clear and elaborate opinion of the 
coturt below upph the question of infringement, its decree is hereby 
affinned, 



WBSTINQHOUSB] BtEKTTRIO & MFG. CSO. t. CDTTBE BLBCTRIO & 

MFG. CO. 

(Olrcnlt Court df Appeals, Thlrd arcult April 12, 1909.) 

No. 65. 

1. PATElWfl (J 828*) — VaMDITT and InTOINGEMENT — AtJTOMATIO OiBctrrt 
■ BBÉkKSB. 

l'Ile Wright and Aàlborg patent No. 633,772, for an automatlc circuit 
breakfr, clalms 2 aûfl 5, were not anticipa teii and dlsclose patentable 
Invention, the devlce belng a distinct adrance on the prlor art Also heH 
Infrlnjïea by devlcesc^ratlng on the same prlnclple and différent only 
in tMè substitution of équivalent parts. 

[m Note.— For otlier cases, see Patents, Dec. Dig. f 32S.*] 

a. Patepi^ (î 22*) — lNFE|iîaEMENT— Substitution o» Equivalent Parts. 

Thé' substitution of a cam for a toggle Joint in a patçnted mechanlcal 
coiûSîAatlon does not avoid Infringement, where the two hâve the same 
putTpoSe in the comblnatlon and eftect It in substantially the same manner. 

[BJdii Note.— For other cases, see Patents, Cent. Dlg. i 24; Dec. Dig. 
|22.*I ,,.- 

Appé^l f rom the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 
See, also, 149 Fed. 437. 

Thomas B. Kerr and Thomas W. Bakewell, for appellant 
Joseph G. Fraley, for appellee. 

Kerr, Page & Cooper (Thomas W. Bakewell, Thomas B. Kerr, and 
John G. Eerr, of counsel), f or complainant. 

Praley & Paul (Jos. G. Fraley, of counsel), for défendant. 

Befoi-ë BUFFINGTON, Circuit Judge, and ARGHBALD, Dis- 
trict Jùdge. 

BUFF^NGTON, Circuit Judge. In the court below, the Westing- 
house Elëetric & Manufacturing Company, owner of patent No. 633,- 
773, grântéd September 36, 1899, to Wright and Aalborg, for an auto^ 
matic cîi'cfâit breàker, filed a bill açàinst the Cutter Electric & Manu- 
facturitig;. Company charging infnngement of the second and fifth 
claims tnèreof . The court below, on an application for a preliminiary 
injunctioii (149 Fed. 437), refused such injunction and subsequently on 
final hearing dismissed the bill, whcreupon the complainant appealed 

*For otliw oaseï sm aame topic & | mumbib lu Dec. ft Am. Diga. 1907 to data, t Bep'r Indexa» 
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to this court frûm sùch decree. The daims hère in question were held 
valid by this court in an opinion reported at 143 Fed. 966, 75 C. C. 
A. 153, and by the' Circuit Court of Appeals for the Second Circuit 
in an opinion reported in Westinghouse Electric & Mfg. Co. v. Condit 
Electric Co., 167 Fed. 546, subséquent to the argument of the présent 
case. 

In carrying heavy electric currents for Hghting and power, it is 
iiecessary to use switches for opening and closing circuits. Thèse are 
protected against the abnormal currents caused by lighting or over- 
loading by automatic circuit breakers. The main contacts of the 
circuit breakers are copper, .which is highly conductive and relatively 
èxpensive. Their surfaces must be kept smooth and unpitted, other- 
wise dangerous and destructive arcs will form. Moreover, when an 
electric circuit is opened or interrupted, an arc forms between the 
contact surfaces owing to the current continuing for an instant be- 
tween unconnected contacts, and if the current is large the damage 
both to the contacts and the surrounding apparatus may be great. To 
obviate that difficulty a supplementary or shunt current having carbon 
contacts is resorted to around terminais. Thèse carbons are cheaper, 
and, being refractory, are less liable to injury from the arc. Such 
shunt contacts are arranged to open after and close before the main 
contacts, so that when the circuit is opened the current flows lasf 
through the shunt terminais, and the first contact is also between such 
carbon terminais when it is closed. Thèse gênerai principles were 
présent in various constructions prier to the patent in question. The 
patentées, however, embodied the principle in a device which not 
only made thèse successive contacts by a novel form of Connecting ap- 
paratus, but they so vertically aligned the parts of the apparatus as 
to produce a new type of long, narrow circuit breaker styled "Edge- 
wise." This edgewise type developed several important advantages. To 
combine safety with great carrying capacity and yet secure economy of 
space, it is important that the apparatus should not be spread laterally, 
but that the différent parts of a circuit breaker should be so located 
with référence to each other, and the circuit breaker itself to other 
circuit breakers, that currents should not stray to other instruments 
or parts of the same instrument, and arcs should be minimized and 
instantly extinguished without contact with other apparatus. Thèse 
requirements were met by the patentées' device. The breaker is long, 
narrow, and ail parts vertically aligned. It opens outwardly from the 
switchboard, and carries ail working parts away from adjoining in- 
struments. The arm is hinged at the bottom, and the shunt con- 
tacts, being above the copper ones, pass over longer arcs. Thèse main 
contacts are laminated, being composed of a number of springy, metal- 
lic, bevel-edged plates. When forced against the flat surface of the 
main étationary contact, they make a maximum metallic conductive 
surface and utilize the entire conductive cross-section. The whole 
mechanism is adapted to ease and rapidity in closing. Thèse and other 
advantages led this court in the opinion cited to hold that the invention 
"was a distinct advance upon the prior art, producing new and valu- 
able results." 
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In the présent suit the respondent has adduced testimeoy, not be- 
fore the court in the prior one, in the patent of Herrick No. 504,528, 
two English patents and a prior use. In view of the fact that it is 
conceded that ail the éléments of the patent in suit are old, thèse sev- 
eral citations, which simply show that some of the éléments of the 
patent in suit were old, but do not show ail of the éléments of the 
claims in combination, do not avail to defeat the patent. Together 
with the testimony relating to type B of complainant's device, they 
hâve been considered, but we see no reason to départ from the court's 
former holding that the patent is valid. 

This leaves us to consider the question of infringement which is 
predicated on Bxhibits 3 and 4, illustrated in the accompanying cuts: 
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Complainant's breaker is illustrated in the eut following; 
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The différence between the device of complainant and those of re- 
spondent falls within a narrow compass. Both complainant's device 
and respondent's No. 3 agrée in having the stationary shunt carbon 
yieldingly pivoted, but in complainant's device the movable shunt car- 
bon is mounted on a spring pivot, while in respondent's it is mounted 
on a spring arm on the one side, and a spring pivot on the other side 
of the device. Now, we are clear the two methods are practically the 
same. The functional parts in each are; First, a pivot to permit 
motion; and, secondly, a spring to compel motion. In the case of a 
spring arm the yielding point which corresponds to the play of a pivot 
is placed at one end of the arm, and the arm itself is made résilient. 
In the other, the movable member is pivoted in the center, and a spring 
is so located that both ends of the member move f rom the pivot center. 
In a gênerai way, a pivoted spring arm may be described as half of a 
centrally-pivoted, spring-equipped member. It is évident, therefore, 
that this mère change of form was not a change in substance, and both 
devices hâve a pivotai carbon-movement relation to the copper-con- 
tact member, and fall within the gênerai description of claim 2, viz., 
"a movable shunt-contact member pivoted to said laminated contact 
member," and of claim 5, viz., "a shunt-contact member pivoted to 
said main member at a distancé from its axis of movement." In re- 
spondent's No. 4 device, the shunt carbon 13 on the switchboard side 
of the breaker is yieldingly held forward so that its upper end is 
thrust outward toward the movable, shunt carbon, 15. Thereby the 
two carbons make an edge contact when the breaker is closed. The 
carbon, 13, then turns on the pivot, 16, so as to bring its face in full 
contact with the movable shunt carbon. The two carbons thus joined, 
owing to the spring in the arm , supporting carbon, 13, jointly yield 
as the entire arm is pressed in, and thus permit the closing of the 
laminated member, 4, against the main stationary terminais. The fact 
that respondent pivots its carbon on the rear side of the mechanism 
is not material. It is a mère mechanical transfer of the functional 
action to another alternative point; in fact, an obvions transfer of 
position with rétention of functional identity. There was a double 
pivoting in the original case, and of it the court said : 

"That the complainant pivots only one of Its carbons, while the défendant 
pivots both of them, is an immaterlal différence. Either one or both may be 
pivoted to seeure the desired yielding and turning motion." 

Nor does the fact that respondent actuates the breaker by a cam in- 
stead of a toggle joint avail to relieve it from infringement. Abstract- 
ly, a cam may hâve broader capabilities than a toggle joint. But those 
broader capabilities are not functionally needed by the respondent. 
It simply employs those capabilities which the cam possesses in com- 
mon with the toggle joint to accomplish in its machine what the toggle 
joint did in that of the patentées. Its substitution is manifestly not 
to accomplish any other or différent resuit from that effected by the 
toggle joint, but merely to avoid its duplication. Without, therefore, 
saying that in ail cases the two mechanisms are équivalent, yet having. 
the same purpose in combination, and effecting that purpose in sub- 
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stantially the same manner, they are, as to the combination hère in- 
volved, équivalents of each other. 

We are therefore of opinion that infringement has been established, 
and a decree so adjudging will be entered in the court below. 



WISONG & MIIiES <X). V. OAKLBJÎ et al. 

(Cîlrcult Court, N. D. West Virginia. AprU 16, 1909.) 

Patents (§ 328*)— Invention— SandiNg Machine. 

The Welker patent, No. 575,187, for a sanding machine, Is vold for 
lack of patentable novelty and Invention. 
[Ed. Note.— For other cases, see Patents, Dec. DIg. $ 328.*] 

In Equity. On final hearing. 

C. W. Miles and Church & Church, for complainant. 
Merrick & Smith, for défendants. 

DAYTON, District Judge. This suit is based upon alleged infringe- 
ment of letters patent No. 676,187, granted to Louis Welker January 
12, 1897, and assigned to complainant company for improvements in 
sanding machine. The single claim alleged to hâve been infringed is 
as follows: 

"3. In a sanding machine the combination of a pulley, a statlonary former, 
a sanding belt extending between said pulley and former, and means for 
adjusting sald former, substantlally as set f orth." 

The défenses relied on, while vario,usly stated, may be epitomized to 
be a déniai of infringement, and a charge that, in view of the condi- 
tion of the prior art, this Welker patent is void for lack of novelty and 
patentable invention. 

After caref ul considération of the case, I am convinced that the lat- 
ter must prevail, and for thèse reasons: The opération of a belt up- 
on two or more pulleys is common to mechanics. That thèse pulleys 
may or may not hâve rims to enclose the belt, may or may not be 
adjustable, or may or may not be capable of being rendered stationary, 
are functions alike common and well known in mechanics. If two 
pulleys should be connected by a sanding belt, one stationary and with- 
out inclosing rims, the other revolving at such speed as to revolve 
the belt, the stationary pulley would be as capable of polishing in its 
circular form as would thé former found in the Welker machine. 
What inventive faculty is required to substitute for this stationary pul- 
ley différent formers suitable for the différent wood curvatures de- 
sired to be polished? What greater novelty is involved in having the 
belt run over two pulleys and a former, the latter stationary, than is 
involved in having it run over three différent pulleys, one of which 
is stationary? It seems to me to be wholly immaterial whether you 
call thèse old and very common devices pulleys or formers, the me- 
chanical opération is the same, and no new or novel principle or new 

•For other cases see same topic & S nvmbbs lu Dec. & Am. Clga. 1907 to date, & Rep'r Indexe* 
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application of old principles is involved such as to warrant a patent 
monopoly. 

I do not think such devices involve patentable novelty at ail, but, if 
I be mistaken in this view> I am reasonably certain every princîple of 
them will be found in the prior Coy patents Nos. 294,766 and 296,535. 

It follows that complainants' bill must be dismissed, with costs. 



PETER T. COFFIELD & SON v. SPEAES & EIDBLE et aL 

(Circuit Court, N. D. West Virginia. Aprll 16* 1909.) 

No. 136. 

L Patents (§ 237*) — Inpbingement— Substitution of Equivalents. 

The replaclng of a coll sprlng In patented machine by a flat or leaf 
sprlng which perf orms the same functioii In substantlally the same way is 
merely the substitution o£ a mechanlcal équivalent, and does not avold in- 
frlngement 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 374 ; Dec. Dig. § 
237.*] 

2. Patents (§ 112*)— Eïfect of Décisions of Patent Office— Pkoceduke. 

Irregularities In the Patent Office In relation to the issuance of an 
original or relssued patent must not only be pleaded but established af- 
firmatively by fuU and satlsfactory proof to defeat the patent or reissue. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. i 162; Dec. Dig. 
I 112.*] 

B. Patents (§ 328*) — Validity and Infbinqement— Wateb Motob. 

The Coffleld reissue patent No. 12,719 (original No. 806,779), for a water 
motor, was not antlclpated, and discloses Invention, and is not invalida ted 
by any irregularlty in the granting of either the original patent or the 
reissue. Also held inf ringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

« 

In Equity. On final hearing. 

This suit is based upon alleged Infrlngement of relssued letters patent to 
Peter T. Coffleld, No. 12,719, applied for July 28, 1906, gran ted November 12, 
1907, the original patent No. 806,779, having Issued to Coffleld December 12, 
1905. The assignments of both the relssued and original patents by Coffleld 
to the complainants are not controverted. The défenses to the suit are, sub- 
stantlally, (1) lack of infrlngement and (2) invalidity pf the reissue, in that 
(a) the application for the original patent was unlawfuUy amended by the In- 
troduction of new matter not sworn to by the inventer ; (b) no inadvertence, 
accident, or mistake bas been sbown such as would warrant the grant of 
the reissue; (c) the reissue is an expansion of the original patent not war- 
ranted by law ; (d) the reissue is Invalld In so far as it may be held to include 
the intervening rights acquired by défendants in the manufacture of their 
motors ; and (e) that no invention Is shown In the alleged improvements set 
forth in complainants' patent, wherefore it Is void. The object of the in- 
vention as set forth in the speciflca tiens are: 

"To provide a water motor for drlving light machlnery, such, for example, 
as washing machines or other machines havtng a reversed motion. 

"A further object of the invention is to provide a water motor of the above 
type, which Is positive and reliable in Its opérations, and in which means 
are provlded for preventlng stoppage of the motor at any point of its stroke 
vrille under power ; a motor which will continue in Its opération without at- 
tention." 

*For other cases see aame topic & { ntimbieb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
169 F.— 41 
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lieîerrlng to an enlarged drawing reproduced from the patent one, flled by 
^îonjplalnants, and now attached hereto, the parts and thelr functlons of this 
motor are fully described as foUows: 

A cyllnder, A, the ends of ^hlch are Indosed by two heads, B, B. 

A piston, F, morable In opposite direçtipns wlthln the cyllnder by the 
pressure of water which alternately entera the cyllnder on èach, slde of the 
piston. The plstMi Is divided Into two chambers, G and G', ,pade noncom- 
inunicatlng by the Intervenlng wall, H. Ghamber, G', Is the Met chamber, 
and recelves the water from the faucet through a pipe or hoUow piston rod, 
C Chamber, G, Is the exhaust chamber, Into whlch the water passes from 
nhe cyllnder after exerting Its pressure to drive the piston In one or. the other 
■of Its movements. The exhaust or spent water passes from this chamber, 
G, out of the motor through a pipe or hoUow piston rod, E'. The Inlet pipe or 
hollow piston rod, E, Is connected with the faucet at the kicthen slnk by meahs 
of a pièce of hose, In order that the piston, F, and thç pipes or hoUow piston 
rods, B, E', may be free to move back and forth as the piston moves baçk and 
forth. The hoUow piston rods or pipes, E, E', pass through stufflng-boxes, P, 
D, In the cyllnder heads, B, B, and the hoUow piston rod, E', which carrles 
away the spent water, Is connected to a rack or cog bar, which In turn eon- 
nects wlth a cogwheel on the dasher or aglt£^tor of the washlng machine and 
imparts oscIUating movement to sald dasher or agltator. In FIg. 1 of the 
drawings of the patent, a portion of the cog bar referred to Is shown. The 
spent water conveyed from the motor through the hoUow piston rod, B', Is 
conveyed to the slnk or elsewhere by means of a rubber hose, or In any sultable 
manner. 

Withln the Inlet chamber, G', of the piston Is located double puppet Inlet 
valves, I, which seat alternately In the Interior sldes of the piston when thé 
motor is In opération. Thèse valves control the flow of water from the piston 
chamber, G', alternately to one or the other slde of the piston. The sald 
valves are connected and bave extensions, K\ extending on each slde of the 
piston, and upon thèse extensions, K', are located coil sprlngs, K. As the 
piston approaches one or the other end of the cyllnder, one or the other of 
the sprlngs, K, flrst engages one or the other of the cyllnder heads, B, and 
the contlnued movement of the piston compresses said sprlng untll the valve 
extension, K', engages a cyllnder head, B, and unseats or inltially moves ttoe 
valve from Its seat In the piston. At this moment the valve would remain 
In a balanced position owing to the equal water pressures, on each side there- 
of, and the piston would remain still at an end of the cyllnder. The com- 
pression of the sprlng, K, bas the effect, however, of Imparting, instantîLneous- 
ly, a further or final movement to sald valye to shift the same to the opposite 
seat. The resuit Is, one seat Is opened on one slde of the valve, and the other 
seat Is closed, to compel the water from the piston chamber. G', to pass out 
<m one slde of the piston at a time and to thus supply the cyllnder alternately 
on one slde or the other of the piston with the necessary water to drive the 
piston back and forth in the cyllnder. The discbarge of the water from 
the cyllnder on one or the other side of the piston after sald water bas had 
the efCect of movlng the piston to one or the other end of the cyllnder is con- 
trolled by double puppet exhaust valves, J, which are mounted In the exhaust 
chamber. G, of the piston, and seat alternately In seats In the outer sldes of 
the piston. Thèse exhaust valves, J, it will be observed, are connected to a 
common stem Just as are the inlet valves, I, but they are spaced further 
apart. In order that they may seat on the outer sldes of the piston, while 
the Inlet valves, I, seat on the Inner sides of the piston, as before stated. The 
said exhaust valves, J, hâve extensions, E', at each end, upon which are 
mounted coil springs, K. As the piston reaches one or the other end of the 
cyllnder, the sprlng, K, on one or the other end of the valves, J, engages a 
cylinder head, B, and is compressed by the contlnued movement of the piston 
until the extension, K', engages the cylinder head and opens the valves. At 
this moment the water pressures on both sides of said valve, J, would balance 
«ald valve and cause the piston to stop, just as in the case of the inlet valves, 
I, but the compressed sprlng, K, Instantly throws sald exhaust valye, J, to 
one or the other of Its seats, and thus seats one of said valves on one side of 
the piston and unseats the other on the other side, thus admitting water to th^ 
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piston ehamber, G', from on« end of thé èyllnder, thus preventlng sald water 
from enterlng sald chainber on the other slde of the piston or otiier end of 
the cyllnder. 

The ftinçtlons of the springs, K', are tbe same In the case of both valves ; 
théy immedlately complété the movement of the valves after sald valves hâve 
biéén glven thelr uhseatfng or Initial movï^ênt The valves move in opposite 
directions ; for examfrle, when the Inlet valves, I, itiove In one or the other 
dttéètlon by the piston isirrlving at one oi the other tend of the cyllnder, the 
moyement Imparted to It by the extension, K', and the spring, K, Is In an 
opposite direction from that 'imparted to the exhaust valve, J, Its extension, 
K',t£rid spring, K, ëngaglng the cyllnder head substantlally at the same tlme 
the extension, K', and sprlhg, K, of the Inlet valve engages sald cyllnder head. 
Thè résuit Is, the inlet valves, I, establlsh a communication between the inlet 
chambeî^. G', In thé piston, and the cyllnder on one slde of the piston, whlle 
the exhànst valves, J, establlsh a communication between the exhaust eham- 
ber, G,' in the piston ftnd the cyllnder ofi the other slde of the piston, and 
thus water flows to the cyllnder on one slde of the piston and discharges from 
the cylli\dér on the other slde of the piston, and thus a contlnued reclprocatlng 
movement Is imparted tothe piston as long as the water is turned on at the 
faticet, ahd this movement Is Imparted to the washlng \machlne. 

Loottn^ at Flg. 1 of the patent drawlng, the piston is moving to the right 
under the pressure of water admitted from the chambër. G', through the left- 
hand valve, I, to the left slde of the piston, and the wàter which was prevlous- 
ly admitted to the right slde of the piston to drive thé piston in the opposite 
direction is passlng into the exhaust ehamber. G, through the right-hand ex- 
haust valve, J, which Is shown to be unseated. 

Upon the arrivai of the piston at the end of the cyllnder, as shown In this 
large drïiwing of complainants' motor, the position of the valves is about to 
be reversed ; the Inlet valve, I, belng still open on the lef t-hand slde of the 
piston, àhd the exhaust valve, J, belng stlU open on the right-hand slde of the 
piston. In the enlarged drawing of complainants' motor, the piston is shown 
in a position where the sprlngs, K, K, hâve been compressed to a sufflclent 
extent bj t>ermit the valve extension, K', IC, to engage the cyllnder head, B, at 
that end of the motor. The inlet valve, I, is just about to be unseated on 
the right slde of the piston, and the Inlet valve, I, Is about to be seated on 
the lefthând slde of the piston, or reversed from the position shown in said 
drawlng by the combined action of the valve extension, K', ëngaglng the cyl- 
lnder head and the eflfect of the compressed sprlngs, K ; the exhaust valve, J, 
is about to be seated on the right-hand slde of the piston and opened on the 
left-hand slde, or reversed from the position shown In said drawing by the 
combinéd action of the valve extension, K', ëngaglng the cylinder head, and 
thè effect 6t the compressed spring, K. When the reversai of thèse valves oc- 
curs, which is Instantaneous upon the arrivai of the piston at one or the other 
end of thé cyllnder, the réturn stroke of the piston takes place, and there is 
thus kept up a continuons reclprocation of the piston dùring the period of Its 
opération.'! 

It willtste seen that the motor is In fact "a reclprocatlng water motor whose 
piston travels back and forth in the cjrlihder without crank and fly wheel to 
accomplish sUch opération. The traVel Of the piston itself carries the valves 
to a position where they ire mechanlcally unseated, and at that moment 
sprlngs which hâve a spécial functlon corne Into action, and instantly com- 
plète the imovément of the valve, thus permitting the reclprocatlng action of 
the piston to tientlnue." 

The two èlàlms of the relssued patent involved In this controversy are: 

"(1) In ar^^'iàter motor, a cyllnder, a piston divided into two communlcat- 
ing chambers, hoUow rods communlcating wlth said chambers, double puppet 
inlet valves àhd double puppet exhaust valves mounted in said piston, in 
comblnatlôn Wlth sprlngs adapted to Impart to sald valves thelr final move- 
ments after belng unseated, thereby reverslng the travei of the piston. 

"(2) In a water motor, a cyllnder havlng Incloslng heads, a piston divided 
into two noncommunlcatlng chambers, hollow piston rods communlcating wlth 
sàld Chanibers, balancé exhahst valVés lying on the outside of one of sald 
chambers and seatlng against the outer slde of the piston, said exhaust 
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valves belng connected to a common stem and having extensions beyond the 
valves, balance inlet valves located wlthîn the other chamber, sald inlet valves 
havlug stems projected on each slde beyond the piston, coil of sprlngs carried 
on the stems of sald exhaùst and Inlet valves and adapted to Impart the final 
movement to the valves after sald valves hâve been glven thelr Initial move- 
ment by the contact of their stems with the cylinder heads, substantlally as 
set forth." 

Dnder contract, in January, 1906, the personal défendants under the flrm 
name of Spears & Riddle became the selllng agents In specifled terrltory of 
complainants' motors. Thls contractnal relation existed for some months, 
when défendants terminated It and engaged In the manufacture of water 
motors independently. The motors so manufactured are deseribed In two 
patents secured by the défendant Ralph B, Spears, under dates of April 2, 
1907, and June 11, 1907, numbered 849,279 and 856,992, respectively. 

Richard J. McCarty, for complainants, 

Frank C. Cox and É. G. Siggers, for défendants, 

DAYTON, District Judge (after stating the facts as above). Un- 
usual as the statement may be in cases of this character, it does not 
seem to me that this controversy involves any great degree of dif- 
fàculty in its détermination. So far as the question of infringement is 
concerned, it is very clear that the motors manufactured by défend- 
ants are identical with those manufactured by complainants under 
their reissued patent, except that défendants hâve substituted flat or 
leaf springs attached to the cylinder heads for the coil ones carried on 
the stems of the exhaust and inlet valves in complainants' motors. The 
thing to be accomplished in both is precisely the same — to impart the 
final movement to the valves after said valves hâve been given their 
initial movement by contact with the cylinder heads. Simply express- 
ed, this is done in the one case by a spring attached to the valve strik- 
mg the plain cylinder head, in the other case by the plain valve striking 
the spring attached to the same cylinder head ; the only différence be- 
ing in the form and location of the spring. It is impossible for me 
to see what advantage can be derived by either the changed form or 
location of the spring adopted by the défendants under the conditions 
existing. It is a clear case of substitution of a mechanical équivalent 
designed to perform the same function, and in substantially the same 
way. "The substantial équivalent of a thing, in the sensé of the patent 
law, is the same as the thing itself ; so that if two devices do the same 
work, in substantially the same way, and accomplish substantially the 
same resuit, they are the same, even though they differ in name, form, 
or shape." Union Paper Bag M. Co. v. Murphy, 97 U. S. 126, 24 
L. Ed. 935; Morley S. M. Co. v. I^ancaster, 129 U. S. 363, 9 Sup. 
Ct. 299, 32 L. Ed. 715. I, therefore, hâve no trouble in determining 
that the motors constructed by défendants under the Spears patents 
are clear infringements of complainants' reissued patent as to both 
claims of the latter. 

Nor, after examination of the prior art patents, do I hâve trouble 
in reaching the same conclusion arrived at by the Board of Appeals 
in the Patent Office, that Coffield, the patentée, was the first to use, 
in connection with the éléments of the mechanism, springs which com- 
plète the stroke of the valve, and that, taken as a whole, the device 
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is'Jnfew, ttSefuî, aïl#paténtablejï 'Œhis Board of Appeals hasstiwice «on'- 

"M'^^içd this inyë^||Bri, first li^ô^'ltilie orignal patent, àndlastty upon 
j^'g/ç^iss^ed ppe.!^^ considération, ii/has cle£irly_ and 

waâsBly consideiiedithe priori art patents relied upon. and pointed 
ttlilsiaitS' report 'iMâde part of'the record, and the distinguishing fea- 
tur^es of complain^nts' device. It would be useless for me to attempt 
tp a^d to what is'there so well àrid clearly said toliching this matter. 

As to the techni<;àl défenses touching alleged irregularities in the 
Patent Office in the'issuing of the original and reissue patents without 
propér affidavits and évidence of inadvertence, accident, or mistalce, 
it is to be remembered that np such irregularities will be assumed to 
hâve occurred, but, on the contrary, the granting of the patent is 
prima facie évidence that the law has been complied with, and fatal 
irregularities in the Patent OfEce must not only be aptly pleaded but 
shqwn by full and satisfactory proof. In case the original patent has 
been surjreîldered^and a peissijisd one has been granted, it has been held 
that such ofSce proceedings can only be impeached for fraud. Stimp- 
son V. Railroad Cq,*i4 How.: 38Q, 11 L. Ed. 1020; Battin v. Taggart, 
17 How- 77, 15 L. Ed. 37; iSeymour v. Osborne, 11 Wall. 516, 20 
Iv. Ed. 33. In this case the allégations of the answer are not sufficient 
to put in issue any such defensÇi The third paragraph thereof sub- 
stantially dénies, instead of charging, such irregularities in the issue 
of the original patent as are now relied upon in argument, and the 
mère expression of opinion by an expert witness, based solely upon an 
examination of the- file wrapper, that such irregularities may hâve 
existed, is wholly insufficient évidence to support any such charge. 

Einally, the main contention of the défendants that the reissued 
patent' tOiCofïield was an unwarranted expansion of the original one, 
and therefore invalid so far as it afïected the i intervening rights of 
défendants, is not, in my judgment, tenable, because, as I hâve hereto- 
fore indicated, I regard the substitution of the flat or leaf springs at- 
tached to the cylinder heads adopted by the défendants to be nothing 
more than a mechanical' équivalent for complainants' coil springs 
carried on the stems of the exhaust and inlet valves, and therefore no 
légal "intervening rights" of défendants hâve been afïected by this 
reissue. But if I am wrong in this conclusion, and if the reissue does 
broaden the original by any additional claim, I am very clear that 
the conditions hère are such as not only to warrant but even require 
me to uphold such reissue> under the well-settled rules laid down in 
such cases as Toplifï v. Topliff, 145 U. S. 156, 13 Sup. Ct. 825, 36 
II. Ed. 658, Fay v. Mason (C. C) 120 Fed. 506. and United Blue- 
Flame Oil Stove Cp. v. Glazier, 119 Fed. 157, 55 C. C. A. 553. There 
can be no lâches charged against the plaintiffs in making the applica- 
tion. The- original patent bears date December 1?^ 1905, and the ap- 
plication for reissue was made less than eight mpnths thereafter on 
July 28, 1906, bef ore.def «îndants had manufactured a single motor, and 
when the contract of agençy- existing between complainants and de- 
fendants was still existing, it having been terminated by notice as of 
August 1. 1906. It .therpf ore would seem that défendants are in no 
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way affected in their intervening rights by this reissue, simply be- 
cause they had none to be affected. 
Let the injunction issue and an accounting be dîrected. 



WILLIAM A. FORCE & CO., Inc., v. BATES MACHINE CO. 

(arcult Court, E. D. New York. April 7, 1909.) 

Patents (§ 328*) — Validitt and Inpbingement — Machine foe Bnoeaving 
Métal Blanks. 

The Chase patent. No. 517,680, for a machine for engravlng meta] 
blanks, was not antlclpated and discloses Invention ; nor Is It void on the 
ground of prior public use of the machine, nor that the patentée was not 
the original Inventer. Also, îield Infrlnged. 
[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

In Equity. On final hearing. 

William E. Warland, for complainant. 
F. Warren Wright, for défendant. 

CHATFIELD, District Judge. The complainant corporation has 
succeeded to the rights of one Henry A. Chase, who obtained letters 
patent No. 517,680, upon the 3d day of April, 1894, upon an applica- 
tion filed May 39, 1893, for what Chase called a new and useful im- 
provement in machines for engraving characters upon métal blanks. 
Chase assigned the rights under his application, before the patent was 
issued, to a copartnership, which subsequently was incorporated, and 
the corporation thus formed took over this patent, among other assets, 
some time prior to the commencement of the action. 

The défendant is a corporation which has been in a similar Une 
of business to that of the complainant during nearly ail the time with 
which the testimony in this action has to do. A third company, known 
as the "New York Stencil Works," was in business and had a factory 
in Brooklyn, from some time in the year 1887, until its plant was 
moved to New York in the year 1893. The Brooklyn factory of the 
New York Stencil Works was first located in Lexington avenue, and 
was moved to St. Marks avenue, according to the testimony of one 
Meyer, early in the year 1890. During thèse years from 1888 to 1892, 
one Joseph D. Mallonee was the superintendent and manager of the 
factory of the New York Stencil Works, and Henry A. Chase, who 
had previously worked for Mallonee, in Hartford, was brought, on 
August 1, 1898, to the factory on Lexington avenue, gradually being 
promoted until he was foreman or assistant to Mallonee, and contin- 
ûing in that position until the month of July, 1891. At that time Mal- 
lonee had Chase arrested, upon the charge of taking pattems from 
the vaults of the New York Stencil Works and selling the informa- 
tion to rival concerns. The hearing resulted in the discharge of Chase 
by the police, and soon after Chase went into the employment of the 

complainant's firm, where he was located until the year 1893, when 

' i l ^ I . I , — ^~— I II — , .^^^_ 

*For otber caséa see same toplc & ! numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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the tralïéâctiôhs wîth relation to the takîng out of the patent în suit 
occurred. 

Meantime, and in the year 1893, around the month of October, Mal- 
lonee, who had then left the employment of the New York Stencil 
Works, constructed for the firm of Stewart & Company six engraving 
machines, of a style shown by certain drawings introduced in évi- 
dence, and almpst. exactly like the machines described in the Chase pat- 
ent and manufactured and used by the complainant. Subsequently 
Mallonee madé' Some other machines for Stewart & Co., then became 
engaged ip pther employments, and his whereabouts were not known 
to any of the parties to the suit until after the commencement of this 
action. Asearlyas 1890, Stewart & Co. seem to hâve been furnishing 
wheels for whàt were câlled "Ajax" machines, which wheels were 
manufactured by the New York Stencil Works, and, according to the 
the testimoçy .in the suit,, jseem to hâve been made by jnachine, in a 
manner similar to the methods of the complainant's patent. Evidence 
of the existence of such a product was given by one Willard W. Sawy- 
er, who at the time of the trial of this action was foreman in the de- 
fendant's factory, and prior to that time had been the défendant in 
two actions brought by the présent complainant for infringement of 
patent, in iWhiçh ^nits the complainant seems to hâve been successful. 
In addition, the Bâtes Manufacturing Company, a corporation having 
an office m New York, yzas incorporated in September, 1890, and Ed- 
win C. Bâtes, I who had been manager of that company, was at the time 
of the trial p-resident of the défendant herein, and litigation was also 
at that time existent between the Bâtes Manufacturing Company and 
the Bâtes i^lachiine Company, the défendant herein. 

It also âppears by the testimony that difficulties arose in the New 
Yçrk Stencil Works, and that, at the time Mallonee left its employ- 
ment, herfiled atJetter of résignation, in which he intimated that his 
relations with the company were satisf actory, and that he did not in- 
tend to engage' in any competing business, while, according to his tes- 
timony in the suit, he left' the company because he was unwilling to 
hâve further relations with the persons who had gained control. The 
minutes ofi the company show that questions were raised as to the le- 
gality of his actions as trustée and secretary, through his having held 
no stock in the company. It also appears from the record that Mal- 
lonee, in 1888, made a contract with the New York Stencil Works, 
by which ail inventions and improvements made by Mallonee should 
be the property of the New York Stencil Works, and that no informa- 
tion regarding any machinery, method, or process of manufacture, 
in usé by the New York Stencil Works, should be given to any one ex- 
cept on consent^ while Mallonee testifies, in the course of the trial, 
that, until about;the year 1889, he was under no contract obligation 
with respect to inventions and methods. He also testified upon the 
trial that he; gave the information respecting the engraving machines, 
and built certain of thèse machines for Stewart & Co;, in order that 
he might cause trade compétition against the New York Stencil 
Works, and that he never attempted to patent the engraving machine 
in questipn, for the reason that he thought it better to keep the con- 
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struction of such a machine secret, and that he had been released f rom 
his agreement with the New York Stencil Works when he left their 
employ. 

Mallonee produces a sketch of a machine similar to the design of 
the Stewart machines which were built in 1892, and identifies the draw- 
ings so produced as made by him in the early part of 1889, fixing this 
date by the place of his résidence, and in this his wife gives some cor- 
roborating testimony as to events ; but her testimony is not particu- 
larly persuasive as to the identity of the drawings and machines re- 
ferred to. 

The record also shows that some years later Chase, or a man by 
the same name, and who is partially identified by photograph, was im- 
prisoned for a considérable period in the state prison at Weathersfield, 
Conn. This testimony was properiy objected to by the complainant. 
Chase was not a witness in the case, his testimony and credibility were 
not at issue, and, inasmuch as the charge under which the man in 
Connecticut was imprisoned was for cohabiting with a woman not his 
wife, such testimony is illustrative only of the bad feeling existing be- 
tween the varions parties to the case, and can throw no light on wheth- 
er he invented the machine in dispute. 

The complainant brought its action charging infringement of the 
patent described. The défendant answered denying infringement, de- 
nying the validity of the patent on the grounds of anticipation, public 
use for more than two years prior to applying for the patent, lack of 
invention in the patent itself, and various other statements of défenses, 
which hâve not been seriously contended for upon the trial. 

The issues were joined, and the taking of testimony was begun up- 
on the questions of anticipation, lack of invention, and infringement"; 
but the admitted use by the défendant of a single machine made by 
Chase, and practically identical with the patented device, and a num- 
ber of other machines sketched in the évidence by the witness Day, 
which embodied ail the essential éléments of the Chase patent, resulted 
in an admission by the défendant, which is équivalent to an admission 
of infringement, if the patent be valid, and the complainant's rights 
thereto be substantiated. On the argument of the case, however, coun- 
sel for défendant has contended that thèse admissions were of no bene- 
fit to the complainant, in that the particular machine made by Chase 
had been sold by him to the défendant, at a time prior to the taking 
out of his patent, and that therefore they are licensees as to that ma- 
chine. Further, certain différences are pointed out between the ma- 
chine sketched in the Day drawings and the patent, from which the 
défendant attempts to argue that the Chase patent covers a différent 
combination than that of the defendant's machines. This issue may 
be dismissed very briefly. The Day drawings show the machine in 
ail essential parts like that of the Chase patent, with the substitution 
of a universal joint for the bail and socket joint of the patent; but the 
functions of both are the same, and one must be held to be an équiva- 
lent of the other. 

As to the question of license for the use of the machine purchased 
from Chase, a valid défense might hâve been pleaded ; but, inasmuch as 
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the question wa8>A<Jt"tà!isèdtinti[lthflraTgument oî theicftse] no distinc- 
tion need bè made inlîo.'fàr as tlïe défense of infriiigement is concern- 
ed, but the testimony relàting to this particular machine should be 
considefed in ntittgàtion of damage, las Chase, priornto the issuance of 
the patent; but! a*fteï- the making 6f the applicatJGn>'iWOuld seem to hâve 
hadth&righttbisellia machine covered by his patent, and the question 
of 4amage would be between hifn and his assignée. 

The ftestimony shows that the complainant has made a considérable 
use of'the device described in the Chase patent. The particular pur- 
pose of the machine patented by Chase was to accomplish the routing 
oi- cutting of raised letters or numerals upon the circumference or out- 
er surface of disks for time stamps and other manufactures of métal, 
where previously thé trade had been compelled tb use hand tools, nec- 
essarilya much slower and more expensive process. The machine de- 
scribed în the Chase patent may be briefly explained to be a solid up- 
right support, carrying a knee upon which the pattern is placed, and 
withan arm above holding the block on which the character is to be 
engraved. Another arhi carries a bail; and socket joint, within the bail 
of which a shaft opérâtes up and down through a sleeve. This shaft 
carries at the lower end the cutting instrument^ and is also attached 
to a cord running over a pulley, by which a couMerbalance is applied. 
Theshaft; in the fofm-of an armiextends back thï'ough an opening in 
the upright, and, comîng down i and forward again, holds a pointer 
which can be plâced im contact with the pattern, and with which the 
pattefn is traced, while the movement of the point is reproduced on 
a smaller sbale by; the cutting instrument at the extrémity of the arm. 
_An alterilative form, in which theswinging ârm does not pass' through 
; the upright, but is divided into branches which unité lower down, after 
passingeach side ofthe cutting tool and work, is no différent in prin- 
ciple. The use of a properly sha^ed cutting tool enables, through the 
freedom of motion obtained from the bail and socket joint, an under- 
cutting, and the entire arm can be raised and lowered with the aid of a 
countefbalance, which allows the operator to lift the tracer from the 
pattern, at the same time thus raising to a proportionate extent the 
cutting tool. 

As has been said, the same éléments are présent in the devices used 
by the défendant; but, the défendant insists, in a différent combina- 
tion or form. 

Before any examination of earlier patents, or of the condition of the 
art was entered into upon the trial, the whereabouts of Mallonee were 
ascertained, and he was produced as a witness. He immediately claim- 
ed to be the inventor of' the device patented by Chase, and the first 
issue considered was therefore .whether the patent in suit was invalid, 
in "that it had not been taken out by the original inventor. The testi- 
mony upon this point has been substantially recitèd above. It is ex- 
tremely unfortunàte that such an issue could not be tried before the 
court, as the witnesses themselves should be listened to in order to 
give true weight to the testimony. The évidence seems to explain the 
complainant's^failuf'e to produce Chase, while the bitter feeling shown 
throughout the stàtéments of most of the witnesses leads the court to 
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conclude that, after such a length of time, and after.such disputes and 
disagreements as are testified to in connection with the différent par- 
ties thereto, taking into account his failure to secure a patent eyeri 
when building a similar machine, it does not seem that the défendant 
has proven with sufiicient certainty that the patent was not rightfuUy 
taken eut by Chase. Mallonee in one place testified that in October, 
1892, when he made the Stewart machines, he had heard that Chase 
had procured a patent, but Chase's application was not filed until the 
following year ; yet Mallonee did not interfère, nor had he made any 
effort to obtain a patent, which he says was valuable, for himself . Fur- 
ther, the sale of wheels bearing figures eut by a machine may show the 
output of a product more than two years prior to the application ; but 
the testimony shows that whatever use was made by the New York 
Stencil Works was secret, in so far as the machine itself was concern- 
ed. Experiments were being made, but the testimony does not seem 
to conclusively prove public use on the part of any person for so long 
a period as two yeafs previous to the summer of 1893, when the ap- 
plication was filed. As Mallonee left in July, 1891, and certainly had 
drawings or knew of the machine before leaving, there can be no doubt 
of the existence of the machine for the two years; but a public use 
was evidently avoided. As to the défenses of anticipation and the 
progress of the prior art, as shown by the testimony, a long discus- 
sion is unnecessary, in the view which is taken by the court of the pat- 
ents put in eyidence. : 

The prior inventions which hâve been set up by the défendant, and 
which are included in the record, fall immediately into separate class- 
es : First, those embodying merely the qualities of a pantograph, such 
as the patent to Ware, No. 190,797, issued May 15, 1877, and to Al- 
len, No. 11,923, issued November 14, 1854. It must be noted that the 
Ware patent contained the principles of a bail and socket joint, and of 
the sleeve to allow of the vertical movement of the tracer; but the 
Ware patent was confined to a drawing pencil for tracing designs, 
while in the Allen patent the idea of the pantograph or of the tracer, 
which was later on used by Chase, was applied to the carving of mar- 
ble or stone, and provided for vertical as well as horizontal movement, 
by the combination of two pantographs, one horizontal and one verti- 
cal. 

The second class of patents shows a development in the application 
of the pantograph principle to engraving machines, and in the Engle 
patent. No. 246,737, September 6, 1881, and his later patent of April 
10, 1883, No. 275,618 ; and in the Moore patent. No. 387,595, August 
7, 1888, many well-known ideas, which are also made use of in the 
Chase patent under considération, were combined in differing combina- 
tions to produce an engraving machine which would follow copy and 
operate over différent surfaces and différent levels. 

The third class of patents applied the same idea of the pantograph 
to the functions of carving métal, wood, and stone, and included in 
this class of patents we find the S. F. Moore patent, No. 384,995, June 
26, 1888; No. 409,695, August 27, 1889; No. 394,710, December 18, 
1888 ; the Luce patent of August 4, 1874, No, 153,836 ; the Hun- 
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zinger, No: 4jÔS,836, November 84, 1891; and, in a sensé, the Allen 
patent, No. 11,'923, November 14, 1864, previously mentioned. 

A still différent class of machines, and in some respects closely re- 
lated to the patent in suit, was that invented by Benton, .issued De- 
cember 22, 1885, No. 332,990. 

Benton's spécifications and drawings show a tool for cutting type- 
punches, in which he bas a swinging-frame, suspended by a universal 
joint, working on a fixed standard, which swinging-frame carried a 
pointer for tracing the pattem, and a rotating-cutter in said swinging- 
frame, supported by the universal joint, and with holders attached to 
the fixed standard for the pattern, and also for the block to be eut. 
The latter support also carrying the universal joint by which the oscil- 
lating arm is swung. The defendant's device, represented by the Day 
sketch, resembles this Benton machine more closely even than does 
the Chase patent, in that the connection used is a universal joint, rather 
than a bail and socket construction with a sleeve; but in the Benton 
machine the ehtire weight of the oscillating arm and its appliances 
rests upon the pattern, while the cutting tool is located on the under 
side or below the block to be eut, which nécessitâtes adjustment, and 
a holding of the work against the cutter, and of the pointer against 
the pattern, by means of a spring at the top of the arm. The freedom 
of motion andease of opération provided by the use of a counter- 
balance and of the sleeve, found in the Chase machine and the defend- 
ant's device, are not présent; and although Benton provides that he 
may change the relative position of the work and the tool, making the 
work stationary ând the cutting tool movable, he does not show a 
combination of the différent éléments covering the application of ail 
those éléments which are found in the claims of the Chase patent. 

The same thing is true of ail bf the patents which bave been recited. 
Nearly every idea made use of in the Chase patent can separately be 
traced from some other patent, with the exception of the principle of 
the counterbalance; but the Chase patent is shown to be useful and 
practicablCj the combination of thèse éléments is an advance over any 
<sne of the others, and no one of the others would disclose or teach 
the précise relative union of means for accompli shing the ends de- 
sired, without combining éléments which had never previously been 
joined for such a purpose in any one machine. As bas been said, the 
Benton machine may more nearly combine a number of thèse ideas, 
and it may bave been a shorter step from that patent to the Chase than 
frôiti any of the others; but there are certain defects in the Benton 
machine which bave beeri obviated in the Chase patent, and the prac- 
tical application of a combination which will remedy thèse defects 
seems to the court to be original with Chase and to be worthy of pro- 
tection by a patent. 

The défendant bas caused to be built a number of machines in which 
thèse same difïicùlties bave been removed in the same or an équivalent 
manner. The balland socket joint with the sleeve is neither improved 
Upon nor is any new combination shown by using the principle of a 
universal joint. ' ■ No différence lies in the fact that the patent in suit 
Jifts by the coiïnterbalance the erttire swinging arm, including the bail 
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and socket joint, while the defendant's machine lifts the swinging arm 
by means of the support forming a part of the universal joint itself. 
The device of Chase, set f orth in the f ourth daim of his patent, would 
seem to be inf ringed, and to hâve been a patentable novelty at the time 
the patent was issued. 

Claims 1, 2, and 3 might with much more reason be held to hâve been 
anticipated by the patents above referred to, and claims 5, 6, 7, and 8 
add nothing to the principles of the device set forth in claim 4, so 
far as the questions arising between the complainant's and defendant's 
machines are concerned. 

The complainant therefore may hâve a decree, based upon claim 4, 
of its patent, and also an injunction with référence to the alternate 
form of construction of the swinging or tracer arm, as described in 
claim 3, where said arm is stated to extend "down behind the standard 
and forward through said opening therein," the two constructions 
being substantially équivalent, and both being properly within the prin- 
ciples of the combination used by the défendant, although the précise 
form of the defendant's machine cannot be held to infringe the lan- 
guage of claim 3, just quoted, and hence no damage thereby has been 
proven or can be awarded on that claim. 



CRITCHER V. LINKBR, 
(Circuit Court, W. D. Wisconsln. Aprll 17, 1909.) 

1. Patents (§ 214*) — Licenses— Fobfeitube. 

Under a contract of .exclusive Ucense by a patentée provldlng for the 
payment of royalties, the maUlng of periodlcal reports, and that In case 
of dpfault on the part of the licensee the licensor might, on notice, ter- 
minate the contract, the f allure to make reports at the specifled times was 
not alone ground for such terminatlon, where in several Instances it was 
walved and reports made at longer intervais accepted wlthout objection, 
and where, by reason of extensiye inf ringements and litigatlon respecting 
the patent, It was for a time considered of doubtful value by both parties. 

[EM. Note. — For other cases, see Patents, Dec. Dig. § 214.*] 

2. Patents (| 218*)— Licenses— Construction and Opération. 

A provision in an exclusive license contract under a patent that, In 
case the patent should be held not infringed by a certain manufacture by 
"any court of compétent jurisdiction," the royalty should be reduced and 
limited In ail to a certain sum, must be construed as meaning a décision 
which should flnally settle the question of such infrlngement and a déci- 
sion of noninfringement by a trial court, which was reversed on appeal, 
dld not hâve the effect of reducing the royalty. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 218.*] 
8. Patents (1 214*) — Licenses— Right op Fobfeituee. 

By an exclusive Ucense contract under a patent It was provided tuai,, 
on failure of the licensee to pay royalties to the amount of $3,000, at the 
end of two years, the licensor might termlnate the contract on notice. 
At the end of the two years, such notice was glven ; the licensee having 
then paid royalties of about $3,450. The licensee had also expended a 
large sum in establlshing a manufacturing business under the patent. 
The licensor was obligated by the contract to protect tUe validlty of the 
patent and protect the licensee from infrlngements, but although one suit 

•For otlier cases sea same toplc & S nvmbeb lu Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 



' ' ' ' ^b ' aaàlj^ ^rrléd te à sttCC^jtftà iksue, and a décision of (Oie : appeUnte- 

1 court knstflteingitlie patent ofetato^ Qthei; tnfrIj;giog art^çlep were In tU» 

marlwtijsvbj<?^i RniiQtlcaU^ evtated ithe licengee from enjpyïnent of the 

patepi rKjgni^ ffeîW, that lindèr àùch facts â court oféquîty would not 

decrèff à 'caùcfelïatlon of thé ëoiStràct; ' "' 

[Ed., N<^t(B.— -For other cases, se^ Patents, Dec. Dig. f 2l4*] 

Jones, A|ci<^î|:fgtbn & Ames,,,for ,co|mpiainant. 
James Thompson, for defehdahtl 

S ANBOJfe-I^T, f District Judge. ..The complaînant îs the patentée in- 
letters patçpt ,7àl,,635, dated Febr^ary 7, 1905, on cônihination under- 
wear for wofiieai; the patent ha^v^ng been sustàined by the Circuit 
Court of À^ppeals of this circuit in L^ona Garment Co, v. Jenks, 164 
Fi^d. 188, decided July 22, 1908.1, IpLeona Garment Co. v. Jenks, 160 
Fed. 693, decidefi June 5, 1907, the patent was held valid, but very 
narrowly construed, and held not infringed by the "léeal" garment 
tjiejre in question. On appeal the decree was reversed, and the patent 
held valid and infringed by the "Idéal" garment. 

Shortly after the issue of the patent, Mrs. Critcher made an ex- 
clusive license, operating as an assignment, to the défendant for the 
full patent teirm, to make, use, and sell the garments in question. De- 
fendant had been for sevei| ,yea.rs the foreign buyer of H, W. Gossert 
Company of Chicago in ladies* furnishings, including laces, silk, linens, 
velvets, trimrtiîii'gs, embroiderîes,' and ribbons. She made her head- 
quarters in Paris, visiting America as often, as necessary. Both par- 
ties appeàred in court on thè hearing. They are able and compétent, 
^d both seçnï ,tq1)ë posâéssed of practical ability in an unysual degree. 
It- is, shown.fByj; the ^ecord,^ however, that çomplaiîia;iiît 'pccasionally 
mixed Christian Science withmattersof business, not iiivàriably pro- 
dïicïnif thë'beSt results. Upon the making of the contract défendant 
elÙblished hH^S^lf jn La Çrb^sjey Wis.j in thé business bf making and' 
sellîiig the giisojis. ; She hpw Jlpip 28 sevirinje; machinés, sortie of them 
made specially fb^ her, butfonhole machines, rufflèr, double-needle 
|na(5hioe, ançl Kèn^istitchçr. '' $iië ,advertised the bu?ine^s quite exten- 
sivély and atCQnsiâerable expense. : She hired: tiravèlijig salesmen and* 
à'fbrce ol nèédi'ewomèn, and estimâtes her > total investment in the 
Business ;at$35J000;:;. ■•'■.;, l\/./ \; ''• !" 

s,;i^); thç timÇuW recense wâs,.ril&iàe, complfiinant had 'à contract with' 
Charles A. Stevens & Co. of Chicago for, the, sale of. $60,000 of the 
garments in three-years, and .had commenced the, infnugement suit 
already ref erred to. The contraçt was assigned with the monopoly. 
Dettember 22,''1'905, the licensé agreement now sought to be cancelecl' 
^4? inade. IndbflS'ideration ôf ^1,600 paid down,^400 to be paid with- 
ijlj ici; days, àndj the, promigç, |i?, pay certain royalties, an exclusive 
îjoense for theifuUîpatent term: was given,:to miake and. sèll the patent- 
6d garments*' The stipulatedToyalty was 7iper i cent, of the gross 
sàles, payable January 25th,'April 25th, Jtily 25th, and'October 25th. 
If, at the end of the second year, the royalty paid ^hbtild not amount 

•For otlier cases seesàme toplc & f mni^EBÙ Dec. & Am. DJes.lSOftiidatei & Rep'r Indexas- 
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to $3,500, the licensor might annul the contract, provided she should, 
at the end of such time, give the Hcensee written notice of her désire 
to cancel it; and if the licensee should net, before the end of 90 days 
f rom the receipt of notice, pay the licensor, either as advance or ac- 
crued royalty, a sum sufficient, with that before paid, to make $3,500, 
the license should terminate. The $1,600 and $400 payments were 
to be regarded as advance payments on royalty. If the licensee should 
f ail to pay royalties, at the times specified, then at any time they 
should be at least 30 days in arrears, the licensor might terminate the 
license, after serving written notice of such termination on the li- 
censee, provided the amount of royalties in arrears should not be paid 
within 30 days from receipt of notice. 

The licensee agreed to make a written report to the licensor, on 
each payment day, of the total number of garments made and sold 
during the preceding three months, and keep accurate account books. 
The licensor was given the right of examination of such books. If the 
licensor should cause the contract to be terminated, she should, at the 
time of such termination, purchase from the licensee at cost ail her 
stock in trade connected with her business in the manufacture and 
sale of the garments, and should purchase, at a fair market valuation, 
ail her fixtures connected with said business. The licensor agreed, at 
her own expense, to protect the validity of the patent, and protect 
the licensee against infringement. In ail suits for infringement by 
the licensor the recovery was to be divided between the parties, in 
like proportion as if the infringing garments had been sold by the li- 
censee. If the licensor should not bring suit against any infringer, 
the licensee should hâve the option to do so within 30 days after writ- 
ten notice of infringement should be served on the licensor, and retain 
ail damages and profits recovered. 

The most important provision of the license contract foUows : 

"Slxteenth. In case Sald patent should be declared invalîd by any court of 
compétent jurlsdlction, or should be declared by such court as not Infringed 
by the garment heretofore manufactured by Jenks & Sutherland, for whlch 
suit for Infringement Is now pendlng against said Jenks & Sutherland, In the 
United States Circuit Court of the Northern District of Illinois, Northern 
Division, then the amounts herein specified by said second party to said flrst 
party, shall be reduced to one-half of the amounts so specified, and sald second 
party agrées that on ail undergarments of the klnd described and clalmed In 
said letters patent, which she shall thereafter make and sell, she will pay to 
said flrst party one-half of the amounts herelnbefore specified as royalties, 
untll the total sums paid by sald second party to said flrst party (exclusive of 
sald sixteen hundred dollars and said four hundred dollars), shall amount to flve 
thousand dollars ($5,000.00) ; It being agreed that said second party shall 
thereafter be relleved from further payments under this contract; and It 
being understood that the payment of royalties made by sald second party to 
said flrst party under said contract for foreign patents, shall be applled In 
maklng up said total of flve thousand dollars." 

A further oral agreement was made later between the parties by 
which défendant was to advance attorney's fées and légal expenses 
in the Jenks suit, to be credited as advance royalty. This she did until 
March, 1907, practically up to the time of the hearing of the Jenks 
suit in tiie Circuit Court, but refused to advance ariything further. 

Matters of dispute and mutual complaint soon arose. Défendant 
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complainéd tliàf her trade was désti-oyed by infringements everywhere, 
which con^lainànt did not stop, as she had agreed to do, and that 
the attorney^s bills in the Jenks suit were outrageously high, and after 
the décision ot the Jenks suit, holding no inf ringement, that the patent 
was so nàrrow as to be practically worthless. Complainant complain- 
éd that défendant did not furnish quarterly reports, did not pay at- 
tomey's bills as agreed, nor answer business letters, and, after the 
adverse deeisiony she for a time refused, through her husband, E. P. 
Critcher, acting as her agent, to put up any more money in the litiga- 
tion. Later she raised the money and procured the reversai. 

Soon after the sale commenced, the traveling salesmen reported 
infringing garments being sold, and this interfered quite seriously with 
the disposition iof the "Leona" garments, as they were called. One 
of the infringing garments was made by Madame Tiede-Kugel, of 
New York, and another, called the "Idéal," by Geneviève Sutherland 
of Chicago. The last was the one held an iiif ringement by the Court 
of Appeals. The Tiede-Kugel garment was found to be on sale ail 
over the country. The traveling salesmen reported infringements 
everywhere they went. Complainant wrote défendant March 24, 1907, 
that the largest houses in America were manufacturing the garment, 
"infringing our claim, and it will take money to fight this claim." 
Ivater, however, she learned she had been misinformed, and that this 
statement wa^ not strictly true. The record clearly shows that the in- 
fringements çncountered by défendant in attempting to market the 
gôods were most dlscouraging, and amounted nearly, if not quite, 
to an éviction from the substantial enjoyment of the patent right. 
Walker on Patents, § 307; White v. Lee (C. C.) 14 Fed. 791. 

By the license dontract complainant agreed to protèct the patent, and 
protect défendant against infringements ; and under the: rule stated by 
Judge Drummdnd in Goodyear v. Honsinger, 2 Biss. 1, 3 Fish. Pat. 
Cas. 147, Fed. Cas. No. 5,572, complainant performed her duty under 
the contract, by prosecuting the Jenks suit and waming infringers. 
•But she could not stop inf ringement nor prevent the ouster. The 
chiéf question M the heafing was whether the notice of annulment 
givenby complainant to défendant January 29, 1908, was effectuai and 
^ufficient gi^ound tô requirea decree of rescission. It was stated in the 
riotîcè that it was given for defendant's failure to make the quarterly 
statëmènts, and an alleged failure -to pay the stipulated royalty of 7 
per cent., and up to the minimum of $3,i500 due at the end of the 
second year. . . - * ^ 

As to the failure to make qtiart,erly reports: Early in March, 1907, 
defendatît made a written statement showing the amoùnt in dollars 
anà cents of' the garments sold from April 1, 1906, to February 38, 
1907, by months, and Computing the royalty at 7 per cent. This state- 
ment is referred to in complainant's letter of March 23, 1907, and was 
cklled for % her letter of Marcli 8, 1907. The next statement was 
from Decerilber 22, 1905, to December 1, 1907, not showing monthly 
sales, but grbû'ping those oï sévëral months together. The royalty was 
computed at 3% per cWiit., on the theory that the Jenks garment had 
been held lioti an infrinè^eriient, and that the contract rate was thus 
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diminished one-half. It does not appear when this statement wae 
made. Neither of thèse statements was strictly according to the con- 
tract, but no objection on'that ground was made by complainant. In 
January, 1908, complainant availed herself of her contract right to 
examine defendant's books, employing an accountant for that purpose. 
He reported January 30, 1908. He found that défendant had paid 
(including interest) $3,450.41, and overpaid her the sum of $588.43, if 
the royaity was computed at 7 per cent., and $1,683.65, if computed at 
3% per cent. About the date of this report, and on January 29, 1908, 
complainant served notice in writing purporting to cancel the license 
contract for the alleged f allure to make quarterly reports, and for the 
alleged f allure to pay royaity at 7 per cent., and up to the contract 
minimum of $3,500 at the end of the second year. Three other state- 
ments similar to the one of March, 1907, were made ; one February 
12, 1908, one March 25, 1908, and the last June 26, 1908. No further 
payments on the license hâve been made. 

It is claimed by défendant that the reports made substantially corn- 
plied with the contract, that it would hâve been useless for her to re- 
port for the period up to January, 1908, covered by the reports of the 
accountant, and that complainant had led her to believe that strict re- 
ports would not be required. The correspondence shows that on 
January 19, 1906, complainant said she was in no hurry for a report, 
and on July 30, 1906, that if défendant was still without a bookkeeper 
she would wait. Nothing further appears until after the Circuit Court 
décision, when complainant, on October 3, 1907, demanded a report. 
This was met by a re'ply from défendant stating that the contract was 
broken, and it was therefore unnecessary to make further statements. 
On November 32, 1907, there was a further demand for a statement, 
foUowed by that of December 1, 1907 ; and on November 29, 1907, de- 
fendant wrote claiming a failure of considération, and asking a propo- 
sition of settlement. 

In view of the fact that statements were made in March and Decem- 
ber, 1907, not objected to, and that after the reports of the accountant 
of January, 1908, a report up to January 1, 1908, would hâve been an 
idle ceremony, of no possible use to complainant, I conclude that this 
ground of forfeiture was not sufficient. Jones, etc., Co. v. Crary, 234 
111. 26, 84 N. E. 651; Dénsmore v. Tanite Co. (C. C.) 33 Fed. 544. 

As to the other ground, the case présents some difficulty. That 
ground was that défendant had not paid the 7 per cent, royaity, up 
to the $3,500 minimum. It is necessary to examine the contract to dé- 
termine whether the royaity was not 31/2 per cent., and the minimum 
$1,750, in which case the défendant had overpaid. If it was $3,500, 
she was about $50 short. The contract provides that, if "any court of 
compétent jurisdiction" should déclare the patent not infringed by the 
Jenks garment, "then the amounts herein specified * * * shall be 
reduced to one-half of the amounts so specified, and said second party 
agrées that on ail undergarments * * * which she shall thereafter 
make and sell she will pay one-half the amounts * * * specified 
as royalties, until the total sums paid (exclusive of the $1,600 and $4:00) 
169 F.— 42 
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shall anjount. to $5,000, it beiijg agreed that said second party shall 
thereaftér.Be,,reUeved frorn furtnpr payménts tinder this çoptract." 

The. parties rnust hâve known that any decrçe of nonirif ringement 
might be appealed and reversed. It must be inferred that they were 
referring to a decree which should finally settle such infringement. If 
not, then complainant is put in the position of giving up ail her monop- 
oly for $7,000 if it should happen that any Circuit Court erred in hold- 
ing the patent void, even though the error were speedily corrected ; or 
if the Cir-cuit Court for Illinois should erroneously déclare noninfringe- 
ment by the Jenks garment, and such error be also speedily corrected. 
It must be supposed that the contracting parties intended to provide for 
contingencies which might destroy the monopoly, and not tliose having 
only a temporary influence. In this view the term "any court of com- 
pétent jurisdiction" quite clearly was intended to mean one whose deci- 
sit)n would be final. Evidently the term was not employed in its tech- 
nical sensé, but the word "compétent" was intended to, mean compé- 
tent to,, finally settle the question. The opposite interprétation leads 
to highiy unjust results, and should be excluded unless the plain intent 
requires its adoption. • . 

The only remaining question is whether complainant was in a posi- 
tion' to jrenounce or annul the license by the notice pf January 29, 1908. 
Défendant had pâid ail royalty due up to the time of thé notice except 
abolit $50; but complainant had been unablè to accpjnplish very much 
by 'way of prevéï^ting infringement. As has been seen, défendant, after 
large outlay, was substantially evicted. While it cannot be said that 
complainant had broken her contract to protect,.yet she had at times 
shownlittje disposition to carry out that contract. She wrote on Oc- 
tober 14, 1906,: t^at she would willingly go on with ail infringement 
suits if she had the money, "but as I hâve not I fail, tp protect the pat- 
ent." Her teact^er in the mysteries of Christian Science had deluded 
her intd the belief that, as she had given up the "little garment" to de- 
fendant, she must also give up thinking about it, "for tyifo people can- 
not work pn the sâme.problem unless they constarjtly knôw each other's 
thought, and knôw they are working in perfect hârmony. So I give 
Up ail the work to you unreservédly and entirely. Mr. McRoberts 
(her patent attornéy) can attend to ail the work in the infringement 
cases." While this f oolish déclaration should not be t^ken too strongly 
^gainst complainant in view of her mental state at thé time, and her 
héroic later efforts to obtain a reversai of the Jenks decree, yet she 
shoWs she did not hâve much regard for her obligation to protect. On 
June 10, 1907, just after the adverse décision in the Jenks suit, E. P. 
Critcher wroté défendant he Tvould advance no more money in the 
litigation. Complïiinant testified that after this décision she made no 
spécial efforts to protect the patent outside the Jenks suit. In that 
suit, however, her zeal- was wonderful. S^e pawned her jewelry, sold 
hér rugs, tapestries, and furnituré, and borrowed ail she could to prose- 
cute the appeal. fii this way she ràised $1,650, and is^tiU in debt toher 
attorneys. Probably she did ail the law required, but at the &ame 
time, while she was making thèse làudable efforts, inf ringements were 
multiplying to défendant's gréât înjury. The situation invblved delay 
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and conséquent loss to défendant, who was practically ousted from ail 
bénéficiai use of the nipnopoly, and at the sanje time called on to put 
up more money. 

Another f act which rtiay hâve influenced the situation somewhat was 
that in the statement of December 1, 1907, the rpyalty was computed 
at 3y2 per cent., and no objection or protest by complainant. Her ac- 
countant also stated the account at both rates. Défendant may well 
hâve supposed that complainant acquiesced in her construction that aft- 
er the adverse décision the royalty was eut in twp. It is true that the 
notice of renunciation requires payment at 7 per cent., up to $3,500, 
so that this theory of acquiescence should not be given any great 
weight. 

While I find that complainant did ail the law required to pre.vent in- 
fringement, yet because she did not succeed, because défendant was 
practically evicted, because of the relatively small sum due from her 
when the notice was served, and in view also df the large outlay of 
défendant, much of which would be lost even if complainant should be 
required to purchase the stock in trade and fixtures, it is évident that 
it would be highly inéquitable to give efïect to the notice of renuncia- 
tion. By the tenth clause of the contract défendant must pay $5,000 
for the year 1908, and a like sum every succeeding year, or the con- 
tract may be canceled. Were it not for the fact that complainant has 
been ofifered a large sum for a half interest in the patent, it is probable 
she would not seek to enforce cancellation. At ail events, it would be 
highly unjust to decree it for the reasons stated. 

A decree wiU be entered dismissing the bill without costs for or 
against either party, but the défendant directed to pay such fées of the 
clerk of this court as may be unpaid. 



WESTON ELECTRICAIi INSTRUMENT 00. T. AMERICAN INSTRU- 
MENT CO. et al. 

(Circuit Court, E. D. iPennsylvanla. March 20, 1909.) 

No. 213. 

Patents (§ 297*)— Suit fob iNrBiNGïaiÉNT— Preliminabt Injunction. 

Whlle, as a gênerai rule, an adjudication of the validity of a patent wlll 
be required as a basls for tlie grantlng of a prellminary injunction against 
its infrlngement, it wlll not be required where the patent has been sustain- 
ed by the Patent Office in interférence proceedlngs with défendants and 
on successive appeals therefrom Is clearly one of merit, and It also clearly 
appears that one of the défendants to whom the Invention was disclosed 
by the patentée fraudulently approprlated and patented it as his own. 

[Ea. Note. — For other cases, see Patents, Cent. Dlg. §§ 481-488 ; Dec. 
Dig. § 297.» 

Grounds for dental, of prellminary Injunctlons in patent infrlngement 
suits, see note to Johnson v. Eoos Mfg. Co., 72 C. C. A.. 123.] 

In Equity. Suit for infringement of letters patent No. 906,498, for 
shunts or electrical résistances, granted to Edward Weston December 
8, 1908. Motion for preliminary injunction. Motion granted. 

*For otber cases see same topic & { numbeb in Dec. 41c Am. Dlgs. 1907 to date, & Rep'r IndexM 
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• The blll allège? that the individual défendants, Benecke, Fischer, and Blddle, 
who were fbmér employés of the eomplainant, had conspired to utilize the 
secret and èonfldentlal knowledge of the complalnant's secret processes, 
devices, Inventions, and trade secrets galned while in complalnant's employ 
for thelr Individual gain and profit by making, uslng, and selllng devices made 
by the complalnant's secret processes, and embodying the Inventions owned 
by the eomplainant, Including the Invention of the patent In suit, and In fur- 
therance of ^udi conspiracy, and to évade personal Uablllty, had formed the 
défendant œrpbratio'n American Instrument Company, as a cloak under whleh 
to shleld thelr unlawful acts and to escape personal Uablllty. The patent in, 
suit. No. 900,498, was granted to Edward Weston, assigner of the eomplain- 
ant, upon an application whlch had been In interférence vrith United States 
patent NoJ 845,997, granted to thé défendant Benecke, assigner of the défend- 
ant American Instrument Company, the latter patent havlng issued March 5, 
1907, and belng for the same Invention as the letters patent in suit. As soon 
as thls Benecke patent Issued, Edward Weston, président of the comjplainant 
Company, caùsed an application to be flled in his name for the same Invention 
set forth in lètters patent No. 845,997, and requested that an interférence be 
declared between his application and the said letters patent No. 845,997. The 
interférence was declared and testlmony taken on behalf of Edward Weston, 
Benecke, howeyer, electlng not to take any testlmony, and the Issue came on 
for hearlng before the examiner of interférences, who awarded prlority of 
Invention to Weston. Subsequently Benecke appealed in order to the board of 
examiners in chlef, the Commissioner of Patents, and the Court of Appeals 
of the District of Columbla from thls décision of the examiner of Interfér- 
ences. The board of examiners in chlef and the Commissioner of Patents 
afflrmed the décision of the examiner of interférences, and awarded origlnallty 
and prlority of Invention to Weston, and the Court of Appeals of the District 
of Columbla dlsmlssed Benecke's appeal,On the ground that he had not duly 
perfected his appeal. 

The évidence taken In the Interférence sbowed that Weston concelved the 
invention set forli In the Issues and had disclosed the same to the défendant 
Benecke whîle Benecke was In the employ of the Weston Electrlcal Instrument 
Company, the eomplainant, and glven him instructions to asslst In reducing 
the invention to practice. Benecke, after his discharge from the eomplainant 
Company, flled an application wlthout the knowledge of Weston, for the Inven- 
tion whlch Weston had disclosed to him upon whlch application said letters 
patent No. 845,997 were issued. The défendant Company, under the direction 
of the individual défendants, made and sold devices embodying the invention 
of the said patents Nos. 845,997 and 906,498, and shortly after the issuauce of 
the letters patent In suit, upon ^thè terminatlon of the said Interférence, eom- 
plainant flled Its blll of complaint, and moved for prellmlnary injunctlon 
against the above-named défendants, relylng In- part upon the resuit of the 
Interférence proceedlngs. 

The défendants American Instrument Company, Benecke, and Blddle Inter- 
posed a demurrer^ whlch was overruled, wlth costs, and the défendant Fischer 
flled a plea whlch was stricken fron» the files, wlth costs, Bach of the said 
patents Nos. 845,997 and 906,498 récite in the spécifications that the invention 
therein is an Improvement over the Invention- of letters patent 497,482, Issued 
May 16, 1893, to, Edward Weston, the patentée of the letters patent in suit. 

Horace PettJt and Seward Davis, for eomplainant. 

ARCHBAIvD, District Judge* (orally). I suggested when I agreed 
to hear tiiis motion that I should tiave to dispose of it upon the argu- 
ment without taking the papers; and while I hâve only heard one 
party, and it is always unsatisfactory to décide a case without hearing 
from both, the case has been so fully and clearly presented that I will 
proceed, notwithstanding the lack of this, to the order which I propose 
to make. 

1 Speclally asslgned. 
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The case as it îs disclosed appeals strongly to a court of conscience. 
There has been a complète and unblushing appropriation of the in- 
vention — a clear "steal" in the words of the street. • The proof of this 
does not rest alone upon the affidavits filed, but has been established by 
the proceedings taken and the various and protracted appeals prose- 
cuted in the Patent Office. It would be somewhat of a reflection upon 
the court ■ under the circumstances if it were not willing to move 
promptly at the very outstart in such a case. It is true that ordinarily 
in applications for preliminary injunctions based upon infringement of 
letters patent an adjudication of the validity of the patent is required 
as a basis on which to grant this extraordinary relief ; but the patent in 
suit has already been subjected to close and critical examination and 
by reiterated adjudications on appeal has been sustained, so that inde- 
pendent of any idea which I may hâve got from the argument, which 
certainly is strongly in its favor, and even if there existed any doubt 
in my mind, which there does not, I certainly would be inclined to 
yield my judgment for the time to the careful considération which 
has been so shown. After an independent examination, however, of 
my own, such as it is, I see no occasion to doubt anything with regard 
to it. The device is clearly One of merit, and an inventive advance not 
only upon the existing art, but upon the previous patent granted to the 
same inventer, and the appropriation of it in the patent to the défend- 
ant the American Instrument Company, as assignée of Benecke, is very 
clear; no substantial distinction between them being able to be made. 
It would be an injustice therefore to allow a bankrupt concern, such as 
the défendant now is, and the other parties who hâve stood iri confiden- 
tial relations to the complainant company, to go on taking advantage of 
the wrong that they hâve perpetrated. And it would be a reflection on 
the court did it hesitate to brush aside in the interest of justice the 
technical défenses which the defendant's affidavits suggest. 

Let a preliminary injunction issue as prayed for. 

NOTE. — On April 16, 1909, upon a motion by the défendants for 
a rehearing of the above motion for preliminary injunction, after ar- 
gument by counsel for the défendants in support of the motion, and by 
counsel for complainant in opposition, a rehearing was denied. De- 
fendants' motion for stay of proceedings was also heard and argued 
at the same time, and was also denied. 



SOOTT V. LAZELL et al. 
(Circuit Court, S. D. New York. January 21, 1909.) 

Patents (§ 298*)— Suits fob Infbingbmènt— Pbeliminaky Injunction. 

A preliminary Injunction agalnst infringement of a patent wIU not be 
granted, when the question of Infringement Is In serlous doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 478; Dec. Dlg. § 
298.* 

Grounds for déniai qî preliminary Injunctions In patent infringement 
sults, see note to Johnson v. Foos Mfg. Co., 72 C. C. A- 123.] 

*For othar caae» sm same toplc & l mumbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r In&«xM 
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In Equity. On motion for prelirainary injunetioQi "! - ■ ; 

MaciJonald &' Màèdonald/fOrcompIâinaili. '^ ' 

Grâfton L. MèGill, for défendants. " ' ' ■ ' 

^■'1 J 1 1.,;; ■:';■, ., ■' ■'■■■:: :■■-,: i- . , • ■ 

^ NOYES, Circuit Judge, One of the éléments of the çlaîip in ques- 
tion is the séries bf slits in the lower portion of the bùstlè connected 
togèther at théir édges. The défendants' device does tiof hâve this 
séries of slits. Whéther the défendants' hiethod of 'gâtHering in the 
material is an équivalent for them is a question too doùbtful tO be 
detei'mined upon a motion for a prelimin^ry injùhction. 
The motion is denied. 



RHEIMS CX). V. UNITÏÏP STATES. 

(Circuit Court, S. D. New York. I^ebruary 16, là09.) 

No. 4,155. w: 

1. CusTOMS Dirriœs (§ 44*) — Olassifioation— ïïdESEHAiE Goopé. 

Trlmmed and untrlmmed hats, and bralds, composed 'oï horsehalr, are 

respectlvely dtitlable by similitude as straw bats, trlmmed and untrlm- 

nued, aM strawtlîralds, sultable for hats* under Tarlff Aet July 24, 1897, c 

W., § 1, Seheduje N, par. 409,.3Q Stat. 189 ^^U. S. Comp. St.. 1901, p. 1673). 

[Êjl. Note-T-Fp?- otber casw,. s^e Custçinjp butles, Dec^Dl^f, § 44.*] 

I ^ , II) ;tne proof of the characteir ôf Importe^ gpods It Is not essentlal that 
saiîii>!lœ should bW produeéd.' ' î^roof by dtbér means Is përniîsslble. 
[Ëdi Note.-^Fàr other csîses, see Custonra Dutles, Dec. Dlg. § 52.*] 

On AiJplicatiort for ReyieW of a Décision by the Bbard of United 
States General Ajjfjràisers. ' ' 

The décision below, which is reported as G. A. 6,223'(T. D. 26,897), 
related tp importation? at tlie port of N^^ York. The articles in con- 
trôver^y consistéd' of tfimrtifed' and un'trimmed hatS, îihd of braids, 
which Hvferè"àssè^s'Ç(| under Tài-iff Actjuly 24, 1897, p. il; § 7, 30 Stat. 
â05 '(tJt.''Si Comiii St.. 1901, 'f). 1693), àrid Sectioii 1, Schedule L, pai-. 
390, 30 Sikt. 187 (Û. S. Comp. Ô't. lÔOiyp. 1670), as silfe' hats and silk 
brâidsi'byyimilitttdé/ The board fôund thëm to be composed wholly or 
in chief value of imitation horsehaii', arid held them to liâve been prop- 
erly assessed. 

Paragraph 409, Schedule N, 30 Stat. 189 (U. S. Comp. St. 1901, p. 
1673), mentioned in the opinion of the court herein, reads as follows, 
so far as pertinent : 

"409. Braids * ' * *■ composèid wholly of straw, • • • sultable for 
maklng or ornamenttogf bats, f" • * Ifbleached, dyed, colored or stalneâ, 
twenty per centnm ad: valorem î . bats * * ";, coinposed <)f , straw, » • • 
whether wholly or partly manufaetured, but not trlmmed,,. thlrty-flve par 
centuni ad, valorem ; !,£ trlpimed, flfty per ceptum ad valprpni." 

Falden & "VVebster (Henry J. Webster, of counsel), for importers. 
Ôsgobd'NichoIs, Asst. U. S. Atty. 

f^or otli«r cMei sea aame topic:& { MVMBBBin Oec. & Am. Slgs. 1907 ta date. 4b Rep'r Ind^9> 
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HOLT, District Judge. The articles in this case, the duty upon 
which is in controversy, are certain Waids tised for making hats and 
certain kinds of hats. The importer claimsthat they are composed 
wholly or in chief value of real or natural horsehair. The Circuit Court 
of Appeals bas held, in Paterson v. United States, 166 Fed. 733, that 
horsehair braids used exclusively in the manufacture of hat's are duti- 
able by similitude to braids wholly of straw, suitable for making hats, 
enumerated in paragraph 409 ; and under that décision thèse articles, 
if in fact composed of natural horsehair, should be taxed under para- 
graph. 409. No samples of the articles in question were produced upon 
the argument, and tbe brief of the government's counsel says that none 
were placed in évidence before the Board of Appraisers. The govern- 
ment's counsel claims that this appeal should be dismissed on the ground 
that, no samples being produced, the court cannot pass upon the ques- 
tion what the goods were. But I take it that, if samples were not pro- 
duced before the Board of Appraisers, the character of the goods may 
be proved by évidence. The évidence in this case is uncontradicted that 
ail of the goods importée, except certain goods, marked in the invoice 
"crinol," are made of natural horsehair. The witness before the Board 
of Appraisers testified that the goods were made of horsehair, but the 
appraiser in his appraisal states that they are goods made of imitation 
horsehair. It appears in évidence that the term "horsehair" is com- 
mercially applied to goods which are in fact' imitation horsehair, but 
the évidence before the appraisers was absolute that the goods were 
horsehair; ànd on the appeal in this court affirmative évidence was giv- 
en that they were not imitation horsehair, but were actual horsehair. 
Under tbçse circumstances, it seems to me that I am bound by the rec- 
ord. The évidence being absolutely uncontradicted that the goods in 
question were natural horsehair, I think that the décision of the ap- 
praisers should be reversed, and that the goods should be assessed for 
duty under paragraph 409, in conformity with tbe case of Paterspn v. 
United States (C. C. A.) 166 ^ed. 733. 

Extract from Order. . 

It is ordered, adjudged, and decreed that there was error in said pro- 
ceedings before said Board of General Appraisers, that their décision 
be and the same is hereby reversed, and that the entries of merchandise 
involved herein shall be reliquidated as foUows: 

(1) That ail items designated on the invoices as "crin braids" shall 
be reliquidated at 20 per cent, ad valorem. 

(2) That ail items designated on the invoices as "horsehair bat" and 
as "chapeaux crin" shall be reliquidated at 35 per cent, ad valorem. 

(3) That ail items designated on the invoices as "horsehair trimmed 
hat" shall be reliquidated at 50 per cent, ad valorem. 
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., WANAMARBR T. UNITE» STATES, 
(Carçiiit Court, B. D. Pennsylvanià. Aprll 2, 1909.) 
No. 69 (1,973.) 

1. CusTOMS Dûmes (§ 44*) — Olassimcation— Hoesehaib HAts— Similitude. 

By vlrtuepf the similitude clause, horsehalr hats are dutiable at the 
rate provided for "hats of straw * * » net trlmmçd," by Tariffi Act 
July 24, 1897, 6. 11, § 1, SchedUle N, par. 409, 30 Stat. 189 (U. S. Oomp. 
St. 1901, p. 1673). 

[Ed. Note.--For other cases, see Customs Dutles, Dec. Dlg. § 44.*] 

2. Courts (J 96*)— CTomitt. 

Thls Court WllI follow the décision in a customs case by the Circuit 
Court In thie Second Circuit, In order to avold conflict of décision between 
the collection districts of th« two jurisdlctions. 

[Ed. Note.-— For other cases, see Courts, Cent. Dlg. § 327; Dec. Dlg. 
§96.*] 

On Application for Review of a Décision by the' Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,606 (T. D. 28,217), 
affirmed the assessment of duty by the coUector of customs at the port 
of Pfailadelphia on importations by John Wanamaker. 

Comstock & Washburn (George J. Puckhafer, of counsel), for im- 
porter. 

J. Whitaker Thompson, U. S. Atty., and Jasper Yeates Brinton, Asst. 
U. S. Atty. 

J, B. McPHERSON, District Judge. The merchandise in question is 
untrimmed hats made of horsehair, and was assessed for duty by the 
Board of General Appraisers uiider Act July 34, 1897, c. 11, § 1, Sched- 
ale L, par. 390, 30 Stat. 187 (U. S. Comp. St. 1901, p. 1670), by simil- 
itude to silk wearîng apparel. The importer contends, inter alia, that the 
assessnfent should hâve been made under paragraph 409, Schedule N, 
30 Stat. 189 (U. S. Comp. St. 1901, p. 1673), by similitude to "hats of 
straw * * * not trimmed," and this position I think should be 
sustained. My reason for thus ruling is found in the f act that the Cir- 
cuit Court fortjie Southern District of New York has recently decid- 
ed the précise question jn Rheims y. United States, 169 Fed. 662; the 
opinion of Judge Holt being based on Paterson v. United States, a 
case in the Court of Appeals for the Second Circuit that has just been 
published in 166 Fed. 733.. The government argues earnestly that 
: Rheims v, Uiiited States should be disregarded, because the opinion 
does not show that the court considered the position now taken by the 
United States attorney in support of the board's classification; but, as 
it seems to me, thJs, argurnent does not furnish a sufficient reason for 
making an exception to the rule of comity that has been frequently ap- 
plied in this circuit in order to avoid conflict of décision between the 
collection districts of New York and Philadelphia. Murphy v. Unit- 
ed States (C. C. A.) 162 Fed. 871 ; Hill v. Francklyn (C. C. A.) 163 
Fed. 880 ; Vandegrift v. United States (C. C.) 164 Fed. 70. If the 

*For oUier cases see same toplc & i nvmbsb in Dec. & Am. Dies. 1907 to date, & Eep'r Indexes 
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government is not satisfied with Judge Holt's décision, it should be re- 
viewed in the Second Circuitj or it may in effect be attacked hère by an 
appeal in the présent proceeding, since my ruling is rested wholly upon 
the authority of tbat case. 

The décision of the Board of General Appraisers is reversed, and it 
is now ordered that the merchandise be assessed for duty under para- 
graph 409. 



UNITED STATES v. A. & H. VEITH. 

(Circuit Court, S. D. New York. March 29, 1909.) 

No. 4,213. 

OnSTOMS DtJTIEB (§ 26*) — CLABSincATION— "Pbessed ob Stampbd Shapes." 
Tariff Act July 24, 1897, c. 11, § 1, Schedule O, par. 135, 30 Stat. 161 
(U. S. Comp. St. 1901, p. 1638), relating to "pressed or stamped shapes," 
Includes steel stamplngs which hâve been pressed or stamped Into an open- 
work or ralsed pattem and are used in manufacturlng ornaments, etc. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 26.*] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,393 (T. D. 27,131), 
reversed the assessment of duty by the coUector of customs at the port 
of New York. The opinion filed by the Board of General Appraisers 
reads as folio ws : 

FISCHER, General Appralser. The merchandise In question Is descrlbed 
on the Invoiees as "steel ornaments," "steel stamplngs," and "métal stampings." 
Duty was 'assessed thereon at the rate of 45 per cent, ad valorenj under the 
provisions of Tariff Act July 24, 1897, c. 11, § 1, Schedule C, par. 193, 30 Stat. 
167 (U. S. Comp. St. 1901, p. 1645), as manufactures of métal ; and it Is claimed 
to be dutiable properly "at the appropriate rate for eheared, pressed or stampr 
ed shapes" in paragraph 135, 30 Stat. 161 (U. S. Oomp. St 1901, p. 1638). 

Wé flnd, from the testlmony and the samples admittefl in évidence, that the 
articles are produced by being stamped out of a sheet or strip of steel, into 
meter lengths of open-pattern ralsed work, slmulatlng "steel-point" work. 
The sheet is then sheared to the desired wldth. The résultant is a strip of 
fancy steel work, which, when eut up, is ready to be sewed on garments or 
hats. Somé of the goods in question hâve been so eut ofC and are in the 
;form of Indlvidual ornaments. 

In G. A. 6,170 (T. D. 26,773) the board held that steel-point ornaments were 
dutiable under paragraph 193 at 45 per cent, reversing the décision of the 
collecter assessing duty at 60 per cent, under paragraph 434, Schedule N, 30 
Stat. 192 (U. S. Comp. St. 1901, p. 1676). In that case, however, there was 
no clalm made under paragraph 135, and hence the point now before us was 
not passed upon. But there are a number of other adjudicated cases which 
tend strongly to support the contention of the Importers herein, and which are 
conclusive, in our opinion. In favor of the clalm under paragraph 135. In G. 
A. 5,927 (T. D. 26,061), the prevailing opinion held that steel wool, an article 
manufactured from steel wlre, the latter Itself a completely manufactured 
article, the steel wool being, in the condition Imported, a finished product 
ready for the use to which it is applied, was dutiable under paragraph 135 as 
steel in ail forms and shapes, uot speclally provided for, as against the govern- 
ment's contention that it was dutiable as manufactures of steel. On appeal 
thls décision was afErmed In the cases of Buehne v. U. S. and D. S. v. Buehne 
(cross-appeals, 0. C.) 140 Fed. 772 (T. D. 26,452), and in so decidlng Judge 

'*For other cases lee lame topic & l mmsEB In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Townsend cited TJ. S. v. Binney, 82 Fed. 992, 27 C. C. A- 347, and Boker y. 
U. S., 97 Fed. 205, 38 C. C. A. 114, as authorlties for the proposition tliat para- 
graph 135 Is a more spécifie provision tlian paragraph 193. In tlie Binney 
Case small particles of steel, used in sawing stone, were tield by the Circuit 
Court of Appeals to be dutiable as steel In forms. In Morris v. U. S. (C. C.) 
140 Fed. 774 (T. D. 25,183), an engraved steel plate used In the manufacture 
of plate glass was held to be dutiable under paragraph 135 ; the board's decl- 
filou holding It to be a manufacture of métal being reversed. In G. A. 5,682 
(T. D. 25,296) steel shapes, some flat and some curved, with slotted holes drilled 
through, were held to be dutiable under paragraph 135 as "plates and steel in 
ail forms, not speclally provided for," and no appeal was taken from thia 
décision. 

In ail thèse cases the articles were complète as imported — ^that is, they were 
flnished products. Certainly the reasoning which impelled the courts and the 
board to classify them under paragraph 135, which It Is urged was Intended to 
provide only for merchandise in the nature of materlal to be made into 
manufactured goods ready for use, applles much more strongly to the goods 
before us, which consist of material for the use of manufacturers in fabricat- 
ing so-called steel-point ornaments, buckles, etc., for attaching to women's 
wearing apparel. Under the authorlties we are constrained to hold that the 
clalm under paragraph 135 bas been successfully malntained. 

The protests are sustained, and the décision of the collecter reversed in 
each case. 

J. Osgood Nichols, Asst. U. S. Atty. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importers. 

HOLT, District Judge. Appraisers' décision affirmed. 



THEODORE W. MOBRIS & 00. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 29, 1909.) 

No. 5,265. 

CusTOMS DuTiEs (§ 26*) — Classification— Steel Plates— "Plates and Steel 
IN All Fobms and Shapes." 

The provision in Tariff Act July 24, 1897, c. 11, § 1, Schedule C, par 
135, 30 Stat. 161 (U. S. Comp. St 1901, p. 1638), for "plates and steel 
in ail forms and shapes," does not include plates that hâve been manu- 
factured Into semé other conlpleted commercial article, such as a so- 
called engraved steel table, consistlng of a rectangular slab Inclsed with 
a pattern to be impressed upon plate glass. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. | 26.*] 

On Application for Review of a Décision by the Board of United 
citâtes General Appraisers. 

The décision below, which is reported as G. A. 6,744 (T. D. 38,888), 
affirmed the assessment of duty by the collector of customs at the port 
of New York. The opinion filed by the board reads as follows : 

FISCHER, General Appraiser. According to the involce description the 
merchandise is an engraved steel table. It was assessed with duty under 
Tarife Act July 24, 1897, c. 11, § 1, Schedule C, par. 193, 30 Stat. 167 (U. S. 
Comp. Sti 1901, p. 1645), as a manufactured article composed of steel, not 
speclally provided for, and is claimed to be dutiable properly at the applicable 
spécifie rate, according to value per pound, as "plates and steel in ail forms 
and shapes not speclally provided for," under par. 135, 30 St'at. 161 (U. S. 
Comp. St. 1901, p. 1638). 

*For otlier oases see same topic & S numbub in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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It appears, from the testlmony of the importer taken at the hearlng, that 
the so-called steel table Is lu fect a slab of steel 15 feet Ippg, 4 feet 2 Inches 
wlde, 6.6 Inches thick, welghlng 13,384 pounds, and wbrth 17,850 marks. 
The article is not Importée as a table, but as a table top, to be mounted after 
Importation on a wooden frame. It Is a slab of steel covered on one slde by 
an engraved or depressed design, whlch runs to wlthln about 1 or 1.5 Inches 
of its edge, and Is to be used in the manufacture of a certain klnd of plate 
glass. Glass Is pressed or roUed agalnst this steel table top, and takes 
the impression of the pattern from its engraved surface. 

In G. A. 4,650 (T. D. 21,975), an engraved plate in the form of a table top, 
which vras used by glass manufacturers fbr making devlces or figures on 
plate glass, was not regarded as a plate of the klnd provided for in paragraph 
166, 30 Stat 165 (U. S. Comp. St. 1901, p. 1643), which were held to be only 
such as are used for prlnting on paper or slmilar materlal. In that case the 
présent issue under paragraph 135 was not ralsed. A question slmilar to that 
hère Involved arose in G. A. 5,409 (T. D. 24,626), wherein the Importera' 
présent contention vcas sustainèd; the board followlng Morris v. U. S. (C. C.) 
140 Fed. 774 (T. D. 25,183). In the Morris Oase the Circuit Court for the 
Southern District of New York, Hazel, J., reversed the board wlthout opinion 
and sustainèd the claim of the Importers that the article, dlfferlng In no par- 
tlcular from the merchandise hère under revlew, fell wlthln the provision for 
"plates and steel in ail f orms and shapes." 

The issue agaln arises in view of the opinion of the court, Hazel, J., in the 
case of U. S. v. a Newman Wire Co. (O. O.) 152 Fed. 488 (T. D. 27,896), 
afflrmed (C. C. A.) 159 Fed. 123 (T. D. 28,600). It is clalmed that in the last- 
mentloned opinion of the Circuit Court the Morris Case Is disapproved. The 
court observed: "Concedlng, however, an analogy between the articles under 
considération and the steel table in the Morris Case, I am nevertheless con- 
stralned by the évidence and the reasoning of counsel for the government to 
now hold that Congress prlmarlly intended by paragraph 135 to simply Include 
steel plates that hâve not been manufactured into some other completed 
commercial article." The appellate court. In its afflrmlng opinion, considers 
the term "plates" as a sheet of métal, and distlnguishes between articles 
whlch may be called, but not described, by that term. 

In thls case we hold that the article bas been chan^ed in character from 
its condition as a steel plate or slab by reason of the depressed design worked 
ont on Its surface, and that the amount of work which has been done on the 
steel, as materlal, does Involve a change In the dutlahle classification. The 
case of U. S. v. Wood (0. C.) T. D. 28,655, afflrmlng G. A. 5,886 (T. D. 25,915), 
may be referred to, as in that case the steel floor plates are not only called, 
but properly described, by the term "plates." Those plates had not been ad- 
vanced by any process of manufacture from their condition as plates, and 
thelr character had In no way been changed. That would distinguish the 
case from the one at bar. It Is proper to add that the rullngs of thls board 
as to "bail miU plates," "komlnuter plates," and "steel casting grindlng 
plates," were to a certain estent influenced by and decided on the authority 
of the Morris Case, supra. 

Wlth référence to the article now before us, whlch is considered in the 
llght of the rulings as to the scope to be given to the provisions of paragraph 
135, hère applicable, it would seem to us that a steel table top over 6 Inches 
thick, welghlng over 6 tons, formed from steel and then f urther advanced by " 
having a design engraved on its surface, useful only on account of its inclsed 
pattern, which acts somewhat as a mold, cast, or model, to give shape or 
form to plate glass, is in fact steel "manufactured into some other completed 
commercial article." Newman Case, supra. Its character as a steel plate 
must be Considered as having "merged Into the hlgher mechanical plane of a 
manufactured article." Bromley v. U. S., 156 Fed. ^8, 84 C. C. A. 458 
(T. D. 28,520), afflrmlng (C. C.) 154 Fed. 399. 

The protests must be overruled, and the décision of the collector afflrmed. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importers. 
J. OsgOod Nichols, Ast. U. S. Atty. 

HOLT, District Judge. Appraisers' décision afErmed. 
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In re BEUNSING, TOLLE Se POSTEL. 

(District Court, N. D. Californla, AprU S, 1909,) 

Na 6,526. 

BANKBtrPiOT (I 345*)— Dkbts Entitléd to Pbefebenoe— Teust Fuitds. 

A trust créditer of a bankrupt Is not entltled to a préférence over gên- 
erai creflltors merely beeause of the character of hls clalm; but he niust 
show that the trust fund or property Into whlch It was converted came 
lnt6 the hands of the trustée in bankruptcy, although the spécifie prop- 
erty iieed not be Identlfled. 

IBd. Note.— Fpr other cases, see Bankruptcy, Cent. Dlg. % 539; Dec. Dig. 
S 345.*] 

In Bankruptcy. On certificate of référée. 

Jellet & Meyerstein, Wm. M. Cannon, and Vogelsang & Brown, for 
creditors. 
Samuel Rosenheim, for bankrupt 

DE HAVEN, District Judge. This is a proceeding to revîew an, 
order of the référée directing that the sum of $265.65 should be paid 
in full to one John S. Petterson in advance of dividends to other cred- 
itors. The référée found, as appears from his certificate, that Petter- 
son was employed by the bankrupt corporation as a coUector, and 
"that as security for the faithf ul performance of his duty he deposited 
with said corporation, on the day of his employment, the sum of 
$500," ail of which was repaid except the sum of $365.65. The réf- 
érée further finds : 

"The siim of $500.00, orlglnally deposited as herein set forth, was probably 
deposited by said corporation with the San Francisco National Bank to Its 
gênerai crédit, as the books of the corporation disclose the fact that the sum 
of $525 was so deposited on the day |the petitioner gave hls money to the 
corporation. Against Its général account with said bank the corporation drew 
checks in payment of merchahdlse and' for other purposes. The merchandise 
so pald fbrwas oommlngled with the gênerai stock carried bysaid corporation. 
In September, 1907, the corporation was placed in charge of its creditors, and 
at th^t tlnie, a small amount of money, viz., less than $25, and no more, was 
found In the possession of tfte Corporation." 

The évidence upon which the référée acted is not befofe the court, 
and the pétition for review was argued upon the assumption that the 
certificate of the référée contained a full and correct statement of the 
facts. It will be observed that the référée does not find, specifically, 
that the bankrupt used $36S.65 of Petterson's deposit to pay for mer- 
chandise which went into the gênerai stock of merchandise carried 
by the bankrupt ; nor is there any finding that such merchandise, or 
its proceieds, Cattle into the hands of the trustée. The deposit, con- 
stituting the trust fund, is not, by the findiings of the référée, sufiî- 
ciently traced as part of the assets of the bankrupt estate. The rule 
applicable in cases like this is thus stated by Gilbert, J., in Spolcane 
Courity V. National Bank, 68 Fed. 979, 16 C. C. A. 81: 

"Both the settled pi^inciples of equity and the welght of authority sustaln- 
the View that the plalntiff's rlght to establish hls trust and recover his fund' 

*For otliar cMei le* iam« toplo & { numbiib In Dec. t Am. Dlgs, 1907 to date, & Rep'r Indexai 
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mnst dépend upon hls abllity to prove that hls property is In Its original or 
a sUbstltuted form In the hand of the défendant." 

In other words, the depositor is not entitled to an équitable lien 
upon the entire mass of the estate of the bankrupt, but only upon that 
portion of it into which his deposit can be traced. In the well-con- 
sidered case of Cavin v. Gleason, 105 N. Y. 257, 11 N. E. 506, the 
court said : 

"It Is clear, we thlnk, that upon an accounting In bankruptcy or insolvency 
a trust creditor is not entitled to a préférence over gênerai credltors of the 
Insolvent merely on the ground of the nature of hls clalm; that is, that he 
Is a trust creditor, as distinguished from a gênerai creditor. We know of no 
authority for such a contention. The équitable doctrine that as between cred- 
ltors equality Is equity admits, so far as we know, of no exception founded 
on the greater supposed sacredness of one debt, or that it arose out of a vio- 
lation of duty, or that its loss involves greater apparent hardship In one case 
than another, unless It appears in addition that there is some spécifie recog- 
nized equity founded on some agreement, or the relation of the debt to the 
assigned property, whlch entitled the claimant, accordlng to équitable prln- 
clples, to the preferentlal payment." 

I do not understand that the Suprême Court, in Peters v. Eain, 
133 U. S. 670, 10 Sup. Ct. 354, 33 L. Ed. 696, announced any différent 
rule. Of course, under this rule, it was not incumbent on the de- 
positor, in the présent case, to show that the identical merchandise 
purchased with his money passed into the hands of the trustée. If 
such merchandise was commingled with the bankrupt's gênerai stock, 
and this gênerai stock or the proceeds arising from the sale thereof, 
whether money, crédits, or other property, can be shown to form a 
part of the assets of the bankrupt estate, the depositor would be en- 
titled to an équitable préférence in the distribution of such estate. In 
the case of Cavin v. Gleason, 105 N. Y. 256, 11 N. E. 504, above 
cited, the court, after stating that "it is the gênerai rule, as well in a 
court of equity as in a court of law, that in order to follow trust 
funds and subject them to the opération of the trust they must be 
identified," proceeded to say : 

"A court of equity, in pursuing the Inqulry and in adminlstering relief, is 
less hampered by technlcal diflSculties than a court of lave, and It may be suf- 
flclent, to entltle a party to équitable préférence in the distribution of a fund 
in insolvency, that It appears that the fund or property of the insolvent re- 
maining for distribution Includes the proceeds of the trust estate, although it 
may be Impossible to point out the précise thing in which the trust fund bas 
been Invested, or the précise tlme when the conversion took place. The au- 
thorlties require at least this degree of dlstinctness In the proof before préf- 
érence can be awarded." 

The order of the référée is reversed, with directions to find from 
the évidence already taken, and such additional évidence as may be 
offered, whether the deposit of Petterson, either in its original or 
substituted form, is or is not a part of the assets of the bankrupt, under 
the rule stated in this opinion. 



KINSMAN BLOCK SYSTEM 00. T^ union s WlTck & SIGNAL 00. et aL 
' (Circuit Court, a D. New Tork. FebruaiBy 2, 1909.) 

OONTBAOTS (§ 312)'')— CONSTBTTCTTOW— BpEAOH. 

' A contrâct' tequlrlng défendant Swltch & SigCal Company, In any prlnt- 
i ed imatter i^felaltlng to the use of cei^taln "tralnj stops" on a speclfled rall- 
wày System, to mention the faet that such train stops were the inven- 
tion Qf K., was not broken by a failure to glve K. crédit In prlnted matter 
subsequentiy Issned by such Company with référence to au "automatlc 
traln-stopplnç- System" on such raiîroad, though an automatlc train stop 
was one of the factors of the systeni, 
[Ed. Note, — For other cases, seeÇbntracts, Dec. Dlg. f 312.*] 

In Equity. Upon demurrer file4,iiy ail défendants except the Union 
Switch & Signal Company. 

Blandy, Mooney & Shipnlan, for C(;iniplainant. 
Clarence D. Kerr, for défendants. 

PLATT^ District Judge. The, bjll sets up a contrâct between the 
complaïnan^, and the nondemurrin^ défendant, the Union Switch & 
Signal Company, abolit certain auton^atic train stops, and then goes 
on to say that said défendant did not do as it agreed. In the con- 
trâct said défendant agreed that in àny printed matter relating to the 
using of said train stops upon Interbdrough Rapid Transit Railway 
System it would mention , the f act that said train stops were the in- 
vention of Mr. Kinsman, of complainant company. The bill also sets 
up that ail the défendant corporations, were affihated, and worked to- 
gether, and were generally known as the "Westinghouse Companies" 
and that défendant Geprge Westinghouse domina ted and controlled 
each and aU of the companies, and they published a pamphlet in 1905 
going into the matter of the automatic train-stopping System on said 
Interborough Rapid Transit, Railway System, and omitted to men- 
tion the fact that the "automatic train-stopping system" installée there- 
in by the Union Switch ^Signal Company is the invention of said 
Kinsman, 'and eyen went further and represented that such "train-stop- 
ping System" is the device of some one else. The underscoring is my 
own. ' •;;■■ 

It is appj^i-ént on the fa<iè of the bill that the demarring défendants 
were not parties to the contrâct. The complainant seeks to hold them, 
howeverj tipon the theory that they were so closely tied up with the 
défendant Union Switch & Signal Company that they are ail jointly 
responsible. for tbe pamphlet published by the Westinghouse Com- 
panies, on theiprinçiple that one who knowingly helps another to break 
a contrâct ishimself responsible for the breach. There is no alléga- 
tion of compaunity of interest in the contrâct between the défendants, 
and nothing to show that the demurrants knew anything about the 
contrâct ; but we will not go into that. Nothing is alleged about the 
pamphlet which shows that the matter therein published was in viola- 
tion of .the contrâct. The contrâct bas to do with automatic train 
stops, and the pamphlet refers to a train-stopping system, which is an 

*For otber cases see same topic & ! numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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entirely différent matter, and îs not the same thing described in an- 
other way. An automatic train stop is one of the factors which, com- 
bined with others, goes to make up an automatic train-stopping Sys- 
tem. The défendant did not agrée to give Mr. Kinsman, or the cora- 
plainant, crédit for the System installed in the subway. 

The bill is manifestly without equity as to the demurring defend- 
aiits, and should be dismissed as to them, with costs to défendant ta 
be taxed. So ordered. 



UNDERGROUND BLBCTKIO EYS. CO. OF LONDON, Limited, V. OWS- 

TiET et aL 

(arcult Court, S. D. New York. Aprll 21, 1909.) 

1. CîotJBTs (I 260*)— Fedeeal Cotjets— BQumr— Pbobate Jubisdiction. 

Slnce the United States Circuit Courts In equity liave the jurisdiction 
qf the High Court ot Chancery at the adoption of the Constitution, such. 
courts hâve no Jurisdiction of pure probate proceedlngs quasi in rem es- 
tablishing the successloii of a decedent's property, which at that time was 
wlthln the exclusive jurisdiction of the eccleslastieal courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. i 792; Dec. Dig. J 
260.» 

Probate jurisdiction, see note to Bedford Quarrles Co. v. Tomlinson, 
36 C. O. A. 276.] 

2. Courts (§ 260*)— Fkdebai, Coubts— Claims Against Estâtes. 

Fédéral courts act with référence to estâtes of deceased persons only 
to ascertaln and enforce claims between eitlzens of différent states after 
the State courts hâve probated the v?lll or established intestacy. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 260.*] 
8. CouBTs (S 260*) — Appointment of Ebceivees — Jubisdiction of Pedebai, 

COUETS. 

While proceedlngs for the probate of a WlH or the establishment of in- 
testacy of a decedent's estate are in abeyance or In dispute, the fédéral 
Circuit Court has jurisdiction, at the Instance of a noncltlzen credltor, to 
appoint receivers to préserve the estate. 

[Ed. Note. — ^For other cases, see Courts, Dec Dlg. § 260.*] 

4. B<juiTT (§ 427*)— Bill— Pbayeb for Relief. 

Where a bill prays for gênerai relief, a court of equity may give any 
relief consistent with the case made, though It is more, less, or différent 
from the relief specifically prayed for. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §1 1005-1008; Dec. 
Dig. § 427.*] 

6, Courts (§ 260*)— Pedebal Courts— Appointment or Receiveb. 

Nonadministration of a large estate had continued for four years, and 
was likely to continue much longer. Large charges had accumulated, and 
taxes had remalned unpald for several years. An art gallery had been 
advertlsed for sale under a mortgage amountlng to nearly $300,000, and 
no Insurance had been taken out on the decedent's house or its contents. 
Decedent's real estate was worth over $2,000,000, and his collections, 
worth over $1,000,000, were in the possession of one not entitled to the 
possession of the real estate, who had paid no rent therefor, and who 
was not entitled to a large part, If any, of the collections, which might 
at any tlme be removed from the state. The Surrogate's Court In New 
York had previously taken jurisdiction constructlvely of the personalty, 
but the executor was enjoined from proceeding therein until further 
order of the circuit court of Cook county, 111., which injunctlon had not 

•For other oaaei aee same topic & ! nUubsb in Dec. & Am. Diga. 1907 to date, & Hep'r Indexes 
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been set aslde. Eéld, that a nonresldent. créditer was entltled to the 
aptxilntment of a recelver by a fédéral court to take charge of the prop- 
erty uhtil prbceedings were taken for Its disposition In the probate court 
[Ed. Note.— For other cases, see Courts, Dec. Dlg. § 260.*] 

6. Wiiits (§ SOI*)— WiDow's Election— Effect. 

Where a wlll authorized testator's widow to occupy the home as long as 
she deslred, her élection, after the expiration of 40 days, as provided by 
Real Eroperty Law N. ï. (Laws .1896, p. 587, c. 547), § 184, to take against 
the wlll, was tantamount to a refusai to occupy tlje premlses, so as to re- 
quire her to vacate them. 

[Ed. Note.— For other cases, see Wills, Cent. Dlg. §§ 2077-2090; Dec. 
Dlg. §801.*] 

7. Reoeivees (§ i4*)— Geounds of Appointment— Presebvation of Pbopebtt. 

Where a widow continued in possession of property of her husband's 
estate more than the 40 days, during whlch she was authorized by Real 
Property Law N. Y. (Laws 1896, p. 587, c. 547), § 184, to occupy the home- 
stead after her husband's death, and subsequently elected not to take un- 
der her husband's will, bequeathing to her the use of the home for life 
. at her élection, her possession of the property afterisuch élection was un- 
available to her In the fédéral courts as against the légal title as affectiug 
the right to the appolntment of a receiver of the property. 

[Ed. Note.— ^For other cases, see Receivers, Dec. Dlg. § 14.*] 

In Equity. 

Cravath, Henderson & De Gersdorff, for complaînant. 
Hornblower, Miller ; & Potter and Jas. R. Soley, for défendant 
Yerkes. 

WARD, Circuit Judge. April 5, 1909, the complaînant filed a bill 
as creditor in the suni of $796,619.01 of the estate of Charles T. 
Yerkes, déceased, of Chicago, 111., upon its own behalf and on behalf 
of ail other créditors who should corne in against ]L,ouis S. Owsley, as 
executor, and the Central Trust Company, as trustée under the de- 
cedent's Will, Mary Adélaïde Yerkes, his wife, Charles E. Yerkes, and 
Bessie L. Rondinella, his chiidren, and .Edward O'Malley, Attof ney 
• General of the state of New York, praying for the appointment of a 
receiver of the real and personal property of the estate within this dis- 
trict. Thè executor, the trustée, aiiid the chiidren consented to the ap- 
plication. Mrs. Yerkes and the Attorney General were not présent nor 
represented nor notified. A temporary receiver was appointed with an 
order on the parties to show cause why the receivership should not be 
continued during the pendency of the suit, returnable April 9th. The 
màrshal ipàtlé due service of the subpœna issued to Mrs. Yerkes, and 
on the retÙrn day she was represented by counsel, who entered a spé- 
cial appearance objecting to the jurisdiction of the court. 

December 29, 1905, Mr. Yerkes died, and his will, dated May 32, 
1905, was duly proved and admitted to record in the probate court of 
Cook county, Ilii, March 15, 1906. Of the executors named only Inouïs 
S. Owsley qualified. The Illinois Trust & Savings Bank declined the 
appointment Eebruary 3, 1906, and Mrs. Yerkes, under the name of 
Mary Adélaïde Mizner, she havîng intermarried January 30, 1906, 
with one William Mizner, declined thé appointment February 17, 1906. 

*FoT otber cases see same topic & i nvmbeb izt Dec. & Am. Cigs, 1907 to date, & Rep'r Indexes 
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The real estate in this district consists of a stable No. 139 East Six- 
ty-Ninth street, and premises at the southeast corner of Sixty-Eighth 
Street and Fifth avenue, No. 864 Fifth avenue, which latter were 
bought in three separate parcels. July 5, 1893, the first lot on the cor- 
ner of Sixty-Eighth street and Fifth avenue, together with the stable 
No. 139 East Sixty-Ninth street, were conveyed to Mrs. Yerkes by 
deed dated July 5, 1893, recorded July 13, 1893. Title to theSe prem- 
ises Mrs. Yerkes conveyed to Mr. Yerkes by two sets of deeds, viz., 
the first through Carlos E. Cook, dated February 1, 1893, and recorded 
December 3, 1908, and the second through Mary A. Fitzpatrick, dated 
January 33, 1903, recorded June 10, 1905. January 33, 1903, Mr. 
Yerkes conveyed a lot adjoining the above-mentioned premises on the 
east to Mrs. Yerkes, who on the same day through Mary A. Fitzpat- 
rick, reconveyed the same to him ; the deeds being recorded June 10, 
1905. December 8, 1903, a lot adjoining the premises above men- 
tioned on the south was conveyed to Mr. Yerkes, deed recorded Feb- 
ruary 10, 1904, which he subsequently mortgaged for the sum of 
$335,000, payable February 10, 1906. 

The Personal property consists of railroad stocks and bonds pledged 
in the hands of third parties for loans to Mr. Yerkes, and of collec- 
tions estimated to be worth over $1,000,000. 

The will gave the use of 864 Fifth avenue, together with its con- 
tents, to Mrs. Yerkes for life, and f urther provided that : 

"Upon the death of my said wlfe, Mary Adélaïde Yerkes, or In case she 
shall notlfy my trustée hereinafter naraed, or its successor, In writing, that 
she désires to rellnqulsh her right to use sald premises as a home, then and 
In that event I direct my sald trustée hereinafter named to Immediately, on 
the happening of elther of sald events, cause to be incorporated under the 
laws of the state of New York, or by spécial act of the Législature of said 
State, a corporation for the purpose of establlshing, malntalning and preserv- 
Ing an art gallery or gallerles in sald premises, and hereby glve, devise! and 
bequeath In such event to sald corporation when so formed the said plot of 
ground and the building thereon, together with ail palntings, works of art, 
statuary, bronzes, tapestrles and brie-a-brac thereln contalned and also that 
may be located elsewhere, under such rules and régulations as sald corpora- 
tion may prescrlbe upon the express condition subséquent and contlnulng that 
the propertles so bequeathed and devlsed shall be known and deslgnated as 
the Yerkes Gallerles, and upon failure at any tlme of such condition the sald 
property, together with the palntings, works of art, statuary, bronzes, tapes- 
trles and bric-a-brac thereln contalned shall be and become a part of my 
reslduary estate." 

The testator f urther provided: 

"1 hereby nominate and appoint as my trustée under this my last will and 
testament, the Central Trust Company of New York, a corporation organized 
under the laws of the state of New York, and hereby direct my executors 
hereinafter named, upon a settlement of my estate in the probate court of 
Cook county. 111., to transfer ail my property, real, personal and mixed, not 
herein otherwîse disposed of, to my said trustée, to be held by it for the pur- 
pose of carrying out the provisions of this my last will and testament" 

The provisions in the will in favor of Mrs. Yerkes were to be in lieu 
of dower. The residue of the estate was given to the trustée to be 
held on certain trusts. 
169 F.^3 
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xfô ©CispbÈi!, .1905, when MmYerkes was in Lortdon, Mrs. Yerkes 
Had'MS-salifr'îri 864 Fifth avenuej the combination df which was known 
only to Ml'. Yerkes and the défendant Owsley, drilled ôpen, and she 
found in it, âmong other thiflgsj the deeds dated February 1, 1893, 
conveying the house and stable through Cook to Yerkes, and a bill of 
sale dated Maj^ 24, 1896, assigning to her "her executors, administra- 
tors and assigns^ âll and singular the furniture and household goods 
together witheach and every paihting and picture now contained in 
the house, Nq.' 864 Fifth avenue in the city of New York of which a 
schedule is hereùnto annexed. *, * *" The only référence to pic- 
tures in the schedule is "ail pictures in picture gallery and in the house 
as are published in the catalogue 1893." 

Mrs. Yerkesàlso has a déclaration signed by Mr. Yerkes dated No- 
vember 19, 1884, as follows : j 

"in order that there may be no question arlae at my decease or at any tlme 
respecting the ownershlp of the furniture in œy house at No. 3201 Michigan 
aveque, Chicago, 111., I hereby state and déclare that my beloved wlfe Mary 
Adélaïde Yerkes bf Chicago afbresâldis the sole and absolute owner of said 
furniture, includlng ail crockery, cutléry, silver, plated and glassware, carpets, 
curtains, bedding, linen and ail other household gbodB and effects, in said 
houBe, ori belonging thereto Rnd that ^^iâ property was purchased for my said 
wlfe, and on her account and in her.right, and as her own, wlth money given 
by me to her and approprlated to that purpose." 

And a bill of sale dated July 14, 1887, assigning to her, her execu- 
tors, administrators, and assigna : j 

"Ail the furniture of etery klnd, ûame and description, ail the silverware, 
silver plated ware, glassware, china, eiréekery, linens, bédding, carpets, musical 
instruments, pictures, oblècts of virtùe, articles of bric-a-brac, and ail other 
objeets ôf household use ànd adornim^int, ail in thè d-WellIng house No. 3201 
Michigan avenue, in the çlty of Chicago, county of Cook and stàte of Illinois." 

Mr. Yerkes returned îrom Loiiçlon in Novértibér, 1905, going di- 
rectly f rom the steamer to the Waldorf-Astoria Hôtel, where he died 
December 29, 1905. March 14, 1907, Mrs, Yerkes elected to take 
against the will and Wâs thereu^h entitled to dbWer in one-third of 
the real eâtate and oneT^hird df Ûie personalty afterpayment of debts. 
January 18, 1909, the delendant Owsley filed his pétition for ancillary 
letters testamentary in the Surrogate's Court for the County of New 
York, àMJa^citatioh wâS issued returnable March' 18th. On the same 
day Mrs. Yerkes filed a pétition in the probate court of Cook county, 
m., for the rémoval of Owsley as exécuter, which; was denied March 
20, 3j9Q?. ,,J)tl^rph 25„,19().?, Mrs., Y,ffkes filed a pétition in the superior 
court, of,Qp,ç)k county in çhancery, asking for the appointment of a re- 
ceiver of 4he estate of Charles T. Yerkes, and that Owsley be re- 
strained frOm further prdSecuting his pétition ibt. ancillary letters in 
New YûÇjc; A tempoi-ary injunçtîpn was granted, afld a motion tp va- 
caté the sa^neispending for hearin^^ 

It wilï be seen from the foregoing that Mrs. Yerkes had title to the 
first parcelof 884 Fifth avenue fof a'iittle over six months, to the sèc- 
ondcparcel but for îui instant, and tO the third not at ail; also, that she 
has had no title to the first parcel and to the stablèsince February 1, 
1893, nor to the second parcel since January 23, 1903. , Her claim to 
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any bf thé personalty tests apon the déclaration which, if it covers col- 
lections at ail, speaks only of property in 3201 Michigan avenue, Chi- 
cago, of the date November 19, 1884, and bill of sale which does cover 
art objects in the same place July 14, 1887, both of which were ap- 
parently delivered to her, and the bill of sale taken f rom Mr. Yerkes' 
safe, which was apparently never delivered, and covers pictures in 864 
Fifth avenue in the catalogue of 1893. The order appointing the tem- 
porary receiver authorized him to take possession of the property tem- 
porarily, and the défendants were ordered to turn the same over to 
him and enjoined from in àriy way interfering with his possession and 
management. 

It is often said in the cases that the United States Circuit Courts 
in equity hâve the jurisdiction of the High Court of Chancery at the 
time of the adoption of the Constitution. Fontain v. Ravenel, 17 How. 
369, 384, 15 L. Ed. 80. The ecclesiastical courts had at that time the 
sole right of probating wills and establishing administrations. Thèse 
are pure probate proceedings quasi in rem, establishing the succession 
to a decedent's property. The Court of Chancery habitually distribut- 
ed the estâtes because of its power to regulate trusts, compel discov- 
ery, and settle accounts. Broderick's Will, 21 Wall. 503, 22 L. Ed. 
599; Bispham's Principles of Equity, §§ 538, 529. Accordingly, the 
United States Circuit Courts in equity hâve no jurisdiction of thèse 
purely probate proceedings and cannot distribute generally, because 
the State courts must first establish the right of succession. The féd- 
éral courts only act in the way of ascertaining and enforcing claims 
between citizens of différent states after the state courts hâve probat- 
ed the will or established the intestacy ; but, while such proceedings 
are in abeyance or in dispute, the fédéral court may appoint receivers 
for the préservation of the decedent's estate. When the power of the 
United States Circuit Courts in equity to administer a decedent's es- 
tate is mentioned, as it often is in the cases, I do not think that gênerai 
administration is meant. Comstock v. Herron, 55 Eed. 803, 811, 5 C. 
C. A. 266; Herron v. Comstock, 139 Eed. 370, 376, 71 C. C. A. 466; 
Hayes v. Pratt, 147 U. S. 557, 570, 13 Sup. Ct. 503, 37 L. Ed. 279; 
Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867 ; Haie 
v. Tyler (C. C.) 115 Eed. 833. The court, however, went much further 
in the case of Bail v. Tompkins (C. C.) 41 Eed. 486. 

It must be admitted that the bill does pray for the administration of 
the estate. As, however, it con tains a prayer for gênerai relief, the 
court is compétent to give any relief consistent with the case made out 
in the bill, even if it is more or less or différent from the relief spe- 
cifically prayed for. The situation disclosed is certainly a very un- 
satisfactory one for creditors. The décèdent died December 39, 1905, 
and nothing whatever has been done with référence to his property 
within this district. Large charges hâve been allowed to accumulate. 
Taxes are in arrears upon the main house for 1903, 1904, 1905, 1906, 
and 1907, and unpaid for 1908, upon the gallery for 1904-1908, in- 
clusive, upon the stable for 1903, 1904, 1905, 1906, 1907, and 1908 un- 
paid, aggregating about $200,000. The gallery is advertised for sale 
in June under the môrtgage amounting now to nearly $300,000. There 
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is no înpurance on the house or îts contents. The decedent's real es- 
tate, worth over $^,000,000, and his valuable collections, worth over 
$1,000,000, are in the possession of one not entitled to the possession 
of the real estate, ndr paj^ng any rent for it, nor entitled to a large 
part, if any, of the collections. The latter might at any time be taken 
out of the State. We need not inqiiire whether this is due to the su- 
pineness of the exécuter or to the mutual suspicions and ill will exist- 
ing between mahy of the parties in interest. The nonadministration 
has continued for nearly four years and is likely to continue much 
longer. The property should be preserved in the hands of a disin- 
terested person for the benefit of the creditors, if that can be done. 
The complainant's interest is only as créditer. It has no controversy 
with the estate because its claim has been presented, proved, and es- 
tablished; but it is distinctly interested in the préservation of the de- 
cedent's estate as a fund out of which it may be paid. 

Before this bill was filed, the Surrogate's Court for the County of 
New York had taken jurisdiction of the personalty at least construc- 
tivdy. Farmers' Loan & Trust Company v. Railroad Co., 177 U. S. 
61, 20 Sup. Ct. 564, 44 L. Ed. 667. When the défendant Owsley ap- 
plied for ancillary letters hère, and the citation was issued and serv- 
ed, a proceeding was begun which I think ordinarily would prevent 
this court f rom intervening ; but the proceeding has been stopped on 
the-motion of Mrs. Yerkes by the injunction of the superior court of 
Cook county, 111., in chancery, enjoining Owsley from proceeding in 
it until the further order of the court. For ail that appears his ap- 
plication may never be proceeded with. Therefore I will continue the 
receivership as to the personalty until that motion is disposed of. If 
Owsley is permitted to proceed and obtairis letters, no reason is now 
apparent why the personalty should riot be turned over to him. 

As by the law of New York the decedent's real estate may be resort- 
ed to if his personalty is insufficient to pay his debts, I think a fédéral 
court of equity may proceed against it even if a state court could not. 
In other words, the form of reaching it prescribed by the state law 
cannot limit the power of the fédéral court. Payne v. Hook, 7 Wall. 
435, 19 L. Ed. 260. And, similarly, the f act that the Surrogate's Court 
of New York County can appoint a temporary administrator upon the 
application of creditors does not limit the power of this court to ap- 
' point a receiver. 

In Atkinson v. Henshaw, 2 Ves. & Bea. 96, Lord Eldon held that 
the Court of Chancery would appoint a receiver of a decedent's es- 
tate during a contest as to probate in the ecclesiastical court, notwith- 
standing that court had itself power to appoint a temporary administra- 
tor. This is the very situation that exists in the présent case. Much 
later Vice Chancellor Malins held that the Chancery Court would not 
appoint a receiver if the probate court had actually appointed a tem- 
porary administrator. Veret v. Duprez, L. R. 6 Eq. 329. 

Real property in this state cannot be resorted to unless it appears 
that the decedent's personalty is insufficient to pay his debts. Code 
Giv. Proc. §§ 2749, 2756. The executor in this case is of opinion that 
the personalty will not pay the debts, I suppose the trustée of the re- 
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siduary estate is of the same opinion, because, although Mrs. Yerkes' 
refusai to take under the will is tantartiount to her refusai to occupy 
the premises as a home, the trustée has taken no steps to organize a 
corporation, as required by the will, to take over the premises and 
their contents as the -Yerkes Galleries, and has consented to this ap- 
plication. 

The only statement of Mrs. Yerkes' claim to be the owner of 864 
Fifth avenue excepting the gallery is to be found in article 30 of her 
pétition to the superior court of Illinois in chancery, as f oUows : 

"That your oratrix was the owner In fee simple of salcl real estate from the 
year 1892, until May 23, 1903, upon which date she was Indueed to convey 
the sald premises to one Mary A. Fitzpatrick, and the sald Mary A. Fitz- 
patrlck then conveyed the sald premises to the sald Charles T. Yerkes. That 
no money was pald to your oratrlx or to any one as a considération for the 
exécution of the said deeds, but your oratrlx caused the sald title to pass 
from her to the sald Charles T. ïerkes upon the représentation that the sald 
Charles T. Terkes had made certain bequestg to your oratrlx in a certain last 
will and testament then and there by hlm executed, and upon other représen- 
tations then and there made to your oratrlx. That said représentations con- 
stltuted a contract wlth your oratrlx, and bave not been carrled out, but 
were defeated by the said Yerkes by the exécution of a later will, and the 
sald considérations and représentations hâve wholly failed. That your ora- 
trlx flrst dlscovered the failure of the considération for sald deeds upon the 
death of said Charles T. Yerkes, and has ever since asserted her clalm as 
owner to the said premises, and has remained in actual physleal possession 
thereof." 

This claim she has taken no steps to make good. It is said that her 
claim that she owns the premises entitles her to possession. I do not 
think so. During his lifetime her occupation from February 1, 1893, 
was consistent with his title, and from June 10, 1905, with his record 
title as his wife. After his death she was, as widow, entitled to re- 
main, by virtue of her dower right, in possession for 40 days, and no 
longer (Real Property Law [Laws 1896, p. 587, c. 547] § 184), or un- 
der his will she was entitled to remain until she determined whether 
she would occupy the premises as a home. March 14, 1907, she de- 
termined not to do so, when she elected to take against the will. After 
thèse periods had passed, her possession might be sufficient notice of 
her claim to a purchaser, if she subsequently made it good in a court 
of equity ; but it would not avail her in the fédéral courts against the 
légal title. 

As in the case of the personalty, if steps are taken in the Surro- 
gate's Court of the County of New York to dispose of the realty, this 
court, as at présent advised, will withdraw its receiver. The receiver- 
ship will be continued until the further order of the court. 



678 V> a69 ffBDÎDKÀB aBPOBTBB» 



AMBRIOANtSOAîWAIIAN S. S. Oa T. MOBSB DKX DOCK & BBPAIR COi 

, ■ ifet,al. ■ •:;, 

{District Court, S, D. Nejîr îork. March 2, 1909.) 

Damages (S 106*) — Négligence in Peefoeming Contbact— Measueb. 

iExc^ttona ito commlssioner'a report that the libellant had i fallea to 
proy© any.r^Jtnages. TJbie eviâeijipevSbowed that the steamer wpuld hâve 
salled If Itbad not beçn for thet lainage repairs on the 8th of September, 
1906, and als, owiùg to Wnch rlep'àirs, she dld not get aWày until the 
17th, the exbeptloo sustained and held, that the libellant was entltled to 
compensatlén for nlne days' détention less the amount It saved by not 
belng obliged to pay overtimè charges. 

[Ed. N6te. — F6r othér cases, see Dahiages, Cent. Dlg. { 272; Dec. Dlg. 
* 106.*] ' 

(Syllabus by tiié judge.) 

See, also> 167 Fed. 274. ■ ■ ^i 

Wheelér, Coatis & H^ight, for litièllant. V 

Wing, Putnam' & Burlingham, for Merritt & Chapman Co. 

ADAMS, District Judgé^ This action was brought by the American- 
Hawaiian Stça^ship CpiQpany t'o! ijecover from the Morse Dry Dock 
& Repair Company and the Merritt & Chapman Derrick & Wrecking 
Company, the value of the tinie of the steamship American during cer- 
tain repairs made in thé latter part ofAugust, 1906, said in the libel 
to amount t'o $3,921.87. It arose eut pf a state of affairs ïully describ- 
ed in the action of Morçè Company v, Merritt Company (D. C.) 157 
Fed. 274, where it was détérmined that the Morse Company was enti- 
tled t'o recover its damages, causéd by the falling of the low pressure 
piston of thé steamer, frpm the Merritt Company by reason of its nég- 
ligence in renioving the piston. This action was tried with that action 
and it was held: 

"There wlU aiso be a decree In favor of the American Company agalnst the 
Morse Company, wlth an order pf référence. The latter deçree to be satls- 
fled in the flrst Instance by the Merritt Company, but this provision Is wlthout 
préjudice to the rlght of thé American Coifapany to recover from the Morse 
Cobpiàny should satisfaction frbm the Merritt Company f ail." 

i. 

-Upon this décision an interlocutory decree was ientered as follows: 

"American Hawailan Steamship Company ^galnst Morse Dry Dock & Repalr 
) 'Company, and the MePfitt & Chapinan Derrick & Wreékiiig Company, 
Brought. In by Pétition.! ' ■,.;.: 

The above entltled cause having corne on to be heard on the pleadlngs and 
proofs adduced by the respective parties, and having been argued and sub- 
mitted by the proctors for the respective parties, and due délibération having 
been had, 
Now on motion of Wheeler, Cortls & Haight, proctors for the libellant, it is 
Ordered that the libellant hereln recover its damages suffered by reason 
of the matters complained of In the libel, and that it be referred to Herbert 
Green, Esq., United States Oommissioner, to ascertain and report the amount 
of such damages to the court with ail convenlent speed." 

*For other cases see same topic & § nvmbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 
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The daim in the libel was : ' 

"Fifth. By reason of the premlses It beeame necessary to put, In new parts 
and to repair the Injury done to the sald vessel as above stated. The re- 
spondent hereln has made said repairs and has restored the sald steamshlp 
to her proper condition, but in maklng the said repairs, the said respondent 
detained the steamer (or a perlod o£ flve days and one hall hours longer than 
■would hâve been requlred had the repairs contraeted for been perfortaed 
with due care. 

Slxth. The value of the sald steamshlp to the libellant at the tlme that she 
was delayed was about $750 per day, and the libellant, therefore, lest the sum 
of $3,921.87 through its Inablllty to use the sald steamshlp for the said 
perlod, and the said sum of $3,921.87 is now due the libellant from the re- 
spondent." 

On the référence, it was stated : 

"Mr. Halght: I clalm the vessel was worth $750 a day, and I clalmed In my 
libel only 5% days, but I shall hâve to ask for an amendment to the ad 
damnum, which I believe is allowed up to the amendment" (entry) "of the 
Decree, to increase the number of days as I get my information now." 

• • * •• « • * • * • * 

"Mr. Halght: Tes. I clalm, in accordance with the testimony glven by 
Mr. Blackford, that if the steamer had arrlved at the dock on the nlght of 
August 29th, when she was expected, her loading would hâve been completed 
on the afternoon of September 7th, and that the steamer would hâve salled 
on September 8th, and that the American Hawailan Steamshlp Company Is 
entitled to nine days démarrage, at the rate of $530.55 per day, which is the 
actual net earnings of the steamer on the voyage from New York to Seattle. 

Mr. Putnam: I still ask you to give us the days that you claim that we 
should pay for. 

Mr. Halght: I hâve done so. 

Mr. Putnam: I don't think you hâve. 

Mr. Haight: That she should hâve sailed on the 8th and dîd not sail until 
the 17th ; a total of nine days." 

Thereafter the commissioner made a full report. In concluding he 
said: 

"Libellant'a whole case consists of little more than assertions that If the 
accident had not happened, the other necessary work would hâve been rushed, 
some of the work actually done would not hâve been undertaken, the shlp 
would hâve sailed leaving other portions uncompleted, the inspection would 
hâve been hastened, and the shlp would hâve been loaded and despatched 
with a speed unusual in libellant's business. I regard ail thls as too vague, 
doubtful and conjectural to found à decree upon. No claim was made for 
damages for détention whlle the shlp was repairlng, and apparently no in- 
timation was given that such a clalm mlght be made. Mr. MlUs admlts that 
he dld not request Morse to hurry the accident work, or complaln that it was 
delaying the shlp. If the Morse Co. had been under a time limit by its orig- 
inal con tract, with a per diem penalty clause, it is very doubtful that libel- 
lant could hâve recovered penalties in view of ail the additional work it 
ordered, both origlnally and from time to time as the repairs proceeded up 
to the very end, wlthout a suggestion that it would claim damages for delay. 
If libellant's silence and orders for additional work would not hâve operated 
as a waiver, it would seem that they would at least have been regarded as 
an Implled extension of the time on its part. Under the facts hère, I do not 
see why the Morse Co. la not in a position at least as good as that, nor do 1 
see why the Merrift & Chapman Co. should occupy a worse position. The 
liability of the one is no broader than that of the other, although primarily 
It rests upon the Merritt & Chapman Co. My conclusion Is that libellant 
has failed to prove that the ship was detained^ by reason of the accident. 

To enable the court to dispose of the case finally in the event of the above 
conclusion not belng eustained, it is proper that I should flnd the rate of 
damages wbicb libellant would be entitled to recover. Computations were 
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submltted purporting to show that the net dally eamlngs pf the ship on her 
west bpunâ voyage, the one In question, were $530.55 per day, and upon a 
detinalnd of'tbé respondent, slmllar computatlons were prèsented as to the 
return of east bound voyage, and thèse showed net daily éarnings of ?394.84. 
The accuracy of thèse computatlons has not been questloned. The daily 
average for the two voyages was $426.28. Upon the référence It was contend- 
ed that the last mentloned rate would apply, but the question has not been 
discussed in respondent's brief. I do not see why the east bound voyage 
should be considered, any more than the next followlng, or successive voyages 
subsequêntly made. Èàch voyage was separate and distinct. ■ If the shlp was 
detalned, I thlnk that she would be entitled to recover the net earnings whlch 
she wotild hâve made durlng thé days of détention. I therefore flnd the rate 
to be $530.55." 

On the 8th of February, 1909, the libellant duly excepted to the re- 
port, pointing out in détail the errors relied upon. 

It is clâimed that if thé piston had not been dropped by the Merritt 
& Chapnlan Conipany the vessél would hâve sailed early on the morn- 
ing of Septeniber 8th. 

It appears that the repairs to the vessel, other than those caused by 
the accident, were of two kinds, viz. : a spécial contract relatïng to the 
low pressilre,,çylinder, ^^hich had been made a year or more before, and 
the incidental. repairs which are nearly always made while a vessel is 
in port. When the contract was made, it was agreed that the work 
should be dpn0 while the vessel was engaged in discharging and load- 
ing. On this occasion, the vessel arrived at the repairing place on the 
24th of August and was docked about 3 :30 p. m. of that day. The tes- 
timony shows that the time covered from the date of arrivai to Sep- 
tember 7th vvould hâve given the Morse Company ample time to. make 
the repairs aiid it is provèd explicitly that it agreed to make the repairs 
'n about ten days. It was testified that when the accident happened, ail 
the work was purposely delayed because the company had such a long 
time to make the accident repairs that it centered ail its force upon that 
work and got it out before it started on the gênerai repair work. It 
was shown that nO jobs of the latter would hâve interfered with the 
former aiidl, Sufficient mén çould hâve been employed to do them ail. It 
was principally overhauling and not açtually necessary to do the work 
before the vessel put to sea^ 

It appears also that thé loading would hâve been completed before 
September 8th. The t'ime that it açtually took to load this particular 
cargo was 103 1^ hours. When the accident occurred and it appeared 
that the vessel would be detained a long time in port, the libellant sav- 
ed the expehsfe of loacjing overtime and on holidays, amounting to 
$609.04, Thére was ho question that the cargo would hâve been ready 
to load. It was the libellant's duty to mitigate damages and an avoid- 
ance of incurring the expense of overtime and holiday loading was in 
this directioti. 

It was the intention bf the libellant that the vessel should sail Sep- 
tember 8th. It had no regular days for sailing, they varying from 16 
to 35 days apart, but as soon as one of its vessels arrived in port, a 
sailing day for her was fixed and shippers were notifîed accordingly. 

Other matters were taketa into considération in fixing the day, the 
regular insurance for exaiiiple, covering that period. Orders were giv- 
en to load as soon as the steamer docked. When the time for sailing 
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was originally fixed for September 8th, an entry to that effect' was 
made in red ink on the f reight engagement list. When the accident oc- 
curred sliippers were notified to hold their f reight back and subsequent- 
ly the sailing date was fixed for September 15th, when it was expected 
the repairs would be completed. 

The loading was started with no overtime work, the only time it was 
ever donc. The testimony shows that this was because of the accident. 

The Hbellant hurried the work in ail possible ways. In obtaining the 
new column, for example, they sent it by express to the Morse Com- 
pany. 

Some considération has been given by the commissioner to the load- 
ing time of the libellant's other vessels and he argues therefrom that 
the time used hère was not exceptional, but I am unable to agrée with 
his reasoning. The circumstances were quite différent. This was an 
unusually light and bulky cargo, 6,097 tons. There were often as much 
as 10,000 tons, and it does not follow that the time required for load- 
ing should hâve been as great. Comparisons based upon quite différ- 
ent situations are evidently of little value and in any event do not prove 
that this steamer would not hâve completed her loading, apart from the 
accident, by the 8th of September. 

Comment has been made by the commissioner on the fact that ofher 
work was done by the libellant, while the ship was waiting and that the 
ship's engineers and part of her crew, during the time, were engaged 
in repair work and probably his décision was influencée! thereby. The 
utilization of a vessel's idle days, however, does not creat'e a .right to 
defeat a claim for détention. Actiesselskabet Albis v. Munson (D. C.) 
130 Fed. 32, affirmed 139 Fed. 234, U C. C. A. 360. It was not nec- 
essary to the libellant's recovery to prove that the crew remained idle 
during the period of waiting. 

The construction of 2 deck houses by Morse & Co. for the libellant 
is also mentioned by the commissioner, but it has been shown that this 
work was done under a gênerai contract and was not to be used until 
the vessel went into a new service. As a matter of fact this building 
did not in the slightest degree retard the sailing. 

Other repairs outside the contract were also mentioned by the com- 
missioner and possibly had some effect in bringing about his décision, 
but what has been said just above is equally applicable hère. They 
were the ordinary ship's repairs which kept coming up day by day but 
in no way caused any delay. 

Some argument has been made that a cause of delay was the inspec- 
tion of the vessel by the Local Inspectors. There was no légal neces- 
sity for an inspection before October 18, 1906, as the vessel had been 
inspected on that date in 1905. It is provided that certificates of inspec- 
tion shall not be issued for any period less than one year — General 
Rules and Régulations of the Dept. of Commerce and Labor 1907, p. 
107 — but it is customary in cases of necessity to anticipate the time. 
It is clear that the inspection in this case could hâve been made before 
September 8th, if necessary, but it was more convenient to do it when 
there was steam in the boilers. The delay until just before sailing was 
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Ta,ken îaltbgetlittr, the testimotiy. is very persuasive tfeat the libellant 
is entitledAwdcmuaiTagie. It hàduse for the vessel, it/was very careful 
to provide that fhere should be no détention beyond the date mentioned. 
It was the iàTariàble customof the libellant to despafcch its vessels as 
■soon asloadèd and if instructitois had not been given to hold back the 
freight, ajfiulLèargo would havœibeen provided in the ordinary course. 
Profitable lémplôyment for the vessel was at hand. The libellant's agent 
was very explicit about not wanting the vessel detained by the putting 
in of the new/:cyilJnder, to Which the Morse Company agr.eed, also that 
the work shoUld not take more than t'en days, that is, to September 6th. 
That the fifteen, days' time required for loading would be up the 8th 
was noted'by thetraffic mânagerj and it seems that there can be no rea- 
sonable doubtthat' sailing was intended on that date. ; 

Althoughi the damage wojk was repaired promptly, it ,was not com- 
pleted until SfiéBi p. m. SeptettiherlBth, but the vessel was delayed un- 
til the lî'thi tpsting the engjne rdom work, incident'al to the piston dam- 

■ageS. h^UJf: ,;,:;:■ i! •,■;.,:. ■ 

Even assuming that the commissioner was, justified inconsidering the 
question olaiwaiver or extension of time, I fail to find any évidence 
which would justify a c(?niclusion that there was either by the libel- 
'lant. ■■;.■;.-;■. 

The steamer would haye/Sftiled, if it had not been fpr the damage 
caused by the falling of , the lowi pressure piston, on the 8th of Sep- 
tember and as through the; détention, due tb the damage* she did not 
sail until thcJ'^th, there wasjaîdemurrage delay of 9 days caused by 
the respondents. That vy^Quidientitle the libellant tp $4,774.95, but as 
it saved $609.04 in overtime in loading, that aniQunt should be cred- 
iited, leaving abalance of $4il65;91, for whiçh a decreemay be entered. 



1ÏÎB3 TRIGNAO. 

<I?l^trlct Court, E.|>, New York. Aprll 3^ 1909.) 

SaiFFiNo (i 141*)— CAEBiAéï! or GooDS— Limitation OF Liabilitt— Impbopkjb 

' 'STOWAGài. , '.'.:::\.J -, ■.■:'!' 

During the voyage of ^ steainsblp aeross the AtJantlc burlap bags con- 
talning walnuts, stowed wlth otïier cargo In the hold, whlch was wlthout 
partitions, were torn, apparently by wooden cases cOntainlng other cargo 
whlch wérè' thrown a.Tcnïiâhf tné pltchlng of the vessel, and the walnuts 
were lost.or damaged. The voyage was rough, but no more so than 
should reasonably hâve t tfeen antlclpated at the season. Heîd, that the 
loss was not due to périls of the sea, wlthln the exceptions In the bllls 
of ladlng, but to négligent; 'stjb'wage, for whlch the vessel was Uàble; due 
care reqafring that the bàgis should hâve been kept separate from the 
other cargo whlch was Uk«ly to Injure them, by means of partitions or 
otherwlse. . i, 

[Ed. Note.— For other, çases.see Shlppiug, Cent, Dig. § 498; Dec. Dlg. 

§ 141.* ;;;;,'■ 

Loss by périls of the èêà, hee notes to The Duûbrltton, 19 C. C. A. 465 ; 
Southerlaûdilnnés Co. vi=Thynas, 64 C. C. A. llS.) ' 

*For other cases see same toplc & § numbsb In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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Ih Admiralty. Suit for- lossofi cargo. i 

Ritch, Woodford, Bovee & BMcTler, for libelânt ^ 

Wing, Putnam & Burlingham, for claimant. 

CHATFIELD, District Judge. The libelant was the owner of cer- 
tain bags of walnuts, imported upon the steamer Trignac, from France, 
in the year 1906. The Trignac sailed from Bordeaux upon the 14th 
of November, and arrived in New York on the 6th of December. 
The Trignac is owned in France, and carried gênerai cargo, includ- 
ing other walnuts, and goods in wooden cases. The walnuts were 
packed in burlap bags, and upon arrivai at the port of New York thé 
contents of 24 entire bags, and part of the contents of 56 damaged 
bags, were not turned over to the libelant, to niake up the quantity 
called for by the bill of lading. The bill of lading Contained the 
usual terms, including exemption from — 

"loss or damage resulting from defects in the condition of the packages, 
* * * breakage, stowage, or contact wlth other merchandise." 

The bill of lading also contains the statement : 

"Welght, contents aud value unknowu, and not responslble for leakage, 
breakage or rust." 

The testimony shows that on this trip the vessel encountered heavy 
weather, the wind sometimes blowing at a rate classified as a gale, 
and that the ship roUed a great deal. The Trignac was peculiar, in 
that, while not a large vessel, being of but 1,047 tons, she had an ex- 
tremely large utidivided cargo space in proportion to her size. The 
cargo space was not divided as is usual in such vessels, with what 
is known as "between-decks," and in conséquence of this peculiarity 
the entire cargo was piled upon the planking or floor Of the hold of 
the vessel (as closely as possible thrOughout the entire cargo space) up 
to the main deck. 

The testimony shows that a strongback, or brace of heavy angle 
iron, passed across the shiç near each hatchway, some five or six feet 
below the level of the main deck. A stanchion ran from this angle 
iron to the frame of the hatch, and the bar Was thus used to stiffen 
the frame of the vessel. The cargo necessarily had to be stowed around 
thèse iron beams, and dunnage was used in the form of planks, some 
nine inches wide, six or seven feet long, and a little over an inch 
thick, to prevent the cargo from coming in contact with thèse iron 
bars, and also with the sides of the vessel. The testimony shows that, 
when the vessel arrived at New York, the cargo which had been stowed 
away well up into the hatchway had settled from four to six feet; 
but the testimony of the witnesses, as to how much the gênerai level 
of the cargo under the decks, away from the hatch, had changed, 
was indefinite, and furnished no basis for a satisfactory conclusion. 
There was a conflict of testimony as to whether the bags of nuts had 
been injured, in the neighborhood of thèse iron bars, in greater pro- 
portion than in other parts of the cargo space, and the libelant has 
attempted;to show that the stowing of the cargo was negligently per- 
formed, ih that thè method of packing the bâgs of nuts, with loôsè 
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dunnage around the iron bars and frames of the vessel, did not show 
the exercise of reasonable caution on the part of the owners of the ves- 
sel or their agents. 

The claimant has offered évidence to show that varions portions of 
the cargo, espeçially the wooden cases of goods, shifted and woriced 
around, under the influence of the rough weather which the vessel en- 
çGuntered, and ttiat the burlap bags containing the nuts were torn 
and brqken by thèse cases, and by the pressure exerted upon the vari- 
ons portions of the cargo. Thé claimant has also offered testimony 
to show that the i passage was. so rough, and the weather so severe, 
thatnthe vessel would be excused, under the terms of the charter, 
from damage resulting because of such weather; but the évidence 
ûoes not show any wreck or disaster, or weather conditions which 
it wrould seem should not be reasonably anticipated by those who 
were stowing the vessel for a trip across the Atlantic. On the con- 
trary,; the trip was made under conditions as to \yhich both those re- 
sponsible for the stowage of the cargo, and those responsible for 
the strength of the packages in which the cargo was shipped, must 
be held to hâve reasonably known the needs of the situation. There 
is some évidence on the part of the claimant to the effect that the 
bags containing the walnuts were insufficient; but it is thought that 
the évidence shows thèse bags to hâve been of the ordinary kind, and 
in reasonably gooà condition, and no loss would seem to be attributable 
to either of thèse causes. 

Thè libelant does not satisfactorily meet the burden of proof with 
référence to his allégations that the angle iron or beam penetrating the 
cargo space was the cause of any extensive in jury. On the contrary, 
the weight of évidence would seem to indicate that the bags of wal- 
nuts were torn in différent parts of the cargo, and in such ways that 
something else must hâve, been the first cause of the injuries. The 
proof likewise is not sufficient to indicate that the mère use of loose 
dunpage around the iron bars or frames of the vessel was the cause 
of conditions resulting in the damage shown. As was intimated at 
the close of the, trial, the whole question of the liability of the ves- 
sel seems to, dépend Upon the gênerai proposition arising from the 
tenms of the bill of lading. and the responsibility on th'e part of the 
owners and officers of the Xrignac for carrying, in a ship of her shape 
and construction, gênerai cargo in a loose condition, without compart- 
ments or decks to divide the différent classes of packages. The dam- 
age wpuld seem to hâve, beeh done,through the graduai création of 
space, as the bags in which the nuts jvere confined became torn from 
pressure or wear. The cargo thus settled around the iron beams 
above referred to, and ail through the hold, while at the same time 
the wopden casés were given opportunity to be thrown about under the 
pitçhing of the vessel. 

The vessel must either be held responsible on the ground that those 
stowing the cargo should hâve reasotiably anticipated that the burlap 
tiags containing nuts would not stand the particular pressure and 
wear to which they would be subjected, or else the libel must be dis- 
«nissed upon the ground that no injury has been satisfactorily proven. 
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which' could hâve reasonably been foreseen from the formation of the 
cargo space and the method of stowing. The libelant has not satis- 
factorily proven the particular portion of the dunnage which became 
disarranged, nor the particular object which first destroyed or tore 
any of the bags. But the libelant has shown, and the testimony of 
the ship's officers, and of Mr. Gillett, manager of the Associated Op- 
erating Company, who was présent several hours each day while 
the Trignac was being unloaded, does show, that the injuries resulted 
from the contact or wear which the bags received, under the influence 
of weather not unusually rough. Mr. Gillett further testified, in an- 
swer to a more or less hypothetical question, that a settling of four feet 
in the cargo could be assigned by him to no cause other than improper 
stowage; and it would seem that, inasmuch as the injuries were not 
within the exceptions of the bill of lading, and should reasonably hâve 
been anticipated from the character of the place in which the cargo 
was stowed, the vessel must be held liable. 

Three cases hâve been cited which are closely applicable to the ques- 
tion. 

In Bethel v. Mellor & Rittenhouse Co. (D. C.) 131 Fed. 139, the 
provisions of section 1 of the Harter act (Act Feb. 13, 1893, c. 105, 
27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]) are held to'apply, and 
that exceptions in the bills of lading, of a similar character to those 
in the case at bar, could not protect the ship from the responsibility 
for négligent loading and stowage. 

In the case of The Orcadian (D. C.) 116 Fed. 930, the vessel was 
held answerable for négligent stowage, "whether due to carelessness, 
or a mistake in judgment on the part of the stevedores employed by 
the ship." In that action some barrels of oil were stowed next to 
baies of wool ; the barrels being separated by pièces of wood, and 
the entire cargo of barrels being wedged so as to be presumably com- 
pact. Some such weather as that in the présent case, at about the 
same time of the year, was experienced. The vessel was not injured, 
but some of th^ barrels went adrift, were broken, and the oil dam- 
aged the wool. The case was decided upon the ground that a tem- 
porary bulkhead, or some other means of protecting the barrels from 
being thrown around, should hâve been employed. The similarity 
between the responsibility fixed by the court in that case and the re- 
sponsibility resting upon the owners of the Trignac is very great. 

Again, in the case of Marx v. The Britannia (D. C.) 34 Fed. 906, 
where the évidence showed that under the influence of rough weather 
the wood dunnage between two drums of glycérine had dropped out, 
thus allowing the drums to pound or chafe, Judge Brown said that 
if there had been a gênerai disarrangement of the wood, or had it 
dropped away between other drums, the inference might hâve been 
warranted that the trouble was caused by severe weather (that is, a 
péril of the sea) ; but, where it occurred to but part of the cargo, the 
only fair inference is that the wood between thèse two drums was 
not secured in the usual and proper manner, and that négligence in 
this respect was the cause of the wood's dropping out, and thereby of 
the leakage which caused the loss — citing The Burgundia (C. C.) 29 
Fed. 607, and The Surrey (C. C.) 29 Fed. 608. 
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■Iri 'tîïëîi!ifeseiît'^i|StIiiCê thè^ dàftiagé wié confined 't« ifc bàgs 'of 
ntits, âiid theré wiS'èo sttiftiÈ^of'the cargo as a Wholôj nor any dis- 
aïraîîgfeftientj exceçt'in sd far^ àë the çôrtiparatively rôugh weather 
;ca<iséa pressure and hard tféatftlént to the part ôf thè cargo wbicb 
'i^aS eéffttainèd in khé btfrlafi bàgs. As hàs beeti éaid, if bags ôf nuts 
Wëi'e packed arôtiftd the hatchWajrs and angle irons, with loose dun- 
nage; îtt-a space<iWhere any displacement would cause, pressure and 
shmii*g Ol adjacent cargo, ittjury would seem to be reasonably ex- 
pectedv and must be held to be négligence; which was the cause of the 
damage to the walttUts with respect to which this action is brought 

Thë lltfelànt may hâve a decree therefOr. ■ 



' UNITBJD STATES V, MILLS et al. 

,; fClrcuit Court, S. D. Alabama. Aprll 3, 1909.) 

, No. 251. , 

1. Public liANps (| 120*)-^Stjit bt United States fos Oancellation of Pat- 

œNT-r-MBASUBE Off Ppoop Requwed. 

In iCmtt byfthe unJted States tocancél a patent to public lànd on the 
groùnd of fraûd the bùrdén of proof to establlsh the fraud Is on the gov- 
emméiit, and the évidence, whether direct and positive or clrcumstantlal, 
must be clear, unequlvocal, and oonvlnclng. 

[Ed. Note.-^For Other caiBes, Bee Public Lands, Cent Dig. § 335; Dec. 
Dig. § 12p.*], 

2. Public Lands (g 120*)— Suit bt United Sixtes tob Canckllation of Pat- 

ENT^FBAUn IN HOMESTEAD BNTET. 

Défendant, a young unmarrled man, wlthout means, working by the 
day, hte compensation includlbg his' bdard, flled a homestead clalm on 
govemment land a few miles distant frQm:hls place of employment. He 
went upqn the i^nd, bullt a house, cbicken house, ^nd horse stable, and 
Inclosed a Bm,all part of the land. iluring the flve years before maklng 
final proof he had tenants, mostly ne^oes, livlng In, the house and Cul- 
tlvatlng thé land on shareB, He boàrded and slept fpr the most part 
where ne worked. but vlsited the land every few days, and once In every 
four or flye.Dfonths slept there. Beld, thB.X under ^çv. St. § 2291 (U. S. 
Comp. St. 1901,, p. 1890), which requlres proof that a homestead entry- 
man has "resided upon or cultlvated" the land for flve years, such facts 
were not sufflclènt to establlsh fraud Ih the éntry or final proof, which 
entltled the govemiment to a cancellatlon of the patent Issued for the land, 
there belog no «ubstantial évidence that défendant 4'^ 1^9^ act In good 
falth and in the bellef that he had coœiilled wltft the iaw. 

[Ed. Note. — ^For other cases, see PubÙc Lands, Dea Dig, § 120.*] 

In Equity. 

Wm. H. Armbrecht, Dist. Atty., for the United States, 
Mcintosh & Rich, for défendants. 

TOULMIN, District Judge. This is a bill in equity filed by the 
United Statçs to cancel a patent issuejd by the United States to the . 
défendant Henry C. Mills. The bill is filed to set aside and annul the 
patent upon the ground of fraud in obtàining it. 

•For otber cases aee aame toplo ft I numbbb In Dec,; ft Am. Oigs. 1947 to date, & Eep'r Indexe» 
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The bill allèges that the testimony of said Mills and that oî his wit- 
nesses in making the final proof in a homestead entry made by him was 
f aise and f raudulent ; that it was f aise and f raudulent in that said 
Mills did not establish actual résidence upon the land covered by the 
entry ; that he did not live on it continuously f rom the date of the en- 
try, January 15, 1898, to January 3, 1903, the date of final proof pro- 
ceeding, and did not cultivate the same during that period ; that the 
défendant Henry Brannan was a witness in the said final proof pro- 
ceeding, and that his testimony then given was false and fraudulent as 
to said Mills having established an actual résidence on said land and 
cultivated the same ; and that it was false and fraudulent in that said 
Brannan testified that he was not interested in said homestead entry. 
The bill charges that the défendants Henry Brannan and Thomas H. 
Brannan, with knowledge of the alleged fraud, purehased the land 
covered by the patent. 

Each of the défendants answers denying specifically the allégations 
of fact in the bill of complaint in so far as it allèges any fraudulent 
conduct on their part, and affirms that the testimony which was given 
in the final proof proceeding was true. 

"Canceling an executed contract is an exertion of the most extraor- 
dinary power of a court of equity. The power ought not to be ex- 
ercised except in a clear case, and never for an alleged fraud, unless 
the fraud be made clearly to appear." Atlantic Delaine Co. v. James, 
94 U. S. 207, 24 L. Ed. 113. 

A suit by the government to set aside or annul a patent issued by it 
should be sustained only when the allégations on which it is attempt- 
ed are clearly stated and fully sustained by proof. U. S. v. Stinson, 
197 U. S. 203, 35 Sup. Ct. 426, 49 L. Ed. 724; U. S. v. Budd, 144 U. 
S. 154, 12 Sup. Ct. 575, 36 L. Ed. 384. 

In the case of the United States v. De Moines & Co., 142 U, S. 
541, 12 Sup. Ct. 316, 35 L. Ed. 1099, the court said : "Muniments of 
title issued by the government are not to be lightly destroyed." 

"In a suit by the United States to cancel a patent of public land, 
the burden of producing proof and establishing the fraud is on the 
government, from which it is not rélieved although the proposition 
which it is bound to establish may be of a négative nature." Colorado 
Coal & Iron Co. v. U. S-, 123 U. S. 307, 8 Sup. Ct. 131, 31 L. Ed. 182. 

"The testimony on which this is done must be clear, unequivocal, and 
cpnvincing. It cannot be done upon a bare prépondérance of évidence 
which leaves the issue in doubt." Maxwell Land Grant Cases, 121 U. 
S. 325, 7 Sup. Ct. 1015, 30 L- Ed. 949 ; United States v. San Jacinto 
Tin Co., 125 U. S. 273, 8 Sup. Ct. 850, 31 L. Ed. 747. 

"Fraud is never presumed, and it devolves upon him who allèges 
fraud to show the same by satisfactory proof." Walker v. Collins, 59 
Ped. 70, 8 C. C. A. 1. 

In the case of United States v. Détroit Timber & Lumber Co. (C. 
C.) 124 Eed. 393, the court said: 

"This rule applies wlth increased force where tjie government seeks to nan- 
eel a patent -which b^s been issued by it. * * * The facts established, as 
a whole, should be ihconslstent and Irreconcilable with the integrity of the 
patent or the integrity and legality of the actions of the défendants chargea 
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wlth the fraadulent entrles, and shouM be so satlsfactory as to make It clear 
to the court that ihe land was procured by f raud." 

In view o£ tïièse légal rules, which are well settled by the United 
States courts, and tested by them, let us consider what facts are es- 
tablished by the eridence, and whether they, as a whole, are inconsist- 
ent and irreconcilable with the integrity and legality of the action of 
the défendant charged with the fraudulent entry in question in this 
case. 

The burden of producing proof and establishing thé fraud is on 
the government, and the évidence, whether direct and positive or cir- 
cumstafitial, must be clear, une(;^tiivocal, and convincing. The date 
of the honiestead entry involved m this case was November 16, 1897. 
Thé final proof to perf ect the entry was made January 3, 1903, and the 
patent issued March, 1904. The law provides that no patent shall is- 
sue until the expiration of five years from the date of the entry, and 
the pèrson making such entry shall prove by two crédible witnesses 
that he has resided upon or cultivated the same for the term of five 
years immediately succeeding the time of filing the affidavit, and makes 
affidavit that no part of such land has been alienated, etc. Rev. St. § 
2291 (Ù. S. Comp. St. 1901, p. 1390). The law also provides that if 
at any time after the filing of the affidavit required of the applicant, 
and befdre the expiration of five years mentioned in section 2291, the 
person haVirtg filed such affidavit has actually changed his résidence, 
or abandoned the land for more than six months at any time, then and 
in that evént the land so entered shall revert to the government. Rev. 
St. § 2297 (U. S. Comp. St. 1901, p. 1398). 

The complâinants allège that the testimony of said Mills, the entry- 
man, and of his witnesses, in making said final proof, was false and 
fraudulent, in that said Mills did not establish aqtual résidence upon 
the land çovered by the entry, did not live on the land continuously 
from the daté of the entry to the date of making final prôof , and did 
not cultivatç said land during that period. While the évidence on the 
part of, the conlplainants to sustain thèse allégations is in some re- 
spects vague, indefinite, arid uncertain, particularly as to dates, its 
substance is thaf the défendant 'Mills claimed a parcel 6f *lànd which 
was called the "Clay Mills' homestead." It had on it a. small house 
containing tWo tooms and a gallery, a small chicken house, and per- 
haps a horse stable. The testifying witnesses occasionally passed by the 
place along a neàrby public ioad. There was a very small part of the 
land under fencè, which was at times cultivated as a vegetable garden 
and potato patctl. ' Said witnesses had never seen said Mills on thé 
place during the time he claimed it as a homestead. Thére were some 
hegroes living ih, the housé for a considérable part of the time, and 
wefè sometimes èéen working the land. Said Mills did nOt live on the 
lajnd, but stayéd njost of the time at a turpentine still belonging to the 
défendants Hënrsr Bf arinan ànd Thomas H. Brannan. Mills was em- 
ployed by said Brannans and worked at their still, which was several 
miles distant ffôni said homestead ; that he took his meals and usually 
slept at the still in a room connected with a store there which belong- 
ed to said Brannans. Mills was a nephew of said Henry Brannan, and 
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he was sometimes seen, principally on Sundays, at Henry Brannan's 
dwelling house, situated three or four miles f rom the still. Milis kept 
clothes at the still in the room where he slept, which room he occupied 
with said Thomas H. Brannan, who kept his clothing there, and who 
was also employed at the still. One of complainants' witnesses testi- 
fied that said Mills got him to move a family of negroes into the house 
on the homestead. Another witness for complainants testified that he, 
as a physician, visited some familles living on the homestead between 
seven and ten times and never saw Mills there. There was some con- 
flict in the évidence as to the amount of land under fence and in cul- 
tivation, and also as to the value of the improvements on it. 

The évidence on the part of the défendants was, in substance, that 
the défendant Mills was an unmarried man at the time he entered 
the homestead, and remained so until_ some time after the final proof 
was made ; that he was a poor young man, and owned nothing except 
his clothes and a horse which horse he used in his work for Brannan, 
& Son's still. He was what is called "the woods rider," and his em- 
ployment required him to go into the woods and to ride them almost 
daily. Soon after he entered the land he settled on it and built a 
lumber house of two rooms and gallery, a small chicken house, and a 
horse stable, and put a fence around the house and garden. He also 
fenced in another pièce of the land which he cleared up for a patch. 
Said land was cultivated each year thereafter until final proof was 
made. Said Mills furnished the money to make the improvements 
on the land without assistance from any one. He had no money to 
buy furniture to put in the house, and none with which to hire a cook. 
He made his living by his daily work, and worked for Brannan & Son 
by the day for so much a day and his board. He took his meals at 
the still, and usually slept there in a room with said Thomas H. Bran- 
nan. His work carried him to the woods almost daily, and in passing 
backward and forward he was on his homestead every few days — at 
least, once a week. He did not actually réside on the homestead con- 
tinuously, but he was on the land every few days looking after it and 
exercising control over it; that he had persons' actually living on the 
homestead taking care of the improvements for him and cultivating 
the land. He furnished fertihzers to make the crops, and the oc- 
cupants of the land worked them for a division of the products. A 
large part of the time there were negroes occupying the house and 
cultivating the land on the terms mentioned, and a part of the time a 
white man' named Dan Brannan cultivated the land for said Mills. 
There was also évidence on the part of défendants that while défend- 
ant Mills did not actually réside on said homestead — did not abide 
there ;' did not eat and sleep there as a regular or gênerai thing — he 
went there occasionally, at least every four or five months, and spent a 
night on the homestead under the idea that this was such a compliance 
with the law as would avoid the efïect of section 2297, Rev. St., which 
provides that if, at any time, the homesteader before the expiration 
of five years from the date of the entry has actually changed his 
résidence or abindoned the land for more than six months at any time, 
then and in that event the land so entered shall revert to the govern- 
169 F.— 44 
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ment. The,.p;fOQf was that gjaiçlMills had no other hopie, daimed np 
other, and e;xerc1sed control P^èf, no pther. The substance and efEect 
of said Mill^'^ explanation or excuse for not "actually" and "continu- 
ously" residihg on said lanci was that he had to go away from it 
to get worjc to maintain hinaself; that his compensation was small, and 
incTuded in it his board or rations which were furnished him at the 
place where he worlced ; and that, not being able to hire a person to 
cook for him,, he, as a matter of convenience and economy, ate and 
usually slept where he workéd. 

There was" also évidence th?itp some months after the final proof 
was made, MiUs conveyed tp the défendants Henry Brannan and 
Thomas H. Brannan the land covered by his entry for a priée cori- 
sidered as being a good price for the land at that time. This circum- 
stance may, and doubtless did, raise some suspicion that the land was 
entered for the benefit of said Henry Brannan, and not honestly and 
in good faith for the purppse of actual settlement and cultivation by 
said Mills. Circumstances, howéver, that do but little more than to 
raise a suspicion are not suffiçiefit to authorize a court of equity to 
set aside or to annul a writteiq instrument for ffaud in its exécution. 
Moreover, RfjJIs and Henry Braiinan in their testimony state the cir- 
cumstances' under which said conveyance was made and the purpose 
for which it was made. This jestimony is uricontradicted. 

The question then presented. is, Are the facts and circumstances 
established by the évidence, as 3; whole, inconsistent and irreconcilable 
with the integrity and legalityoi the actions of said Mills, the entry- 
man charged w-lth the fraudulent entry? Is that évidence so clear, 
unequivocal, and convincing as to satisfy the court that the land was 
procured by fraud? If therè was fraud, there was perjury in making 
the final proof. From the eyidence I am inclined to believe that Mills 
and Henry Brannan were not coniscious of wronging, or of any attempt 
to wrong the gbvernment, and , honestly thought that Mills' acts in 
relation to the ; land were in compliance with the requirements of the 
law, and ail thàt was necessary to perfect his entry. 

Now, were Mills' acts in relation to the land in compliance with the 
requirements of the law ? In making the final proof, the law provides 
that the entryman should prove that he had resided upon or cultivated 
the land for the term of five years immediately succeeding the time 
of filing the affidavit with his appHcation for the entry, and makes 
affidavit that no part of such land has been alienated, etc. Rev. St. 
§ 2291. The évidence is that Mills filed his afiidavit November 16, 
1897 ; that he settled on the land- in January, 1898, and built a dwell- 
ing house thereon in July, 1898; that he put up fences on the land 
»nd cultivated a few acres of it eyery season from January, 1898, to 
January, 1903, when the final proof was made ; that he had no other 
résidence or horpe of his own; that he worked elsewhere, and usually 
ate and slept where he worked, but that he made fréquent visits to 
the land, exercised acts of ownership; and control over the same, and 
had pcrsons by and under his permission or authority actually residing 
on the land, who cultivated the same for their and his joint account. 
There is some évidence to the cpntrary, but of a négative character, 
at least as to many of the facts stated. 
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The statute says that the entiyman shall réside upon or cultivate the 
land, etc. From the évidence in the case there can be no question 
that Mills settled on the land by making improvements on it, by fencing 
in a part of it and cultivating it (to a small extent, it may be), and 
subsequently building a dwelling house on it. But if this was done 
honestly and in good faith, this bill cannot be maintained. No ques- 
tion as to the défendants -Henry and Thomas H. Brannan being inno- 
cent purchasers of the land in question is, in my opinion, raised by the 
évidence in this case, for if there was fraud in procuring the patent 
I am satisîied that they had knowledge of it. 

The sole question, then, on which the case turns is whether there 
was perjury committed in making the final proof, and the patent there- 
by fraudulently procured. If so, the complainants would be entitled 
to a decree. But it is upon them to sustain the allégations of fraud 
charged in their bill of complaint by clear, unequivocal, and convincing 
testimony. This, in the opinion of the court, they hâve not done. 

The bill is therefore dismissed. 



EPREMIAM et al. v. WARD, Collecter of Internai Revenue. 
(Circuit Court, N. D. New York. May 7, 1909.) 

1. Intebnal Revenue (§ 15*)— Cigarette Taxes— Assessmen-t— "Wholesale 

Value ob Price." 

Rev. St. § 3394, as amended by Act Cong. July 24, 1897, c. 11, J 10, 30 
Stat. 206 (U. S. Comp. St. 1901, p. 2221), elassifles clgars and cigarettes for 
Internai revenue duty, and Imposes a stamp tax of 54 cents per thousand 
on cigarettes v?eighing not more than three çounds to the thousand, and 
the Wholesale value or priée of which is not more than $2 per thousand, 
Including the tax, and, If the value exceeds such sum, then they are re- 
Quired to carry a tax of $1.08 per thousand. EeH that, where intestate 
manufactured cigarettes and sold them at Wholesale at his storeroom to 
any one -who might apply In reasonable Wholesale quantlties at $2 per 
thousand, the fact that the larger part of the cigarettes manufactured by 
him were purchased by his son at $2 per thousand and. sold by him at 
Wholesale with cigarettes of other manufacture for more than such prlce 
did nofmake the "wholesale priée or value" of intestate's cigarettes more 
than $2 per thousand, and hence he was not subject to an assessment pre- 
scrlbed by section 3371, as amended by Act March 1, 1879, c. 125, § 14, 
20 Stat. 346 (U. S. Comp. St. 1901, p. 2205), for insufflcient stamping. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dlg. § 15.*] 

2. Evidence (§ 590*)— Weight and SumciKNCT— Intbbested Witnesses. 

The court is bound to glve crédit to uneontradicted testimony of in- 
terested witnesses when it is substantiated and is not ineonsistent wltli 
well-known facts, expérience, and reason. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. § 2439 ; Dec. Dig. i 
590.*] 

At Law. This is an action to recover the sum of $245.39, with 
interest thereon from September 6, 1907, making a total at the date 
of April 6, 1909, of $268.70, claimed to hâve been wrongfuUy col- 
lected by the défendant as taxes on cigarettes from one Hagop Epre- 

«For other eues sae rame topic & S ottubuk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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miam, now deceased, by means of an assessment levied and made 
because of alleged insufficient Stamping. 

Walter E. Ward, for plaintiffs. 
George B. Curtiss, for défendant 

RAY, r)istrict Judge. Hagop Epremiam, from August, 1906, to 
July, 1907, inclusive, was a cigarette manufacturer carrying on his 
business ih the city and county of Schenectady, N. Y. He had a 
small shop, and was assisted by his daughter. He had a son, Krikor 
Epremiam, whb traveled on the road and sold cigarettes to varioas 
customers at wholesale. The factory of Hagop Epremiam was a 
small afFa;ir, as was the business of his son. The son during said time 
purchased cigarettes from a number of différent houses, of différent 
qualities, and also purchased the larger part of the product of his 
father's factory. The son had his storehouse in the same building 
and on the same floor with his father's factory. They were separated 
by bpard partition only. Hagop Epremiam came from Turkey, where 
he had been engaged in the same business. He was upwards of 60 
years of âge. But there is no évidence that he was incompétent to do 
business or to carry on business. In connection with manufacturing 
cigarettes, the father maintained and carried on a sort of wholesale 
house selling at his factory in reasonable quantities to ail corners. 
It was generally known in gchenectady that he not only manufactured 
cigarettes but sold at wholesale, and he had a considérable number of 
customers at that place. The demand for his cigarettes was not large 
in that city, but there is no évidence that he did not do a wholesale 
business in the regular way. There is no évidence that there was 
ahy contracta agreement, or understanding between the father, Hagop, 
and the son, Krikor, that, the son would take either the whole output 
of the father's factory or the major part thereof. It is conceded that 
the cigarettes in question did not weigh more than three pounds per 
thousand, but it is claimed that the wholesale value or price of same 
was more thaift .$3 per tbousand, and that therefore the lawful tax 
thereon was $1.08 per thousand. They were stamped with internai 
revenue stamps by Hagop, and put upon the market to ail customers 
fetamped at 54 cents per thousand. If the wholesale value or price 
of thèse cigarettes was not more than $3 per thousand, then the fuU 
tax was paid by Hagop Epremiam. If the wholesale value or price 
was more than $2 per thousand, then the lawful tax that should hâve 
been paid waè $1.08 per thousand. The proof shows that Hagop sold 
thèse cigarettes to ail corners at $2 per thousand, ând that they weighr 
ed not more than three pounds per thousand. He sold the main 
portion of his product to the son, Krikor, at $2 per thousand ; but 
Krikor, traveling upon the road, sold in the main, if not entirely, 
at wholesale to dealers at places distant from Schenectady at from 
$3.50 to $3 per thousand. Discovering thèse facts, the collector of 
internai revenue, without giving the notice required by the proviso 
of section 3371 çf the Revised Statutes, as amended by section 14 
of the act of March 1, 1879, c. 125, 30 Stat. 346 (U. S. Comp. St. 
1901, p. 3305), made an assessment for the additional tax claimed of 



BFRBMUU V. WABD. C93 



54 cents per thousand, and this, under protest, was finally paid after 
an appeal to thè commissioner of internai revenue at Washington, 
who decided that the assessment was lawful and must be paid. 

This action was brought to coUect back the amount of the assess- 
ment aforesaid so made. This action was commenced by Hagop 
Epremiam, but, he having died, his administrators were substituted as 
plaintiffs. On the trial the plaintiflfs called several witnesses, who tes- 
tified that during the time mentioned they purchased cigarettes of the 
kind and character in question of Hagop Epremiam at whoIesale at 
$3 per thousand. There was no évidence that he ever declined to sell 
to or supply any would-be purchaser. There was no évidence, except 
by inference, that Hagop ever entered into any oral or written agree- 
ment or contract for the sale of his cigarettes to any one or more 
persons or firms exclusively, or thathe was unwilling or not ready 
at ail times to sell cigarettes to jobbers or the trade generally in rea- 
sonable quantities for the price named— $2 per thousand. There was 
no évidence that this manufacturer sold his cigarettes to one or more 
persons exclusively, or that any one or more persons took the entire 
product and then sold or distributed the goods or cigarettes to the 
trade at a wholesale price fixed by them in excess of $3 per thousand. 
By section 3394 of the Revised Statutes as amended by section 10 of 
the act of July 24, 1897, c. 11, 30 Stat. 206 (U. S. Comp. St. 1901, p. 
2321J, cigars and cigarettes are defined and classified. Section 3371 
provides for an assessment for deficiency in stamping. This section, 
containing the proyiso "that no such assessment shall be made until 
and after notice to the manufacturer of the alleged sale and removal 
to show cause against said assessment; and the commissioner of in- 
ternai revenue shall, upon a full hearing of ail the évidence, détermine 
what assessment, if any, shall be made," does not specifically name or 
mention cigarettes. However, the régulations established by the com- 
missioner of internai revenue and signed by John C. Capers, commis- 
sioner, and approved by the Secretary of the Treasury, treat this 
section as applicable to cigarettes. The government contends that the 
proviso quoted has no application to cigarettes, and calls attention, to 
section 47 of chapter 349 of the act of August 27, 1894, 28 Stat. 562 
(U. S. Comp. St. 1901, p. 2275), reading as follows : 

"That whenever any article upon whlch a tax l8 requlred to be paid by 
means of a stamp, Is sold or removed for sale by the manufacturer thereof, 
wlthout the use of the proper stamp, In addition to the penalties imposed by 
law for such sale or removal, it shall be the duty of the commissioner of in- 
ternai revenue, within a period of not more than two years after such removal 
or sale, upon such information as he can obtain, to estimate the amount of 
the tax which has been omltted to be paid, and to make an assessment there- 
on upon the manufacturer or producer of such article. He shall certlfy such 
assessment to the collector who shall immediately demand payjnent of such 
tax and upon the neglect or refusai of such payment by such manufacturer or 
producer shall proceed to collect the same in the manner provided for the col- 
lection of other- assessed taxes." 

I do not think it necessary to décide whether or not the proviso quot- 
ed applies to cigarettes. I think the décision of this case dépends upon 
how we are to détermine the "wholesale value or price" of the cigar- 
ettes in question. If the wholesale value or price was more flian $3 
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per thousand, then the assessment was legally made and collected. If 
the whdlesalé! value or price wasotily $2 per thousand^ thsen?>tîie ass^sfe- 
rrtent was illegallymade and collected. " ■- 

Hagop Epremiam ran the so-called factory. The' nûmbërs^ of Cigar- 
ettes manufactured were small conîpared with sôme estabtishmfents, 
but 6till it was a factory, and wé-âTe to get at the wholesâle value or 
price in the same manner we wouM in the case of a large or an exten- 
sive factory. Hslgop Epremiam did not sell at retail. Thérë is no prê- 
teuse by the government thàt he sold his entire output tohis son, Kri- 
kor Epremiam. It is substantially conceded that he did sell thé great- 
er part of his output to that son at $2 per thousand, and #hô in turn 
traveled about the countfy and sold them to dealers aÉd'jobbers at 
from $3.50 to $3 per thousand. He aiso sold other tobaccô'ahd cigar- 
ettes. Selling in this way, he would be expected to makè' a profit. He 
could not afford to go on the'road and sell as he did tlnl^ss he coùld: 
dispose of the cigarettes for more than he paid for them.; ' There is nb 
évidence of any collusion between Hagop and Krikor, the son. Hagop 
ran the business of manufacturing, aided by his datightèr, Mary, and 
the fact that he was old and f ailing does not militate against him. Kri- 
kor was in the same building, but it is well known that foreigners com- 
ing to this country f requéntly live in close and cramp'ed quarters; some- 
times several families in a house thàt would suffice for cJne, American' 
family only. Hagop "had the right to sell to Krikor. ^But he did npt 
sell or contract to sell ail his output to the son, and théfe is ho évidence 
that he did'. There is no évidence that Hagop côntracted to supply 
him any definite amount or to restrîct his sales to ôtheirs.'' He had' âri 
open factory; and sold ail he could to ail corners. Kriteilr took wh^t 
he wanted 'at the same price Hagop flxed as his whôles^îe f âctôry price,' 
and at the same price Hii^op sold to'his customers, ûf whom he hsfd 
several. It ^eems to me thàt the évidence establishes that Hagop ran à 
wholesale store în connection with his factory, advertlÉiig* openly and 
selling openly to ail comers, and that the sales to his son, I^rikor, were' 
made in good^'faith as 'à part of his Wholesale business, and that^he 
thereby establîshed a wholesale value or price for thçse' Cigarettes' at 
Scbenectàdy, N. Y, I do not think that for the purpose qf taxation un- 
der the internalrevenue law we can follow the goods'ïtoni One whble- 
saler to another and fix the wholesale value or price for faxàtion as that 
demanded'cfr'paid by the one^ remote from the faétoïy; ta'case it is 
greater than the wholesa^e price at the place of mançi^é|t(|'e, , It is per- 
fectly apparent that Hagop jnight not hâve sold any to the son ^*d his 
local custortJ exhausted his entire output. Krikor was a traveling whole-i 
saler of thèse cigarettes and others, and sold theim îhj'the main ât 
points distant from the factory. If hè hàd sold inCliîtiago and Min- 
neapolis and.St, Louis ta wholesaljçrs, who in turn had sold at whole- 
sale at an increased price to small retailers about the cOuntry, which 
wholesale value or price >)vould govern for the ptirppSè 'of fixing the 
stamp tax? I do not think the case is vvUthih Tfèàsûry IJècision 871, 
March. 1, 1905, or Treasury Décision 896, May 24, 190S, vol, 8, Janu- 
ary-December, 1905. 

In "Régulations Established Concerning Tax-on Tobacco, Snufï, 
Gigar»:*iâ<Cigairettes, August L/iaO/^ijiby/John C Capers, Commis- 
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sioner of Internai Revenue, Approved by Geo. B. Cortelyou, Secretàry 
of the Treasury," it is said : 

"The Wholesale value or priée of cigarettes welghlng not. more than three 
pounds per thousand wlU apply to cigarettes that hâve been properly packed 
and stamped, and wlU include the tax; and, if the wholesale value or priée, 
with tax included, does not exceed $2 per thousand, such cigarettes may be 
tax-paid at the rate of 54 cents per thousand. 

"Before selling stamps for the payment of the tax on cigarettes at the rate 
of 54 cents per thousand collectors will require the manufacturer to file an 
affldayit setting forth the trade-mark name or brand of the cigarettes, and 
that the same will not be sold for a greater price than $2 per thousand, tax 
included. 

"The afflant should alsO be requlred to state that he has not enter-ed Into, 
and will not enter into, any oral or written agreement or eontract for the sale 
of such cigarettes to any one or more persons or firms exclusively, but that 
he is willlng and ready to sell the same to jobbers or the trade generally. In 
reasonable quantities, for not exceeding the prlce named. 

"Collectors shall also Investigate in each instance in order to ascertain 
whether the manufacturer does sell hls cigarettes to one or more persons ex- 
clusively who mây own the trade-mark brand, and take the entlre product of 
that brand and then sell or dlstribute the goods to the trade at a wholesale 
price fixed by them exceeding $2 per thousand. In such a case the jobber or 
perspn purchasing the cigarettes and dlstributing them to the trade would flx 
the wholesale price, and not the manufacturer, and the cigarettes would be 
properly subject to the higher rate of tax of $1.08 per thousand." 

It seems to me clear that when a manufacturer has established a 
wholesale store at his factory, where he actually sells to ail corners at 
wholesale only and at a uniform price, and does not enter into any 
oral or written agreement or eontract or uriderstanding with any one 
for the salp of his cigarettes to any one or more persons or firms ex- 
clusively, but is ready and willing to sell the same to jobbers and to 
the trade generally in reasonable quantities for not exceeding the price 
of $2 per thousand (of the proper weight), and does so sell, he is a 
wholesaler, and has fixed the wholesale value or price of his product. 
In such case he is within and protected by the rules and régulations 
quoted. This is true even if some person takes the greater part of his 
product, purchasing the same in due course pf business, and in turn 
disposes of same at wholesale to others at distant points at a profit. 
It was quite natural for Krikor to purchase of his f ather. So long as 
he was not a manufacturer himself, he had to purchase of some one 
if he traveled on the road and sold to the trade generally. I see no 
impropriety in ail this. I must take the évidence as it was given on 
the trial of the case. Isaw nothing inconsistent in the stories or sus- 
picions in the manner of the daughter or son, or anything that indicat- 
ed other than a legitimate business. The évidence was of such a char- 
acter that the burden was thrown on the United States to show that 
thé business of Hagop Epremiam was not a legitimate wholesale busi- 
ness, or that he had some sort of eontract or agreertient with Krikor 
that he was to take ail or substantially ail his output. We may suspect 
that there was some sort of an agreement between father and son, and 
,that a legitimate and proper wholesale price at Schenectady was more 
than $2 per thousand for thèse cigarettes, but there was no proof what- 
ever that such was the fact. The statute fixes the tax on ail cigarettes 
•weighing not more than three pounds per thousand, and of a whole- 
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sale value or price of inot mom than $S per thousand, at 64 cents per 
tbousand. It was conceded that thèse cigarettes did not weigh more 
than three pounds per thousand, and that the tax of 54 cents per thou- 
sand was duly paid before this assessment was made. I think, on the 
évidence, the plaintiff 's intestate had f ully complied with the law. The 
assésstrient, as shown by the papers, was bàsed on the assumption that, 
inasmuch as the greater part of the entire manufacture of the father 
was taken by the son at $3 per thousand and sold at other points at 
Wholesale for a greâter price, and they occupied the safne building, 
their wàferooms beirig separated by a board partition only, there must 
hâve been some secret understand^ng or agreement. f his falls short 
of proving an agreement. It was also shown that the son purchased 
considérable stock for the father. It was not unnatural that the son 
purchasëd stock for the father. The son says that he uséd the father's 
money and that there was no partnership between them, and that the 
father owned and carried on the manufacturing business and sold at 
wholesale to ail coniers. There is no prôof, only siispicion, to the 
contrary. \ . ' 

The court is bound to give credence to uncontradicted testimony 
even from interested persons when it is substantiated as it was hère, 
and is not înconsistent with well^known faCts, expérience, and reason. 

I assuine that the assessment was made in good faith, and that the 
burden W^s on' the plàintifï heré to show by a fair prépondérance of 
crédible évidence that such assessment was illegally made ; that the 
fuU tax inipOsed by law had been paid by affixing the stamps, 54 cents 
for each thousand, befor'e the cigarettes were put upon the market; 
that the wholesale value or price of such cigarettes had been fixed at 
not more tîian $2 per thousand at Schenectady by gênerai sales at 
wholesale at that place to ail corners, and that there was no agreement, 
contract, or Understahding that any one or more persons Would take 
the whole bùtput of the factory at a fixed price. Thîs was donc in 
this case. 

Holding thèse views of this case, there will be a judgment for the 
plaintiffs for the amount claimed, with costs. 



THE AVALON. 
(blstrict Court, N. D. West Virginia. Aprll 21, 1909.) 

1. SHIPPING' (§ 33*)— MOETSAGES— Ebcobdino. ■ 

À re-registry of a vessel at a aifCerent port does not necessltate the re> 
recording ip the coUector's office at that poff of a mortgage duly record- 
ed when mad» at the former port. 

[Ed. Note.— Fpr other cases, sçe Shlpplng, Cfent. Dlg. § 113 ; Dec. Dig. S 

33.*] :■;'■; 

2. Mabitime Liens (§ 14*)— Undeb Maeitime Law— Advances. 

Banks lendlng nioijey to a "steamer and owners," without knowlng, or 
maklng any effort tô know, for what purposé it was expended, are not 

*FoT other oases gee saitts tbplc & S numbeb in Dec, & AU. Dlgs. 1907 to dale, & Rep'r Indexai 
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entltled to maritime liens on the gênerai testimony of the master that the 
money was used in the opération of the boat. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. § 18; Pec. 
Dlg. § 14.»] . 

& CîouKTs (§ 372») — Fedebal Couets — State Laws as Rules of Décision— 

COMMEBCIAL LAW— ATTOBNEY'S FEES. 

À provision In a negotlable note for the payment of attorney's fées by 
the maker In case of collection by suit, when such note is collected In a 
court of admiralty in another State by the enforcement of a mortgage on a 
vessel securlng the same, is not governed by the law of the state where 
the cOntract was made, but by the gênerai commercial law, and will not be 
enforced by a fédéral court, and especially where, owing to the death of 
the maker, Insolvent, the amount, if allowed, must be taken from holders 
of junior liens. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 977-979; Dec. Dlg. 
S 372.*] 

4. Shipping (S 32*)— MoETOAGES— Pbiobity op Lien. 

A mortgage executed by part owners of a vessel on thelr interest and 
duly reeorded In the office of the collector where the vessel is reglstered, 
on distribution of the proceeds of the vessel when sold In admiralty to pay 
liens, is entitled to priority from the mortgagors' share of the proceeds 
over debts of the owners which were not liens. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 105 ; Dec. Dlg. § 
32.*] 

In Admiralty. 

On January 12, 1907, R. Wlld flled hls Ubel against the steamer Avalon for 
debt. Numerous intervening llbels were flled for like purpose, ail of whIch 
were referred. to Commlssloner L. V. G. Morris to ascertaln, among other 
things, "the nature, amount, character, and priority of ail maritime liens, or 
liens, under the provisions of section 14 of chapter 75 of the Code of West 
Virginia, against the steamer Avalon." Also, "what liens by mortgage, deed of 
trust, or otherwise, exlst that are not maritime liens, or liens under the sald 
statute of West Virginia, and whether such liens exist against the whole ves- 
sel, or individnal interests thereln, glvlng the nature, amount, and priority of 
ail such liens!" Thls same decree appointed a receiver for the steamer, and 
under subséquent ones sale was made of It and conflrmed, and the proceeds 
hâve been pald Into the reglstry of thls court. Commlssloner Morris has flled 
three reports In the cause. To the last one, flled June 9, 1908, exceptions bave 
beén flled, which présent the matters in controversy now to be determlned. 

The commlssloner has reported numerous liens In seven distinct orders of 
priority. Those reported as flrst, second, thlrd, and fourth hâve been In no 
way controverted, and, by orders entered herein, h.ave been pald by the regis- 
"trar. The steamer sold for $9,800. The costs and four first classes of liens 
80 pald amounted to $7,227.98, leaving $2,572.02 yet to be disbursed. The com- 
mlssloner has reported as flfth in order of priority, now first payable out of 
the remalning balance of the fund (less any additional costs unpald), a balance 
of a debt of $1,049.11 to the First National Bank of Chattanooga, Tenn. The 
orlgln of this debt was as foUows: On May 9, 1903, L. Cramer was the sole 
owner of the steamer, but owed $11,000 of the purchase money, due to the 
Chattanooga & Tennessee River Packet Company for Its half interest purchas- 
ed by hlm from it. On thiit day he executed three notes for thls purchase 
money to the packet company, and, to secure the same, a mortgage upon the 
steamer, which was duly filed and reeorded in the collector's office of the port 
■of Chattanooga. TheSe three notes so executed and secured, upon thelr face 
provided that, "if this note is collected by an attorney by suit or otherwise," 
ail fées and costs of collection were to be paid by the maker. They were In- 
■dorsed to this Flrst National Bank ; two of them were pald, and there now 
remains oniy a balance of $1,049.11 on the third and last one. It is Insisted, 

'*For other eues see same toplc & { numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Xaâexw 



69$ 169 FSSSmAIi BSiFQBTIlB. 

hovrever, that to tHlsIsuna shoûld teradded an allowance of $300 as a festo the 
proctor of sald bank. Thls allowance was denlMby the commlsaloner. iigixth 
in prlority out of itheinndlstrlbutieidilinîajçice Is ygpo?rj;sd eight différent debts as 
follows: To Citlzens' National Bank of Parkersiiurg $220.53 ; tp'thie First 
National Bank ,qf. , Cincinnati |J548.08; to the Parkersburg Ewl^lôg & Trust 
Company $109.10 ;' t6 the Cltlzens' National Baiik of Parkersbûrg $540.33; to 
the Citlzens' Na,tioMl Bank of Parkersbnrg $435;46 ; to the Union Trust & De- 
posit Company ôfPttirKersburg $488.â3; to theî^Tst National Baiik of Parkers- 
bnrg $216.70 ; àrid to the Cîtizèns' National Bah^ of Parkersbtirè $113.73. Ail 
of thé foregoing aèbts in thls" clâss, éxcept the last one, afë represented by 
notes exeCuted by thè "Steamer ÀTaldn and Owners," by its managing owner 
ahd toaster. Thie iRSt one rèpresents an overdraft in thç steamer's regular 
checklng account. Tliè mastèr, ai seventh in ôWer of payment, bas reported 
as debts due to part bwners to È. Wlld $1,115.90, to J. L. Cramer $525.08 and 
$7.83, and to H. B. Cramer $471.47. Finally, he bas reported certain claims 
as exlStltag àgainst the steamer whlch, because BOt showri to hâve been for 
the proper management and opération of the steamer, he détermines are not 
maritime liens, and only payable, after ail the other liens in the preceding 
classes iaid been pald. Among thé debts so reported In thlS last çlass is one 
for $4,440 to the Citlzens' National Éank of Parkersbûrg, éyidenced by two 
notes e^^cutfld, one by L. Cramer, the other by L. Cramer anij, Jessé L. Cramer, 
and secHred by a mprtgage exectited l^y thèse part owners oh their twenty-six 
thirty-sécond Interests in the steàpier on Aprll Ô, 1906, duly rgcorded in the 
coUectorls joffice at the, port of tVheëllng. Exceptions are taken to. sald report 
oh behàîf bf thls clâïmi because' it Is ndt reported flrst in prlority as agalnst 
the balance of the fund undlstribated, or at least as agalnst twenty-six thlrty- 
seconds thereof. Exceptions are taken by banks reported In the slxth class 
(second class as to the undistribnted balance) to the allowanbe of the mort- 
gage debt/to, the Flrst, National Bank of ChattaDqoga as prlor to their claims. 
The banks, in this class claim prlority in this particular on the grounds that 
their debts were advances made to pay operatlng expenses of the beat There 
is no dispute, as to the valldlty and amounts due upon the several debts re- 
ported. The sole controversy is as to the proper order of prlority in pay- 
ment thereof. 

Dorr Casto, for First Nàt. Bank of Chattanooga, Tenn. 
W. S. Bliizzard, for First Nat. Bank of Citicinnati, Ohio. 
V. B. Archer, for Citizens' Nat. Bank of Parkersbûrg, W. Va. 

DAyjTQÏ^f,, District Judge (after stating the facts as above), Did 
the commissioner err in reporting the debt due the First National 
Bank of Chattanooga as entitled to prior payment? I think not, for 
thèse reasoii?:' This debt was incurred foi* the purchase by Cramer of 
the half inteifest held by ,the Chattanooga & Tennessee River Packet 
Company 5vïj€reby he became sole owner of the steamer, and it was 
secured by a mortgage duly recorded in the collector's office in Chat- 
tanooga, At the time, the Avalon was registered at the port of Chat- 
tanooga, and it was its home port, the résidence of the' packet corn- 
pany, and .it was plying on the Tennessee river. This was therefore 
the proper port, in whose collector's office such mortgage had legally 
to be recorded. Two years afterwards, Cramer caused her to be regis- 
tered at the port of Wheeling, W. Va., in the same New Orléans dis- 
trict, and entered her upon the Ohio river trade. Cramer's home rési- 
dence was- at Parkersbûrg, W. Va. It is insisted that, because the 
bank's mortgage was not recorded in the collector's office in Wheelihg 
after re-'registry of the boat had been made there, the lien of it was 
lost. ^ I_ do not think so. The laws of the United States, as I under- 
stand them, make no such spécifie requirement, while they do require, 
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in case the registry-of a boat is changed f rom one port to another, that 
the second registry record shall distinctly set forth the port of former 
registry. This should be sufBcient, it seems to me, to put upon inquiry 
any one seeking security by mortgage to ascertain whether such prior 
mortgage had been recorded in the first port of entry, at least where 
both ports are in the same district. It is to be remembered that thèse 
mortgages are not maritime liens, and that they are not, and cannot be, 
govemed by the rules prevaiHng as to real estate and fixed properties 
under state laws where state and county divisions are well defined, but 
hâve been regulated by fédéral statute in force since 1850 (Act Cong. 
July 29, 1850, 9 Stat. 440). This ruling seems to me to be clearly up- 
held in White's Bank v. Smith, 7 Wall. 646, 19 L. Ed. 211, where it 
is said: 

"And In this connection wé may alsa mention that In case of the sale of a 
ves^el, whlch! can only be to a citizen or citlzens of the United States, and a 
new and permanent registry becomes ùecessary, the former certiflcate of 
registry mnst be delivered to the collecter to whom application is made for 
the new registry, to be transmitted by him to the Eegister of the Treasury to 
be canceled ; and in every such sale or transfer of a vessel there shall be some 
instrument in writing In the nature of a Mil of sale, which shall recite at 
length the certiflcate of the former registry, otherwise the shlp or vessel shall 
be incapable of being r^stered anew. 1 Stat. 294, § 14. And, as this bill 
of sale Is recorded in the collector's office in which the new permanent registry 
is made, It affords Information to any person examlning It as to the former 
home port and collector's office in which the vessel had been prerlOusly regis- 
tered, and where examlnation can be roade for any blU of sale, inortgage, or 
other Incumbrance upon or against the vessel. 

"It wlll be seen, therefore, as the law now stands, that there can be very llttle 
dlfflculty on the part of a purchaser or mortgagee in ascertaining the true con- 
dition of thé tltle of a vessel, as it respects written évidence of the same, or 
of incumbrances thereon, from an examlnation of the records of the collector's 
office at the sever al home ports of the vessel, as the records of the last home 
port refer to the preceding one, the list blU of sale Incorporating into it a copy 
of the previous certiflcate of registry. In this respect, the System of record- 
Ing lii the collector's office possesses very great advantages over the flling of 
thèse Instruments in the clerk's offices where the véndor or mortgagor happen- 
ed to réside at the tlme, as no means exlst, under this practice, by which the 
subséquent purchaser or mortgagee, by any diligence, could obtain linowledge 
of the actual condition of the title. 

"We are aware that in the case of Potter v. Irlsh, 1.0 Gray (Mass.) 416, the 
court came to the conclusion, upon an examlnation of the acts on this subject, 
that blUs of sale, mortgages, etc., under the act of 1850, in order to protect 
the title of the purchaser or mortgagee, should be recorded in the office of the 
coUector of customs at the port of the last registry or enrollment, though not 
the home port bf the vessel. And the court in the case of Chadwlck v. Baiser, 
54 Me. 9, foUowed this décision. Our respect for the courts rendering thèse 
décisions has led us to examine the several statutes upon which this ;question 
dépends with more than usual care, and, after the best considération we hâve 
been able to give, we are obligea to dififer with them. We think the better con- 
struction of thèse statutes leads to the conclusion that the home port was the 
one In the contemplation of Congress at which thèse Instruments were to be 
recorded, and is the more approprlate one in furtherance of the object for 
which the act was passed." 

See, also, Aldrich v. Ins. Co., 8 Wall. 491, 19 L. Ed. 473 ; Bald- 
win V. The Bradish Johnson, Fed. Cas. No. 798 ; The Carrie Brooks, 
Fed. Cas. No. 11,718; The Vigilancia, 73 Fed. 452, 19 C. G. A. 528; 
The Gordon Campbell (D. C.) 131 Fed. 963. 
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But thîs îdisposes of but one of the objections madeto the allow' 
ance of priority given by the commissioner to this mortgage debt^ and 
we must nçxt consîder the one especially urged by the bahks having 
the eight claims reported next in priority to it, They daim prece^ 
dence to it because they urge their claims to be true maritime liens for 
advances niade for the opération of the vessel and expended for that 
purpose. The settlement ôf this question dépends uponthe facts in- 
volved. It lis wellsettled that: 

"One wh6 lènds money on request of the proper authorlty for the purpose 
of payirig ôff Biaritlme liens npon a vessel, and whb looks to the vessel as hls 
securlty, has a Uen upon the vessel for such advances equal In dignity to the 
liens whlch h« satisfles. But such advances not made on authorlty of one 
having the rlght t6 bind the shlp does not glve a Uen. Nor does the Uen arlse 
on a mère Personal loan of money or crédit to the vessel owner, although such 
money or crédit may be used by hlm for the ship's purposes. 

"As the rlght: of a lender of money to clalm a lien Is derivatlve through the 
Uen holder, It follows that, In order to entltle himself to such a rlght, he must 
satlsfy himself that the liens proposed to be paid are themselves vaUd and en- 
forceable and that hls funds are appUed to that purpose." 

26 Cyc. 764, 765. and authorities clted. 

In this case the claims of thèse banks are sought to be established 
as maritime' liens substantially alone upon the testimony of the ship's 
master that the sums loaned were used in the opération of the boat. 
There is no attempt made tb show the individual parties to whom thé 
sums were paid, the character of either the labor, material, of supplies 
furnished by them ; nothing in short, to inf orm us as to whether the 
claims paid with thèse moneys were in themselves true maritime liens. 
There is no attempt to show that thèse banks made any effort, at the 
time thèse loans were effected, to see to the application of the money 
to the payment of maritime liens, as to which alone subrogation in 
their f avor would be enf orceable ; but, on the contrary, it seems yery 
clear that thesç loans were niade in regular coursé of banking busi- 
ness to the "Steamer Avalon and Owners" without any care or at- 
tention as to how the money should be expended. Under thèse cir- 
cumstances, thèse banks are not entitled to hâve their debts reported 
as maritime liens, and cannot çlaim precedence in p^yrnent over this 
mortgage debt due to the Éirst National Bank of Chattanopga. 

Finally, did the master err in not allowing to this Chattanooga bank 
the proctor's fee clâimed by it under the terms of its note which pro- 
vided that, if it was collected by an attorney by suit^.or ptherwise, ail 
fées and costs of collection were to be paid by the maker? It is in- 
sisted that this note was a Tennessee contract, and should be gov- 
emed by the laW of Tennessee, which upholds and eni orces contracta 
of this kind. I Cannot agrée with this proposition. On the contrary, 
the note was clearly negotiable, governed solely by the commercial 
law, in construing which fédéral courts act independently of state 
court décisions. It is being enforced in this court, sitùate in West 
Virginia. While some of the states recognize and enforce contracts 
of this charactet", Virginia and Wést Virginia courts sîrice 1833, when 
the question was decided in Toole v. Stephen, 4 Leigh, 581, hâve uni- 
formly held such contracts to be usurious and unenforceable. I am 
entirely in sympathy with this ruling of thèse courts, and while, in. 
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Gonstruing the commercial law of the country, I may not be bound 
to foUow it as I hâve said, yet I fuUy concur in approving the sound 
principles upon which, in my judgment, it is based. This case seems 
to me to présent a striking illustration of its justness. The proctor for 
this Chattanooga bank has very carefully, faithfuUy, and with decided 
ability defended the assaults made in the case against the priority of 
this claim, which had to be maintained if it was to be paid at ail. It 
has required much labor, investigation, and study on his part, and no 
one acquainted with the circumstances and conditions can fairly deny 
that his services in the premises hâve been worth the $300 asked, 
yet, if it should be allowed, the bank, on its balance of less than 
$1,200, would be receiving more than 25 per cent, of its debt above the 
6 per cent, interest it bears by law. Every dollar of this excess, usu- 
rious in fact, would be borne by other creditors, and not by the original 
borrower, now dead, with an insolvent estate. Those loaning money 
for profit must take risks like ail others in business lif e, and efforts 
of this kind to protect them from such risks too often resuit in oppres- 
sion of the borrower on the one hand, and subséquent creditors of his 
on the other, to merit the approval of justice and equity. This is 
especially so when such contracts are unrecorded and therefore un- 
known to those extending subséquent crédit. See this question con- 
sidered in Chestertown Bank v. Walker (C. C. A.) 163 Fed. 510. 

There being no error in the commissioner's report finding this Chat- 
tanooga bank to be entitled to payment of its balance of mortgage debt 
without proctor fées in the fifth class prior tp others as to the balance 
of the fund undistributed, it remains to be determined whether or not 
he erred in refusing to report the mortgage debt of $4,440 held by 
the Citizens' National Bank of Parkersburg a lien next in griority 
upon said undistributed balance after payment of the Chattanooga 
bank's debt. I think he did so err in not reporting said debt next in 
order on twenty-six thirty-seconds ("'/s 2) of said balance, but not as 
to six thirty-seconds (V*^) thereof. This debt was secured by mort- 
gage duly recorded in 1906 in the collector's office at Wheeling, the 
then home port of the Avalon, it having been re-registered there per- 
manently the year before. This mortgage was executed by a part of 
the owners holding twenty-six thirty-seconds of the steamer, only 
upon the interests so held by them. As I hâve heretofore fully set 
forth, I do not believe the bank debts given by the commissioner prior- 
ity to this mortgage one can be held to be maritime liens, but they 
must be held to be simple unsecured claims. This mortgage debt, 
while not a maritime lien, is a secured claim, and is entitled to priority 
over thèse unsecured ones. 

The balance of the fund in the registrar's hands should be disbursed, 
first, to the payment of any unpaid balance of costs, including $250 
now allowed to the receiver as claimed by him in full for his serv- 
ices as such; second, to the First National Bank of Chattanooga, 
Tenn., the balance in full of its debt, less registrar's commission ; third, 
twenty-six thirty-seconds of the balance remaining, less registrar's 
commission, to the Citizens' Nat.ional Bank of Parkersburg, to be 
credited upon its $4,440 mortgage debt, and the six thirty-seconds 
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rem&inmg îrfsuch balance, less negistrar's comriiissÎGn, ffttably to th«5 
eight bank <i«bts set forth in the commissiqjier's repart in the sixth 
class. And éectee may be entered accordingly. / 



In re SOUTHERN STEEL CO. 

Plstrlct Court, N. D, Alabama, S. D. May 18, 1S09.) 

No. 7,977. 

1. Banksuptot (§ 63*) — Acts ojp BANKBurtCT— tCobpoeatiôns— "Aot or Bawk- 

EUPTOT." 

A résolution adopted by the board of directors o£ a, corporation author- 
Izlng an attorney to represent the corporation generally in any bank- 
ruptcy proceedlngs pendlng or that may be broughl^ and iii his discrétion 
to agrée to the appointaient of recelvers, did not constltute an act of 
bankrjiptcy on the part of the corporation wlthln Baçkr. Act July 1, 
1898, c. 541, i 3a (5), 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), nor dld 
It authorlze the attorney to commit such act in Its behalf. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. 8 63.*] 
For other définitions, see Words and Phrases, vol. 1* p. 118; vol. 8, 
p. 7562.] 

2. Bankbuptct (8 63*) — Acts of Bankbttptct— Cobpobatiôns. 

An oflBcer of a corporation cannot commit an act of bankruptcy In Its 
name and behalf by admlttlng its inabllity to pay its debts and its willlng- 
ness to be adjudged a bankrupt on that ground wlthout express authorlty. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 63.*] 

3. Bankbuptct (§ 482*) — AbiiiNiSTEATiON of Estatk— Attoenet's Fées. 

Where two pétitions in Involuntary bankruptcy were flled by diflférent 
creditors against a corporation, one of which did not présent grounds upon 
whlch It could legally be adjudged a bankrupt, and the adjudication was 
made on grounds alleged in the other, the attorneys.in the latter are en- 
titled to the fee allowed for filing the pétition and procurlng the adjudica- 
tion. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 874, 897; 
Dec. Dlg. 8 482.* 

4. BANKET7PT0Y (8 482*) — AdmInistbation of Estatb— Àttôenet's Fées. 

Attorneys representing one of two sets of petitioning creditors In bank- 
ruptcy proceedlngs against a corporation havlng opposlng iuterests, who 
at once on the appointment of recelvers became their; counsel and were 
allowed and paid compensation therefor, wlU be déemed to hâve elected 
as between the recelvers ànd the creditors, and are not éntltled to be al- 
lowed compensation as attorneys for thè latter. 

[Ea. Note. — For other Casés, see Bankruptcy, Dec. Dlg. I 482.*] 

In Bankruptcy. On review of order of référée : fixing attorne/s 
fées for petitioning creditors. 

Campbell & johnston, for trustées. 
Percy & Benners, for first petitioning creditors. . 
Ward & Rudulph, Lee J.' Marx, Powell & Blackburn, and A. Léo 
Oberdorfer, for second petitioning creditors. 

HUNDLEV, District Judge. On the 26th day of October, 190r, a 
pétition on behalf of certa;in creditors named thereirt was filed in this 

' ' ' > 'il ' i ' 1 ' l'ii — . 1 1 ^ I ! ' i i-r -? -! 1 I - i j 

*For other qaaes sm same toplc & } numbeb In Dec. & Am. Digs. 19C7 to date, ft Rep'r IndexM 
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court praying that the Southern Steel Company be adjùdged a bank- 
rupt. In that pétition, which is designated as the pétition of the first 
petitioning creditors, Messrs. Percy & Benners appeared as counsel 
for petitioners. At the same time there was presented to me another 
pétition for other creditors seeking to hâve the same corporation ad- 
jùdged a bankrupt, and for thèse creditors, who are designated as 
the second petitioning creditors, Messrs. Ward & Rudulph, L,ee J. 
Marx, Powell & Blackburn, and A. Léo Oberdorfer appeared as coun- 
sel. The référée, "in fixing the amount of compensation for the at- 
torneys for the various petitioning creditors fixed the amount at 
$3,500 for the attorneys for the first petitioning creditors, and $3,500 
for the attorneys for the second petitioning creditors ; making a total 
of $5,000 for ail the attorneys for the petitioning creditors. This 
action of the référée is hère presented for review on pétitions filed by 
Percy & Benners, Ward & Rudulph, Lee J. Marx, Powell & Black- 
burn, A. Léo Oberdorfer, and the trustées in bankruptcy. 

The questions now before the court are: First. Is the sum of 
$5,000 a reason^le and proper compensation to be paid to the attor- 
neys for the petitioning creditors for preparing the pétition and pro- 
curing the adjudication in bankruptcy? Second. Should the attor- 
ney's fee for petitioning creditors when allowed in this case be equally 
divided between the attorneys for the first petitioning creditors and 
the attorneys for the second petitioning creditors, or should the said 
fee be paid alone to the attorneys for the first petitioning creditors 
or alone to the attorneys for the second petitioning creditors? 

The law in référence to the allowance of attorney's fées in bank- 
ruptcy to the petitioning creditors has been fixed by statute and has 
been construed by the courts. The décision of the Court of Appeals 
of the Seventh Circuit (In re Curtis, 4 Am. Bankr. Rep. 17, 100 F^d. 
785, 786, 41 C. C. A. 61) upon this question has been approved by the 
Court of Appeals in this circuit ( Smith v. Cooper, 9 Am. Bankr. Rep. 
755, 120 Fed. 330, 56 C. C. A. 578), as the rule upon which such fées 
aire to be fixed and determined. In the Curtis Case, supra, the court 
said : 

"In the administration of an estate in bankruptcy the law permlts the al- 
lowance of 'one reasonable attorney's fee for the professional services actually 
rendered • • * to the petitioning creditors In involuntary cases.' Act 
July 1, 1898, c. 541, § 64b, subd. 3, 30 Stat. 563 (U. S. Comp. St. 1901, p. 3447). 
* • • The attorney for the petitioning creditors Is entltled to this reason- 
able fee as of rlght Its allowance or dlsallowance Is net matter Of discré- 
tion. So, also, the amount to be allowed does not rest In mère discré- 
tion. The amount must In ail cases be reasonable, to be determined upon évi- 
dence of the service performed and o£ Its value, and, in the absence of évi- 
dence of its value, by the court from knowledge of its worth. The amount 
to be allowed rests in légal Judgment and judiclal discrétion, but not in un- 
restrained discrétion." 

Basing the rémunération to be paid as a fee for the petitioning cred- 
itors upon the services performed by their attorneys in preparing the 
pétition and in procuring the adjudication, it is the opinion of the court 
that the amount of $5,000, as fixed by the spécial référée herein, is rea- 
sonable and proper, and the conclusion of the référée in that respect is 
approved and alfirm.ed. 
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The next' question' to be determined is, to which attorneys shall this 
feeftbe paid, or shall it be divided equally between the attorneys for 
the ârst petitioning creditors and the attorneys for the second peti- 
tioning creditors? At the time of the présentation of the pétition for 
the first petitioning creditors the second pétition was also presented, 
and the good faith in référence to the filing of the first pétition was 
brought , into question by the second petitioning creditors, and it was 
contended: First, that the pétition filed by the first petitioning cred- 
itors was a collusive one with the bankrupt, the Southern Steel Com- 
pany, for the purpose of permitting the bankrupt to secure the appoint- 
ment of receivers of its own choice, who would conduct the business 
of the corporation not for the benefit of .the creditors, but in reality 
for the benefit of the bankrupt corporation itself ; and, second, that 
the aveirment of the act of bankruptcy in the first pétition could not 
be sustained as matter of law, and was but a mère subterfuge on the 
part of the bankrupt corporation to permit it to secure the appoint- 
ment of recpivers of its own naming. 

Upon the first proposition this court by a decree rendered on the 
21st day of January, 1908, determined that upon the évidence then 
presented thé contentions of the second petitioning creditors were, 
sustained. Birmingham Coal & Iron Company v. Southern Steel Com- 
pany (D, C.) 160 Fed. 212. From that decree no appeal was ever 
taken, and subséquent proceedings in this cause only tend to sustain 
the contention of the second petitioning creditors made at tlie time of 
the filing of Itheir pétition. 

Upon thÇ: second proposition the only évidence to sustain the aver- 
ment in the first pétition that "the Southern Steel Company commit- 
ted an act of bankruptcy in that it did admit in writing its inability 
to pay its debts, and its wiUingness to be adjudged bankrupt on that 
ground," was the proof that at a meeting of the board of directors of 
the Southern Steel Company in New York City on October 23, 1907, 
a resolution was adopted in words and figures as follows, to wit: 

"Whereas, certain creditors hâve threatened to Instltute proceedings In vol- 
untary bankruptcy agalnst the company and thereby secure advantage in the 
appolntment of temporary recelver, and, In order to avoid permitting them to 
secure this'advâBtage, we deem It to the benefit of ail Interested that the 
assent of the company be glven to the appolntment of a temporary recelver, 
or receivers. In bankruptcy, If It becomes necessary. 

"Now, théfefdre, be it resolved, that O. E. Hood, attomey for the company, 
be, and he hérèby la, authorized and empowered to represent the company 
generally In àny suit or sults, or bankruptcy proceedings, that are now pend* 
Ing, or that may be brought àgalnst the company looking to the plaelng of 
It in involuntary bankruptcy and to the appolntment of the temporary receiv- 
ers, and that he be, and Is hereby, glven full power and authorlty to exercise 
his discrétion In agreelng In the name of and on behalf of the company In 
such a proceeding to the appolntment of a temporary recelver or receivers, and 
to authorlze and glve its assent to ail things necessary or expédient In connec- 
tion therewith." 

Subsequentiy, Ht Birmingham, Ala., O. R. Hood, as attorney for 
the Southern Steel Company, wrote the Sayre Mining & Manufac- 
turing Company as follows : 

"Birmingham, Alabama, October 24, 1907. 
"Sayre Mining & Manufacturlng Company, Birmingham, Alabama. 

"Gentlemen: In regard to your daim agalnst the Southern Steel Company, 
I beg to say that we are In a position where we cannot pay It We regret t» 
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make tEis statement and admission ; under thèse circumstances we are forced 
to make the admission to you and ail other concerned, that the Southern 
Steel Company Is unable to pay Its debts and Is wlUing to be adjudged a 
bankrupt on that ground. 

"Very tnily yours, Southern Steel Company, 

"By O. R. Hood, Atty." 

There can be but one conclusion from a reading of thèse resolu- 
tions, in connection with the other évidence in this case, and that is 
that their sole purpose and intention was to secure the appointment 
of a temporary receiver of its own sélection for the estate of the 
bankrupt corporation. The vote of the corporation by its directors, 
even granting that the directors had full and complète authority to 
meet in New York City and adopt the resolutions herein set forth, 
was not an act of bankruptcy within the meaning of the statute, be- 
cause in itself it was not a written admission by the, corporation of its 
inability to pay its debts and its willingness to be adjudged a bank- 
rupt on that ground. This is not such an unqualified admission as is 
required by the statute (Act July 1, 1898, c. 541, § 3a (5), 30 Stat. 546 
[U. S. Comp. St. 1901, p. 3422]). In re Baker-Ricketson Company 
(D. C.) 4 Am. Bankr. Rep. 605, 97 Ped. 489; In re Wilmington 
Hosiery Company (D. C.) 9 Am. Bankr. Rep. 579, 120 Fed. 179. But 
let us examine the resolution and see what it authorized Hood to do. 
First, it authorized him to represent the company generally "in any 
suit or suits or bankruptcy proceedings" now pending and that may 
hereafter be brought. Second, it authorized him to agrée on behalf 
of the company to "the appointment of a temporary receiver or re- 
ceivers and give its assent to ail things necessary or expédient in con- 
nection therewith." Giving ail the force this language implies, the 
purpose and authority delegated therein to Hood was to represent the 
corporation generally in securing a temporary receiver and in any suit 
or suits or bankruptcy proceedings. Granting that the corporation 
could delegate to an agent or attorney the power to commit the act of 
bankruptcy as that agent or attorney might détermine (which, of 
course, it could not do), then, even in that event, the resolution falls 
far short of authorizing the commission of the act of bankruptcy 
sought to be prôven. On this same date upon which Hood wrote this 
letter, E. T. Schuler, as vice président of the corporation, wrote the 
following letter, to wit : 

"Birmingham, Oct 24, 1907. 
"Sayre Mining & Mfg. Oo., Birmingham, Alabama. 

"Gentlemen: I regret very much to state that the Southern Steel Company 
Is unable to pay Its debts and is wilUng to be adjudged a bankrupt on that 
ground. 

"Tours truly, Southern Steel Company, 

"E. T. Schuler, Vice-Presldent." 

No évidence was offered to show that the corporation had author- 
ized Schuler to write this letter. The letter was not within the powers 
and duties incident to the vice presidency of the corporation, and that 
an officer of a corporation has no authority to write a letter in the 
name of the corporation committing the corporation to an act of 
bankruptcy without express authority is too plain to need argument. 
Any other view of this question would be to hold, in efïect, that an 
369 F.— 45 
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officer <ïf a corporation may throw it into bankruptcy as suits his 
willbi" caprice. 

Thtîs it will be seen that the adjudication pf the Southern Steel 
Company as a bankrupt could not hâve been legally or properly se- 
cured ûnder the averments of banlcruptcy as set forth in the pétition 
of the first petitioning creditors and the évidence oiïered to sustain 
the saine. With this condition of the record, when this cause was 
submitted for adjudication on the 21st day^f January, 1908, by agree- 
mënt of ail parties in interest, ail the/cases were consolidated, and, 
inasmuch as the receivers had been appointed on the application of 
the first petitioning creditors, this court deemed it proper for the in- 
terests pf all^ concerned to permit the pétition of the first petitioning 
creditors to be amended so as to incorporate the acts of bankruptcy set 
up by the second petitioning creditors, in order to save the confusion 
and loss to creditors that might arise from the dismissal of the first 
pétition! under which the "receivers were appointed, and upon this an 
adjudication was had ; ail parties in interest, including the bankrupt, 
agreeing in open court that the corporation should be adjudged a bank- 
rupt. Thus, too, it will be seen that thé work and services which in 
reality secured the adjudication in bankruptcy in this cause were those 
performed by the attorneys for the second petitioning creditors, rath- 
er than the attorneys for the first petitioning creditors; and if any 
fee shall be allowed for services in securing the adjudication it is 
right and pfoper that that' fee should be allowed to the attorneys for 
the second petitioning creditors, rather than to the attorneys for the 
first petitioning creditors, since the second petitioning creditors alone 
presented grounds upon which the corporation could legally be ad- 
judicated a bankrupt. 

There is another reason why thèse attorneys for the first petition- 
ing creditors, Messrs. Percy'S Benners, are not entitled to share in 
the fee allowed by statute for petitioning creditors. On the filing of 
the first pétition ànd the appointinent of the receivers for the South- 
ern Steel Company thèse attorneys, Messrs. Percy & Benners, became 
the attorneys, in part, for the receivers, and thereafter acted as such 
attorneys until the receivership was terminated and the assets of the 
bankrupt estate were placed in the hands of the trustées; and they 
are also of couhsel for the trustées. As such attorneys for the re- 
ceivers, Messrs. Percy & Benners received the sum of $6,000 as fées, 
and they are also entitled to and will receive fées as attorneys for the 
trustées. On the averments pf the two pétitions filed seeking to hâve 
tjie corporation adjudicated, a bankrupt, there were necessarily posi- 
tive litigated matters of both law and fact between the first and sec- 
ond petitioning creditors ; and the receiver being an officer of the court 
and required to take in charge and préserve the estate of the bank- 
rupt for the benefit of ail parties in interest, impartially and in a dis- 
interested mannèr, it folio ws that an attorney representing one of the 
parties to the litigated questions of law and fact pending between the 
two sets of petitioning creditors would be placed in an inconsistent 
attitude in being also an attorney for the receivers. Messrs. Percy & 
Benners evidently recognized this condition of afïairs when they be- 
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came of counsel for the receivers immediately upon the appointment 
thereof and before the détermination of the issues between the pe- 
titioning creditors, and their entering into such employment and ac- 
cepting a fee therefor may be construed in law as a termination of 
their employment and services to the first petitioning creditors. A 
case directly in point with the question hère presented is the case of 
In re T. E. Hill Company, 30 Am. Bankr. Rep. 73, 159 Fed. 73, 86 
C. C. A. 263, decided by the Court of Appeals for the Seventh Circuit, 
in which the court says: 

"It is the gênerai rule that receivers are to sélect connsel not Identlfled 
wlth the interests of one or the other party to the litigation (Beach on Re- 
celvere, § 262; Gluck & Becber on Receivers of Corp. § 47; In re Kelly Dry 
Goods Company [D. C] 4 Am. Bankr. Rep. 528, 102 Fed. 747, 749) ; and for 
departure from this wholesome rule spécial clrcumstances and authorization 
are needful." 

In the case of In re Kelly Dry Goods Company, supra, cited with 
approval by Judge Seaman, as Circuit Judge, the court says : 

"It Is the well-recognized rule In equlty that the recelver shall engage 
counsel who stands Independent of the parties to the Ugltation (Beach, Rec. § 
262), and the estate is not chargeable for services whlch may be given to the 
receiver by the attomey for elther party during the contlnuance of such rela- 
tion. So, in the case at bar, unless the service for whlch the charge was 
allowed was both necessary and Independent In the sensé of the rule referred 
to, It Is not allowable as an expense of the receivershlp. The purpose of the 
appointment of a receiver in bankruptcy Is one of mère temporary eustody, 
and the dutles are generally of the utmost slmpllcity. If complications arise 
in whlch the parties before the court hâve opposing Interests, he should not 
take counsel of elther ; and. If under any clrcumstances the attomey of either 
party is engaged by him, there must at least be complète severance of ail 
service and duty to the lltigant party. Otherwise, any service rendered must 
be deemed elther gratultous or in the interest of the original client. Hère 
the attorneys for whom the charge Is made appear both of record and In fact 
for the petitioning creditors before and after the receivershlp, are on the peti- 
tton for the adjudication in bankruptcy, on the application for a recelver, and 
subsequently appear for the creditors at the meetings held during the contlnu- 
ance and after the close of the receivershlp. Under such conditions, any 
service rendered must be referable to their engagement for their clients, and, 
if chargeable to the estate for any amount, are in that relation only, and upon 
spécial order of the court" 

It is well to note the language pt the court in this case. If "under 
any circumstances" the receiver engages the attorney of either party, 
there must be a complète severance from ail duty to the party litigant. 
This severance took place immediately on the appointment of Percy 
& Benners by the receivers as attorneys within 24 hours of the filing 
of the pétition. Under the rule laid down in the Kelly Case, supra, it 
would, of course, hâve been entirely proper for the trustées to hâve re- 
sisted the payment of the fee to Messrs. Pércy & Benners as attorneys 
for the receivers on the grounds that they were also attorneys for the 
petitioning creditors, but this course was not pursued; and, while 
it is true that after the appointment of the receivers the court was 
advised that their appointment was not pleasing to thèse attorneys, yet 
they filed no objection thereto upon the records of this court, but 
proceeded immediately to represent them as counsel and to receive the 
sum of $6,000 as such counsel for the receivers. This action of Percy 
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& Benners was an élection by them to represent the receîvers rather 
than the petitioning creditorS, and, having so elected and received ré- 
munération therefor, they cannpt now properly be allowed to obtain 
compensation as attorneys for petitioning creditors who were "par- 
ties bèfore the court having opposing interests." Speaking of the em- 
ployment of counsel in this dual capacity, Lacombe, Circuit Judge, well 
sayS, in the case of In re Strobel (C. G. A.) 20 Am. Bankr. Rep. 23, 
160 Fed. 916: 

"It would hâve been well had Congress In the bankrupt act expressly pro- 
bibited reeelvers from selectlng as attorneys or counsel lawyers who had ap- 
peareâ for elther the bankrupt or the petitioning créditer. Such sélection af- 
fords a ready opiwrtunity for chlcanery, fraud,. and perjury; and It iwould 
seem désirable for banferuptcy courts generally to adopt the wholeeome rule 
in force In the Southern District of New York forbidding sudi sélection, and 
to enforce such rule rigldly." 

From what has been said above it is the opinion of the court that 
the attorneys for the second petitioning creditors are entitled to hâve 
and receive the sum of $5,000 as the one fee allowed attorneys for pe- 
titioning creditors in bankruptcy in this cause; and such order will 
now be made in accordance with this opinion. 



NORTHERN S. S. CO., Limited, v. EARN-LINE S. S. CO. 
(District Court, S. D. New York. March 80, 1909.) 

SHIPPING (§ 176*)— RiGHTS OF OhABTEHEE— DETENTION OF VESSEL. 

Where a vessel Is detained by port authoritles on account of the illness 
of her master and steward, and she is afterwards obllged to put into 
another port through this cause, the hlre ceases for the tlme lost to the 
charterer. 
[Ed. Note. — For other cases, see Shlpping, Dec. Dlg. S 176.* 
Déductions and ofCsets from charter hlre of vessel, see note to Tweedie 
Trading Co. v. George D. Emery Co., 84 C. a A. 254.] 

(Syllabus by the Judge.) 

Convers & Kirlin, for libellant. 
Horace L. Cheyney, for responàent. 

ADAMS, District Judge. This action was brought by the Northern 
Steamship, Company, Limited, to recover from the Earn-Line Steam- 
ship Company a balance of charter hire alleged to bè due on the steam- 
ship Saltwell, which was in the employ of the respondent from De- 
cember 17, 1904, at 3 p. m. to November 7, 1905, at 7 a. m. Certain 
payments were made, leaving £137.6.6, or $667.38, which it is alleged 
was improperly deducted from the hire and remained due. The re- 
spondent déniés that the steamer, was in its continuons service but 
avers that in the month of October, 1905, the steamer was in the port 
of Sagua, Cuba, under orders from the respondent to proceed to 
Progresso, after discharging her cargo; that the discharging was 
fully completed October 14, 1905, at 13 o'clock noon, but the steamer 
was then unable to proceed as ordered by the respondent, her master 

*For other cases see aame topic & $ numbbi! In Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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and steward then being ill and incompétent and unable to perform 
their duties as ofïicers of the vessel, in conséquence of which the 
Public Authorities of Cuba refused to allow the steamer to leave the 
port of Sagua, until 3 o'clock October 17th, after a détention for a 
period of three days and three hours; that the steamer then instead 
of proceeding to Progresso, went into Havana, Cuba, for the purpose 
of obtaining médical treatment for the master and steward, who were 
still ill and unable to perform their duties, arriving there at 10 a. m. the 
18th and remaining until 5 p. m. the 19th; that the steamer was con- 
sequently not in the service of the respondent while she was detained 
at Sagua and Havana ; that the charter hire for the said period of four 
days and ten hours amounted to il03.5.10, and that the respondent 
by reason of thèse occurrences was obliged to pay certain port charges 
and other expenses amounting to $131.38, which it has withheld from 
the hire, which otherwise would hâve been due to the libellant on ac- 
count of the charter hire ; the respondent also allèges that it has de- 
ducted from the charter hire the sum of $34.01 for commissions on 
advances and other expenses. The respondent further allèges that 
ail of the said charges, amounting to $165.39 hâve been properly de- 
ducted by it under the provisions of the charter party and it has paid 
to the libellant ail of the hire due it, except the sum of $165.39 which 
it claims to ofïset against any claim of the libellant for the hire of the 
steamer. 
The contract provided : 

"16. That In the event of loss of tlme from deflelency of men or stores, 
breakdown of machlnery, stranding, or damage preventlng the worklng of the 
Vessel for more than twenty-four consécutive hours, the payment of hire 
shall cease until she be again In an efficient state to résume her service; 
but should the Vessel be driven Into port or to anchorage by stress of weather 
or from any accident to cargo, such détention or loss of tlme shall be at the 
Charterers' rlsk and expense. 

17. That should the Vessel be lost, frelght pald In advance and not earned 
(reckoning from the date of her loss) shall be returned to the Charterers. 
The act of God, enemies, flre, restraint of Princes, Eulers and People, and ail 
dangers and accidents of the Seas, Rivers, Machlnery, Boilers and Steam 
Navigation, and Errors of Navigation, throughout this Charter Party, always 
mutually excepted." 

The dépositions show that the Saltwell arrived at Sagua October 2, 
with a cargo of coal, and that her discharging was complétée at noon 
October 14th, but she did not leave for Progresso, her destination, 
until the 17th, owing to the illness of her master and stevk'ard. The 
illness of the latter was not of importance as far as his work was 
concerned as his duties were performed by the ship's cook. The Pub- 
lic Authorities of Cuba, however, refused to permit the vessel to sail 
until the illness of both men had been properly diagnosed. 

It appears that the master became ill on the llth of gastric or 
jungle fever, the resuit of a mosquito bite on the 9th. The vessel at 
the time was discharging her cargo, which was not interfered with 
by the illness. The vessel completed her discharge at Sagua at noon 
of the 14th. A day or two before the master had received instructions 
to proceed to Progresso but the health authorities refused to allow 
the vessel to sail until the fever from which both men were suffering 
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could be propéflyj diagnosedi The vessel did not recelve her clear- 
ance until the Mth at 4 p. m., whai she Sailed. She then put into 
Havana. The fflaster deposed : 

"After leavlng'Sàgua the flrst port the vessel put Into was Havana. On 
the ISÉh OctobaMiat;4'a. m. the Steward became œriously 111 agaln; hls tem- 
pérature golng xsp to; 103°. A? j was also very feeble wlth a high tempéra- 
ture and showlog, no slgns of Improvement as expected, I considered It 
prudent for the beiiêflt of ail concerted to entef HaVana and obtalû médical 
assistance. I accoWlltigly prbceèded Into the harbour at HaVana arrivlng 
at 10 a. m. on thë 18th October. '<b) I was able at that tlmc to navigate the 
vessel. (e) I requlred and recelved médical treatment at Havana, as also did 
the Steward, from the tlme of arrivai until we sailed agaln at 4 p. m. on the 
19th October." 

The master^lso deposed that the voyage of the Saltwell was delayed 
by putting: into Havana to the estent of 31 hours, and f urther : 

"The reason apd Cause of the dday was the Steward and myself were suf- 
ferlng from a severeattack of l^yer In conséquence of which the Port Au- 
thorities refused to allow the vessel to be cleared until the.fever could be 
properly dlaghosed. ♦ * * 

"There was delay là departnré of the vessel from Sagua on aceount çf the 
action of the Port Authorltles as detalled in the last preceding answer. 

• » • ' , 

"The Pprt Authorltles at Havana gave permission for the Saltwell to leave 
Sagua oh thè ICth Ocfeber, 190S, in the afternoon. ♦ • • 

"The reaéon the vessel dld ndï sali Immedlately" (from Sagua) "was be- 
cause the Charterers' Agent did not get authority to clear the shlp until the 
afternoon of the 16th October owlng to the Custom's Offices belng closed and 
the clearance papers were not obtalned by the Charterers' Agent and handed 
to me untU the 17th October at 4 p. m. at which hour the vessel sailed. 

• • « ,, 

"The Saltwell was not prevented at any tlme after her arrivai at Havana 
by any Public Authority from proceedlng immedlately to Progresso. * • * 

"Underi the British Law the Saltwell was requlred when gûlng to sea from 
a place tni;the United Klngdom ofKîreat Brltain to carry a Master, Chiet 
and Second Ofllcers, Chief and Second Engineers duly certlfieated which re- 
qulremente were duly fulflUed^ * • • 

"The Saltwell usually carried as offlcers a Master, Chlef & Second Offlcers 
and Flrst^ Second and Third Engineers. Thèse offlcers were ail that were 
necessary for the safe and proper navigation and opérations of the vessel. 

• * * , 

"If any of the Offlcers or crew had been left ashore at elther Sagua or 
Havana the shlp would hâve been shorthanded. • * * 

"It wf*»ot possible for the Saltwell to hâve proceeded from Sagua be- 
fore the day ajid hour she actuaUy did proceed owlng to the action of the 
Port'AùthbïltiéS rior would it hâve been expédient for the steamshlp to 
hâve proceeded direct from Sagua to Progresso in View of the physical con- 
dition of the Master and Steward at the tlme in question. * * • 

"The steaiç^lB Saltwell wou^d hâve been shorthanded If the Master and 
Steward Ijkd'tièen left ashore àt Sagua or Havana and the Steamshlp had 
proceeded withbùt them. * * ♦ 

"To thé^est Of my knowledge, information and bellef, proper offlcers could 
not hâve been obtalned at elther S^gua or Havana to tabe the positions made 
vacant iby leaying the Master or Steward ashore." 

From the ïoregoing it wdtild àppear that the steamer was not in 
condition to be of service tô the charterer during the times mentioned 
and the situation is apparéntly governed by the terms of the charter 
party, quoted supra. See Tweedie Trading Co. v. George D. Emery 
Go. (D. C.) 146 Fed. 618, affirmed 154 Fed. in, 84 C. C. A. 253. 

There does not seem tô be any question about the correctness of 
the figures and the libel is dismissed. 
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THE NORTH STAB. 
(District CovLTt, S* D. New ïork. Aprll 9, 1909.) 

SHIPPINO (§ 166*) — INJUEIES TO PaSSENQEB— EVIDENCE— DAMAGES. 

Personal injury to a child through Btumbllng on a mat at an entrance 
to a saloon of a passenger steamer and wounding her forehead. She 
was In the charge of her mother and a nurse and In golng càrefuUy from 
the latter to the former met with the accident, which happened a llttle 
after 7 o'cloclî, on the 23d of August, 1907. A conflict of testlmony wlth 
respect to the Ughting of the cabin and passageways determined in favor 
of the libellants contention that there was an absence of artiflclal light 
which rendered the passageway dark and unsafe and caused the acci- 
dent. AJso held that the caretakers of the child were not négligent and 
that there was bo contributory négligence. The sum of $600, allowed to 
the libellant to compensate the child for her suffering and the remalns 
of a scar. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dig. §§ 549, 551 ; Dec. 
Dig. S 166.*] 

(Syllabus by the Judge.) 

Davies, Stone & Auerbach, for libellant. 
Carpenter, Park & Symmers, for claimant. 

ADAMS, District Judge. This action was brought by the father, 
as guardian ad litem, of Evelyn Allen, an infant about 4 years of âge, 
against the steamship North Star, to recover $5,000 for the injuries 
she sustained on or about the 23d of August, 1907, by reason of the 
saloons and passageways of the steamer being insufficiently lighted, 
whereby she stumbled over a mat at the exit from a passageway lead- 
ing from the saloon to the promenade deck. The answer dénies that 
there was any defect in the light and allèges that the accident happen- 
ed through the child being left unattended and stumbling over a co- 
coanut mat placed at the entrance to the main saloon, striking her fore- 
head upon the sill of the door, slightly bruising or cutting her forehead. 
It further allèges that no obstructions whatsoever were placed in any 
of the passageways or saloons of the vessel, and that the vessel nor 
any of her officers or crew was in any way responsible for the accident. 

The testimony shows that the North Star was a well equipped mod- 
em steamer, making regular trips between New York and Portland. 
She had commodious cabins with facilities for fully lighting by electric- 
ity her cabins and the passages leading to them. 

The mother of the infant and two other children, with two nurses, 
were returning on the steamer to New York from a summer sojourn 
in Maine on the way to their home in East Orange, New Jersey. When 
nearing New York, Mrs. Allen went outside of the cabin upon the star- 
board side of the vessel, to watch for her husband, whom she expected 
to meet her. She occupied a stool near an entrance to the cabin, her 
children being with her. One of the nurses was sitting in the passage 
leading to the outside in charge of a suit case, containing Mrs. Allen's 
valuables. The children at first were with their mother but a stir be- 
ing created inside by a passenger's loss of some minor article of jewel- 

'For otber oukb see same toplc & S nombeb lu Dec. & Ain. Dlgs. 1907 to date, & Rep'r Indexe» 
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ry, the children went in there and Evelyn remained with the nurse, the 
other two returning to the mother. Subsequently, a f ew minutes be- 
f ore the landing pf the steamer, Evelyn al^o started to go to her mother, 
eight or ten feet distant, and before reaching her met with the accident. 

The absent fnémbers of the family were expected in New York on the 
date mentioned at about 5:30 p. m., and the father, with his brother, 
went to the stéamer's pier. No. 32 East River, to meet them. The 
steamer did not arrive on time and when she reached the vicinity of the 
pier, aibout 6:30 p. m.* owing to a strong ebb tide, she was not at first 
able to make a landing, and drifted down the river to the vicinity of the 
Brooklyn Bridge. She was then assisted by two tugs and turning 
around.procecded to the pier, to which she was made fast and landed 
her passengers about 7 :35 p. m. It was sunset abont 6 :47 o'clock and 
whên the steamer was manœuvering it was growing dark. Where 
there was any obscuration of what light remained, it became quite dark, 
80 that it was difficult to see ànything on the fîoor of the cabin of the 
steamer, for example. The claimant of the steamer strenuously in- 
sists that the electric lights were turned on, while the libellant with 
equal positiveness asserts that while the navigation lights of the steam- 
er were properly displayed, those within the vessel were neglect'ed, with 
the resuit that the interior of the cabin and the passageways leading 
thereto were dark and unsafe. 

The contention on the part of the libellant îs principally supported 
by him, by his brother, by the child's mother and her nurse ; also by 
an entirely disinterested witness, a passenger named Hughes, who said 
he was getting ready to go ashore when he heard the scream of the 
child, saw her being picked up f rom a position on the mat with her head 
against the sill of the door. He further said : 

"It was dark, dark as twilight. • ♦ * It was more light outalde ; It 
was dark Inslde, twilight. * • • You couldn't dlstinguish the flbre mat 
from the carpet or coverlng that was on the floor of the saloon ; as a matter 
of fact, when I went over to help the chlld I stumbled against the mat." 

This statement of the condition of affaira îs supported to a certain 
degree by the libellant's other witnesses and there is very little to meet 
it on the part of the steamer. But two witnesses testified directly to 
the burning of the lights. One was a former steward of the vessel, 
who said they were lighted, but on the cross said he was merely testi- 
fying from the custom and his belief that he followed it on this occa- 
sion. The other was more spécifie, but his testimony cannot be be- 
lieved in the face of the more convincing test'imony of the libellant's 
witnesses. I conclude therefore that the lights were not burning and 
that the place of the accident was not properly illuminated. 

The claima,^t contends thaï even if the conclusion just mentioned 
should be reached, the caretakers of this child were grossly négligent 
in allowing such an infant to roam about unattended on board of a 
steamship and that the accident to the child is entirely attributable to 
such négligence. 

It is well settled that a child of four years of âge is non sui juris (Mc- 
Garry v. Loomis, 63 N. Y. 104, 106, 30 Am. Rep. 510) and in order 
to establish this contention, it is incumbent upon the claimant to show 
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some négligence, contributing to the accident, which can be imptited to 
the child. The claimant's allégation is that allo^ing the child to go 
f rom the mother to the nurse and back again was such négligence, but 
I am unable to see how that can be so. This was a well conducted quiet 
child. It does cot appear that she did anyfhing but \yalk back and 
forth in a reasonably careful manner. Any one might hâve stumbled 
over the mat under the circumstances. The testimony shows that Mr. 
Hughes, a man of discrétion and expérience, struck the mat with his 
foot' and while no injury resuUed to him, the fact is persuasive that 
any one, no matter how careful, might hâve met with some such acci- 
dent as attended the child's stumbling over the mat. This contention 
should also be disposed of adversely to the steamer. 

There remains to be determined the amount of damages recoverable 
for the child. The contention on the part of the libellant is that sub- 
stantial damages should be allowed, while the claimant urges that the 
child's injuries were trivial. It appears that she received quite a sé- 
vère eut above the left eye, which laid open the skin as far as its depth 
would permit. 

The wound was described by an attending physician, a witness for 
the plaintifï, as follows: 

"Q. So far as you recollect, describe the condition of the child with respect 
to any physlcal Injuries which you may hâve observed at that tlme? A. 
"Why, I observed a eut, a amall sized wound on her forehead, which was ap- 
proxlmately parallel to the left eyebrow, situated about an inch above the 
eyebrow, I should say about three-quarters of an Inch In length and in depth 
extending down to the bone — to be more accurate, to part of the perîosteum 
covering of the bone." 

It was unquestionably very painful at the time, and doubtless con- 
tinued so for several days, then left the child depressed and drowsy. 
The wound caused profuse bleeding at the time it was received and 
some subséquent, but not very severe, bleeding in the process of dress- 
ing. It left a slight scar which the libellant claims is permanent. One 
physician said "there would probably be some scar there." This physi- 
cian was succeeded by another who testified that the child had sufïered 
f rom shock and loss of blood, had not improved as he had wished, and 
from what he observed on September llth, 1907, and thenceforward 
during six weeks, she was in a condition which was "due to the inju- 
ries which I observed she had évidences of on her forehead." This is 
about ail the évidence the libellant produced with respect to the scar. 
The child was in court at the time of the trial, January 22, 1909, and I 
then examined her forehead and saw but slight remains of the scar 
although the marks of its existence were discernible. 

It is also claimed that the child was in an ansemic condition from the 
injury but the évidence of such condition was not strong. It was vig- 
orously disputed and I think, if it existed at ail, it is quite doubtful if 
it remained for any length of time. She would naturally be pale and 
languid after the loss of a large quantit'y of blood, but as far as any- 
thing in the nature of a permanent injury of this kind is concerned, I 
think it may safely be concluded that there was none. 

Altogether, considering the child's suffering from the pain and the 
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loss of blood, and makîng sdme.;allowance for the r^îtiiis Of the scar, 
I-think the sufti;x)f $600 will bé sufficieat to remuneirate her, I there- 
fore allow a decree for the libellant for that amount. 



HARRINGTON T, GEEAT NORTHERN RY. CO. 

(Circuit Court, JJ. D. lowa, W. D. Aprll 19, 1909.) 

No. 469. 

1. Removal dr Causes (§ 107*)^Motioii to Remand— Time roB Makinq. 

Under Judiciâry Art Maréh 3, 1875, c. 137, § 5, 18 Stat 472 (U. S. Comp. 
St 1901, p. 5H),iWhIch provides that, if It shall appear to a Circuit Court 
that a cause bjîought thereln or removed thereto Is not wlthin its jurls- 
dlrtlon, It shaïl proceed nb fùrther thereln but shall dlsmlss or remand 
the same, suc& court has the rlght to détermine whether or not a cause 
has been properly remored to It immedlately upon the flling of the record 
thereln eltherby the femoylng défendant or the plaintiffi, and to make 
Buch orders as such détermination may require. 

[Ed. Note.— For other cases, see Removal of Causes, Dec. Dlg. § 107.*] 

2. Removal or Causes (§ 86*)— Pboceedinqs fob Removal— Pétition in Statïs 

COUET. 

A pétition for removal may allège the cltizenship of the parties regard- 
lesi'of the allégations of the plaintifE's pleading, and where its alléga- 
tions Show the requisite cltizenship to authorlze the removal they are to 
be deeikied true unless contrbverted by the plaintifC. 

[Bd. Note.— For other caBès^i see Removal of Causes, Cent. Dlg. § 170; 
Dec. Dlg. § 86.*] 

3. Removal or Causes (§ 107*)— Peoceedings fob Remand— Issues or Fact. 

A mptipn to remand is, properly determlnable on the f acts appearing on 
the face of the record, but, y/here It controverts allégations of fact in the 
pétltloii for removal necessary to sustaln the jurisdlction of the court, it 
roày by the praotice of the cburt be treated as a plea to the jurisdlctlon 
and the parties ■ïequlred to take évidence on such issues. 

[Ed. Note.-^For other casés, see Removal of Causes, Cent Dlg. S 230; 
Dec;Dig.§ 107.*) 

On Motion to Remand to State Court. 

S. D. Riniker and SimonFisher, for.plaintiff., 

J. L. Kenii|çdy and Jame? P. Shoup, for défendant. 

REED,, District Judge. This action was commenced January 15, 
1909, in the district court of lowa in and for Lyon county by the plain- 
tif?, as a(^inistratrix of the estate of Coder Harrington, deceased, to 
recover of the défendant railway company damages in the sum of $35,- 
000 for its alleged négligence in operating one of its trains in said 
Lyon county which caused the death of said deceased. In the pétition 
it is allegçd that plaintiff is a résident of Nebraska, that she had been 
duly appoipted administratrix of the estate of the deceased by the dis- 
trict court o| Lyon county, lowa, but it is not alleged of what state 
she is a. citj^en, or, in fact, that she is a citizen of any of the United 
States. The défendant in due time, and on February 2, 1909, filed in 
sa,id state court a pétition in due form and a sufficient bond for the 

■^or other cases see same topic & § kumbeb In Dec. & Axa. Dlgs. 1907 to date, & Rep'r Indexai 
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removal bl the cause to this court, and alleged in such pétition that thé 
plaintiff at the time of the commencement of the action was, and still 
is, a citizen and résident of the state of lowa, and that the défendant 
at such times was a corporation created by and existing under the laws 
of Minnesota, and was not a résident or corporation of lowa. ' The 
State court approved the bond and ordered that the cause be removed 
to this court. The next term of this court to be holden after the cause 
was 50 removed is to begin on May 25, 1909, and défendant has not 
yet filed the record of the cause in this court. The plaintifï, however, 
lias filed a copy of the record, and moves to remand the cause upon 
the ground alone that plaintiff, when the action was commenced and 
the pétition and bond for removal filed, was a citizen and résident of 
the State of Nebraska, and the défendant a Minnesota corporation. 

The défendant contends that it has until the first day of the next term 
of this court to be holden after the removal of the cause in which to 
file the record and hâve the cause docketed therein (sections 3 and 7 
of the judiciary act of March 3, 1875, c. 137, 18 Stat. 471, 472 [U. S. 
Comp. St. 1901, pp. 510, 511]), as amended by that of 1887-88, c. 373, 
24 Stat. 554, 555 (U. S. Comp. St. 1901, pp. 582, 579), and that until 
such time the motion to remand cannot rightly be considered. A conten- 
tion of this character was sustained in Kansas City & Topeka Ry. Co. 
V. Interstate Lumber Co. (C. C.) 36 Fed. 9, but was denied in Thomp- 
son v. Railway Company (C. C.) 60 Fed. 773; and this later ruling 
will be foUowed by this court. Upon the filing of the proper péti- 
tion and bond in the state court for the removal of a cause the juris- 
diction of the state court ceases, and that of the Circuit Court at once 
attaches if the cause is a removable one ; and the Circuit Court should, 
upon the record being filed in that court, promptly détermine upon the 
motion of the plaintiff, and due notice thereof to the removing défend- 
ant, whether or not the cause is a removable one and is properly re- 
moved from the state court, and, if it is not, remand it to that court, 
in order that unnecessary delays or other injuries to the plaintiff may 
be avoided because of the attempt to wrongfully remove the cause. 
If a cause has been properly removed, it may be that the removing de- 
fendant should not be forced to a trial upon the merits until the next 
term of the Circuit Court after the removal, or if that should convene 
within 20 days, then not until 20 days hâve elapsed after the removal ; 
a question, however, that it is not necessary to now détermine. But 
that the Circuit Court has the right under section 6 of the act of 1875 
to détermine whether or not a cause has been properly removed to it 
immediately upon the filing of the record in that court, either by the 
removing défendant or the plaintiff, and make such provisional or oth- 
er order s as may be necessary to protect the rights of the parties if 
the cause has been properly removed, and to remand it if it has not 
been, is not doubted. 

The plaintiff appears specially, and moves to remand the cause upon 
the ground that it was improperly removed from the state court, for 
the reason that at the time the action was commenced and the petit'on 
for removal filed she was a citizen and résident of Nebraska, and the 
défendant a corporation of Minnesota. If this is true, the cause should 
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bé remanded, for the jurisdiction of this court "is foundèd only on 
the fàct that the action is between citizens of différent states," and the 
plaintiff has timely objected to the removal, and has not invoked the 
action of this court upoh any other question than that of its jurisdic- 
tion bf tiie person of the plaintiff. In re Moore, 209 U. S. 490, 28 Sup. 
Ct. 585, 706, 52 L. Ed. 904; Western Loan & Savings Ass'n v. Bos- 
tOHj etc., Mining Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101. 

The motion to remand, however, only challenges such jurisdiction 
as appears upon the face of the record ; and the record for this pur- 
pose is the pétition for removal, and that of the plaintiff in which 
she States her claim or cause of action against the défendant. The pé- 
tition for removal plainly states the requisite citizenship and other 
facts essential to show the jurisdiction of this court of the subject- 
matter of the controversy, and the right of the défendant to remove 
the cause from the state court, for it allèges the plaintiff to be a citi- 
zen of lowa, and the défendant a corporation of Minnesota. The al- 
légation of the plaintiff in her pétition that she is a résident of Ne- 
braeka is not the équivalent of an allégation that she is a citizen of 
that state; but if she had so alleged, or that the défendant was a cor- 
poration of lowa, that would not preclude the défendant from alleg- 
ing and showing that plaintiff was in f act when the suit was com- 
menced, and the pétition for removal filed, a citizen of lowa residing in 
the Northern district thereof, and that défendant was then a corpora- 
tion of Minnesota. Texas & Pacific Ry. Co. v. Cody, 166 U. S. 606- 
609, 17 Sup. Ct. 703, 41 L. Ed. 1132. ' 

The allégations of the pétition for removal as to the citizenship of 
the parties are to be deemed true unless controverted by the plaintiff. 
If so controverted, an issue of fact is raised which is to be determined 
in such manner as the court may direct. Wetmore v. Rymer, 169 U. 
S. 115-li9., 121, 18 Sup. Ct. 293, 42 L. Ed. 682. In the motion to 
remand the plaintiff does controvert the allégation of the pétition for 
removal, and distinctly avers that at the time the suit was commenced 
in the state court and the pétition for removal filed therein she was 
a citizen and résident of the state of Nebraska and the défendant a 
corporation of Minnesota. Thèse facts should properly hâve been pre- 
sented by à plea to the jurisdiction of the court over the person of the 
plaintiff, upon which issue could hâve been joined and the facts deter- 
mined in the usual manner. But the practice in this district is that, 
when a formai motion to remand is filed, which also controverts the al- 
légations of proper facts upon which the right of removal is claimed 
to exist, the motion will not be overruled, but will be ordered to stand 
also as a plea to the jurisdiction of the court, and the parties required, 
unless they shall agrée upon the facts, to take their évidence upon such 
plea in the form of dépositions, or in such other manner as the court 
may order. McGuire v. Great Northern Ry. Co. (C. C.) 153 Fed. 434. 

The order, therefore, will be that the motion to remand shall stand 
as a plea to the jurisdiction of this coUrt over the person of the plain- 
tiff, and that unless the parties shall agrée upon the facts in writing, 
or upon the time of taking the testimony upon such plea, défendant 
shall take its testimony in support of its pétition to remove the cause 
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by déposition, and file the same with the clerk of this court within 15 
days after this order; that plaintifF shall then take her testimony by 
déposition in opposition thereto, and file the same with the clerk of this 
court within 30 days from the filing of this order; and défendant may 
then take its rebuttal, if any, and file the same with the clerk by the first 
day of the next term of this court. 
It is ordered accordingly. 



THE SCOW NO. 1. 

(District Court, B. D. New York. Aprll 5, 1909.) 

1. SHippiwa (i 3*) — Régulation of Vessels Cabbyin» Passengebs— Powee 

OF CONGEESS. 

AU vessels carrylng passengers within the jurlsdlction of the United 
States are eubject to régulations prescrlbed by Congress, even If the 
waters navlgated are entlrely within a state. 

[Ed. Note. — ^For other cases, see Shlpplng, Cent. Dig. | 2; Dec. Dlg. 
I 3.*] 
Sl Shippino (I 16*) — Régulation of Passengeb Vessels— Offenses Against 
Navigation Laws. 

Where a scow temporarlly equipped for the purpose and In tow of a 
tug carried a plcnlc party of 350 pensons wlthout being provlded with 
llfe-preservers as requlred by the régulations of the board of super- 
rlslng Inspectors, adopted pursuant to Rev. St. § 4492 (U. S. Comp. St, 
1901, p. 3058), she is not relleved from liablllty for the penalty thereby 
provlded by the fact that she was furnlshed to the party wlthout charge 
except for expenses. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dlg. $ 30; Dec. Dlg. 
« 16.*) 

William J. Youngs, U. S. Atty. (William P. Allen, of counsel), for 
libelant. 

Joseph Fettretch, for défendant. 

CHATFIELD, District Judge. An information has been filed 
against Scow No. 1, for proceeding, in tow of the tugboat Turtle, 
across the waters of Great South Bay on the 21st day of August, 
1907, with some 350 passengers, without having a Hfe-preserver or 
float for each passenger, as required by the rules and régulations 
adopted, as amended, by the board of supervising inspectors in the 
Tnonth of January, 1907, being section 22, p. 77, of said régulations, 
and reading: 

"Barges carrylng passengers on any routes shall hâve a life-preserver or 
float for each and every person allowed to be carried." See section 4492, 
Rev. St (D. S. Comp. St. 1901, p. 3058). 

The claimant has appeared and answered, denying the violation and 
liability, and as well alleging that Scow No. 1 was not a barge for 
the carrylng of passengers, within the meaning of the law referred 
to, and therefore not subject to its provisions. 

The facts are not in dispute, and from them it appears that the 
tugboat was properly licensed and equipped with life-preservers in 

-'For otber causée se» lame topie & S nuubsb in Dec. & Am. Digs. 1907 to date, & Rep'r IndexM 
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dorripliânce with tHe law and reqtiirements ; that neither the tugboat 
nor the barge i^ used fCnerally in the passenger business, but that 
for this particular occasion the tug and barge, which is in reality a 
freight scow, were châttered to a Sunday school for the purpose of 
a picnic at a point upon the south side of Great South Bay, which thus 
necessitated a trip across the bay and back; and that the compensa- 
tion received by the claimant was $30, intended to represent the ac- 
tual cost of placing seats upon the scow, and furnishing awnings, 
together with the wages of the men and the coal consumed. No 
tickets were issued by the claimant, nor was any passage fee charged, 
but the boat.was furnished to the Sunday school, and 350 passengers 
carried, while but 15 lifè-preservers were on the boat. 

It is unnecessary to enlarge upon the disaster which might hâve 
resulted if any accident requiring the use of boats or life-preservers 
had çicctirred. The exaiiiples are many, and the necessity for régu- 
lations with relation not only to boats in the passenger-carrying busi- 
ness, but to boats used for more or less charitable purposes, is admit- 
ted by every one. Many of the most distressing instances of great 
loss of life hâve been in connection with such expéditions as Sunday 
school picnics and children's parties at theaters and other public 
places. The hardship that may be invôlved to the charitable and 
well dispqçëd in complying with requirements providipg précautions 
which may be entirely unnecessary (if nothing occurs) cannot be 
weighed in the balance with the tremendous loss of life which may 
resuit thrôùgh the natûi-al feeling that the law was npt aimed at 
people of such good intentions and good character. Nevertheless, no 
amount of respect for the law and willingness to abide by it, where 
no hardship is invôlved, coùld restore those who might be lost or 
injured if the possible accident should bccur. 

It has been well established in many cases, including The Hazel 
Kirke (C. C.) 35 Fed. 601 ; The Garden City (D. C.) 26 Fed. 766 ; 
The City of Sàlem (D. C.) 37 Fed. 846 ; The Oyster Police Steamers 
Of Maryland (D. C) 31 Fed. 763; and Hartranft v. Du Pont, 118 U. 
S. 2S5, 6 Sup. et. 1188, 30 L,. Ed. 205— that ail vessels carrying pas- 
sengers within the jurisdiction of the United States (under either the 
Interstate commerce clause or the admiralty provisions of the Consti- 
tution) are liable to the régulations provided by statute. 

Section 4400, Rev. St. (U, S. Comp; St. 1901, p. 3015), relating to 
the entire fifty-second title of the Revised Statu tes, witiiin which ail 
of the sections referred to herein are comprised, provides that ail 
steam vessels navigating any waters of the United States, which are 
common highways of commerce or open to gênerai or compétitive 
navigation, shall be subject to the provisions of the title. It is évident 
that Congress there exercised jurisdiction over interstate and foreign 
commerce by vpssél and over admiralty or maritime jurisdiction of 
the United States sùch as extends over the waters of Great South 
Bay, even if the particular act invôlved takes place or must take place 
entirely within the bpundaries of the state of New York. The case 
of United States v. Banister Realty Co. (C. C.) 155 Fed. 583, sets 
forth the authorities, and they need not be recited. 
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Référence has been made to the cases of The Gretna Green (D. C.) 
20 Fed. 901, and United States v. Guess (D. C.) 48 Fed. 587. But 
in the first case, the décision seems to hâve turned upon the fact of pro- 
tecting interstate commerce on the Ohio river, and that the barges 
wère not engaged in such commerce; while in the Guess Case, the 
wife and certain friends of the owner were being transported upon 
the vessel, and they were not held to be passengers within the true 
sensé of the term. In other words, they were partners in the transac- 
tion, so far as régulation by the public was concerned. But in the case 
at bar, the hardship involved cannot overbalance the necessity for care 
in such matters. 

A violation of the statute, if disaster foUowed, must necessarily be 
severely punished. If the excursion happily proceeds without ac- 
cident, the matter may be less serions, and it is suggested that an ap- 
plication to the Secretary of the Treasury, under the provisions of 
section 5293 of the Revised Statutes (U. S. Comp. St. 1901, p. 3604), 
would be the proper procédure. The discrétion of the Secretary of 
the Treasury could safely be trusted in such matters, and furnish a 
much safer guide than could be afforded by excepting charitable or 
casual excursions from the scope of the law. If the claimant in the 
présent case, instead of disputing jurisdiction, should lay the matter 
before the proper authorities, he probably will find full justice and 
avoid opening the door to those who désire to be put to as little ex- 
pense as possible in protecting life, even in matters as to which Con- 
gress has deemed it necessary that such protection should be afforded. 

A decree of condemnation may be presented. 



THE LUCILIiE. 

(District Court, 8. D. Alabama, S. D. Aprll 17, 1909.) 

No. 1,204. 

1. Collision (§ 73*) — Vessels Moving and at Rest— Pbesumption akd Bub- 

DEN or Peoof as to Fault. 

The fact of a collision between a vessel anchored, or at rest upon the 
water, or aground, and a moving vessel, being shown, the burden of 
proof Is upon tbe one moving to shOw that It was free from fault, and 
It must repel the presumptlon of its négligence or sufCer the damages 
Incurred. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 103; Dec. Dig. 
« 73.»] 

2. Collision (§ 70*) — Précautions fob Preventing Collisions— Vessels 

MOOBED. 

A vessel, when properly moored out of the usual track of moving ves- 
sels, is under no légal duty to malntaln a watch nor to exhlbit any light 
to warn approaching vessels of danger, unless the local harbor régulations 
require it. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 99% ; Dec. Dig. 
S 70.*] 

*For othaïauM see >ame toplc te t nvmbeb in Dec. & Am. DlgB. 1907 to date, & Rep'r Indexée 
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8. CoixiisioiT (i 133*) — SuiTS fob Damages— Damages. 

Where a launcb, sunk whlle moored In a collision wlth à steamer 
through the fault of the latter, was so Injured that It was not deemed 
practlcable to repalr her, and her market value could not be shown, 
damages may be flxed by taking the cost of her construction and maklng 
déduction for her detefloration and the value of the parts saved. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. { 287; Dec. Dig. 
S 133.*] 

In Admiralty. Suit for collision. 

Rickarby & Bonner and Goodwyn & Mcintyre, for libelant. 
Fitts & Leigh, Roach & Chamberlain, and Inge & Armbrecht, for 
claimant. 

TOULMIN, District Judge. The fact of collision between a moor- 
ed vessel and one moving being shown, the burden of proof is upon 
the one moving to show that it was free from fault; and it must re- 
pel the presumption of its négligence or sufïer the damages incurred. 
The Brady (D. C.) 34 Fed. 300; The City of Augusta (D. C.) 30 
Fed. 844; Spencer on Marine Collisions, § 94, p. 225; Id. § 120, p. 
257; The Virginia Ehrman, 97 U. S. 309, 24 L. Ed. 890; The Ore- 
gon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943 ; Inland & S. Coast- 
ing Co. V, Toison, 139 U. S. 559, 11 Sup. Ct. 653, 35 L. Ed. 270. 

The situation of a vessel at rest upon the water, but not anchored, is 
analogous to a vessel at anchor, and the situation of a vessel aground 
is analogous to that of a vessel ât anchor or moored, and the duty of 
avoiding it is wholly upon the vessel in motion. Spencer on Marine 
Collisions, §§ 116, 117, 120, and numerous authorities cited on page 
257. 

A vessel, when properly moored out of the usual track of moving 
vessels, is under no légal duty to maintain a watch, nor to exhibit any 
light to wam approaching vessels of danger, unless the local harbor 
régulations require it. There is no established maritime rule requir- 
ing such warning by vessels so situated. Shields v. Mayor, etc. (D. 
C.) 18 Fed. 748; Hadden v. The J. H. Rutter (D. C.) 35 Fed. 365; 
Iv'Hommedieu v. The Mischief (D. C.) 39 Fed. 510; The Granité 
State, 3 Wall. 311, 18 L. Ed. 179 ; The Bridge-Port, 14 Wall. 116, 
20 L. Ed. 787. And no local harbor régulations hâve been shown 
to exist. Spencer on Marine Collisions, § 38. 

While it would hâve been prudent for the position of the launch to 
hâve been designated by a light on her own account as well as on ac- 
count of other boats making a landing, I find from the évidence that 
the want of such light was not the cause of the collision. I think the 
évidence shows that the launch was not wrongfully where she was, 
and, as she was struck by a vessel in motion, the burden of proof is 
upon the latter to show herself without fault. Considering ail the 
évidence, my oftinion is that this burden is not sustained. The steam- 
boat must therefore be held liable. 

The question of damages is the main controversy in this case. It 
is the one most difficult for me to détermine, owing to the kind and 
character of the évidence submitted on the subject. If the launch 

*ror other esasi «ee rame topio & { numbsb in Dec. & Am. Dlgs. 1807 to date, & Rep'r Indezei 
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was not a total loss, but was capable of being repaired atid restored 
to the condition in which she was at the time the collision occurred, 
the damages should be the cost necessary to repair and restore her 
to that condition. There is évidence that it was practicable to so re- 
pair and restore her, and that such repairs could hâve been made at 
a cost of $35, $50, $75, or $100, in the opinion of the four witnesses 
respectively testifying on the part of the respondents, three of whom 
were officers of the steamboat Lucille ; but the testimony of thèse wit- 
nesses was vague and indefinite, and showed that it rested on no cer- 
tain or definite grounds for their estimâtes. It was based on a casual 
view of the launch. There was no thorough or careful examination 
of her. While there was no survey of the launch (as there should 
hâve been) the libelant, who hauled her out of the water, carefully 
examined her and specified wherein she was damaged, testified : That 
she was practically a total loss ; that her injuries were such that they 
could not hâve been repaired at reasonable cost ; that the repairs would 
hâve cost more than, or at least as much as to buiW a new boat ; that 
the opinions of ail the carpenters and builders that he had to make 
estimâtes on her were to that efïect; and that in fact her damaged 
condition was such as to amount to a total loss. The names of thèse 
carpenters and builders were not given. Their testimony was not pro- 
duced, and no reason for its absence shown. 

Thèse facts, coupled with the natural bias of a witness in his own 
behalf, with certain allégations of fact contained in the libel which 
are not sustained by libelant's évidence, and other circumstances 
shown by the évidence, incline me to believe that the libelant's testi- 
mony of the absolute worthlessness of his boat after the collision, 
and the extent of his loss, is much exaggerated. If the injuries were 
such as amounted to a total loss, the rule of damage is her market 
value at the time of her destruction, if she had any market value. 
The Granité State, 3 Wall. 313, 18 L. Ed. 179; The Baltimore, 8 
Wall. 386, 19 L. Ed. 463; The Mobila (D. C.) 147 Fed. 882. In as- 
certaining the market value of a vessel destroyed in a collision, the 
best évidence is, in gênerai, the évidence of compétent persons, who • 
knew the vessel and the state of the market, and who testify as to 
its market value. While there is no criterion of market value fur- 
nished, and hence difficulty in fixing such value (as is the case hère), 
a resort to other modes of ascertaining it is allowable. Evidence of 
the cost of construction is admissible ; but such cost is not of itself 
conclusive of her actual value at the time of the collision. The whole 
cost should not be given as damages in assessing damages on a total 
loss, but évidence of the cost with déductions for détérioration may 
be properly resorted to in determining the value. Léonard v. Whit- 
well (D. C.) 19 Fed. 547; The City of Alexandria (D. C.) 40 Fed. 
697; The Mobila (D. C.) 147 Fed. 882. 

Libelant testified that the launch cost, in her construction, some 
four or fivé months prior to the collision, about $2,200. He claims 
$1,700 in his libel, thereby, I think, impliedly admitting that she was 
not worth what she cost, or that she had deteriorated. He testified 
that he saved the engine, which cost him $850, and the dynamo, which 
169 F.— 46 
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cost $150 or $16Q<;yi|ejaid the dynamo was damaged and was of little 
value — real oriestîjiîpîed value not shpwn. The évidence showed 
that the pilot houscj 20 fqlding chairs, some of the glass Windows, and 
other material, such as the paddle wheels, the hull, hog chains, -etc., 
constituting a part of the launch, were also saved. The estimated val- 
ue of the last-named articles was not given, but they must hâve been 
of 8ome value, if only as "fire wood," as claimed by the libelant, or as 
"junk," or for other uses. 

Alliowing $500 as a déduction from the cost of the boat for dé- 
térioration in her value, from the remainder deduct the value of the 
engiiiç ($850) and of the dynamo ($150), aggregating $1,000, it 
leayes $700. There being no évidence or estimate of the value of the 
dynamo, I take the lowest estimate of its cost, $150. There being no 
évidence or estimate of the value of the other property saved, I deduct 
$250, whichi consider sufficient to cover the same, whether its reaJ 
value be more or less. 

rl*et a decree be entered for $450. 



; In re S ANGE» et al. 

(District Court, N. D. West Virginia Aprll 30, 1909.) 

1. BiAwSBUPTCT (§ 340*)— Pbefebbncks— Bdbden of Pbooï. 

Where a lien Is claimed under a trust deed executed wlthln four months 
prior to the grantor's adjudication in bankruptcy, the burden is ordinari- 
it on the objectlng ereditors to show that the bankrupts were Insol vent 
ait the tlme the deed T^as executed, that it created a préférence in favor 
of the secured créditer, and that he had reasonable cause to belleve that 
a. préférence was iutended. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 340.*] 

2. Bankbupxcy (§ 340*) — Pbefeeencbs — BuBDEN OF Pboof — Pbima Facie 

Case. 

Claimant, a sister-ln-law of one of the bankrupts, claimed that she loan- 
ed sums of money to them at différent tlmes wlthout taklng any obliga- 
tion theref or, and wlthout being able to recall the dates of the loans. Less 
than a month before the voluntary bankruptcy pétition was filed, she se- 
cured from the brothér-ln-law and his partner a negotiable note whlch 
dld not disclose her connection, and whlch was secured by a deed of trust 
lu gênerai terms to any holder thereof. Beld, that such facts established 
a prima fade case of both clalmants' knowledge of the bankrupfs Insol- 
vency and their Intention to give her a préférence, and that the burden 
was therefore on her to show that thç transaction was In good faith and 
wlthout knowledge of such purpose or intention. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

In Bankruptcy. On pétition to review décision di référée. 

C. E. Morris, for petitioner Grâce Woods. 
Wm. G. Caldwell and W. E. Krupp, for ereditors. 

DAYTON, District Judge. On September 23, 1908, the two bank- 
rupts executed a negotiable note, payable to their own order two 
years after date, with interest payable semiannually at the Dollar 

*For other cases see same toplc & { nu2ibbb in Dec. & Am. Digs, 1907 to date. & Rep'r Indexes 
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Savings & Trust Company, Wheeling, W. Va., indorsed the same in' 
blank on the back thereof, and on the same day executed a deed of 
trust upon certain pefsonal property to a trustée to secure the pay- 
ment of said note, or any renewals thereof, to any one who might 
become the holdei- thereof. This trust deed was recorded on the 23d 
day of September, 1908. On the 21st day of October, less than 30 
days foUowing, the bankrupts filed their pétition in involuntary bank- 
ruptcy. In the adjudication of their matters Grâce Woods has pre- 
sented this note and trust deed to the référée, claiming that she i: 
entitled to first Hen upon the personal property embraced in said deed- 
of trust. The référée has declined to allow this claim as a first Hen 
upon such property, and this pétition is filed to review his action in 
thus denying. 

The pretensions of the claimant are that, at varions times in the 
year preceding the exécution of this note and deed of trust, she 
loaned three several sums of $100 and an additional sum of $150 to 
one of thèse bankrupts, which enter ed into and was used in the con- 
fectionery business of the two, and, while she says little about it in 
her own testimony, the bankrupt W. S. E. Sanger states that this 
money was loaned from time to time with the understanding that 
security would be given therefor, and that when the last sum of 
$150 was so loaned immédiate security was demanded. This last 
loan was made apparently in June, 1908, when this bankrupt says 
that he spoke to a lawyer to prépare the security, and it is intimated 
that the delay from then until the 33d day of September, 1908, when 
the trust was in fact executed, was solely the fault of this attorney, 
who appears as trustée in the deed of trust. Grâce Woods and the 
wife of the bankrupt W. S. E. Sanger are twin sisters, and Mrs. 
Sanger has testified that the money was borrowed at her instance,- 
but paid to Sanger himself. 

It is insisted on behalf of the claimant that the burden is upon the 
objecting creditors to show that, notwithstanding the trust deed was 
executed within four months prior to the adjudication in bankruptcy: 
First, that the bankrupts at that time were insolvent; second, that 
it secures to Mrs. Woods a greater percentage of her debt than is^ 
secured to any other creditor of the same class ; and, third, that Mrs. 
Woods must hâve had reasonable cause to believe that a préférence 
was thereby intended. And it is confidently asserted that the évidence 
whoUy fails to show that she had such knowledge at the time of the 
insolvent condition of the bankrupts. 

Thèse three propositions so asserted, under ordinary circumstances,. 
are sound and are upheld by a multitude of authorities, but it seems 
to me a clear distinction is to be drawn as to the burden of proof in 
such cases between strangers asserting such claims and the assertion 
thereof by near relatives. In this case a sister-in-law on several dif- 
férent occasions loaned sums of money, without, it would seem, tak- 
ing any note or obligation therefor at the time, and without being 
able even tO recall the dates of such loans ; but less than one month 
before a voluntary pétition in bankruptcy is actually filed by the, 
brother-in-law secures from him and his partner a negotiable note. 



724 169 FBDEBÂL RŒFOBTEiR. 

which in no way discloses her connection with the debt, and the same 
is secured by a deed of trust, in gênerai terms to any holder thereof. 
It seems to me that such facts in themselves constitiite prima facie 
évidence of knowledge both of the insolvency and the intention of the 
bankrupts to givé her a préférence over other creditors, and that, 
so establishing a prima facie case of knowledge, the burden is upon 
her, by satisfactory proof, to show that the transaction was in good 
faith and without knowledge of such purpose and intention. 

I, therefore, can find no error in the décision of the référée, and the 
same will be in ail respects affirmed. 



In re SHAFFER. 

(District Court, N. D. West Virginia. April SO, 1909.) 

Bankbuptct (§ 407*)— DiscHABGE— False Financial Statement. 

Bankr. Act July 1, 1898, c. 541, § 14b, 30 Stat 550 (U. S. Comp. St. 1901, 
p. S427), as amended by Act Cong. Feb. 5, 1903, c. 487, fî 4, 32 Stat. 797 (U. 
S. Comp. St. Supp. 1907, p. 1026), dénies a discharge to a bankrupt who 
has obtalned property on crédit from any person on materlally f aise state- 
ments in wrltlng, made to such person to obtain such property on crédit. 
Eeld that, where a credltor relied on a banlsrupt's statement, which waa 
materlally false In fact. In selling him goods on crédit, the banlirupt was 
not entltled to a discharge, though the mlstake was made In good faith 
and was not Intentlonal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. S 729; Dec. 
Dig. § 407.»] 

In Bankruptcy. Upon application for discharge. 

J. Hop. Woods, for bankrupt. 
Douglass & Steptoe, for creditors, 

DAYTON, District Judge. The sole ground of opposition to the 
discharge asiked for hère is based upon the .amendment of February 
5, 1903, to Bankr. Act July 1, 1898, c. 541, 30 Stat. 550 (U. S. Comp. 
St. 1901, p. 3437), incorporated in section 14 of chapter 3 (Act Feb. 5, 
1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1907, p. 1026]), 
which dénies a discharge to a bankrupt "who has obtained property 
on crédit from any person upon a materially false statement, in writ- 
ing, made to such person for the purpose of obtaining said property 
on crédit." 

It seems that on the 14th day of October, 1904, the bankrupt, being 
then engaged in the mercantile business, applied to the Koblegard 
Company, the objecting créditer, to' purchase goods on crédit, and 
signed on that day a printed statement entitled as follows : 

"The f ollowlng is a true and correct statement, and is made to the Koble- 
gard Co., especlally for their beneflt, and as a basls of crédit for any goods 
they may shlp us." 

In this Statement items of assets aggregating $10,350 in value are 
pet forth, and liabilities to the amount of $2,536.33. Goods to the 

*For other casea see same tople & { ncmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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amount of $330.79 were purchased by the bankrupt of this company 
on that day, payable within 60 days thereafter, and afterward on the 
3d day of December, in the same year, an additional bill of $98.46 was 
purchased. On the 20th day of January, following, Shaffer filed his 
voluntary pétition in bankruptcy, and in his schedule Hsted $8,390 of 
assets and $8,668.53 of debts. His assets were found upon adjudica- 
tion to be comparatively worthless, and a dividend of a little more 
than 10 per cent, was realized by the creditors. Prior to this time, on 
December 2, 1904, he paid to the Koblegard Company $230.79 on the 
$330,79 original purchase of goods, and gave his check for the re- 
maining $100, which, however, was protested and not paid. Criminal 
proceedings were instituted in March, 1906, against Shafïer, based up- 
on the charge that he had obtained thèse goodS under false pretense, 
which, being tried before a jury, resulted in his acquittai. On his ap- 
plication being made for a discharge, an objection was made thereto, 
and this court referred the matter to a référée to report the facts, 
This the référée bas donc, and bas reported the bankrupt not entitled 
to a discharge. 

The signing and delivery of the statement to the Koblegard Com- 
pany is admitted by the bankrupt, but he insists that after the goods 
were purchased, but before séparation and delivery, a member of this 
company called him back and caused him to make and sign the state- 
ment. He further testifies that at the time he informed this member 
of the company that the statement was not a full and complète one 
So far as the items of assets contained therein are concerned, there is 
no dispute, it being agreed that in this particular the statement was 
substantially correct. The contest is wholly over the accuracy of that 
part relating to the liabilities. It subsequently turned out that at the 
time this statement was made the bankrupt was indebted something 
over $11,000, as shown by the list of outstanding debts which he ad- 
mitted upon the examination before the référée and creditors in the 
bankruptcy proceeding. In exténuation and justification of the dis- 
crepancy existing between his statement to the Koblegard Company, 
as to thèse liabilities, and the évidence given by him before the référée, 
he now insists. that at the time this statement was given his property, 
in effect, had been inherited by him in connection with his mother, 
brother, and sisters from his father's estate, which was unsettled, sub- 
stantially held in common, and that he was unacquainted with the act- 
ual condition of the accounts relating thereto existing between him and 
the other members of the family. Further extenuating facts relied 
upon by him are that for six months from February until September, 
just prior to the making of this statement to the Koblegard Company, 
he had been dangerously sick with typhoid and pneumonia, during 
which time he had been wholly unable to attend to his business, and in 
fact had no knowledge of its true condition, and verily believed at the 
time he made such statement that it was true and correct; and that 
he did not ascertain his true condition until afterward, when it was re- 
vealed to him by counsel whom he consulted. It may be added that the 
whole proceeding shows pretty clearly that Shaffer was illiterate, in- 
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experienc6d;^'aitd incompétent to properly csre for a mercantile busi' 
ness. r ^■■- ■ ■ ■ !;. '■„:!;,.' 

If it werea matter of discrétion with me, B f rankly confess that the 
extenuating circumstances in this case woùlé lêad me to grant this 
discharge; but, upon careful investigation Of the law goveming the 
matter, I am constrained to reach the conclusion that I am not per- 
mitted, uflder the circumstances, to do so. This spécial provision of 
the bankrupt act has no counterpart in any of the prior bankruptcy 
laws of this country. Under the construction that has been given to 
it, the objectibg creditor bas to establish two things: First, that the 
bankrupt obtained property on crédit; second, that he made to the 
person from whom he obtained it a materially false statement, in writ- 
ing, for the purpose of so obtaining it. The good but mistaken faith 
with which such statement is made cannot be taken into Considération. 
The statement must be materially' false. < In fact, it is not necessary 
that it should be intentionally false. A creditor must rely upon it 
when parting iwith his projperty, and, if he did so rely upon it and it 
was materially false in fact, it is sufficient to defeat a discharge. If 
the creditor dldffiot rely on it, or if the debtor did not make the state- 
ment for obtaîning the property on ctedity it will not bar a discharge, 
no matter howi if aise the statement may be. It mlay be pleaded by the 
creditor 'selling Ithe goods, or by any other person entitléd to oppose 
the discharge. . 'lioveland on Br. (3d Ed.) 809, § 280a; In re Scott (D. 
C.) 126 Fedy 981; In re Harr(D. C.) 143' Fed. 421; In re Peterson, 10 
Am. BankniRep. 355; In re Goodhile (D. C.) 130 Fed. 782; In re 
Dresser (D. .G.) 144 Fed. 318; In re Pincus (D. C.) 17 Am. Bankr^ 
Rep. 331, 14Ï Fed. 621. ' / : / 

That the siatdment made in this case, as to this bankrupt's liabili- 
ties, was materially false, although it may not bave been intentionally 
so, it seems to œë is clearly shoWn ; that the Koblegard Company re- 
lied upon aùd lextended crédit On account of such statement, I think 
~ is also clear. i lî'it was notirelied upon, no possible explanation of the 
conduct ofJtheîniember of the Company who, according to Shaffer's 
own statement, called him back, after he had selected the goods, to 
make such statement, can be conceived from the circumstances. If 
he had notàitèhded that fais; company should rely upon Such statement, 
and if hè did' not procure such statement from Shafïer of his financial 
condition 'for the purpose of ascertaining and determining whether or 
not he was entitîed to crédit, it would'have been wholly unnecessary; 
and there wouldt hâve been no reason for his securing this statement 
at the time and under such circumstances. 

The authbrities touching this matter are so uniform and strong that, 
qotwithstanding any sym^athy I may bave for the unfortunate con- 
dition of the bankrupt, I am constrained to deny the discharge. 
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In re BONEE. 
(District Court, N. D. West Virginia. Aprll 30, 1909.) 

1. BaNKEUPTCY (§ 408*) — DiSOHAEQE— WlTHHOLDING ASSETS. 

Where a bankrupt, when he made a gênerai assignment, several months 
before bankniptcy, turned over to the assignée property whlch the bank- 
rupt believed to be sufflcient to pay ail his debts, it was no ground for 
refusing him a discharge that from 11 to 20 months prlor to the flllng of 
the pétition he indulged in certain improvident transactions, and did not 
turn over to his assignée $1,000, rent of a farm owned by the bankrupt's 
father, which the bankrupt was permitted to receive as a gift from the 
father. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 408.*] 

2. BaUTEBUPTOY (§ 177*) — PEIOR TEANSACTIONS— INSOLVENCY PEOCEEniNGS. 

The bankruptcy law does not attempt to supervise insolvency proceed- 
Ings under state laws, uudertaken and carried eut more than four montha 
prior to the institution of bankruptcy proeeedings, nor to inquire Into 
the assignments and transfers of the bankrupt's property not made withln 
Buch period. 

[Ed. Note. — Eor other cases, see Bankruptcy, Dec. Dig. J 177.*1 

In Bankruptcy. On an application for, a discharge. 

D. B. Evans and E. D. Leach, for bankrupt. 
Ciiarles C. Newman, for creditors. 

DAYTON, District Judge. In the early part of Pebruary, 1903, 
the bankrupt, a farmer in Marshall county, wholly inexperienced and 
clearly incompétent to engage in the mercantile business, purchased 
a stock of goods in Moundsville at the price of $6,000, half of which 
he paid in cash and for the balance he gave his notes. He carried on 
this business in the loosesf and most reckless way for something like 
eight months, without proper books of accounts, and vi'ithout apparènt- 
ly any reasonable idea of the condition of his affairs. Then on the 
19th day of October of that year he made a gênerai aesignment of ail 
his property to a trustée for the benefit of his creditors. It is shown 
by the record that his father was a man of large means, and prior to 
this time had allowed his son to control a farm, owned by the father, 
and receive its rents and profits, although title thereto remained in 
the father. It is shown, further, that the bankrupt's wife had and 
disposed of some property in her name. It seems that the trustée in 
this gênerai assignment did not take possession of ail the property 
so assigned to him; at least, he did not collect and take into posses- 
sion the rents due from the farm above referred to, and so far as 
the record discloses no effort was made on the part of Boner's cred- 
itors to sequester or take into possession through a receiver or judicial 
proceeding the bankrupt's property. It may be assumed as pretty 
clearly shown that the bankrupt at this time supposed that he had am- 
ple assets to pay his debts and considérable over; that he turned over 
to the assignée what he confidently believed would be sufficient prop- 
erty to pay ail his debts. Having donc this in a spirit of either reckless 
despair or deliberate purpose, he started out on several months of 

•For otber ca^es see same toplc & % ndmbeb in Dec. & Am. Digs. 19C7 to date, & Rep'r Indexes 
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travel and dissipation, completely ignoring and absenting himself from 
his business, and apparently losing ail interest in and what knowledge 
he had thereof. On the 3d day of September, 1904, nearly a year after, 
he filed his pétition in bankruptcy, was adjudicàted bankrupt, and his 
assets, as then scheduled by him, were duly administered. He applied 
for discharge within the year after adjudication, to which strenuous 
opposition has been made by créditer s, and for varions reasons the 
hearing of the same has been delayed until this time. 

The substance of the spécification of objections to the discharge 
are that he knowingly and fraudulèntly lost, disposed, and squandered 
in drunkenness and indulgence and in other vices large sums of money 
belonging to his estate, between the time when he purchased the stock 
of goods in February, 1903, and the 19th day of October, 1903, the 
day when he made his gênerai assignment, and rèceived during those 
periods of time various sums of money from parties which he did 
not account for and give over to the assignée in his deed of assign- 
ment; second, that while engaged in the mercantile business during 
thèse eight months he failed to keep books of account from which 
his financial condition might be ascertàined; third, that he made, dur- 
ing such period of time, a materially false statement, in writing, to 
the Bradstreet Company, a commercial agency, as a basis of crédit; 
fourth, that he concealed certain large sums of money, while he was 
so engaged in business, for the purpose of defrauding his creditors, 
and especially the sum of $1,000, the proceeds of the rent of the farm, 
and which he has not accounted fOr to said assignée in said assignment 
to his creditors. The application for discharge was referred to a réf- 
érée, who has found that Boner is not entitled to it for a single reason, 
to wit, that he failed to turn over the $1,000 then in his possession 
to the assignée in the gênerai assignment at the time it was made, and 
that his failure to do so was a concealment from the creditors as he 
was insolvent. 

A thorough, careful considération of ail the évidence, facts, and 
circumstances învolved in this matter convinces me that the finding 
of the référée cannot be upheld, and that this bankrupt is entitled to 
his discharge. As I hâve stated, I thihk the statement may be taken 
as true that the bankrupt, when he made this gênerai assignment and 
afterwards, turried over t'<3 the assignée therein property which he 
believed to be amply sufficient to pay oflF ail his debts. The $1,000 
arising from the rent of the farm was his only by the sufferance and 
gift of his father, and he, may very well hâve considered it no part 
of his estate. AU the transactions complained of in the conduct of 
his business oççurred between February and October, 1903, anywhere 
from 11 to &0 months prior to the filing of his pétition in bankrupt- 
cy, and so far as disclosed by the testimony, while certainly the bulk 
of his property passed in^o the hands of his assignée under the gên- 
erai assignment, no proceeding has been instituted to secure from such 
assignée a settlèment of his accounts as such. While the bankrupt 
was reckless, improvident, and utterly incompétent, apparently, to 
manage this mercantile business, I cannot believe that thèse transac- 
tions on his part were indulged in with any purpose of defrauding his 
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creditors, or, in anticipation of bankruptcy proceedings, to conceal 
his property. 

It is to be borne in mind that the bankruptcy law does not undertake 
to inquire into the assignments and transfers of a man's property 
made more than four months prior to the institution of its proceeding. 
Nor does it attempt, nor can it attempt, to supervise the course and 
conduct of insolvency proceedings under state laws, undertaken and 
carried out more than four months prior to the institution of the 
bankruptcy proceeding. It may hâve been the plain duty of the as- 
signée in the assignment to hâve followred and collected more closely 
the assets of Boner's estate assigned to him. It may hâve been the 
dûty of the creditors so secured to hâve more closely attended to the 
collection of thèse assets, through the intervention of a state court and 
receiver, or by an application then in involuntary bankruptcy against 
their debtor; but as both bave failed in this particular in their duty, 
and as Boner wras permitted for a long period previous to control and 
dissipate a part of his estate, under the impression that enough had 
been turned over by him to satisfy his creditors, the fault between as- 
signée, creditor, and debtor is at least mutual. So far as the record 
discloses, at the time that Boner filed his pétition in bankruptcy, he 
concealed none of his assets that he then had ; nor is it apparent that 
four months prior to that time he had fraudulently transferred or con- 
cealed any of his property. 

Under the circumstances I think he is entitled to his discharge, and 
the order to that effect may be entered. 



OOLE et al. v. THOMPSON et al. • 
(Carcult Ckjurt, N. D. West Virginia. Aprll 30, 1909.) 

1. Trusts (| 81*)— Besulting Tbust— Relation or Gbantee. 

Where a person invested with title to land wlthout havlng pald a con- 
sidération Is the wife, son, or near relative of the grantors, or one to 
whom the purchaser has placed hlmself In loco parentls, there is no re- 
sulting trust. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. §§ 115-118 ; Dec. Dig. 
8 81.*] 

2. Trusts (§ 82*)— Oonvetance to Husband— Advancement to Wife. 

A conveyance to a son-in-law by absolute deed, as an advancement to 
the wife, does not create a trust in her favor. 

fEd. Note.— For other cases, see Trusts, Ctent. Dig. §§ 119, 120; Dec. Dig. 
1 82.*] 

S. Trusts (§ 82*)- Deed of Advancement— Construction. 

A deed conveyed certain land to C, who was the grantor's son-ln-law, 
and declared that the land was given to the grantee as an advancement 
of the distributlve interest of his deceased wife's children in the estate of 
the grantors in any future division thereof, to be valued at $3,000, ad- 
vanced to the infant sons and the only heirs at law of said deceased 
daughter out of the grantor's estate. Held, that the deed dld not create 
a trust of the land in the grantee for the beneflt of such sons. 

[Ed. Note.— For other cases, Sde Trusts, Cent. Dig. §| 119, 120 ; Dec. Dig. 
8 82.*] 

*For other oaBes see same topic & { numbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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4, .TBpsTSj,^ SSfîrrDmED or Advanoibwîîït— Pbpof BT Paeo^ 

"A dèed tir àdvancément absolùte on Its face may be shown by paroi to 
hâve been In fact a trust. 

[Ed. Notè.^B^r other cases, see Trusts, Cent tttg. |S 130-133; Dec. Dig. 
« 88.*] 

5. TbtJSTS {§ SS7*)— OONVEYANCB BT TRUSTEE— RiGHTS OF OeSTUI QtJE TBTJST. 

Where a trustée, holding under a; deed absolùte on Its face and net dis- 
closing a trust, conveys to an Innocent purchaser, the cestul que trust 
cannot dlsturb the tltle of such purchaser, but must foUow the proceeds of 
the sale àS the trust fund in the hànds of the trustée. 

[Ed. Noté.— For other cases, see Trusts, Cent Dig. §| 539-552: Dec. Dlg. 
8 357.*] 

In Chî^nçery. 

In considération of lore and affection, on June 17, 1898, J. P. Ashcraft and 
wlfe eonveyed to William 0. Cole, in fee simple, 971^ acres of land In Wetzel 
county, W. Va., reserWng, however, one-sixteenth part of the oil wlthln and 
thereunder and one-half of ail money thereafter paid for gas produced from 
said landi as also the réntal for that year under the oil and gas lease, but not 
longer. A iprivate right of way was also reserved over said land for the use 
and beneflt of another tract of 62% acres, eonveyed by the grantors on the 
same day to Media B. Màple. The closing paragraph of the deed recites: 
"The grantéç in tbis deed Is a son-in-law of the grantors the survivlng hus- 
band of Jennlie Gole, fleceased, who was a daughter of grantors and said 97^ 
acres of land Is hereby glyen and eonveyed to the grantee as an advancement 
of the distributlve Interest of said Jennle Cole's heirs in the estate of the gran- 
tors in ahy future division or distribution of the grantors' estate to and among 
their heirs, .thç 97^^ acres of land hereby given and eonveyed Is to be estimat- 
ed and cOnVeyéd at three thousand dollars advanced to Glaney Cole and Bd- 
win Cole, Infant sons and only heirs-at-law of said Jennle Cole, deceased, ont 
of grantors' estate." Tbls deed was properly executed, acknowledged, and 
recorded. 

By deed of gênerai warranty, bearlhg date December 11, 1900, William C. 
Cole sold and eonveyed to Josiah V. Thompson, Margaret J. McClelland and 
Charles H. Gorley'the Pittsbttrg or rlvér vein of eoal thereunder with neces- 
sary minlng rtgbts and privilèges, ajid Çoçley by deed, dated Aprll 6, 1906, 
eonveyed to said ThompsOn bis undivldéd Interest thei?eln. Thèse two deeds 
duly executed hâve been adjççittted to repord. 

On the 28tb day of NoveEajber, 1908, thèse infant cldldren, by their next 
.frlend, Institijte4 tbis suit In the circwit court of tvètiael county, W. Va., 
agalnst Josjah V. (Thompson, Margaret J. McClelland, and Charles H. Gorley. 
By their bill they allège themselves to be the Infant chlldren of William C. 
Cole and Jennle, Oole, deceased, set forth the conveyance to their father of 
the 971/^ acreà, which they iiihkrge he, the said William C. Cole, held only the 
légal tltle to for their beneflt as "fully shown by an inspection of said deed." 
They set forth '1âie deed of Cole to Thompson, McClelland, and Gorley; also 
Gorley's deed for Ws nndlvlded interest to Thompson, and charge that their 
father, William C Cole, bas departed this life intestate, leaving said infant 
plaintiÉEâ his Sole ichlldren and holrs^at-law, whereby they became vested with 
the légal tltle, as well as the équitable tltle to said land. They deny that 
Cole had any right to conyoy the coal.to the défendants, allège said deeds 
made by him to tbena and by, Gorley to "Tliompson to be çlouds upon their tltle, 
and the prayér,of the bill, is that they mày be set aside and caneeled as such 

ClOUdS. ,',::'. , ,' ,, 

This cause was penioved by the défendants from said circuit court of Wet- 
zel county loto tl4s court, byreasonof their nonresidence in the state, and 
they hâve now ^ptered their demnrrer to the plaintiffs' bill. 

Hall & Hall, for plaintiiïs. 

U. N. Arnett, Jr., and Waitman H. Conaway, for défendants. 

•For otlier otfiea ses same topic & § KtrMBEB is Dec. & Âm. Diga. 1907 to date, & Rep'r IndexM 
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DAYTON, District Judgé (after stating the facts as above). The 
décision of this demurrer, it will be seen, raust dépend solely upon the 
construction of the deed-frOm Ashcraft and wife to Cole. On the 
one hand, it is insisted that this deed on its face shows simply a con- 
veyance to Cole the father of the légal title to the land to be held by 
him in trust for his infant children, the grandchildren of the grantors. 
On the other hand, it is insisted that it was an absolute conveyance 
in fee simple to Cole with no trust of any kind created thereby. In 
determining the true construction to be arrived at, it will be borne in 
mind that no restrictions upon the right to convey how and to whom 
they pleased existed as against the grantors ; that this deed is a con- 
veyance, and not a contract to convey or a covenant to stand seised. 
It is executed, not executory, binds the estate, and not the person, 
and conveys both légal and équitable estate to the grantee. It has been 
held that : When one pays for land, and the title is made to a stranger, 
the presumption is that he who paid intended to own ; but if the per- 
son invested with title is the wife, son, or near relative, or one to 
whom the purchaser haS placed himself in loco parentis, there is no 
resulting trust. Also that a conveyance to a son-in-law by deed 
absolute, as an advancement to his wife, does not create a trust in 
her favor. In such case the father has right tO dispose of his prop- 
erty as he will. In making an advancement to his daughter he may 
well détermine that the property may be best vested in her husband 
with absolute title and the right of disposition trusting to him to see 
to its application to their joint enjoyment. In a case like this it was 
not only reasonable but nattiral for thèse grandparerits to assume that 
the father could and would best conserve the interest of thèse infants 
by being vested absolutely with the property. During their minority 
they would be subject to his control, and he would be chargeable with 
the cost of their maintenance and protection. 

That motives of this character actuated the exécution of this ab- 
solute deed is clear from its terms, for- it would hâve been just as 
easy by spécifie terms to hâve constituted a trust in favor of thèse in- 
fants if any such had been intended. The légal principles governing 
are well settled by very many authorities, among which may be cited : 
Noe V. Roll, 134 Ind. 115, 33 N. E. 905 ; Lewis v. Stanley, 148 Ind. 
351, 45 N. E. 693, 47 N. E. 677 ; Heath v. Carter, 30 Ind. App. 83, 
150 N. E. 318; Thompson v. Thompson, IS' Ohio St. 73; Acker v. 
'Priest, 92 lowa, 618, 61 N. W. 235 ; Higbee v. Higbee, 123 Mo. 287, 
37 S. W. 619; Roberts v. Coleman, 37 W. Va. 143, at page 156, 16 S. 
E. 483 ; Kyle v. Conrad, 25 W. Va. 760, at page 776 ; Hamilton v. 
Steele, 22 W. Va. 348 ; Harris v. EHiott, 45 W. Va. 345, 32 S. E. 176 ; 
Rogers v. Rogers, 52 S. C. 388, 29 S. E. 812 ; Mosely v. Mosely, 87 
N. C. 69. 

But it has been repeatedly held that a deed absolute upon its face 
may be shown by évidence to hâve been a trust. As to whether this 
can be donc in regard to a deed of advancement of this character 
the authorities diiïer. In South Carolina, in Rogers v. Rogers, supra, 
it is held: 

"Where a father-ln-law conveyed land to a son-In-law as an advancement to 
his daughter^ paroi évidence is Inadmissible to prove an express trust In favor 
of the daughter." 
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I am jticliîied to thinkthat the law in West Virginia, as laid down 
in such case$ as; we hâve above cited, does not agrée with this South 
Carolina ruiing, ibut would establish such .trust by full, clear, and 
satisf actory évidence as between the parties privy thereto, but not 
otherwise. 

In case a deed absolute upon its face and not disclosing a trust 
should, after conveyance by the grantee to an innocent purchaser of 
the trust subject, be shown to hâve in fact created such trust, the 
cestui que trust, by universally conceded principles, would be allowed 
to pursue the trust fund arising in the hands of its trustée; but he 
would not be permitted to disturb the conveyance to and title of the 
innocent purchaser in and to the trust subject itself, as sought to be 
done in this case. No effort is hère made to pursue such fund in the 
hands of the grantee Cole for the simple reason that he is charged 
to be dead and his property to haye vested in the infant plaintiffs as 
his sole heirs at law. The bill charges no fraud upon the défendant 
purchasers of the coal underlying the land or any knowledge of the 
existence of any trust in favor of the infant plaintiffs other than 
that disclosed by the deed itself. This, as I hâve above said, in my 
judgment, establishes no such trust, but, on the contrary, strongly 
réfutes the idea that any such was originally contemplated or created. 

The demurrer must be sustained. 



ANDRUS V. BERKSHIRE POWER CO. 

HUGHES V. SAME. 

(Circuit Court, D. Connectlcut Aprll 21, 1909.) 

Nos. 1,207, 1,209. 

OOSTS (§ S2*)— Allowance in Equitt— Who is Peevailing Pabtt. 

Where a complalnant was denled a mandatory Injunction by a court 
of equlty to compel the removal of a dam as prayed for, and although 
the court ofCered hlm the right to prove and recover his damages for 
flowage In the pending suit he refused to do so and prosecuted an appeal, 
whlch was unsuccessful, except that the appellate court gave him the 
samé rlght, reverslng the decree for that purpose, he is not entitled to 
recover costs Incurred prlor to the time when, after remand, he avalls 
himself of such right. . 
[Ed. Note. — For other cases, see Costa, Dec. Dig. § 32.* 
Rlght to costs in equlty, see note to Tug River Coal & Sait Co. T. 
Brigel, 17 C. C. A. 368.] 

In re Decree Following Mandates. 

C. Walter Artz and Henry H. Townshend, for complainants. 
Gross, Hyde & Shipman, for défendant. 

PLATT, District Judge. The cases are respectively Andrus (1,307) 
and Hughes ( 1,309) against the Berkshire Power Company. To tell 
the whole story about them would be tiresome. The parties know it 
ail, and the curious can follow the path, if they begin with (C. C.) 145 

*For other cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Fed. 47, and then go to 147 Fed. 78, 77 C. C. A. 248. Having read 
those cases, the outsider will know something about the Andrus Case. 
He can then go to (C. C.) 158 Fed. 219, and to (C. C. A.) 165 Fed. 
1005, and may then consider himself introduced to the Hughes Case. 

The mandates are now before me. The gênerai nature of the de- 
crees to be entered is easily ascertained, and the only real conten- 
tion is about the costs. It is not customary to décide such a ques- 
tion at this time, and for that reason nothing will appear in the de- 
crees about costs. What I am about to say is intended to indicate 
the attitude of the court, so far as the writer controls, and to ex- 
plain why certain clauses of the suggested decrees filed by the plain- 
tifïs cannot be passed in the form presented. 

We will look at the Andrus Case a moment. The writer tried that 
case in open court to accommodate the plaintiff's counsel who, having 
his choice, selected it from a batch of three, as the one in which he 
thought he saw the easiest path to victory. The burden of his song 
during the trial was a cry for injunctive relief. He wanted a dam 
taken down which the défendant had built at Canaan, Conn. The 
maintenance of the dam meant a continuing trespass upon his client's 
meadow lands which formed a part of the river bank in Shefîfield, 
Mass. It was (as he thought) wrongfully erected without his client's 
permission, and must corne down. The défendant vigorously op- 
posed his contention. At the close of the évidence the court informed 
the plaintifï and his counsel that in its opinion they were not entitled 
to the kind of injunctive relief which they so insistently demanded. 
They had corne into a court of equity, however, and the court would 
gladly extend such aid to the injured as lay within its power. A mas- 
ter would be appointed to ascertain the plaintiff's damage, and having 
found it, the court would order the dam removed, if the amount were 
not paid within a reasonable time ; or, if he preferred the plaintiff 
could go out of court and retain his right to a recovery of his dam- 
ages at law. The offer of further chancery aid was briefly consid- 
ered and then respectfully refused. The plaintiff and his counsel, 
with the true trading instinct, preferred to take chances on appeal 
from the refusai of mandatory injunctive relief. They took the 
chances, and lost twice; first in the Court of Appeals, and then in 
the Suprême Court. They are now back hère asking for the original 
favor offered, which at the offering was treated as a stone, but which 
at this late day bas evidently become in their estimation a substance 
capable of digestion and possible nutrition. 

The costs become a matter of contention, because the décision of 
the Circuit Court of Appeals, although in fact an aiifirmance of the 
décision of this court, is in form a reversai. The plaintiff had his 
day in this court on the question of getting his damages through 
equity when the offer was made and refused as above recited, and it 
was an act of unusual kindness on the part of the Court of Appeals 
to give him another day. I do not know why they treated him so 
kindly; it may be that in the hurry of the moment the fact that the 
offer had been made was overlooked, or it may hâve been simply 
judicial friendliness. I cannot see that it was in any sensé a right 
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which beîoMged to him. It îs certain that the défendant did not find 
any faaJtwJth the original offer, and, in truth, their position demand- 
•ed the acceptétïlce by them of the ofFer, since their objection to the 
mandatbfy jAjunctive relief was based upon New York City v. Pine, 
185 U. S. 93,! 32 Sup. Ct. 592, 46 L. Ed. 820, which furnishes the 
l)asis for the équitable relief which was extended to the plaintiff . 
None of the costs incurred in an attempt to enforce mandatory in- 
junctive relief were necessary to the obtaining of the relief formerly 
offered, ref^sed, and now requested. I am, therefore, of the opinion 
that in the final adjustment the plaintiff will be entitled to no costs 
up to this Stage -of the pfoceedings, except those which may hâve 
accrued in the clerk's office in the regular way for the entry and con- 
tinuance of the case, and tiiat the défendant will be entitled to the 
costs to, which it bas been put by reason of the plaintifï's effort to ob- 
tain mandatory injunctive relief. 

The record in the Hughes Case speaks for itself, and the same view 
as to costs applies thereto. 

As I understand the law, the master will not be obliged to remain 
within the jurisdiction while.listening to évidence, if convenience de- 
mands that he go elsewhefe, and he bas ample power in the way of 
calling for bppks and papers. If trouble ensues, he can easily come 
to the court for help. 

It is thought that enough bas been said so that the views of the 
•court will be understood by ail. The decrëes can be easily prepared 
in accordance herewith. 



GRIFFITH V. BERKSHIRE POWER 00. 

(Circuit Court, D. Connectlcut April 21, 1909.) 

No. 1,208. 

^Refobmatiow of Instbxjments (8 19*) — Ghounds oï Refobmation— Mutual 

MiSTAKB OT FAOT. 

Complalnant contracted to convey the rlght of flowage over hls land 
by a dam to be bullt by défendant of a stlpulated helght for the sum 
of $2,500. It was cleaïly shown by the évidence that when the contract 
was made both parties were of opinion that the dam would In no event 
cause the jQoodlng of more than 12 acres of complalnant's land, but when 
bullt It was found that It caused the floodlng of much more than that 
amount Held, that complalnant was entitled to hâve the contract reform- 
■ ed on the ground of mutual mlstake so as to apply only to the 12 acres 
intended, leavlng hlm the rlght to recover damages for the addltlonal 
flowage. 

[Ed. Note. — ^For other cases, see Reformation and Instruments, Cent. 
Dlg. § 75; Dec. Dlg. § 19.*] 

In Equity. On amendèd bill. 
See, also, 3.58 Fed. 219, 

C. Walter Artz, Henry F. Parmelee, and Henry H. Townshend, for 
«omplainant. 

Gross, Hyde &:Shipman, for défendant. 

-■For other c&soB see same toplc & i numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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PLATT, District Judge. Exhibit A, which the complainant now 
asks to hâve reformed on the testimony before the court, sets forth, in 
substance, that Griffith owned "certain lands" bordering on the Housa- 
tonic river, in Sheffield, Mass., and Roraback or his nominees ex- 
pected to build a dam across the river at Canaan, Conn. ; that Rora- 
back or his nominees might require by reason of said dam to over- 
flow "certain lands" of the said Griffith. It was therefore agreed 
between Griffith and Roraback: 

"That after the completlon of said plant and the overflow of the lands of 
said Griffith In the manner hereinbefore set forth, the said Roraback or his 
nominees shall pay or caiise to be paid to the said Griffith the sum of $2,500 
in full payment and liquidation of ail damages which shall be occasioned to 
the said Griffith by reason of the érection of said dam and the flowing per- 
petually of his land; provlded, however, that said dam shall not exceed 
eight feet in height aboTe the mean level of the flow of the Housatonlc 
river." 

It was further provided that, if said sum was not paid within 30 
days after "such flowing of said land," the right to "flood the lands 
in the manner hereinbefore set forth" shall end and terminate, and 
the parties causing the flooding shall be considered trespassers. If it 
was paid, Griffith was to give a good deed of such right to flow. It 
was signed, executed, and recorded on December 1, 1904. 

The testimony shows plainly that on that date both Roraback and 
Griffith were of the opinion that in no possible contingency could the 
raising of the dam at Canaan to a height not exceeding 8 feet above 
mean level cause the flooding of over 12 acres of said Griffith's lands. 
As a matter of fact, it was found after the dam was completed that 
the number of acres of the Griffith land which was flooded was vCry 
largely in excess of 12 acres. The complainant insists that the cer- 
tain lands mentioned in said agreement were those below a point on 
the Konkapot river opposite the clump of trees about 28 rods below 
Griffith's farm bridge, and did not include over 12 acres of the farm. 

If Roraback knew that the raising of the dam would flood said 
lands much in excess of 12 acres, and kept that knowledge from Grif- 
fith, it is clear that the agreement would hâve been fraudulently ob- 
tained. Such an allégation appears in the original bill, and, if it were 
supported by proof, the entire controversy in this and the companion 
cases would hâve gone the complainant's way long ago. There is no 
scintilla of évidence to support the allégation, and counsel so admit- 
ted in the earlier stages of this gênerai controversy. The mistake of 
fact is admitted, however, on ail sides. 

There is nothing to the point that the présent défendant is an in- 
nocent purchaser for value. From the day of Roraback's first ap- 
pearance on the Massachusett's shores of the Housatonic river up 
to this moment, the connection between himself and the défendant has 
been such as to make them jointly responsible for ail that has been 
donc. 

On the évidence, the agreement must be reformed in accordance 
with the prayer of the bill. Mr. Griffith's own story shows plainly 
his reason for jumping at the $2,500 settlement. While he and Rora- 
back were discussing the appraisal question, the latter went out to 
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inquirC; as to the character of Curtis, an engineer proposed by Grif- 
fith as one of the appraisers. While waiting for Roraback to come 
back, Griffith and Collins talked the matter over. They were afraid 
that when the closing of the dam had set the water back on Griffith's 
land ail the evil effects of undersoaking would not be at first ap- 
preciated, and that an appraisal at such a time might be inadéquate. 
For that reason Griffith thought it better to clinch the bargain then 
and there, and did so. He displayed the proverbial acumen of the 
Yankee f armer and got what looked to be the long end of the bar- 
gain. But it must not be forgotten that both parties were bargain- 
ing on a supposed maximum flowage of 13 acTres. If there had been 
even à floating suspicion in Griffith's mind that the actual flooding 
would be very much in excess of the number of acres under discus- 
sion, it is impossible that Exhibit A would hâve been signed. His 
smartness in the trade he thought he was making ought not, however, 
to be charged against him in reaching the justice of the real transac- 
tion. Having reformed the contract, the only real question is wheth- 
er he ought to be sent to a law court to get the $3,500 due him for the 
12 acres; but inasmuch as he r'equests the aid of the équitable arm 
of this court to find Out what his additional damage is, and to grant 
him the appropriate relief with respect thereto, and as it will lessen 
expense and save another suit to include what has already been bar- 
gained for, the matter may proceed as he requests. 
Let the master be appointed. 



MATEB V. KAITAGHUBSIAN. 
(Circuit Court, S. D. New ïork. February 2, 1909,) 

Eemoval of Causes (§ 86*) — Pétition— Aliens. 

A removal pétition by an alien, falUng to allège that he Is a nonresl- 
dent of the state, Is fatally defectlve. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. §§ 170, 
173; Dec. Dlg. § 86.*] 

On Motion to Remand, 

Morchauser & Haysradt, for plaintiff. 
Bertrand L. Pettigrew, for défendant. 

NOYES, Circuit Judge. The pétition for removal is wholly în- 
sufficient, in -that it fails to allège that the défendant is a nonresident 
of this district. The allégations that he is an alien, and not a citizen 
of the state of New York, are quite consistent with his résidence hère. 

The motion to remand is granted, and an order may be entered ac- 
cordingly. 

*For other cases eee same toplc ft S kumbeb in Dec. & Am. Slgs. 1907 to date, & Rep'r Indexe* 
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MTSA INDBMNITT 00. V. FARMERS' NAT. BANK OF BOXERr 

TOWN, PA. 

(Circuit Court of Appeals, Third Circuit Aprll 20, 1909.) 

No. 40, October Session, 1908. 

1. INSTJBANOB (§ 285*)— FiDELITT INSUEANOE— BOND Oï BANK CaSHIEB— MIS- 

EEPBKSENTATIONS AS TO PEBVIOUS AlLKGED DISHONEST CONDTJCT. 

Where, lu the application to an Indemnlty company by a bank for a bond 
Indemnlfylng such bank agalnst loss by reason of the dlshonesty or bad 
falth of the cashler, a certlflcate by the ofBcers of the bank that the cash- 
ler, who had been In the service of the bank for a number of years, had 
at ail tlmes, so far as known, faithfully and satlsfactorlly performed hls 
dutles, and to the best of sald ofllcers' knowledge and belief had glven 
satisfaction In his Personal conduct and in the performance of hls dutles, 
and had kept and rendered his accounts correctly and wlthout default, no 
reason being known why his bond should not be renewed, the assurances 
so given are materlal, and if untrue to the knowledge of the offlcers of 
the bank, or If made wlthout proper effort on thelr part to inform them- 
selves thereon, the bond Is Invalid, and cannot be enforced. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 657 ; Dec. Dlg. 
§ 285.*] 

2. Insurance (§ 668*) — Fidelity Insubancb — Avoidance or Conteact foe 

MiSBEPEESENTATION— JUET QUESTION. 

Statements In a certlflcate made by the président of a bank to a bond- 
Ing Company wlth an application on which the company executed a bond 
indemnlfylng the bank agalnst loss or damage resulting from the dls- 
honesty of Its cashler, and In a second certlflcate for a renewal, that the 
cashler had prevlously "faithfully and satlsfactorlly performed hls du- 
tles," and had "given satisfaction in hls Personal conduct, » * • and 
kept and rendered hls accounts correctly and wlthout default," although 
to the knowledge of the président and dlrectors he had prevlously allowed 
a customer to make large overdrafts contrary to instructions and simllar 
to subséquent overdrafts by the same customer which were made the 
basis of action on the bond, dld not constltute knowlng and fraudu- 
lent misrepresentations which avolded the bond as matter of law, where 
there was ground for the belief on the part of the officers that such acts 
were merely errors of Judgment and not dishonest, as they afterward 
proved to be, and the fact that they retalned the cashler in hls position 
tended to show that they dld so believe. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1735 ; Dec. Dlg. 
I 668.*] 

8. Insubanoe (§ 285*)— Bond op Bank Cashiee— Wabbanty as to PSevious 
Conduct— Beeach of WAEEANTr— Knowledge Whbn Not Matebial. 

Where a fact is warranted to be true, it Is materlal; and It does not 
matter, therefore, ordlnarlly whether or not the party had knowledge. Its 
truth is afiirmed, and. If it turn out to be otherwise, a contract based up- 
on it is Invalld, at least where It is so stlpulated. Where, therefore. In a 
bond indemnlfylng a bank agalnst the dlshonesty and bad falth of a 
cashler, it was warranted that he had dlscharged hls dutles in good 
falth (mère négligence or error of judgment not being consldered) and wlth 
honesty so far as the bank had knowledge, if thls was not true, there was 
a breach of warranty by which the bond, those being its terms, would be 
avolded. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. 
8 285.*] 

*For other caaeB see same toplc & § numbeb in Dec. & Am. Siga. 1307 to date, & Rep'r Indexe» 
169 F.— 47 
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4. INSUBANOE (SS 285, 668») — Qualitied Wabrantt, ab Fab as Theee is 

EN^f^DaB^KNOWLlCpGIt BT OFFIOKB» OF OOBPOBAînOW:r^tJBT QUESTION. 

But where the warranty was not ^bsolute, but quaîlfled, so far as th« 
party, a bank, had knowledge, and by a further clause In tbe bond the 
knowlpdge required to avold was th« knowledge of the board of directors 
or of àû executive offleer, such as the président, whb was receivlng a sal- 
ary and was active In the affalrs of the corporation, It must hâve been 
known to the président or board of directors that the cashler was In fact 
dlshpj^çftt; and whether tbey so knew, or whether they ought to hâve 
known, that the acts of the cashler were dlshonest, ww for the jury. 

[)^ Note.— For other Cftses, see Insurance, Cent I>lg. { 17S5 ; Dec. Dlg. 
§1 28ÎÎ, m*] 

5. IWSUBANOB (§ 285*)— AVOIDANOE OF CÎONrrBACT FOE BBEACH OF WAEBANTT— 

FlDBaJTt iHStTBABTCE. 

A warranty by an employer corporation In a fldellty bond Indemnlfylng 
It àgalnBt loss by the dlshonesty of an employé that such employé hàs 
whllé In the service of the employer discharged hls dutles In good falth 
and wlth honesty "so far as the employer bas knowledge," although It 
appears that he had not In fact doné so, does net Invalldate the bond, un- 
less It 1» shown that the ofBcers, whose knowledge was by the bond made 
that of the corporation, had knowledge of such fact when the bond was 
executed. 

[E34' Note.^ — For other cases, see Insurance, Cent. Dlg. § 657; Dec. Dlg. 
I 285.*] 

8. INSUEANOT- (I 332*)— FOBFEITUBE FOE BBEACH OF CONDITION SUBSEQUENT— 
FÎDELITT InSUBANCE. 

A provision In a fldellty bond Indemnlfylng a bank agalnst dlshonesty 
of its cashler that It should be vold If the bank f alled to promptly notlfy 
the Insurer In case any act of dlshonesty came to Its knowledge did not 
becomç opéra tlve because the offleer? or directors of the bank leamed of 
acts of the cashler whlch , were in fact dlshonest If they were not known 
to bé so at the tlme. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. §§ 875, 875i^ ; 
Dec. Dlg. i 832.* 

Fldellty Insurance, see note to American Crédit Indemnlty Co. v. Wood, 
19 C. C. A. 273.] 

T. Tbial (S 279*)— Instbuctions— Exceptions. 

The ground of an exception to an Instruction or the refusai of an In- 
struction must be stated at the tlme In order that the court shall hâve Its 
attention dlrected to the error alleg^ to hâve beén committed and may 
correct It. '' 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 690; Dec. Dig. § 
279.*] 

In Error to the Circuit Court of the United States for the Eastern 
District oi Pènnsylvania. 

Gustavus Remak, Jr., for plaintiff in error. 

Albert Moise and Alexander Simpson, Jr., for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

ARCHBALD, District Judge. This was an action by the Farmers' 
National Bank of Boyertown, Pa., on a bond given by the ^tna In- 
demnity Company to indemnify the bank for loss or damage by reason 
of the dishonesty of its employés, the particular loss which was the 
basis of the action being occasioned by the delinquencies of Morris I^. 

*For other caxeg aee same topic & } mcmbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Hartman, the cashier, with respect to transactions with one D. C. 
Hillegass, a customer of the bank, who had dcalt with it extensively 
for a long number of years. The bond was originally given April 30, 
1906, for the term of one year, but was continued in force for an- 
other by a renewaJ receipt, upon payment by the bank of the required 
premium. The items of loss claimed by the bank consisted of over- 
drafts allowed by Hartman to Hillegass, and worthless bonds accept- 
ed from him as collatéral, after positive instructions by the directors 
not to do so. The jury gave a verdict for the bank for $17,766.40, 
made up of overdrafts subséquent to the date of the bond, amounting 
to $11,731.07, and $5,500 of bonds, which hâve been spoken of, with 
$545.33 of interest added. The indemnity company deny liability, and 
claim that a verdict should bave been directed on the ground that the 
bond was invalid, because it was obtained, as was the renewal, by ma- 
terial misrepresentations, and also because of a breach of warranty, 
by which, by express stipulation, it was to be avoided ; or, if this is 
not sustained, that proper instructions were not given touching thèse 
questions. Particular items of loss are also contested because of the 
failure of the bank, within a reasonable time after their occurrence, 
to give notice of the practices of the cashier which are set up, the dis- 
honest character of which, as it is said, was manifest, the indemnity 
company, by the terms of the bond, being relieved as the resuit from 
liability for losses thereafter arising. Not altogether consistently with 
this, it was maintained at the trial that the acts of the cashier were not 
dishonest, but were merely mistakes of judgment, against which the 
company did not indemnify. But except incidentally, by way of ar- 
gument — that that which was not considered dishonest at the time is 
not to be considered dishonest now, the bank otherwise being affected 
with notice, and the bond avoided— this seems to hâve been abandoned. 
The questions which are so presented will be taken up in their order. 

The bond in suit is one of high class indemnity, demanded by mod- 
em business standards, and is not simply against embezzlement or 
misappropriation, but for the larger liability for dishonesty or. bad 
faith of employés, by which financial loss is experienced. As with re- 
spect to ail agreements of such character, the utmost good faith is 
called for in obtaining it, and misrepresentation in a material point 
is ground for avoidance. Application for the bond in suit, although 
made by the cashier, was authorized by the bank, and the bond was 
issued directly to it, as was the renewal, the bank in each case paying 
the premium, and the obligation thus being of its own procuring. At- 
tached to the application was a so-called "employer's certificate," ex- 
ecuted by the président on behalf of the bank, wherein it was stated 
that the applicant, the cashier, had been in the service of the bank for 
20 years, and had "at ail times, so far as known, faithfully and satis- 
factorily performed his duties"; and that his accounts were last ex- 
amined April 7, 1906 — about three weeks before that — ^by the nation- 
al bank examiner, and found correct to date in every particular. At 
the time of the renewal, a year later, there was also a further cer- 
tificate, similarly executed by the président, to the effect that, for the 
year then ending, Hartman had been continuously engaged in the serv- 
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ice of the bahk, and to the best of his [the president's] knowledge and 
belief had given satisfaction in his personal conduct and in the per- 
formance of his duties, and had kept and rendered his accounts cor- 
rectly and without default, and that no reason was known why his 
bond should not be renewed ; that his accounts had been supervised 
and checked, and were last examined and audited March 14, 1907, by 
the examining committee, by whom they were found to be correct. It 
is contended that both the président and the directors had knowledge 
at the time of practices by Hartman, in the interest of Hillegass, which 
were at variance with thèse statements, in the face of which there can 
be no recovery. 

There can be no question that the assurances so given were mater ial, 
and that the bond was obtained and renewed on the strength of them. 
If, therefore, they were untrue to the knowledge of the officers of the 
bank, or were made without proper effort on their part to inform them- 
selves, the bond is not enforceable. It cannot be denied that the prac- 
'tices indulged in by the cashier, of which complaint is made, by which 
loss oceurred, were known to the président, and some, if not ail, of 
the directors ; and they now realize their dishonest character, and that 
they ought not to hâve countenanced or condoned them. There is évi- 
dence, for instance, that in April, 1906, not long prior to the procur- 
ing of the bond and the giving of the first certificate, Hartman, in vio- 
lation of the rules of the bank and the instructions of the directors, 
had permitted Hillegass to make large overdrafts, running into thou- 
sands of dollars, which, in the shape of dishonored notes and checks, 
he carried in his drawer among his cash items, not entering them on 
the books, as he should, and thus concealing them from the directors, 
in the same way that he did the subséquent overdrafts, which, on thè 
ground of dishonesty, are the subject of the présent action ; and that, 
when this was discovered, Hartman was not only admonished but cen- 
sured by the whole board, and expressly ordered not to let it happen 
again, nor accept anything from Hillegass for the future, except actual 
cash or certified checks — directions, the disregard of which resulted 
in the losses sued for; also that, contrary to the instructions of the 
directors, he had taken from Hillegass, as security for overdrafts, $10,- 
000 worth of bonds of the same kind and character as the $5,500 
worth which he later accepted for the same purpose, the loss on which 
âlso formed a part of the verdict. It is admitted that he should hâve 
been discharged for this, as soon as it waS discovered; from which it 
is maintained that the certificate on which the bond was originally se- 
cured, as well as the one on which it was renewed and extended — that 
he had "faithfully and satisfactorily performed his duties," accord- 
ing to the one; and had "given satisfaction in his personal conduct 
* * * and had kept and rendered his accounts correctly and with- 
out default," according to the other — not only was not true, but could 
not hâve been affirmed with any regard for the facts as known to the 
directors, amounting to misrepresentation, which avoided the bond as 
well as the renewal. 

But whatever argument of this kind could legitimately hâve been 
drawn from the évidence, and however the jury would hâve been jus- 
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tified in finding according to it, we ^ire not prepared to say that it was 
so preponderantly one way that but one view could be taken of it, re- 
quiring the direction of a verdict for the défendant, as contended. 
Take the $10,000 bond transaction, for instance. While the directors, 
no doubt, were a good deal staggered by this when it was discovered, 
and expressed themselves pretty f reely with regard to it, yet, to a cer- 
tain extent, they ratified it in the end, by taking the bonds as col- 
latéral for a loan, which, even as the best way out of a bad bargain, 
they hardly would hâve done had they considered the conduct of Hart- 
man as positively dishonest. Capable of explanation, as it was, as a 
matter of bad judgment merely, and evidently so regarded by the di- 
rectors at the time, however differently they may now view it, they are 
relieved from the charge of having made a willful misstatement in 
the certificate, as argued. And the same is to be said as to the over- 
drafts allowed to Hillegass, which led up to this. It is true that they 
were kept off the books, and so concealed from the knowledge of the 
directors, which might well hâve aroused their suspicions and raised 
doubts in their minds as to the honesty of Hartman when it was dis- 
covered. And, looking back at the transaction, now that Hartman has 
confessed, and after they hâve become aware how, in other respects, 
the books were manipulated to cover up the way Hillegass was being 
favored, they may be prepared to admit that he ought to hâve been 
discharged on the spot, in which we agrée with them ; yet, the question 
being one of alleged misstatement and bad faith, we must look at it as 
it appeared at ,the time, and. according to what was then known, and 
not as we now see and appreciate it, as to which the fact that the di- 
rectors kept the cashier in his position goes to show that they did not 
regard his conduct as seriously reprehensible. It is to be rememberéd 
that the avoidance of the bond is asserted on the ground of misrep- 
resentation knowingly made, amounting to fraud; as to which, it is 
not enough that the ofRcers of the bank might, or even ought, to hâve 
realized what the conduct of Hartman amounted to. The fact is that 
they did not, as they ail with one accord déclare; and however their 
déniai may hâve been drawn out under the leading of counsel, the jury 
hâve believed it, and we are not prepared to say that they were not 
entitled to do so. The certificates in question, undoubtedly, are strong ; 
stronger by far than we know that they should hâve been; but no 
stronger than was held, in Fidelity Company v. Courtney, 186 U. S. 
382, 23 Sup. Ct. 833, 46 L. Ed. 1193, not to invalidate a similar cer- 
tificate, also given to obtain a fidelity bond, on the proof of equally 
questionable practices by a bank officer. In line with what is there 
said, Hartman having satisfied the directors, for the time being, as to 
what he had done, which was accepted and passed over, the certificate, 
that he had faithfully and satisfactorily performed his duties and 
given satisfaction personally — which referred, as it is to be noted, to 
his honesty, and not to his competency — was fulfilled to ail intents and 
purposes. One of the défenses, indeed, set up at the trial, as already 
stated, was that, in ail the things complained of, Hartman did not act 
dishonestly, as he must hâve, to entitle the plaintifï to recover, but on- 
ly through incompétence, or by mistake of judgment, for proof of 
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which the knowWd|;e andacceplagce by* the directors of whàt hé did 
was relîed on î * a'|)(lNsition etitirely at variance with the one now taken, 
that it was so rnanilestly dishonest that they were bound to recognize 
it. Nor does this commit us to the converse. It does not follow, in 
other words, that,- if what Hartman did before the giving of the bond 
was not dishonest or in bad faith, the same conduct afterwards must 
be similarly regarded. It is not daimedby the bank that his acts were 
not dishonest. ^hey were; orily the directors did not realize it, not 
knowing the factssin ail their fullnèss, as they do riow — ^thus freeing 
the certificate froan being intentionally misleàding. Nor can the as- 
siirances on which the bond was procured be regarded as recklessly 
given, thereby having the same avoiding effect as if made knowingly. 
Gooper v. Schlesinter, 111 U. S. 148, 4 Sup. Ct.; 360, 38 L. Ed. 383. 
ï^hey were not made without regard for the truth, in other words, nor 
in ithe face of knowledge, but only under a mistaken view of the facts, 
or -without complète acquaintance with them, or at least they are ca- 
pable of this construction; which relieves them f rom any such imputa- 
tion. 

It is sâid, howeverj that the instructions of the court on this branch 
of the case were inadéquate, if not misleàding, in that the knowledge 
which would avoid the bond was limited to that which the président 
and directors thought was dishonest; and also in not squarely af- 
fîrming certain points which asked the court to charge that, if Hart- 
man had' not f aithf uUy ' and satisfactorily performed his duties, as 
stated itt''the certificates, or that, if the j)resident had. knowledge of 
acts of omission or comniission in the dealings of Hartman with Hille- 
gass, and they were done or omitted in bad faith, the verdict must be 
for the défendant. But the subject was fuHy covered in the gênerai 
charge, and it is of no conséquence, therefbre, that the exact instruc- 
tions asked for were not given— if ,indeed, they could hâve been with- 
out error-i-the court having the right to choose its own way of dis- 
posing of the matter, provided that it did so correctly. "If the di- 
rectors had knowledge," as it is there said, "of the transactions of 
Hartman,' and they were of the same character as those which occur- 
red after the bond Went into efïect on which they are claiming, and 
they kneWthem to be dishonest, they had no right to apply to the in- 
demnity Company, and, if they dii apply and falsely stated the condi- 
tion of afïairs, they would hâve no right to recover. But it wiU be your 
duty to say;"' ref erring the question to thé jury, "whether or not Hart- 
man was acting dishonestly before the bond went into efïect, and, if 
he was, whether the directors knew it ; and if they did nôt know it, 
ând the transaction was straightened out ând securities taken for it — 
although they afterwards fdund them worthless — and the' directors did 
not see eiioug'h ôf it or understand it sufficiently to regard it as dis- 
honest, théy eduld not be charged with haying deceived the défendant 
fcompanyv'?arid' the bond would begood for any loss subsequently sus- 
tained during its life by reason of Hartman's dishonesty." This was 
an aCcurate présentation of the law applicable to the subject, to which 
no exception was or could be taken ;j in addition to which there was 
àa âflSnnance of the defendant's sevehteenth point to the effect that, if 
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the jury believed from the évidence that the officers and directors of 
the plaintifif company had khowledge before the date of the bond of 
acts and conduct on the part of the cashier which they considered a 
failure by him to discharge his duty as an employé in good faith and 
with honesty, the verdict should be for the défendant. Assuming, as 
we must, that the jury was guided by thèse instructions, it does not 
matter that points covering the same ground, however unexception- 
able, were not referred to. Nor was there any error in qualifying the 
answers of the court to the fourteenth and fifteenth points, so as to 
confine them, so far as concerned the transactions referred to, to that 
which the directors considered to be dishonest, it being essential, as 
we hâve seen, that knowledge of the dishonesty of the cashier should 
be brought home to them ; and an affirmance without this qualification 
would not hâve been justified. Much less could the court affirm the 
f ourth, fif th, ' and sixth points, that the défendant was entitled to a 
verdict from the mère knowledge of the président, before the certîfi- 
cates were given or the bond executed, of acts of omission or commis- 
sion on the part of Hartman which the jury thought were done or omit- 
ted in bad faith, regardless of the considération that there may hâve 
been nothing at the time which so characterized them or disclosed that 
there was any such motive back of them. 

It is said, however, that it is warranted in the bond that "each em- 
employé named in the schedule bas while in the service of the employ- 
er discharged his * * * duties in good faith (mère négligence or 
error of judgment not being considered) and with honesty so far as 
the employer has knowledge"; and that-, this not being true as to 
Hartman, there was a breach of warranty, by which, by its terms, the 
bond was avoided. Where a fact is warranted to be true, if is made 
material, and it does not matter, therefore, ordinarily, whether or not 
the party had knowledge. Its truth is afSrmed, and, if it turn out to 
be otherwise, the contract based upon it is invalid, at least where so 
stipulated; and this would be the fate of the bond in suit if that was 
ail there was to it. But it will be observed that the warranty hère is 
not absolute, but qualified, "so far as the employer has knowledge"; 
and by a subséquent section : 

"(20) In case the employer be a corporation, the knowledge of Its board of 
directors or trustées, or of any executive offlcer, such as a président, vlce- 
presldent, cashier, or assistant cashier of a bank, and eorrespondlng officers 
of a savlngs bank or trust company, who shall receive a salary from the 
corporation and be active In Its affalrs shall be deemed to be the knowledge 
of the employer." 

The knowledge, therefore, which would avoid, in a case such as the 
one in hand, must be that of the board of directors, as a board, and 
not individual members of it; or, if the knowledge of an executive 
officer, such as président, is relied on, he must receive a salary and be 
active in the corporate afïairs. It may be that the latter qualification, 
from the connection, would more correctly apply to the officers of 
savings banks and trust companies only, and is not to be extended in 
other corporations to such gênerai executive officers as a président. 
But if the matter is in doubt, it is to be resolved against the défendant, 
the bond in f orm being of its own making, however it may hâve orig- 
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inated. Upon this basis the knowledge of the président, whatever it 
was, is excluded in the présent instance, there being nothing to show 
that he was active in the affairs of the bank within the meaning of the 
bond, and it not being pretended that he received a salary. This is not 
very material, the directors knowing pretty much ail that was known 
to the président; but knowledge of président or directors having in 
any event to be shown, the same thing is to be said of it as was said 
with regard to the alleged misrèpresentations. There was évidence 
from which knowledge might possibly hâve been found, but it was 
by no meaiis so conclusive that a verdict could hâve been directed. The 
same argument is made hère, as there, as to the allowance and conceal- 
ment of overdrafts by Hartman, and the acceptance of bonds which 
proved worthless. It could not be asserted with any regard to the 
facts, as it is said, that he had përformed his duties with honesty and 
in good faith to the knowledge of the board, in the face of the cen- 
sure which they administered, and the admission now made that they 
ought to hâve discharged him. But the views with regard to this hâve 
been expressed above, and do not need to be enlarged upon. The cash- 
ier was hot known to be dishonest, however much it may be that he 
ought to hâve been. Nor does censure necessarily imply bad faith, 
comporting equally as it does with neglect or incompétence. Indeed, 
as already intimated, the continuance of Hartman in his position goes 
to prove that, notwithstanding what had occurred, the directors still 
had confidence in him. And in response to the argument that they 
ought to hâve known of his dishonesty, which they had merely to look 
into the books to discover, ifmay be pointed out that he had so manip- 
ulated his accounts that even the bank examiner was deceived, and it 
could hardly be expected that the directors would be any better able 
to unravel them. It is to be remembered always that the question is 
not whether the acts referred to were in fact dishonest, as to which in- 
deed there can be no controversy, notwithstanding that the défendant, 
as already stated, to avoid responsibîlity, endeavored to persuade the 
jury otherwise; but whether the directors knew, or ought to hâve 
known, that this was their character, as to which it is sufficient to say 
that this, as it had to be, has been disposed of by the jury. 

But it is fUrther said that it was expressly covenanted by the bank 
that if, at any time during the term for which the bond was given or 
any continuance thereof, there should corne to its knowledge the fact 
that any employé for whom the indemnity company was bound was dis- 
honest or Ijiad done anything in bad faith, and not through mère négli- 
gence or error of judgment, the bank would promptly notify the compa- 
ny of the fact, the failure to do which should relieve it from liability 
for loss thereafter arising. And it having come to the knowledge of 
the directors, as early as April 20, or possibly April 33, 1907, that Hart- 
man was allpwing Hillegass to overdraw his accounts in a way that is 
now charged to hâve been dishonest, and that he had also taken from 
Hillegass the $5,500 worth of bonds which proved worthless, recovery 
of which is sought upon the same basis, nothing in the way of over- 
drafts after that is collectible, the officers of the bank having failed to 
notify the indemnity company of thèse facts as they covenanted, until 
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demand was made upon the bond, on May 21, 1907, some 28 days aft- 
envard. It may be conceded that this was too late to meet the re- 
quirement of promptness if the case turned on that. National Surety 
Company v. Long, 125 Fed. 887, 60 C. C. A. 623 ; .^tna Indemnity 
Company v. Crowe Coal Company, 154 Fed. 545, 83 C. C. A. 431. But 
it is clear that it does not. The position of the défendant with respect 
to this, is much the same as with regard to that which has been already 
disposed of, of which it is merely a variation; that is to say, the acts 
of the cashier having corne to the knowledge of the directors, regard- 
less of whether they appreciated their dishonest character, the bank is 
bound by it. The same fallacy appears in this as in the rest of the ar- 
gument. The contention is that, knowing the facts, the directors were 
bound to recognize the dishonesty involved in them, and cannot be 
heard to say that they did not. But this has been fully answered. 
They could not, of course, close their eyes to palpable bad faith, and 
maintain that they did not know when everything was so plain that 
they were bound to. But that is not this case. The conduct of Hart- 
man was not so manifestly wanting in honesty that this could be said 
of it. No doubt it was bad banking, and ought to hâve been so seen, 
as it was not. But his acts, while derelict, were possibly referable to 
incompetency or bad judgment, which to that extent would extenuate 
them. The test being how they appeared at the time, they were not so 
clearly and positively dishonest that the failure of the directors to 
realize this and notify the surety was a breach of the covenant which 
relieved it from loss afterwards. Nor are the instructions on this 
branch of the case open to the criticism made of them. The distinc- 
tion attempted to be drawn between dishonesty and bad faith, even if 
substantial, was not made at the trial, and cannot therefore be insisted 
on. Neither was any exception taken to that part of the charge — or 
at least no sufEcient one — where it is claimed that this distinction was 
disregarded, and the dishonesty of which the directors were required to 
notify the indemnity company improperly limited to that which was 
known to involve the bank in loss. It may be that the exception "to 
the instructions as to the $6,350.40 accruing between April 20, 1907, 
and May 1, 1907," was intended to reach this, but it was altogether too 
indefinite to do so. As has been many times ruled, the ground of an 
exception must be stated at the time, in order that the court shall hâve 
its attention directed to the error alleged to hâve been committed and 
correct it. Merchants' Insurance Company v. Buckner, 110 Fed. 345, 
49 C. C. A. 80. And hère there is nothing but the broad suggestion 
that the défendant was not satisfied with the instructions complained 
of. Assuming that the court may hâve understood the part of the 
charge intended to be covered there is no intimation of the légal 
objection to it, without which it was not suffîcient. The instructions 
given having thus in effect been acquiesced in, and no point having 
been put to the court expressing the defendant's conception of the 
law applicable to the covenant to notify, if any error was committed — 
which we do not concède — ^the défendant is not in a position to take 
advantage of it. 

Finding, therefore nothing in the record, which reqaires correc- 
tion, the judgment is affirmed. 
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RICHMOND COAL 00. v. CXMVfMERCIAL UNION ASSUB. CO., WMITED, 
, i, OF LONE?ON, E3NGLAND. 

(Olrcult Court of Appeals, Nlntb Circuit Ma;' 10, 1909.) 

' ';■■ ,; ■ ,,■ , v' ^^- 1>622. 

iHSUBASqi! (S 669!^)— FiBES— PSOtSIMATE CAUSE— ACTION— INSTEUOTIONS. 

A flre polilcy exempted agialnàt loss caused dlrectly or Indlrectly by 
eàrthqùake, ot when the property la endangered by flre la nelghborlng 
premlsea, ot unless flre ensues,, and In that event for the damage by flre 
only or by explosion of any kind. Plalntltt's property was destroyed by 
flre foUowlng the San Prandsco earthquake, and the court chargea that 
If tjhè earthquake dlrectly or iiidlrectly caused the flre In one of several 
ÎBpeciâed places in the dty, and any one or more of such Ares so caused 
spreftd by flame, spark, or beat and burned unlnterniptedly from build- 
ing tp building or from block.to block nntil any one or more of them 
reached and destroyed plalntlfPs property, then the Jury should flnd for 
d^fëûdant, thelr détermination bèlng llmlted to the orlgln of the flres by 
whlch tlaîntlfPs property wàe destroyed, and If the flres by whlch It was 
destroyed, no matter at what point or from where they started, were caus- 
ed byjtjie earthquake, plalntlfl! eould not recover. The court also charged 
that If ,,tbe flre orlginatlng on premlses named ensued on an explosion, and 
8uch flre, destroyed plalntifCs property, then plaintiff was entltlëd to re- 
cotef, uûless plàintlfC's property was destroyed dlrectly or indlrectly by 
the earthquake; but If the earthquake was the proxlmate and eflîclent 
cause pf the flre, défendant would not be llable, though the means by 
whlch the earthquakfi caused the flre' was an explosion, Held, erroneous 
as ëliiûlilatlilg the question Whether the fires which were started by the 
earthquake extended "at oiice" to the irisiired property, and whether there 
were new and InterTening causes between flres and the burnlng of the 
ppopprty,: gueh as explosion, back-flre, dynamlting, and the course or 
force of the wlnd. 

[Ed. ï^ote.— For other cases, see Insurance, Dec. Dlg. § 669.*] 
i Gilbert;, Circuit Jud«e; dlssentlng. 

In Ei-rôr to the Circuit' Court' of the United States for the Northern 
District df'Galifôrnia. 

For opinion below, see 159 Ked. 985. 

E- B. Youhg and L. A, Redman, foir plaintîfï in errer. 
T. Ç. Van Ness, for défendant in error. 
Alfred Sutro, amicus curiae. 

Before GILBERT, ROSS, and MÔRROW, Circuit Judges. 

ROSS, Circpit Judge. This action was brought by the plaintiff in 
error against the défendant in error upon a policy of fire insurance is- 
sued by the défendant insuring the plaintiff against ail direct loss or 
damage by fire on certain coal stored on the premises situated at the 
northwest corner of Howard and Spear streets, in the city of San 
Francisco, the policy, however, containing the provision that the in- 
surance çompany — 

"shall OQt he llaWe for loss caused dlrectly or indlrectly by Invasion, earth- 
quake, ipsurjrpction, riot, plvll war or commotion, or mllltary or usurped pow- 
er, or by oràer of any civil authorlty; or by theft; or by neglect of the 
Insured to usè'aîl reasonable means to saveànd préserve the jiroperty at and 
after a fliPèj or wheii'the property is endangered by flre In nelghborlng prem- 

*For other caaes bm ume toplc & i numbeb In Dec. & An. Dlgs. 1907 to date,' & Rep'r Indexes 
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IsetT; 6r (nnless are énsaes, aad, In that event, for tlie damage by flre onlyj 
by explosion of any klnd, or lightning, but UabUlty for direct damage by 
llghtnlng may be assumed by spécifie agreement hereon." 

The trial resulted in a verdict for the insurance company. 

No question is made upon the évidence, the case being brought hère 
upon objections of the plaintiff to the instructions given the jury, which 
are, in part, as follows : 

"The défendant bas admltted that the plalntlff's loss resulted dlreetly or 
Immedlately from flre, the péril insured agalnst; but it contends that the 
proximate or efficient cause of the loss was earthquake, notwlthstandlng the 
insured property was burned. Upon this issue I Instruct you that If you flnd 
from the évidence that the loss was proximately, either dlreetly or indirectly, 
caused by earthquake, your verdict, notwithstanding the Insured property was 
destroyed by flre, should be In favor of the défendant; but if, upon the other 
faand, you flnd from the évidence that fire and not earthquake was the proxi- 
mate or efficient, as well as the direct, cause of the loss, your verdict should 
be for the plalntlfif. By proximate cause Is meant a cause which naturally, 
by continuons séquence, unbroken by a new cause, produces a resuit; the 
proximate cause of an efCect is not necessarily the cause which is nearest to — 
that is, immedlately or dlreetly produces — ^the effect; but It is the efficient 
dominant factor in the production or bringing about of the effect The 
nearest or immédiate cause of an efCeet may be merély an instrument of the 
dominant or efficient cause. • • • The law does not inqulre into the 
cause of a proximate cause. When the proximate cause of an efliect bas been 
ascertalned, the law ceases to make further inquiry, and aserlbes the resuit 
exclusively to such cause. While the proximate cause of an effect frequently 
is, and generally may be, the nearest cause, yet mère distance in tlme or 
space is not the exclusive factor In the détermination Of the question whether 
or not a given cause is proximate or remote. Other éléments are Involved, any 
one of which may be of such a character as to subordlnate the élément of 
distance. The proximate cause of an effect Is the cause to which the effect is 
attributed by the ratlonal judgment of mankind. ,Your inquiry, therefore, in 
this case should be whether or not the earthquake of Aprll 18, 1906, was the 
predomlnatlng and operating cause of the flre which burned the property of 
the Rlchmend Coal Company. The question is, not what cause was nearest 
in tlme or place, but what was the cause which set the other causes, if any 
there be, In opération? The causes, if any there be, which were merely in- 
cidents or Instruments of a superlor or eontrolllng agency, are not the re- 
sponsible ones, though they may be nearer in tlme and place, and, if you 
belleve from ail the évidence in this case that the earthquake caused the 
flre which spread to and burned the property of the plaintiff, it will be your 
duty to render a verdict In favor of the défendant Insurance company and 
agalnst the plaintiff coal company, no matter how many buildings or blocks 
such flre may hâve burned through or consumed before It reached the plaln- 
tlff's property. * ♦ ♦If you flnd and belleve from the évidence In this 
case that the earthquake of Aprll 18, 1906, caused, dlreetly or Indirectly, in 
the dty and county of San Francisco, a flre in the vlcinity of Fourth and 
Natoma «treets ; or a flre in the vielnlty of Third and Mlnna streets ; or a 
flre in the vlcinity of Third and Howard streets ; or a flre in the vlcinity of 
First and Mission streets; or a flre in the vlcinity of Market and Fremont 
streets, in what bas been testifled to as Mack & Oompany's drug store ; or a 
flre on Fremont street, between Howard and Mission streets, In what was 
known as the Martel Power Company's plant; or a flre at No. 117 Steuart 
Street, In the place known as 'Allce's'; or a fire at No. 48 Steuart street, 
between Market and Mission streets, in what was known as 'Brown's Store' ; 
and that those fires, or any one or more of them so caused, spread by flame, 
spark, or beat, anà burned uninterruptedly from building to building, or block 
to block, until they, or any one or more of them, reached and destroyed 
plalntlff's property located and sltuated on the northwest corner of Howard 
and Speàr Streets — theu I charge you that It Is your duty, and you mnst be 
governéd by what the évidence shows, to return a verdict in favor of the 
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défendant Insuraniee Company and against theplaintlff côal Company. * * ♦ 
The single thlng îor your détermination In ttls case, wltliout regard to either 
of the parties, Is thé orlgln of the Ares by whlch plalntlff's property was 
destroyed. If the évidence has established that the Ares by whlch plahitlfCs 
property was destroyed, no matter at what point, or from where they started, 
were c^used by the earthquake of Aprll 18, 1906, you must, wlthout hésitation, 
render your verdict in favor of the défendant Insurance company." 

The question in the case being whether the earthquake was the 
proximate cause of the loss sued for, is it true, as matter of law, that, 
if the earthquake started the great fire which followed it, it necessa- 
rily constituted the proximate cause of the loss in the burning of every 
building or ôther thing to which such fires spread, without regard to 
the time elapsing between such starting of the original fires and the 
time of the burning of the particular building or thing in question, or 
its distance from the places where such starting of the fires occurred? 
It is a ma^tter pf common knowledge that the 'major portion of a great 
city cannot be destroyed, even by fire, in a single day, and that, in the 
nature of things, in an efïort to stop such a great conflagration as that 
which destroyed almost ail of the business section and much of the 
résidence portion of San Francisco, there will be intervening events, 
such as explosions, back-firing, and dynamiting, and that the course of 
the fiâmes may be changed by windstorms and other natural causes. 
The insitrùctions complained of take no note of any of those things. 

The case of Insurance Company v. Tweed, 7 Wall. 44, 19 L. Ed. 65, 
was based upon a policy of insurance by which certain cotton in a ware- 
house was insured against fire, the policy containing > an exception 
against fire which might happen "by means of any invasion, insurrec- 
tion, riot qr civil commotion, or any military or usurped power, explo- 
sion, earthquake, or huriricane." In that case the Suprême Court said : 

"The only question to be decided in thje case is, whether the flre whlch de- 
stroyed plalntlff's cotton happened or took place by means of the explosion; 
for, if it dld, the défendant is not Uable by the express terms of the contract 
That the explosion was in some sensé the cause of the flre is not denled, but 
It is claimed thaf its relation was too remote to brlng the case wlthln the 
exception of the policy. And we hâve had clted to us a gênerai review of 
the doctrine of proximate and remote causes as it has arise» and been decided 
in the courts in a great variety of cases. It would be an unprofitable labor 
to enter into an examlnatlon of thèse cases. If we could deduce from them 
the best possible expression of the rule, it would remain after ail to décide 
each case largely upon the spécial facts belonglng to it, and often upon the 
rery nlcest dlscrlnainatlons. One of the most valuable of the crlteria furnlsh- 
ed us by thèse authorltles is to ascertain whether any new cause has inter- 
vened between the" fact accompllshed and the alleged cause. If a new force 
or power has iiitetvened of itself sufflclent to stand as the cause of the mis- 
fortune, the other ihust be considered as too remote. In the présent case we 
thlnk there is no such new Cause. The explosion undoubtedly produced or 
set in opération the flre whlch burned the plalntlfE's cotton. The fact that it 
was carrled ' to thé cotton by flrst burning another building Supplies no new 
force or powef whlch caused the burning. Nor can the accidentai clrcum- 
etance that the wlnd was blowlng in a direction to favor the progress of 
the flre towards the warehouse be considered a new cause. That may hâve 
been the usual course of the breéze In that nelghborhood. Jts force may hâve 
been trifling. Its Influence in- produclng the flre in the Alabama warehouse 
was too slight to be substltuted for the explosion as the canse of the flre." 

Thé explosion in that case, as stated by the same court in the sub- 
séquent case of Scheffer v. Railroad Company, 105 U. S. 349, 351, 36 
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L. Ed. 1070, "took place in the Marshall warehouse, which threw down 
the walls of the Alabama warehouse — ^the one insured, situated across 
the Street from the Marshall warehouse — and by this means, and by 
the sparks from the Eagle Mill, aiso fired by the explosion, facilitated 
by the direction of the wind, the Alabama warehouse was burned." 
Yet the Suprême Court held, in Schefïer v. Railroad Company, that 
the Tweed Case "went to the verge of the sound doctrine in holding 
the explosion to be the proximate cause of the loss of the Alabama 
warehouse." And it did so, the court said, because the fire extended 
at once from the Marshall warehouse, where the explosion occurred, 
and because no new or intervening cause appeared. 

In the case of Milwaukee & St. Paul Railway Company v. Kellogg, 
94 U. S. 469, 24 h. Ed. 356, the sparks from a steam ferryboat had, 
through the négligence of its owner, the défendant, set fire to an ele- 
vator, and the sparks from the elevator had set fire to plaintifif's saw- 
mill and lumber yard, which were from three to four hundred feet 
from the elevator. The court was requested to charge the jury that 
the in jury sustained by the plaintifï was too remote from the négli- 
gence to afiford a ground for a recovery. Instead of this, the court 
subraitted to the jury to find — 

"whcther the burnlng of the mlll and lumber was the resuit naturally and 
reasonably to be expected from the burnlng of the elevator; whether it was 
a resuit which, under the clrcumstances, would naturally foUow from the 
burnlng of the elevator ; and whether it was the resuit of the contlnued effect 
of the sparks from the steamboat, without the aid of other causes not reason- 
ably to be expected." 

The Suprême Court aiïirmed that ruling, and, in commenting on the 
difficulty of ascertaining in each case the line between the proximate 
and the remote causes of a wrong for which a remedy is sought, said ; 

"It is admltted that the raie Is difflcult of application. But it is generally 
beld that, In order to warrant a finding that négligence, or an act not amount- 
ing to wanton wrong, Is the proximate cause of an Injury, it must appear 
that the injury was the natural and probable conséquence of the négligence or 
wrongful act, and that it ought to hâve been foreseen In the llght of the at- 
tending clrcumstances." 

In the case of Insurance Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395, 
the action was to recover upon an Insurance policy upon goods, wares, 
and merchandise destroyed by fire in October, 1864, in a store at the 
<;ity of Glasgow, Mo. The policy contained the following exceptions: 

"It is hereby declared that the company shall not be liable to make good 
any loss or damage by flre which may happen or take place by means of any 
invasion, insurrection, riot or civil commotion, or of any military or usurped 
ipower." 

The policy had référence to conditions prevailing in Missouri dur- 
ing the Civil War. The city of Glasgow was attacked on the 15th 
of October, 1864, by an armed force of Confederates, under military 
organization, who surrounded and attacked the city. It was defend- 
ed by the Union forces, but when it became apparent that the city 
could not be successfully defended, in order to prevent the military 
stores depôsited in the city hall from falling into the possession of the 
Confederate forces, the city hall was set on fire, and it, with its contents, 



MfrSàs destrôyedi iWithout other inteJrference, agency, or instrumèntalîty, 
the fire spreiid to'lâïe building ftextaidjacent to the city hall, and from 
building; to bùfldîiti^ through two other intermediate' buildings to the 
store dontàiîiîng'thé goods insured, iand destroyed them. During the 
time and uhtil Hifi fire had consumed such goods, the battle between 
the contending' fofcès continued, aild no surrender had taken place, 
nor had any of thê Confederate forces entered thé city. The court, 
ref erring to the law applicable to such a case, said : 

"The conclusion Is Inévitable that the flre whlch caused the destruction of 
plalritlffs property happened or took place, net merely In conséquence of, 
but by means of, the rebel Invasion and milltary or usurped power. The fire 
occurred whlle the attack was In progress, and when It was about belng 
successful. The attack, as a cause, never ceased to operate until the loss 
was complète. It was the causa causans whlch set In opération every agency 
that contrlbuted to the destruction." 

And, in reîerring to the case of Milwaukee Railway Co. v. Kellogg, 
supra, the court said : 

"The Inqulry njust always be whether there was any Intermediate cause 
dlsconnected from the prlmary fault, and self-operatlng, whlch produced the 
Injury." 

The court held that, by reason of the events being so linked togeth- 
tr as to form one continuons whole, the fire was excepted from the 
risks undertaken by the insurers. 

In the case of The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 L. 
Ed. 334, thèse îacts appeared: The steamship G. R. Booth was dis- 
charging her cargo at a dock in New York ; part of it consisted of a 
number of cases of detonators. While she was being unladen, one of 
the cases exploded, making a large hole in the side of the ship, in the 
No. 4 hold, in conséquence of which sea water rapidly entered the 
No. 4 nold and passed thrpugh into No., 3 hold, where there was a 
cargo of sugar belonging to the libelant, damaging the sugar. The 
bill of lading tontàined a proviso that : 

"The shlp or: carrier shall jwtbe liable for loss or damage occasloned by 
the périls of the sea or other waters * * * by collision, strandtng or other 
accidents of navigation, of whatsoever klnd." 

in the Distriçf Court tHe libel of the pwner of the sugar was dis- 
missed. The Circuit Court of Appeals certified the facts to the Su- 
prême Court, àj^dasked for instructions upon the foUowing question: 

"Whether thé damage to Ubelant's sugar caused by the sea water whlch 
entered' thèshlp' thrpugh the bolè made Ih her slde by the explosion, wlthout 
hèr fault, Is' â "Ibsè or damage occasloned by the périls of the sea or other 
waters,' or by an 'accident bf navigation ôf whatsoever klnd,' wlthin the 
above-mentloned exceptions In the blU of lading." 

The Supreiïie Court answered the question in the négative, saying 
in the course Pf its opinion : 

"In the case at f)ar, the explosion of the Case of detonators, besides doing 
other damage, burst open the slde of the ship telow thé water Une, and the 
sea water rapidly flowed in through the openlng made by the: explosion, and 
Injured the plalntlffi's, sugar. The explosion, In conséquence of which, and 
through the bole made by whldi, the water Immedlately entered the ship, 
must be consldéred as the prédominant, the efficient, the proximate, the re- 
sponslble causé ôf the damage to tiie sugar, according to eacb of the test» 
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laid down In the judgments of thls court, above referred to. The damage to 
the sugar was an effect whlch proceeded Inevltably, and of absolute necessity, 
from the explosion, and must therefore be ascrlbed to that cause. The ex- 
plosion concurred, as the efficient agent, with the water, at the Instant when 
the water entered the shlp. The inflow of the water, seeklng a level by the 
mère force of gravitation, was not a new and Independent cause, but was a 
necessary and instantaneous resuit and effect of the burstlng open of the 
shlp's slde by the explosion. There being two concurrent causes of the damage 
— ^the explosion of the detonators, and the inflow of the water — withont any ap- 
préciable interval of tlme, or any possibility of dlstingulshing the amount of 
damage done by each, the explosion, as the cause which set the water in mo- 
tion, and gave it its efficlency for harm at the tlme of the disaster, must be 
regarded as the prédominant cause. It was the primary and efficient cause, 
the one that necessarily set the force of the watèr in opération; It was the 
superlor or controlUng agency, of which the water was the incident or in- 
strument The inflow of the sea water was not an Intermediate cause, dis- 
connected from the primary cause, and self-operating ; it was not a new and 
independent cause of damage; but, on the contrary, it was an incident, a 
necessary incident and conséquence, of the explosion ; and it was one of a con- 
tinuons chain of events brought into belng by the explosion — events so llnked 
together as to form one continuons whole." 

In the light of thèse décisions of the Suprême Court, we think the 
court below went much too far in instructing the jury, as it specifical- 
ly did, that if they should find and believe from the évidence — 

"that the earthquake of April 18, 1906, caused, directly or indirectly, in the 
City and county of San Francisco, a flre In the vlcinity of Fourth and Natoma 
streets ; or a flre in thé vlcinity of Thlrd and Mlnna streets ; or a flre in the 
vicinity of Third and Howard streets ; or a flre In the vicinlty of First and 
Mission streets; or a flre in the vlcinity of Market and Fremont streets, 
In what has been testifl«d to as Mack & Company's drug store ; or a flre on 
Fremont street, between Howard and Mission streets, in what was known as 
the Martel Power Cîompany's plant; or a flre at No. 117 Steuart street, in 
the place known as 'Allce's' ; or a flre at No. 48 Steuart street, between 
Market and Mission streets, in what was known as 'Brown's Store' ; and that 
those fires, or any one or more of them so caused, spread by flame, spark, or 
beat, and burned uninterruptedly from building to building, or block to block, 
until they, or any one or more of them, reached and destroyed plalntlfC's 
property located and sltuated on the northwest corner of Howard and Spear 
streets — then I charge you that it is your duty, and you must be governed by 
what the évidence shows, to retum a verdict In favor of the défendant In- 
surance Company and agalnst the plaintifC coal Company. * * • The single 
thlng for your détermination In thls case, wlthout regard to elther of the 
parties, is the origin of the flres by whlch plaintifC's property was destroyed. 
If the évidence has establlshed that the flres by which plalntlfCs property was 
destroyed, no matter at what point, or from where they started, were caused 
by the earthquàke of April 18, 1906, you must, wlthout hésitation, render your 
verdict in favor of the défendant Insurance company." 

The contract of insurance hère involved has a further important 
provision. In enumerating excepted losses, it is provided that the 
insurance company shall not be liable for losses caused by explosion 
of any kind, unless fire ensue, and, in that event, for the damage by 
fire only. Fire was the péril insured against, but when there was ah 
explosion, the company, wishing to limit its liability to the damage by 
fire and exclude damage by the explosion, provided for a loss by explo- 
sion of any kind, providing a fire ensued, and then for the damage 
by the fire only. Where it has been ascertained that the proximate 
cause of a fire has been an explosion, the inquiry must stop there ; it 
cannot go further and inquire as to the proximate cause of the proxi- 
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mate Cause> for, as said by the Suprême Court in Scheffer v. Railroad 
Co., sttpra, "siiçh a course of possible or even logical argument would 
lead back to that, 'great first cause least understood' in which the train 
of ail causation ends." 

Notwithstanding this clear limitation of the inquiry, the court be- 
low instfUCted the jury as follows : 

"On this subject I Instruct you that If you flnd that the flre orlglnatlng 
on those promises ensued upon an explosion or explosions of any klnd, and 
you also flnd that the fire was the one that destroyed the plaintlfC's Insured 
property, then your verdict should be for the plalntlfC, unless you flnd that 
the destruction of such property was dlrectly or Indlrectly caused by earth- 
quake. If, as I hâve already explalned to you, the earthquake was the proxi- 
mate, efficient cause of the flre, the défendant wlU not be Hable, even thougb 
the means by which the earthquake caused such flre was an explosion." 

As a matter of course, the earthquake did not, and could not hâve, 
directly set the coal on fire. At most it created conditions f rom which 
fires were or may hâve started, possibly by the crossing of wires, or 
the upsetting of lamps or stoves, in various places in the city more or 
less remote from the insured coal. Under the spécifie instructions re- 
ferred to, the jury, in determining whether the earthquake was the 
proximate or remote cause of the fire that injured the subject of the 
action, could not be controlled by, nor, indeed, give any considération 
to, the circumstances whether or not any of the fires that were started, 
or may hâve been started, by the earthquake, extended "at once" to 
the insured property, as in the Tweed Case, or within any period of 
time which would serve as a reasonable connection between them, nor 
as to whether there were any new or intervening causes between the 
fires that were started or may hâve been started by the earthquake, and 
that which caused the loss sued for, such as explosion, back-firing, 
dynamiting, the course or force of the winds, if any such occurred, 
nor, in short, any of the "attending circumstances" referred to by the 
Suprême Court in the cases hereinbefore mentioned— ail of which, in 
our opinion, were proper matters for the considération of the jury 
in determining whether fire or fires started by the earthquake were the 
proximate cause of the damage to the insured coal. 

For the reasons stated, the judgment is reversed, and the cause re- 
manded to the court below for a new trial. 

GILBERT, Circuit Judge (dissenting). In my opinion, the instruc- 
tions which were given to the jury and to which exceptions were tak- 
en présent a clear, logical, and correct exposition of the law upon the 
issues in the case. Each sentence and each proposition contained in 
it will stand the test of the most critical scrutiny. Indeed, I do not 
understand that the majority of this court hold otherwise. The er- 
ror in the instructions which in their opinion requires the reversai of 
the judgment does not consist in the things that were said, but in the 
things that were left unsaid. It is held that the instructions were 
fatally defective for the reason that the court omitted to give considér- 
ation to the question whether or not the fires which were started by 
the earthquake extended "at once" to the insured property, and to the 
question whether there were new and intervening causes between those 
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fires and the burning of that property, such as explosion, back-firing, 
dynamiting, and the course or force of the wind. 

Considering, first, the suggestion that considération should hâve 
been given to intervening causes, I inquire what should hâve been said 
and why should anything hâve been said on that subject? We hâve 
no évidence that any such causes intervened to disturb the causal re- 
lation between the fires which were started and the destruction of the 
insured property. In the Tweed Case the court said that the mère 
accidentai circumstance that the wind was blowing in a direction to 
favor the progress of the fire toward the insured warehouse could not 
be considered a new cause. There is no suggestion anywhere in the 
record in this case that there was back-firing or dynamiting or that 
there was a wind. There was no request for an instruction on those 
subjects, nor was any spécifie exception taken to the charge for want of 
such instruction. None of the évidence in the case is before us. In 
the bill of exceptions it is recited as follows : 

"Evidence was then Introduced by défendant whlch was sufflelent to Justlfy 
the verdict In every aspect of the instructions given by the court as herein 
set forth, and such instructions were In ail respects pertinent to the évidence." 

When instructions to a jury are challenged in an appellate court, 
that court is bound to assume, in the absence of évidence to the con- 
trary, that the charge was appropriate to the testimony in the case. 
This court has so held in accord with the gênerai rule. Yates v. United 
States, 90 Fed. 57, 32 C. C. A. 507 ; Southern Pacific Co. v. Arnett, 
111 Fed. 849, 50 C. C. A. 17. In Carpenter v. Ewing, 76 Cal. 488, 18 
Pac. 432, the Suprême Court of California held that where none of 
the évidence is brought up in the record, and there is nothing to show 
its purport or tendency, it will be presumed that it was such as to 
justify the instructions. The court said : 

"The settled rule is that, where the record contains no part of the évidence, 
the judgment will not be disturbed on account of instructions alleged to be er- 
roneous, unless it appears that such instructions would hâve been erroneous 
under every conceivable state of facts." 

That doctrine has been reaifirmed in several later décisions of that 
court. So far, therefore, as dur power to deal with thèse instructions 
is concerned, the case is precisely the same that it would be if we had 
before us in a bill of exceptions positive and uncontradicted évidence 
that there was no explosion and no dynamiting or back-firing between 
the points where the various fires referred to in the instructions were 
located and the insured property, and that from the moment when 
those fires were started until the time when the loss insured against 
occurred there was no unusual wind and no new intervening cause to 
affect the uninterrupted continuous progress of the fires. Will it be 
contended that under such a state of facts the instructions which were 
given in this case would hâve been inappropriate ? 

Again, I inquire why should the court below hâve taken into con- 
sidération the question whether the fires proceeded "at once" toward 
the insured property? If it is meant that the défendant in error could 
not avail itself of the exception against liability for loss from fires 
started by earthquake unless such fires produced immédiate destruc- 



tion ofi thè insured property, then the plaintiff in error was entitled 
to a peremptory instruction in its favor, for it is obvious that a fire 
which proceeded by burning uninterruptedly the intervening blocks in 
its course could not "at once" burn the insured property. It is true 
that in the Scheffer Case the court, in referring to the ground of the 
décision in the Tweed Case, said that explosion had heen held to be 
the proximate cause of the loss because the fire extended "at once" 
from the warehouse where the explosion occurred, and because there 
was no new or intervenirlg cause between the explosion and the burn- 
ing of the insured property, and that, if a new force or power had in- 
tervened sûffident to stand of itself as the cause of the misfortune, the 
other must be considered as too remote. What is there in the présent 
case to show that one or more of the fires which are referred to in 
the instructions as having been started by earthquake did not proceed 
at once to burn the intervening property until it reached the insured 
property, and what évidence is there of the intervention of any new 
power or force sufficient of itself to stand as the cause of the mis- 
•fortune? The court below instructed the jury in entire harmony with 
the doctrine! of the Tweed Case as it is explained in the Scheffer Case, 
and charged them that if they found that the fires were caused by 
earthquake, "and that suçh fire or fires thereafter spread to and burn- 
ed uninterruptedly from building to building, or from block to block, 
until they reached and destroyed the property insured, that then the in- 
surer was not liable." 

In the opinion of the majority of ,the court attention is directed to 
a paragraph pf the instructions, which is quoted, on the relation of 
explosion to the question of liability under the policy. The relevancy 
of that instruction to the assignment of errors which are relied upon 
hère js not apparent, for no exceptipn was taken to it. It is true that 
error is assigned to the refusai of the court to give a certain instruc- 
tion requestecj by the plajntiff in errgr on the subject of explosion, but 
in that refusai it would seem that the majority of this court hâve found 
no error. In that conclusion, in view of the terras of the policy, I 
conçut. 



WpLLIAMSON v. MAJORS. 

(Circuit Court of Appeals, Flfth Circuit May 10, 1909.) 

No. 1,772. 

1. Gamins (8 49*) — Dealiko in FDTtrBE&-^AMBLiNO Tbansactions. 

Evidence held to requlre a flndlng that plalntlfTs transactions In cot- 
ton wlth défendant were gambllng transactions and must hâve been so 
understood by both parties. 

[Ed. Note. — For other cases, see Gamlng, Cent Dlg. { 102; Dec. DIg. 
I 49.»] 

2. Qamino (§ 34*) — Gambuns in Futuses— Recovest of Patments. 

Sharinon'S Code Tenh. { 3159, déclares vold ail contracts founded In 
whole of în part on a gambllng or wagerlng considération, and section 
81Q6 provldes that any sale, contract, or agreement for sale of eotton for 
future delivery, whepc either of the contractlng parties Is slmply dealing 

*For btliiir <it^e» lee ■ame toplo fi i hxtmbsb in Dec. & Am. Dlg>. ISOT to daU, & R<tp'r Indexu 
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for the margln or on the prospective rise or fall In prlce of the article 
or thing sold, or where elther has no Intention of making actnal dellvery 
or receiving the property in specie, sliall be deemed gàming. Eeld, that 
under such section money lost on future contracta may be recovered by 
the loser, whether the wagering contract refers to priées in a foreign mar- 
ket or the parties aetlng as agents advance money in aid of wagering 
contracts on future priées of commoditles, knowing them to be such. 

[Ed. Note.— For other cases, see Gaming, Cent. Dig. § 72; Dec. Dig. 
S 34.*] 
8. Gaming (I 2*) — Gamblinq Conteacts— Validity— What Law Govebns. 

Where a cross-bUl was flled to f oreclose a deed of trust on real prop- 
erty in Mississippi In a suit pending in that state, and such deed was 
glven to secure a debt contracted by means of wagering transactions in 
cotton, whether the deed of trust was enforceable must be determlned 
accordlng to the laws of Mississippi. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. § 2; Dec. Dig. § 2.*] 

4. Gaminq (§ 2*) — Gambling Contbacts— VALiDiir— What Law Govekns. 

Ann. Code Mlss. 1892, § 1120, makes it a crlmlnal offense for any per- 
Bon to deal in futures, and section 211T déclares that a contract for the 
' purchase or sale of a commodity of any kind to be dellvered at a future 
date, the parties not intending that the commodity shall be actually de- 
llvered in kind, ehall not be enforced, nor shall any such contract be a 
valld considération for any promise or undertaking. Held, that under 
such section a deed of trust on land In Mississippi, which was void in 
Tennessee, where it was executed, because glven to secure losses on 
gambling transactions In cotton, was also vold in Mississippi. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. § 2; Dec. Dig. § 2.*] 

6. Gaminq (§41*) — Secubities tor IioesES— Cancellation. 

Under Ann. Code Miss. 1892, § 2116, providlng that money lost on 
wagers may be recovered by suit, equlty wlll grant relief to a complaln- 
ant by the cancellation of a deed of trust, the considération for which 
was losses in gambling transactions in cotton. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. § 84; Dec. Dig. 
S 41.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Mississippi. 

McLaurin, Armstead & Brien and Tim E. Cooper, for appellant. 
Saunders, Dufour & Dufour, Smith, Hirsch & Landau, Charles- 
Scott, and Woods & Scott,- for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. The original bill in this cause was ex- 
hibited by the appellant, H. C. Williamson, in the chancery court of 
Bolivar county, Miss., in January, 1905, and the cause was removed 
by the défendant to the Circuit Court of the United States, in which 
court the défendant answered the bill and also filed a cross-bill for a 
f oreclosure of the deed of trust. On final hearing, the court dis- 
missed the original bill, and granted the relief prayed for by the cross- 
bill. 

The complainant in his original bill averred that thé défendant, Bet- 
tis Majors, was in the city of Memphis engaged in keeping a house for 
dealing in futures, as the professional représentative of Hayward, Vick 
& Co, and afterwards of T. J. Majors & Co. ; that the complainant 

*For otlier csaea see same topic & S numbbb In Dec. & Am. DlgB. 1907 to date, & Rep'r Indexe» 
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began to speculate in the purchase of futures in cotton with the said 
Hayward, Vick & Co., and afterwards with the firm of T. J. Majors 
& Co, ; that it was not the intention of any of the parties that any of 
the commodities purchased should be. actually delivered in kind and the 
price paid ; that it was the intention of the parties to speculate only on 
the rise and fall of the market. The bill states that af ter the complain- 
ant had lost $5,700 in cash, which he had put up as margins, complain- 
ant notified Bettis Majors that he would not furnish any more money 
or deal further in such future contracts ; that the défendant Majors 
insisted that complainant should continue to speculate by the purchase 
and sale of futures, and exhibited to complainant telegrams f rom his 
father instructing him to advise his customers to buy cotton, as the 
price of same would advance to 30 cents per pound; that Bettis Ma- 
jors agreed, if the plaintiff would exécute a mortgage on his Bolivar 
county plantation, that he would carry his future contracts until the 
United States Bureau Report should come out; that thereupon, upon 
the 6th day of February, 1904, complainant executed a deed of trust 
whereby he conveyed to A. T. Bail, trustée, the plantation in Bolivar 
county, Miss., to secure a promissory note for $30,295, dated that day, 
due on January 1, 1905, payable to the said Bettis Majors at his of- 
fice in Memphis, Tenn. The considération for the note was the mar- 
gins on such future contracts as the complainant then had or might 
thereafter purchase ; that as soon as Majors got this security, in vio- 
lation of his promises to carry such future contracts until the Bureau 
Report came out, without consulting the complainant, he closed out his 
future contracts, involving complainant in a great loss; that, after 
such violation of his agreement by the said Bettis Majors, complain- 
ant learned that T. J. Majors and Bettis Majors, by reason of the tele- 
grams and représentations as to what the future price of cotton would 
be, were inducing the public to buy through them as brokers, and were, 
as a matter of fact, secretly unloading their own purchases upon the 
public and were "bucketing" the sales of their' customers. Complain- 
ant also àverred that after Majors got the note and deed of trust, 
knowing that the complainant was engaged in the business which re- 
quired him to meet and deal with a number of business men in trans- 
actions of importance, he annoyed, harassed, and vexed complainant in 
référence to said margins claimed to hâve been lost by him, and has en- 
deavored to embarrass complainant in the transaction of his business, 
and to injure his crédit and financial standing; that he had sent let- 
ters to complainant with repeated demands that he should pay said 
losses so fraudulently claimed against complainant ; that he endeavor- 
ed to sèll the note, and was claiming that the same was a correct and 
valid transaction ; that, in conversation in the présence of others. Ma- 
jors admitted that said obligations were not légal obligations and were 
not enforceable. The bill further avers that, under the laws both of 
Tennessee and Mississippi, said note and deed of trust were illégal, 
void, and not enforceable, and the prayer of the bill was that thé same 
might be delivered up and canceled. 

The défendant Bettis Majors by his answer dénies that the firm of 
Hayward, Vick & Co. were keepers of a bucket shop, but conducting a 
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legitimate business in the city of Memphis in the purchase and sale of 
cotton, grain, provisions, etc. He dénies that the contracts referred to 
in the bill were made without the intent of the parties to the contract 
that the commodity bought and sold should be delivered in kind and 
the price paid. The défendant dénies ail invitations and inducements 
on his part to the complainant to engage in the purchase or sale of 
cotton futures, and dénies that any représentations were made as to 
what the future price of cotton would be. He dénies that he made 
any promises to carry for complainant said contracts until the Bureau 
Report should come out. He dénies that he ever violated any agree- 
ment with the complainant. He dénies ail fraudulent dealings charg- 
ed in the bill. He dénies that he ever presented any fraudulent claim 
to the complainant. He dénies that under the laws of the states of 
Tennessee and of Mississippi the said note and deed of trust are void 
or unenforceable. He dénies that the same were given in any gam- 
bling transaction. The answer then proceeds to state that Hayward, 
Vick & Co., and T. J. Majors & Co., successors to the first firm, were 
members of the New Orléans and New York Exchanges. That ail 
contracts for the purchase of cotton were made upon one or the other 
of said exchanges, same having been bought in New York by J. H. 
Parker and Co., or in New Orléans by Hayward, Vick & Co., who 
were correspondents of T. J. Majors & Co. Défendant avers that no 
orders were given to buy or sell cotton in Memphis, but that ail or- 
ders were given to be executed in New York or New Orléans. That 
ail said contracts contemplated the actual delivery of the property 
bought or sold. That on February 6th there was a différence in price 
of cotton which the complainant bought, by reason of which the com- 
plainant was indebted $30,295, and being unwilling to sell hig cotton 
sought to borrow the money from capitalists in Memphis, and, being 
unable to do so, requested the défendant to pay to Hayward, Vick & 
Co. and J. H. Parker & Co. the said sum of $30,295, and, to secure 
complainant, executed the deed of trust and note described in the bill. 
That in considération thereof the défendant agreed to advance com- 
plainant the further sum of $10,000. That complainant, being unwill- 
ing to put up further margins, Hayward, Vick & Co., under the rules 
of the respective exchanges, sold the cotton, entailing a loss of $40,- 
991.75. That for said amount T, J. Majors & Co. were liable to Hay- 
ward, Vick & Co. and J. H. Parker & Co., and that the défendant, at 
the request of the complainant, advanced his own money to settle such 
claim; thereupon complainant executed his note foi- $40,991.75, and 
delivered the same to the défendant. That said note was actually ex- 
ecuted after the défendant had paid to Hayward, Vick & Co. and J. H. 
Parker & Co. the amount thereof, and that complainant voluntarily 
dated the note back as of the 6th day of February, 1904, and volunta- 
rily inserted in said note the stipulation that it was secured by the said 
deed of trust which had been executed on the 6th day of February, 
1904. The answer sets up the statutes of Tennessee, and claims that 
the same are void, as violative of certain provisions of the fédéral 
Constitution. 

The défendants also filed a cross-bill by which, in eflfect, they aver 
that complainant owed Majors $30,295 on the 6th day of February, 
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1904} and on thât day executed amote for said sum, anddeedof trust 
on theproperty in Mississippi secùring the same. That afterwards 
the; complainant became furthçr indebted to the défendant Majors in 
the sum of $10,6&6.76, makin^: i» the aggregate $40,991.7'5. That 
Williamson executed a note for said sum, but refused to retum the 
note for $30,295, oi; to exécute a second deed of trust to secure the 
note for $40,991.75, but inserted in the note a stipulation that it was 
secured by said deed of trust. 

ijBy the cross-bill the cross-complainant avers the validity of said 
deed of trust, and that it secured not only the $30,295 note, but also 
the $40,991.75, and cross-complainants pray the foreclosure of the said 
deed of; trust for the payment of said note. 

As to sàlient facts, the record shows : 

In December, 1903, and in the eariy months of 1904, Bettis Majors, 
the appellee, managed and conductedin the city of Memphis a broker'» 
establishment for the buying and sellîng of cotton futures in the New 
Orléans aud New York- Cotton Exchanges. In December, 1903, the 
establishment was operated for Hayward, Vick & Co., but afterwards 
in Janu3?y.;it was operated for T. J. Majors & Co. as the successors 
of Haywar4, Vick & Go. i T. J. Majors, as the father of Bettis Ma- 
jors, was; iiiterested inthe firm of Hayward, Vick & Co., and was the 
senior m^njber of the firm of T. J.; Majors & Co., composed of T. J. 
Majors and the appelleej; Bettis Majors. 

The appellent, H. C. Williamson, .was a real estate agent in the 
city of Memphis, and was. not engaged in buying or selling cotton, but 
in Decembec jof 1903 commenced to speculate in cotton futures, dealing^ 
with the çs^ahlishment, operated by the appellee, and thus ostensibly 
through the fjmis of Hç^yward, Vick & Co. and T- J. Majors & Co. 
At fi:rst ,his spéculations wfere successful, but after, his losses were 
large. H^iestièes that, after he had paid $5,7Q0 in, he desired to 
retire with. the Iqss he had sustained, but that the appellee advised and 
insiste<J ; that he should continue in the spéculations and put up cash 
for margiiistp protect the future con^racts he had piade. He further 
shows th^^jpegptiations r^sulted in : Williamson's agreeing to give a 
note to prqteçtj}iis futuriç cqntracts, and a deed of trust on his planta- 
tion in Mis^i^Siippi; to seçurç the same, and accordingly on the 6th of 
February,;l^04,iiç executed a deed of trust on his plantation situated 
in Bolivap, coiimiy» Miss., to secure a, promissory note of $30,295, due 
and pay£|,l?le,January 1, 1905, to Bettis Majors, at his office in Mem- 
phis, Tenn., the considération alleged being money loaned, but the real 
consideratjpji was indebtedness on the future contracts for the pur- 
chase of cotton thenclaimed to be standing in Williamson's name. 

The (^eié^ of trust contains the jfolîowing stipulation : 

"Tfie r;eaî Bubject-matter, of this coptract, namely, securlty, belng whollr 
locatëd ^à thé/state of Mississippi, tbls doed o£ trust and the notes thereby 
secured shiflï, W^ltlibiit r«^àr4 to the i)iaèe bf contract or payment, be construed 
and enforcèdiln aCÎJoràahce %Ith the laws of the state of Mississippi, where 
the money l!oai|M;l"»*o be used, and w4th référence to the laws of which state- 
the parties to tW» Instrument are now contracting, a^d thig instrriment and 
ail notée seëùréd hereby are'to be construed as if it and thé notes whieh it 
secures had been signed in the state of Mississippi, and said notes had been^ 
made payable there, it being the intention of ail the parties that such con- 
struction shoftld be had." 
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Bettis Majors testifies as foUows : 

"In the early part o£ December, 1903, Mr. WlUlamson gave me some orders 
to buy or purchase some cotton on the New Orléans and New York Cotton 
Exchanges. Of course, the order was glven to me as manager for Hayward, 
Vick & Co., or to one of my employés, and We dld buy the cotton for hlm on 
the exchanges, and he made considérable money on hls purchases, and then 
after the flrm changed to T. J. Majors & Co. he contlnued to purchase cotton, 
and he owed the flrm of T. J. Majors Company about twelve thousand dollars, 
I think it was on a Friday — I don't remember the date, but I called him for 
it, and he said to me, 'I cannot put up that money this afternoon, but I will 
hâve it by Monday, about seven thousand dollars, and I will bring that 
around.' I said to him, 'Mr. WlUiaœson, I cannot carry your cotton as a 
flrm ; I cannot use the flrm's money for that purpose, but I will, Indlvidually, 
carry your cotton for you until Monday; then you brlng the money in.' He 
said he had other collatéral which he thought he could take to the bank or 
some one, I don't know who, and get more money on it on Monday. He did 
deposit some money with me — I think it was Monday — I don't remember the 
exact amount ; I think it will be shown by those receipts you bave on exhiblt 
there. I carried the cotton. The market contlnued to décline, and I carried 
his loss till he owed me thlrty thousand two hundred and ninety-flve dollars. 
He offered to glve me a trust deed for this money on his plantation down in 
Mississippi. * * • 

"Well, Mr. Willlamson got from Mr. Oaldwell one of his trust deeds or 
mortgages, and he came down to my office and copled from the one that Mr. 
Caldwell had originally made, the one which we hâve hère on exhibit. He 
gave the note for thirty thousand two hundred and ninety-five dollars ; drew 
that himself ; and a few days afterwards, I sent it out to his house to get 
it acknowledged. I wanted it acknowledged before a notary. I sent it out 
to him, and he acknowledged It at his home. During that conversation with 
Mr. Caldwell, Mr.' Willlamson asked me if I would carry his cotton for hlm, 
ten thousand dollars more, or I would let hlm hâve ten thousand dollars more. 
I agreed to let him hâve ten thousand dollars if he needed It. He said that 
he wanted to carry the cotton uritil the census report came out. I said, 'Mr. 
Wllliamson, I will give you ten thousand dollars more to carry that cotton 
on, whether it will carry you to the census report or not. I cannot tell, 
because I don't know what the market Is golng to do.' Well, I did let hlm 
hâve the ten thousand dollars additlonal. I think the day before the census 
report cainé out the market had declined enough to wlpe out this ten thousand 
dollars and more. Mr. Wllliamson came into my office and I told him that I 
could not càrry this cotton any further for him, so he said, 'Well, In order 
to protect yourself, close It out.' I said to Mr. Borner: 'You close this cotton 
out.' Mr. Bomer did close the cotton out for Mr. Wllliamson. 

"Q. Was Mr. Wllliamson présent at the time the cotton was closed outî 
A. He was. 

"Q. Was It done accordlng to his transactions? A. It was. 

"Q. Now, Mr. Majors, is this the trust deed? A. Yes. 

"Q. Glven you at the time by H. C. Willlamson to which you refer In your 
testlmony? A. Yes, sir. 

"Q. In whose handwrltlng is that trust deed? A. In Mr. Williamson's. 

"Q. I will ask you to flle that deed of trust as Bxhiblt "A" to your dépo- 
sitions? A. Yes, sir. 

"Q. I see the note, Mr. Majors, Is for forty thousand nine hundred and 
ninety-one dollars and seventy-flve cents, instead of for thirty thousand two 
hundred and nInety-five dollars; will you please state whether or not the 
note was ever executed for the thirty thousand two hundred and ninety-flve 
dollars, and. If so, what became of that note? A. Yes, there was a note glven 
for thirty thousand two hundred and ninety-flve dollars; that note was de- 
etroyed by Mr. Wllliamson when he gave the one for forty thousand nine 
hundred and ninety-one dollars, coveriug the fuU amount of his indebtedness 
to me. 

"Q. That was done, the second note of forty thousand nine hundred and 
ninety-one dollars and seventy-flve cents was made, after you had closed out 
hls trades on the exchange, as per his instructions? A. Yes, sir. 
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"Q. I thlnk thls note whlch I handed you Is dated February 6th, and Is 
. for forty thousand nlne hundred and nlnety-one dollars and seventy-flve cents. 
WlU you please state how that happeried to be dated as of that date? A- 
Well, It was dated back on the same date that the thlrty thousand two hun- 
dred and nlnety-flve dollar note was glven." 

The foUowing partial list of purchases and sales of cotton for al- 
leged future delivery, taken seriatim from one of the undisputed 
exhibits, shows the character and somewhat of the scope of William- 
son's dealings with the establishment operated by Bettis Majors for 
Hayward, Vick & Co. and T. J. Majors & Co. : 
Bought. 



Dec. 


8 


100 March 


Dec. 


9 


lOO March 


Dec. 


23 


100 August 


Dec. 


23 


100 August 


Dec. 


24 


100 August 


Dec. 


29 


100 August 


Jan. 


2 


100 July 


Jan. 


5 


100 July 


Jan. 


5 


100 May 


Jan. 


6 


100 March 


Jan. 


li 


100 March 
100 March 
100 May 


Jan. 


15 


200 March 


Jan. 


16 


200 May 


Jan. 


21 


200 May 
100 July 
200 March 
100 March 


Jan. 


22 


100 May 


Jan. 


22 


200 August 


Jan. 


23 


100 May 


Jan. 


24 


200 August 


Jan. 


26 


200 M^y 


Jan. 


2è 


300 August 


Jan. 


26 


500 March 


Jan. 


25 


200 March 


Jan. 


26 


20O May 


Jan. 


28 


200 March 


Jan, 


29 


200 March 


Jan. 


28 


100 July 


Jan. 


28 


100 May 


Feb. 


1 


100 May 


Jan. 


30 


100 May 
200 May 


Feb. 


3 


100 March 

200 March 
800 May 


Jan. 


30 


200 May 
200 May 


Feb. 


1 


200 May 

: 200 May 

300 May 


Feb, 


2 ;■ 


100 March 
200 March 


Feb. 


8 


300 May 
200 May 
lOô May 
8(X) Aîigust 







Sold. 


Jan. 


1 


100 March 


Jan. 


4 


100 March 


Jan. 


11 


100 August 


Jan. 


11 


100 August 
100 August 


Jan. 


11 


100 March 


Jan, 


11 


100 July 


Jan. 


11 


100 July 


Jan. 


11 


100 May 
100 March 


Jan. 


15 


200 March 
100 May 


Jan. 


18 


200 March 


Jan. 


22 


200 May 


Jan. 


11 


200 May 


Jan. 


22 


100 July 


Jan, 


23 


300 March 


Jan. 


25 


100 May 


Jan. 


25 


100 May 


Jan. 


26 


200 August 


Jan. 


27 


200 March 


Jan, 


25 


200 August 


Jan, 27 


100 August 


Jan. 


27 


600 March 


Jan. 


30 


400 March 


Jan. 


30 


100 July 


Jan. 


26 


300 August 


Jan. 


27 


500 March 


Jan. 


30 


100 May 


Feb. 


1 


100 May 
100 May 
100 May 
100 May 


Feb. 


3 


SOO March 
500 May 
200 May 
100 May 


Feb. 


12 


400 May 


Feb. 


12 


400 May 


Feb, 


12 


100 May 


Feb, 


12 


100 May 


Feb. 


12 


200 May 


Feb. 


12 


100 May 


Feb. 


12 


lOO May 


Feb. 


12 


100 May 


Feb. 


12 


20O March 


Feb. 


12 


100 March 


Feb. 


8 


100 May 


Feb. 


9 


100 August 


Feb. 


9 


200 August 
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Statements were made from time to time and, as they illustrate the 
business carried on, samples are given, to wit: 

Statement 

Purchase and sale of 100 B/0 in July, N. 0. for account and risk of H. 0. 
Williamson, 

City. 
O. B. Johnson & Co., Memphla, 
(Statloners) 
1/5 Bought 100 July N. O. $ 14 03 

1/11 Sold July N. O. 14 64 

Diflference 61 points @ $5.00 805 00 

& & O. E. Telegrams 

Hayward, Vick & Co. Brokerage 10 00 

Net profit 295 00 

Per B. 
Memphis, Tenu., 1/11, 1904. 

Mcmorandum. 

Memphis, Tenn., 1/25, 1904. 
H. C. Williamson, City. 
We hâve made the foUowlng transactions for your account and risk: 

Bot. 2 Mch. N. O. curb 1531 

T. J. Majors & Co. 

Successors to Hayward, Vick & Co, 

Yours truly, Hayward, Vick & Co. 

Per 

AU orders for the purchase or sale of any article are recelved and ex- 
ecuted wlth the distinct understandlng that actual dellvery Is contemplated, 
and that the party glvlng the orders so understands and agrées. It Is further 
understood that on ail marginal business the right Is reserved to close trans- 
actions when marglns are running out without further notice, and to settle 
contracta In accordance wlth rules and customs of exchange where order is 
executed. 

The évidence shows that nearly ail of Williamson's purchases and 
sales were made through and on the Cotton Exchanges of New Or- 
léans and New York, and in accordance with the rules of said ex- 
changes, under which actual delivery is said to be contemplated, and 
may, by a member of the exchange, be exacted (whether by an outsid- 
er is not clear) ; but, as a matter of fact, under the said rules, delivery 
is rare, the gênerai practice being to take profits or pay losses as the 
priées vary. And under the said rules a ringing-out process is pro- 
vided, which is a sort of clearing house for the day's transactions, 
wherein and whereby purchases and sales are transferred and eliminat- 
ed, with the possible, if not probable, resuit that an outside dealér's 
contract is with his own broker, and thus the same person be the buy- 
er and seller, as was practically the case when Bettis Majors, as he tes- 
tifies, closed out Williamson's holdings. 

There was much évidence bearing on the question as to whether the 
Memphis establishment managed by Bettis Majors was or not a bucket 
shop; and on the allégation that each and every order of Williamson 
to buy or sell cotton futures was executed on the exchange and strict- 
ly according to rule, and as to the impeccability of the rules of the New 
Orléans Cotton Exchange in the matter of actual delivery of ail prod- 
ucts sold therein and thereon — as to ail of which, and under our view 
of the other issues, no finding need be given hère. 
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Froffl what has beea recited, it is clear that, in his buying and sdl- 
ing cotton futures, Williamson, who was in the real estate business and 
not in the cotton business, had no intention to actually buy or sell cot- 
ton, i 'but was merely speeulating oi;i the rise and f ail of the cotton 
market, intending to settle by receiving or paying différences, in fact, 
gambling in cotton futures, and it seems clear that Bettis Majors knew 
ail about it. Certainly, from a mère inspection of WilHamson's or- 
ders, he ought to hâve known it. Under the évidence, to assume his 
ignorance of WilHamson's gambling would be a reflection on his in- 
telligence. Knowing the nature of WilHamson's dealings in cotton 
futures, he facilitated, if not encouraged him, furnished crédit and 
money to carry on the same, and, finally, took the transactions ofif his 
hànds by "closing out" as to Williamson and "taking them over" to 
himself. 

In Embrey v. Jemison, 131 U. S. 343, 9 Sup. Ct. 778, 33 1,. Ed. 172, 
Mr. Justice Harlan, for the court, says : 

"Whether the valldlty of the original contract for the purchase of future- 
delivery cotton mnst dépend upon the New Yotli statute or upon the Virginia 
statute, It Is not Important to détermine; for, If such contract, as alleged, l9 
a wagering contract, it Is vold under the law of elther state. The plea makes 
a case of money advanced by the plaintlff's firm solely for the purpose of car- 
rylng 'eottofa futures,' for iwhlch he or they contracted, when, accordlng to 
the averments of the rejected plea, neither party contemplated the purchase 
or dellvery lia «fact of eottoi^: an4 when It was understood that any settlement 
In respect ta Buch purchases should be exduslvely upon the basls of one 
party paying to the other omly the différence between the contract prlce and 
the market, ï»rloe of said cotton futures, accordlng to the fluctuations in the 
market If this be not a wagering contract, under the guise of a contract of 
sale, it would be difflcult to imagine one that would be of that character. 
The mère form of the transaction Is of little conséquence. If it were, the 
statute against wagers could easlly be evaded. The essential inqulry in every 
case is as to the necessary efEé'ct of the contract and the real Intention of the 
parties, 'fi * \ ^ 

"In Irwla V. Wllllar, 110 U. S. 499, 508, 510, 4 Sup. Ct. 160, 28 L. Ed. 225, 
the gênerai Sùbject of wagérlng contracts was caref uUy consldered, and, in 
the opinion dëlli^ëred by Mr. lùétlce Matthews, we expressed àpproval of the 
doctrine as atinouneed by Mr. Benjamin, observlng that generaily, in this 
country, ail, Itueh contracts are held to be illégal and void as against public 
pollcy. Itsiyas there said: 'It makes no différence that a debt or wager is 
made to assume the form of a contract. Gambling' is noné the less such 
because it té cârrlëd on in the form or gnlSe 6t legltlmate trade.' Referrlng 
to the decisitm in Rountree v; Smith, 108 U. S. 269, 2 Sup. Ct 630, 27 L. Ed. 
722, it was fiirther said: ,'Itis certainly true that a broker mlght negotiate 
such a contrftçt •liyltihout belng prlvy to the Illégal intent of the principal par- 
ties to It yi'hich rériders it yold, and in such a case, being innocent of ahy 
violation of laW', and not sulng to enf orce an unlawfui contract, has a meri- 
torious groutid' fWr thé reCotery of coiûpensation for services and advances. 
But we are also of the opinion that when the broker is prlvy to the unlawfui 
design of tb§ Parties, and brings them together for the very purpose of enter- 
ing Into an illégal agreement, he is particèps crlmlnis, and cannot recover for 
services reniiérëtt bîflosses tiiénrred by hlmsëlf on behalf of elther In forward- 
ing the traûsâctlôû'.' ' In the présent case, âdcordlng to the àverments In tiie 
plea of wageri'the plaintlffi was the broker who effected the purchases of 
future-d©livery.«jotton. He -wais prlvy to IJ^e unlawfui design of the parties; 
reprèsented one of them in aU the transactions; and advahced.the money 
necessary to carry, and foi" 'the express purpose of carry Ing, thèse cotton 
•futures' on account of thé 'défendant. His position, therefore, was not that 
of a person merely advancing money to or for one of the parties to a wager, 
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^Ithont having hlmself ; any direct connection wlth the maklng or exécution o( 
the contract of wager Itself. He was, in every sensé, partlceps crlmlnls." 

We find nothing in Bibb v. Allen, 149 U. S. 481, 13 Sup. Ct. 950, 
37 L,. Ed. 819, or in Board of Trade of the City of Chicago v. Christie 
■Grain & Stock Co., 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031, 
cited by appellee, nor in any other Suprême Court décision brought to 
our attention, in conflict with or even modifying Embrey v. Jemison, 
supra, and that case must influence the décision of the main issues in 
this case ; but in view of the pleadings, and considering that the trans- 
actions complained of were in Tennessee, that the présent case is now 
pending in the Circuit Court of the United States in Mississippi, and 
relief is asked under the laws of the last-named state, it is proper, if 
not necessary, to further consider the questions involved under Ten- 
nessee and Mississippi laws. 

"Section 3159, Shannon's Code of Tennessee, déclares void ail con- 
tracts founded in whole or in part on a gambling or wagering consid- 
ération; and section 3166 of the same Code provides that: 

"Any sale, contract or agreement of sale of bonds, stock, cotton, grain or 
other produce, property or commodlty, article or thlng for future deliyery, 
where either of the eontraetlng parties, buyer or seller, Is slmply deallng for 
the margln or on the prospective rlse or fall In prlce of the article or thlng 
sold, or where either of the eontraetlng parties hâve had no Intention or pur- 
pose of maklng actual dellvery or recelvlng the property or thtng In specle, 
ahall be deemed and It Is hereby declared gaming." 

Thèse statutes hâve been construed by the Suprême Court of the 
state of Tennessee in McGrew v, City Produce Exchange, 85 Tenn. 
573, 4 S. W. 38, 4 Am. St. Rep. 771, Dunn v. Bell et al, 85 Tenn. 
582, 4 S. W. 41, and Allen v. Dunham, 92 Tenn. 258, 264, 21 S. W. 
898. 

In thèse cases, among other things, it was held that money lost on 
future contracts may be recovered by the loser ; that it makes no dif- 
férence if the wagering contract be made in référence to priées in a 
foreign market over which the parties hâve no control, or that parties 
acting as agents advance money in aid of wagering contracts on fu- 
ture priées of commodities knowing them to be such ; that stockbro- 
kers are responsible as principals, and the statute of 1883 which makes 
future contracts void if either party intends them as wagers is fuUy 
recognized. 

The parties to the présent transaction lived and contracted in Ten- 
nessee, and it would seem that under the Tennessee statutes the trans- 
actions were clearly gaming transactions, and therefore that the note 
given by Williamson to Majors, the considération of which was for 
losses that Williamson had made speculating in cotton, should be held 
void. 

This présent suit is one in the state of Mississippi for the foreclos- 
ure of a deed of trust on a plantation in that state to secure the above- 
mentioned note, wherein the parties hâve stipulated, as hereinbefore 
recited, that the same should be construed and enforced in accordance 
with the laws of the state of Mississippi. As to the force and efîect 
of this agreement, see Pritchard v. Norton, 106 U. S. 124, 1 Sup. Ct. 
102, 27 L. Ed. 104; Liverpool & Great Western Steam Co. v. Phénix 
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Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788; Osborne v. 
Railroad Co., 147 U. S. 248, 13 Sup. Ct. 299, 37 L. Ed. 155; Pinney 
V, Nelson, 183 U. S. 144, 22 Sup. Ct. 52, 46 L. Ed. 125. 

Irrespective of this agreement, we are of opinion, as the real prop- 
erty to be affected lies in the state of Mississippi and the suit is one 
pending in the courts of that state, the deed of trust must ex necessitate 
be construed and effect given to it in accordance with the laws of the 
state of Mississippi. De Vaughn v. Hutchinson, 165 U. S. 566, 17 
Sup. Ct. 461, 41 L. Ed. 827, citing- United States v. Crosby, 7 Cranch, 
115, 3 L. Ed. 287, Brine v. Insurance Co., 96 U. S. 627, 24 L. Ed. 858. 

The Mississippi Annotated Code of 1892 provides as foUows : 

"1120. If any person shall deal In contracta commonly called 'Futures,' or 
Bhall, by hlmself or hls agent, dlrectly or Indlrectly buy or sell any 'future' 
contract, he shall be guilty of a mlsdemeanor, and, on conviction, shall be 
flned not less than flfty dollars nor more than flve hundred dollars, and be 
imprlsoned In the county Jall not more than three months. 

"1121. If any person shall buy or sell commodltlés of any kind, to be de- 
livered at a future day, wlthout agreelng and intendlng that the commodities 
are to be actually delivered In kind, and the prlce paid, he shall be guilty of 
a misdçmeauor, and, on conviction, shall be punished as prescrlbed in the last 
section." 

"2117. A contract for the purchase Or sale of a commodity of any kind to 
be deliverpd at a future day, the parties not intendlng that the commodity i» 
to be actually delivered in kind and the price paid, shall not be enforced by 
any court; nor shall any contract of the kind commonly called 'futures' be 
enforced, nor shall a contract in this section mentioned be a valld considéra- 
tion, in whole or in part, for any promise or undertaking." 

Thèse statutes indicate beyond question that dealing in future con- 
tracts, not intending that the commodity in question is to be actually 
delivered in kind Or the price paid, is deemed gambling and contrary 
to the public policy of the state of Mississippi, and that bas been the 
construction given to them by the Suprême Court of the state. 

The original act on the subject passed on Mâ,rch 7, 1882, was enti- 
tled "An act to prohibit the sale and purchase of futures in the state 
of Mississippi." The first section of this said act provided that "it 
would be unlawful to deal in contracts commonly called 'Futures,' " 
etc. ; and the second provided that : 

"No money advanced for the purchase of futures nor any agreement for the 
paym'ent of any sum for such purchases could be enforced In any court of 
the state. 

Under this statute the case of Lemonius v. Mayer, 71 Miss. 514, 14 
South. 33, was decided, in which it was held that the statute applied 
not only to contracts for futures made within the state but also to 
contracts for futures made without the state, sought to be enforced 
therein. 

The language of the act of 1882 having been slightly changed by 
the codificatioii of 1892, the future contract question was again before 
the Suprême Court in Violett et al. v. Mangold (Miss.; decided May 
14, 1900) 27 South. 875, in which the Suprême Court of the state, in. 
affirming judgment holding the note sued on to be void as based on 
losses in dealing in futures, said : 

"Calhoon, J. Wilklns v. Riley, 47 Misa. 806, and Clay v. Allen, 63 Miss. 
426, bave no slmllarity to the case In hand. Looking through the gossamer 
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dlsgulse hère, It Is glarlngly apparent that the promlssory note sued on Is 
based on an aecount for losses In dealings In futures. We uphold the public 
policy of the state. Ann. Code 1892, §§ 1120, 1121, 2117 ; Lemonius v. Mayer, 
71 Miss. 514, 14 South. 33." 

It thus appears that the note and deed of trust given by Williamson 
to Bettis Majors are void on gênerai principles (Embrey v. Jemison, 
supra), void in Tennessee where executed, and void in Mississippi, 
where the property involved is situated, as against the laws and public 
policy of that state; and it follows that the decree appealed from 
must be reversed. 

As to the relief to be granted, we are clear that the appellee is en- 
titled to none, and his cross-bill should be dismissed. 

As to the relief asked by complainant below, to wit, the cancella- 
tion of the deed of trust given by him to secure the note based on 
losses in dealing in "futures," there is more difficulty. He is in pari 
delicto, and courts of equity are loth to relieve parties in such cases ; 
the gênerai rule being to apply the maxim, "He who cornes into equity 
must corne with clean hands," and "In pari delicto potior est conditio 
defendentis." 

We find, however, that section 2116, Code Miss., provides that mon- 
ey lost on wagers can be recovered by suit, and that there is a line of 
authority, English and American, to the effect that courts of equity 
will grant relief in gaming contracts on the ground of public policy. 
We hâve not the English cases at hand, but in Rucker v. Wynne et 
al., 2 Head (Tenu.) 617, and Johnson v, Cooper, 2 Yerg. (Tenn.) 524, 
24 Am. Dec. 502, both well considered, the English authorities are re- 
viewed and shown to support the doctrine. 

And we find the f ollowing in Story's Eq. Jur. § 302 : 

"In regard to gaming contracts It would follow, a fortiori, that courts ^' 
equity ought not to Interfère In their favor, but ought to afCord ald to suppress 
them, since they are not only prohlblted by statute, but may justly be pro- 
nounced to be Immoral, as the practice tends to Idleness, dissipation, and the 
ruin of famIlleB. No one has doubted that under such circumstances a blll in 
equity might be maintained to hâve any gaming securlty delivered up and 
canceled;" 

See, also, 20 Cyc. p. 954, and cases there cited. 

Thèse authorities satisfy us that the complainant below should hâve 
the relief he prays for. 

The decree of the Circuit Court is reversed, and the cause is re- 
manded with instructions to enter a decree in accordance with the 
views herein expressed. 
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, sq^ïl^ENS' 8AVINGS BAHIK T. CITY OF NBWBUBXPORT. 
'Ôjît^, OT NBWBUKYPOIt't V, CITIZENS' SAVINiâS BAKK. 
(Circuit Court o( Appeals, First Circuit. Ma:^ 12, 1909.) 
NdS. T83, 784. 

1. BiLLS AND Notes (§ 123*) — Notes ,of City— Signing bt Ofpioeb. 

Notes of a dty were In the foirm of a promise by the city to pay "to 
the order of J. V. Fellier, City Treas.," and, when nègotiated, tlie notes 
were indorsed In blank, "J. V. Felker, dty Treas." Eeld, that the 
treasurer's name was only used to glve the notes currency, and that they 
became payable to bearer under the law merchant, anij passed by dellvery. 

[Ed. Note.— For other cases, see BlUs and Notes, Cent DIg. § 447; 
Dec. Dlg. § 188.*] 

2.'OotjitT3'(|3l2») — FeDkbal Couets — Choses in Action— A^signmbnt—Nb- 
■■ ' 'GOTÏABLE Notes. 

! tte rule applied that notes of a clty payable to bèarer arc excepted from 
Judjclary Act Aug. 18* 1888, c. 866, 25 Stat. 433 (U. S. Comp. St 1901, p. 

608),, àçclarlng that, an assignée of a chose in action cannot sue in a fédéral 

■ coûii unless hls assignot could hâve done so, whether the notes were flrst 
nëgMlated to a citiïen of a state other than that of the malier or not 
[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 868 ; Dec. Dlg. S , 

; ^[312.*] 

-8. MtTNierPAL CoepobatioNb (§ 60*) — Oedinances — Powebs of Subséquent 

CiTT COUNCIL. 

An ordinance declarlng that a finance commlttee shall be appointed 
at the commencement of eaeh municipal year to negotlate ail loans to the 
clèy Vlilch may be authbrlzed by the city councll eould not deprlve a 
subséquent councll of Its rlght to pass an order authorlzlng the dty 
treasurer, with the approval of the finance commlttee, to borrow from 
tlme to tlme sums not exceedlng $160,000 In anticipation of taxes. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dlg. | 
60.*] 

4. MuKioiiPAi. Çoepoeations (§ 908*)— Loans— Pboobedings or Citt CouNon.. 
Defenflant councll ofl January 1, 1906, ordered that the clty treasurer, 
wIth tià^, approval of the finance commlttee, borrow. In antldpatlon of 
taxes, a Btirn not exceedlng $160,000, evidenced by notes of the dty to be 
discpunted, etc. On January 9th the finance commlttee gave the mayor 
authcirîty' to approve for the finance commlttee ail notes of the dty duly 
negotlated on any loan made for or in the city's behalf, and at the same 
meeting voted that the mayor and clty treasurer be authorlzed to negotl- 
ate notes under the order of the clty councll passed January 1, 1906, 
from tlme to tlme as requlred. Held, that the flrst vote was gênerai, and 
was therefore superseded by the second, whlch covered everythlng re- 
qulred by the coundl's order of January Ist, so thàt notes executed by 
the mayor apd dty treasurer and approved by the mayor for the finance 
commlttee were valid obligations of the city. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. { 
1896 ; Dec. Dlg. § 908.*] 

6, OouBTS (1 372*)— Fedebal Coubts— Rules of Décision— Décision of Statk 
Coubts. 

The rule applied that where, Ih an action on dty notes, défendant clalm- 
ed that the dty was not llable because the notes sued on constltuted an 
overissife, but the facts concemlng such défense were not known to plaln- 
tlffs when they purchased the notes and they did not appear on the face 
thereof, plaintlfCs' rlght to recover In a fédéral court was not a question 
of local law, but of gênerai law concernlng the rlghts of bona fide holders 

•l'or othar cases see same toplc & S nxtmbsIl lu Dec. & Am. Dlgs. 1907 to date, A Rep'r Indexes 
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of commercial paper, coneeming wlilch the fédéral courts are not bound 
by local décisions. 

TBd. Note.— For other cases, see Courts, Cent Dig. § 979; Dec. Blg. { 
872.* 

State laws as rules of décision in fédéral courts, see notes to Wilson 
T. Perrin, 11 0. C. A. 71 ; Hill v. Hite, 29 a C. A. 553.] 

6. Municipal Cobporations (§ 948*)— Notes of City— Ovebissue— Bona Fide 

PuBCHASERS— Défenses. 

A City treasurer, with the approval of the city's finance commlttee, 
was authorized to borrow sums in anticipation of taxes, not exceedlng 
$160,000. The commlttee then voted that the mayor and clty treasurer 
Bhould negotiate notes In aceordance with such provision, whereupon 
notes were executed payable to bearer, each of which was numbered and 
was accompanied by a statement of the treasurer certlfying that the total 
amount borrowed under such authorization, includlng the note certlfled, 
was an amount wlthin that authorized. The city, however, malntained 
no independent register of the notes, so that there was no method by 
which a purchaser could ascertaln whether there was an overissue, elther 
as to the extent of the loan or with respect to the gross amount of the 
notes. Held, that the fact that some of the notes constituted an overissue 
was no défense as against a bona flde holder. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. f 
D48.* 

Bona flde purchasers of municipal bonds, see note to Plckens Tp. t. 
Post, 41 C. C. A. 6.] 

7. Municipal Cobporations (§ 948*)— Discount— Pboceedb— Disposition. 

A purchaser of notes executed by a municipal corporation is not 
boupd to foUow a check given therefor and see that the proceeds are 
not used to pay a note of the city which was an Illégal Issue and had been 
deposited in the bank in whleh the check was deposited, for collection. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. | 
948.*] 

8. Municipal Corpoeations (5 948*)— Oedinances— Statutory Pbovisions. 

There being no statutory provision correspondlng to a city ordinance 
providing that no money shall be drawn ont of the city treasury except 
on the written order of the mayor addressed to the treasurer and counter- 
Bigned by the city clerk, a bona flde holder of negotiable paper issued by 
the city is not requlred to assure hlmself that a warrant has issued In 
aceordance with such provision before accepting payment through the 
bank which he has employed for its collection. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. { 
94a*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Edward F. McClennen (Brandeis, Dunbar & Nutter, on the brief), 
for Citizens' Savings Bank. 

Robert G. Dodge (Saltonstall, Dodge & Carter and Mr. Withington, 
City Sol., on the brief), for City of Newburyport. 

Before COLT and PU.TNAM, Circuit Judges, and ALDRICH. Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Thèse two writs of error arose eut of 
certain purchases by the Citizens' Savings Bank of what were appar- 
ently promissofy notes of the city of Newburyport. Suit was brought 

*For otber céaea see same toplc & J NmiBSB In Dec. & Am. Dtgs. 1907 to date, A Eep'r Indezm 
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by the bank, and in that suit the city filed an account in set-off, the 
détails of which we will refer to liereafter. 

Questions of jurisdiction are raised. The bank's déclaration con- 
tains seven counts, four of which are directly on promissory notes. 
The other three are of a mixed character, apparently seeking to re- 
cover the money advanced by the bank, going back of the notes in case 
they are held to be void. Thèse counts we need not consider, in view 
of the conclusion we hâve reached as to the preceding counts. The 
notes declared on were in the form of a promise by the city to make 
payment "to the order of J. V. Felker, City Treas.," and the same, 
when negotiated, were indorsed in blank, "J. V. Felker, City Treas." 
Although, under some circumstances, with such a signature it might 
be held that Felker was personally liable on the notes, yet it is plain 
his name was used only to give the notes currency; and it is settled 
in the fédéral courts that his indorsement has no other effect. Falk 
V. Moebs,_137 U. S. 597, 8 Sup. Ct. 1319, 32 L. Ed. 266. Therefore, 
the notes in suit were in substance the same as though they had been' 
made payable to the city of Newburyport in terms, and indorsed by it 
in blank before they were negotiated. By the law merchant this makes 
them notes payable to bearer, which pass by delivery without any in- 
dorsement or any form of assignment. 

The jurisdictional inhibition of Act Aug. 13, 1888, c. 866, 35 Stat. 
433 (U. S. Comp. St. 1901, p. 508), does not reach notes payable to 
bearer and made by a corporation; and thèse notes were payable to 
bearer by the law merchant, and were made by a corporation ; that is, 
the city of Newburyport. Lake County v. Dudley, 173 U. S. 243, 250, 
19 Sup. Ct. 398, 43 L. Ed. 684. The exception from the inhibition of 
the statute is not limited by any of its terms to a case where the notes 
are first negotiated to a citizen of a state other than the state of which 
the quasi corporation is a citizen; and, by the very nature of the stat- 
utory provision on this particular point, it could not be, because, if it 
were, it wpuld be mère surplusage. On the whole, the settled practice 
of the fédéral courts is against the contention of the city on this prop- 
osition as to the jurisdiction of the Circuit Court. 

The notes sued on were issued in accordance with section 6, c. 27, 
of the Revised Laws of Massachusetts, as follows: 

"Sec. 6. Clties and towns may by a majorlty vote Incur debts for tem- 
porary loans lu anticipation of the taxes of the municipal year in which such 
debts are Incurred, and expressly made payable therefrom by such vote. 
Such loans shall be payable within one year after the date pf their Incur- 
rence, and shall not be reckoned la determinlng the authorlzed limit of in- 
debteduess," 

The ninth section of the same chapter gives directions with référ- 
ence to certain methods of issuing municipal loans, which require that 
the bonds or notes or scrip shall be signed by the municipal treasurer, 
and, if issued by a city, countersigned by its mayor. It also provides 
that the notes shall carry interest payable semiannually, and shall be 
sold at not less than par. This, however, relates to the permanent 
indebtedness of the municipality, and not to the spécifie class of notes 
in question hère, which are governed entirely by the stxth section, 
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with which ail the municipal proceedings and notes involved hère com- 
ply strictly on their face. 

The notes on which the verdict was rendered for the plaintiff bear 
the numbers 796, which is for $25,000, and 797, 798, and 799, each of 
which is for $10,000 ; and ail of them bear date April 13, 1906. They 
were ail negotiated with another note of the same form for $35,000, 
and of the same date, but of an earlier number, 795. The total of the 
five notes, as will be seen, was $80,000. They were negotiated in one 
lot, at Bosten to Blake Bros. & Co. of that city. We are not aware 
whether the record shows that thèse notes were purchased by Blake 
Bros. & Co. for themselves and subsequently sold to the plaintiff, or 
whether they were bought at the outset for the plaintiff. It is of no 
importance to this case how this may hâve been. The negotiations 
were covered by three letters, giveiï in the record and explained there- 
in as follows: 

"[On letter paper entltled 'City of Newburyport, Office of City Treasurer and 
CoUector of Taxes, City Hall, Newburyport, Mass.,' and contalnlng an Im- 
prlnt of the clty seal.] 

"April 9, 1906. 

"Messrs. Blake Bros. & Co., Boston, Mass. 
"Gentlemen: Would be pleased to recel ve your lowest offer to discount Clty 

of Newburyport note or notes aggregating $80,000, to be dated Api. 13, 1906, 

on six months tlme. Tour bld to be recelved on or before eight o'clock, 

Wednesdky evening, April llth, 1906. 

"Very truly yours, J. V. Felker, Clty Treas." 

"Office of Blake Brothers & Ce, 48 State Street. 

"Boston, April 11, 1906. 
"J. V. Felker, IBsq., Clty Treasurer, Newburyport, Mass. 

"Dear Sir: Referring to your letter of the 9th Inst, we will discount notes 
of the city of Newburyport to the amount of eighty thousand dollars ($80,- 
000), aald notes to be dated April 13, 1906, and payable in six months in 
Boston, at the rate of four and fifty-four one-hundredths per cent (4 o^/ioo %) 
per annum. 

"Our bid Is made subject to our beingi satisfled that the loan Is legally 
Issued, that we are furnished ail papers necessary to show the same, and is for 
the whole amount, $80,000, and not for any part thereof. 

"In case our bld is accepted, we wlU advise you as to what dénomination» 
we would like, and the notes are to be payable or Indorsed to our order. 

"Klndly send us a llst of the bid and bidders, and oblige. 

"Yours very truly, Blake Bros. & Co." 

"Newburyport, Mass., April 11, 1906. 
"Messrs. Blake Bros. & Co , Boston, Mass. 

"Gentlemen: îour offer to discount the notes of the city of Newburyport 
of $80,000, dated Api. 13, 1906, on six months tlme at a rate of 4 5*/ioo% per 
annum is hereby accepted. 

"Klndly téléphone me as early as convenlent tomorrow forenoon what dé- 
nominations you would like them I will deliver them on Thursday forenoon. 
"Yours very truly, J. V. Felker, Clty Treas." 

The $80,000 specified in thèse letters covered note 795 for $25,- 
000, already referred to. We are not aware that the record shows 
where it is. As, however, the question in this case is really one of 
overissue, it is not impossible that that note is entitled to priority over 
those in suit. The computation of the défendant at one place makes 
the overissue $18,475, and at another $18,000. Which of thèse two is 
correct is not important. If the transaction with Blake Bros. & Co. 
169 P.— 49 
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was that bf a sale in one lump of $80,000 of notes, the inattéfîs di- 
visible in the eyes of the law, and only the last two notes of $10,000 
©8Beh' vifOuld in any evetit be lost to the plaintiff, after securing to note 
79^1 its apparent priofity; In view of the fact that the défendant con- 
tends that, unless the plaintiff can recover specifically on the notes in 
question, it cannot recover in an action of the nature of one for monéy 
had and; received, or in. any other action for any part of the cash paid 
out for the notes, and as such is apparently the law, it would be an 
injustice so gross to compel the parties holding the notes hère to make 
an entire loss of $80,000 for an overissué of the amount stated, less 
than $1S,000, that we are of the opinion that, if it were necessary to 
resort to sùch an application of the law, the law would hold the trans- 
action divisible, and due priority secured, and that the breaking up of 
the notés as they were in fact brokân up, with the numerical order giv- 
en them which was given them, would render such a division practical, 
and would point out the way in which it could be accoraplished ; so 
that, in any event, nothing would be lost except the two notes last in 
numerical order of $10,000 each. However, the conclusion we hâve 
reached doès not render it necessary for us to follow this view of the 
matter to its conclusion, and we refer to it only that itmay be under- 
stood that it has not been overlooked. 

The nékt thirtg in the order of statement is an ordinance of the 
city pf Ife\yburyport, established in 1869, a part of which is as foUows: 

"There shall be appolnted. at the commencement of each municipal year, 
a commlttee on finance coiislstlng 6f the mayor, one membèr of the' board 
of aldernién ànd flve meinbers of the common council, which commlttee shall 
negotlate ail loans to the clty which may be âuthorlzed by the city council, 
and shall' Fi^ôrt the sameto the cl ty treasurer." 

This provides that the committee on finance should negotiate ail 
loans ; biît, in view of the foUowing order, this ordinance becomes 
immateria^,jbec^ause it cannqt be maintained that an ordinance of one 
city counçiiican deprive a subséquent city council of its right to exer- 
cise the inhérent powersvested in it by the laws of the state, according 
to the Vâfibès'circumstàilfces as they arise from time to' time. There- 
fore, we tui^n to the following order of the city council and votes of 
the committee on finance. The order was as follows. 

. "In Clty Council, 

"■City of Newburyport, Mass., January 1, 1906. 
"Orderedjithat for the purpose of procurlng a temporary loan to and for 
the use qf the city of NewburH>ort In anticipation of the taxes of the présent 
municipal year, the city treasurer is hereby authorized and directed to borrow 
from time rto. time, with the approval of the committee on finance, a sum or 
sums in the: aggçegate not exceeding one hundred and sixty thousand dollars, 
with renewals thereof; and to exécute and dellver the note or notes of the 
city therefor, payable withln one year frppj the time the loan is made, 
with intetest thereon, or dlscounted at a rate not ëxceeding six per cent, 
per annUni. The sald debt or debts incurred by a loan or loans to the clty 
undei^ this î Qr<îer are to be paid from the said taxes of the présent municipal 
year." '" ' '/' 

It is not questioned that this order was duly passed by the authorita- 
tive boarfs of the city, and duly approved by the mayor, and that the 
proceedings so far were strictly in accordance with the law. By the 
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ordinance this committee was to negotiate the loans, but by thé order 
the treasurer was to borrow; and he thus became the actor, the com- 
mittee only approving. 

On January, 9, 1906, the committee on finance passed this vote : 

"In Committee on Finance, January 9, 1906. 

"Ordered, that his honor the mayor be authorlzed to approve, for the com- 
mittee on finance, ail notes of the clty of Newburyport duly negotiated on any 
loan made for or In behalf of the dty." 

The committee also passed at the same meeting on January 9, 1906, 
the following : 

"Voted that the mayor and clty treasurer be authorlzed to negotiate notes 
under the- provisions of the order of the clty councll passed January 1, 1906, 
from time to tlme as may be requlred." 

Very considérable discussion has been made by the parties with 
référence to the first of the above votes in regard to the approval of 
the city's loans in gênerai, while the greater importance of the second 
vote of the same date, concerning the negotiation of the particular 
notes in suit, has been apparently overlooked. The first vote is of a 
gênerai character, which, according to the ordinary rules of construc- 
tion, was in part super seded by the second, which was of a limited 
character, with spécifie relation to notes of the issue in litigation hère. 
We need not, therefore, further regard the first of the two votes if 
the second covers everything required by the order of the city council 
of January 1, 1906 ; and we find that it does. 

Each note on which the plaintiflf was allowed to recover, aside from 
the amount named and the sériai number, bore the same date, and was 
of the same form, as the note for $25,000 hère given. Each was ac- 
companied with the same papers. Thus the notes as they were nego- 
tiated were not only apparently approved for the committee on finance 
by the mayor, but they were signed on behalf of the city by both the 
city treasurer and the mayor, in strict accordance with the second vote 
of that committee of January 9th. It will be seen also that, with each • 
note, there went copies of the order of January 1, 1906, of the pro- 
ceedings showing its proper adoption, and of the vote of the committee 
on finance authorizing the mayor to approve ail notes, and a certificate 
from the city treasurer showing that each note was within the limit 
of $160,000 specified in the order. The note for $25,000 and the 
papers we hâve named were àll thus connected, and were as follows : 

"$25,000. Newburyport, Mass., April 13th, 1906. 

"For value recelved, the clty of Newburyport, by Its treasurer, promises to 
pay J. V. Fellîer, Clty Treas., or order, twenty-flve thousand dollars, In six 
months without grâce, at the First National Bank of Boston. 

"J. V. Felker, Clty Treasurer. 
"W. F. Houston, Mayor." 
"Approved for Committee on Finance. 
"No. 796. W. F. Houston, Mayor.'- 

[Indorsed on back:] "J. V. Felker, Clty Treas." 

"In aty Councll, 
"Clty of Newburyport, Mass., January Ist, 1906. 
"Ordered, that for the purpose of proeuring a temporary loan to, and for 
the use of the city of Newburyport, in anticipation of the taxes of the présent 
municipal year, the city treasurer Is hereby authorlzed and dlrected to borrow 
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from tlme to tlmc, with the approval of the commlttee on finance, a sum or 
sama, In the aggregate not exceedtng one hundreâ and slzty thousand dollars, 
with renewals thereof, and to exécute and déliver the note or notes of the 
City therefor, payable within one year from the tlme the loan Is made, wltb 
interèst thereon or discouuted àt a rate not exceedlng six pér cent per an- 
nvim. The sald debt or debts Incurred by a loan or loans to the clty 
nnder tbis order are to be paid from the sald taxes of the présent municipal 
year." 

**In Common Councll, January 1,' 1906. 
"Order adopted by yea and nay vote. Yeas 18, nays 0, absent 0, and sent 
up for concurrence. J. Herman Carver, Clerk." 

"In Board of Aldermen, January 1, 1906. 

"Order adopted in concurrence by a yea and nay vote. Teas 7, nays 0, 
absent 0. George H. Stevens, Oty Clerk." 

"Approved, January 1, 1906. W. F. Houston, Mayor." 

"A true copy: 
"[Séal:] Attest: George H. Stevens, Clty Clerk." 

"Clty of Newburyport, Aprll 13, 1906. 
''I herëby certlfy that the total amount borrowed under the above authoriza- 
tlon, including Note No. 796 of thls date, is One hundred ten thousand dollars. 

"J. V. Felker, Treasurer." 

"In Oommlttee on Finance, January 9th, 1906. 

"Ordered, that hls honor the mayor be authorized to approve for the com- 
mittee on finance, ail notes of the clty of Newburyport duly negotlated on 
any loan made for and in behalf of the clty. 

"Attest: George H. Stevens, Clerk of the Committee." 

A question is made with référence to the effect of the approval for 
the committee on finance by the mayor alone. We need not, however, 
rest on this approval, because the other vote of the committee of Janu- 
ary 9th,' which relates exclusively to the issue of the notes in suit, 
fully pfbtects them. The vote of the city council authorized and di- 
rected the city treasurer to borrow. Therefore, as we hâve said, he 
was the actor, He, however, was to borrow with the approval of the 
committee. The committee provided by its second vote that the city 
treasurer be authorized to negotiate notes under the provisions of 
the order of January 1, 1906, from time to time as might be required. 
Thus, so far as the committee had jurisdiction, it, by one stroke, gave 
the city treasurer, coupled with the mayor, authority to issue the notes 
to the limit named. If thus approved the entirety once for ail. The 
committee might or might not hâve lijiked the mayor with the city 
treasurer. It was under no obligation to do so, but it did. As this 
approval by the committee was a matter touching the authority of the 
treasurer, the holders of the notes are entitled to find that authority 
wherever they can ; and the référence to the other vote of the 9th 
of January, appearing on the notes when issued, was, for the reasons 
we bave statéd, a harmlcss and needless matter. Thus, so far as the 
approval of the committee is concerned, the record is complète, and the 
case come^i down to the only fair question raised by it, and that is the 
matter of the overissue. This question, again, comes down to the 
other question, whether the certificate of the city treasurer on each 
note, formally stating the amount of notes previously issued, together 
with the other matters appearing on the face of the papers, are suffi- 
cient under the circumstances to meet this défense. 
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After citing numerous décisions of the Suprême , Judicial Court of 
Massachusetts, the defendant's brief makes the foUowing statement, 
which seems to be the substance of the défense : 

"It is clear from thèse cases ttiat a Massachusetts munlclpallty la not 
llable on notes executed by Its treasurer unless the treasurer acts In pursuance 
of an authorlty especlally eonferred upon hlm by vote of the town, or, In 
case of a elty, by the clty council, and unless the conditions and limitations 
of hls authorlty are strlctly observed. Hls authorlty Is not enlarged by his 
own statements concernlng the matter, nor by any custom to act without 
authorlty." 

At the outset we are met by a proposition of the défendant that 
this question of overissue is purely one of local law, and that, there- 
fore, under the Massachusetts décisions, the notes were invalid. If 
the sole question hère was one merely of authority on the part of the 
city treasurer, and if ail the facts concerning the same were known 
to the purchasers of the notes when the title was acquired, it might be 
a local one in the ordinary sensé of the expression; but the facts not 
being exhibited on the face of the notes, and not being known to their 
holders at the time the title to them was acquired, the question is not 
one as to which it is necessary to examine the local décisions. The 
statute of the United States on this topic is found in section 731 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 581) to the effect that 
the laws of the several states shall be regarded as ruies of décision in 
trials at common law in the courts of the United States "in cases where 
they apply." It has long been held by the Suprême Court thât spécial 
local laws ào not apply to ail phases of commercial paper in the hands 
of innocent bona fide holders ; and the reason for this is plain. Com- 
mercial paper is governed by the law mer chant, and the law merchant 
is a part of the private international law; and, commercial paper 
being intended to circulate into the hands of citizens of différent states 
and nonresidents, it is not always possible to apply peculiai; local law 
with justice. In Watson v. Tarpley, 18 How. 517 (decided at the 
December term, 1855) 15 L. Ed. 509, the Suprême Court refused to 
apply even a local statute intended to fix rules for protest and notice 
with référence to nonacceptance or nonpayment of commercial paper. 
That tribunal has gone so far as to hold that a case like this at bar 
falls within the ordinafy line of décisions as to commercial paper, and 
not within the line of décisions as to the légal authority of local of- 
ficiais. The last déclaration is stated in Presidio County v. The Noel- 
Young Bond & Stock Company, 212 U. S.. 58, 73, 29 Sup. Ct. 237, 

53 L. Ed. , where the highest court in Texas had adjudged invalid 

the précise issue of bonds which the Suprême Court afterwards held 
to be valid. Therefore, we need not pursue further this proposition 
in défense. 

The défendant admits that it is clearly established by many cases in 
the fédéral courts that, when the authority of a municipality to igsue 
bonds or notes is made conditional on the existence of certain facts, 
and where the Législature or the city council has, expressly or by im- 
plication, authorized certain officers to détermine whether those facts 
exist, their récitals that the facts do exist are conclusive in favor of 
bona fide purchasers. In the earlier cases in the Suprême Court reliance 
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Was levidetitly placed verylargely on express authority of the kind just 
ï«f«rr«d to. As, for ekample,'it'was said that, •Where certain officers 
were authorized to canvass votes at a certain élection preliminary to 
issuiag bonds, their canvass, and their certificate in due form of the 
resolt," were effectuai. But, goitig on from one period to another, the 
Supt'eniè Court has been more ai^d more prone to recognize an im- 
plied àiithority in this direction.^ Yet the practice in this particular has 
not gone beyond what natural justice requires. It is within the power 
of municipal corporations, by establishing an independent registry or 
otheriiV.ise, to protect themselves ^Imost absolu tely against overissues 
by it^ 01VI1 officers. Hère there wag no such independent registry, and 
no me|Kod by which tl^é purchaser of the notes of the city could ascer- 
tain witb cértaintywh^ther there was any overissue, either as to the ex- 
tent lof the loan which the statute authorizes in anticipation of taxes, 
or with respect to the gross amoimt of the notes which the statute per- 
mitted. The effect of such a registry, if duly established, is shown in 
Merchants' Bank v. Bergen County, 115 U. S. 384, 391, 392, 6 Sup. Ct. 
88, 29 L. Ed. 430, where there were no récitals, but there was an inde- 
pendent public record of the county open to inspection. 

In Dayiess County v.Dickinson, 117 U. S. 657, 6 Sup. Ct. 897, 29 L. 
Ed. 1026, relied on by the défendant, there was only a certificate by a 
judge of thé county court indorsed on the back of each bond, as to 
which the opinion said, at page 664 of 117 U. S., at page 901 of 6 Sup. 
Ct. (29 1,. Ed. 1026), that. neither the statute nor the vote of the people 
nor the order of the cpunty court empowered him to make' it, or even 
to détermine whether the county had exceeded the power conferred 
upon it., The opinion added : "An officer's certificate of a f act which 
he has tio authority to détermine is of no légal efïect." However, we 
hâve no occasion to refer in this connection to any décision except that 
of Presidio County v. iSToel-Young Bond & Stock Company, 212 U. S. 

58, 29 Sup. Ct. 237, 53 L,. Ed. , which we hâve already cited as the 

last pronouncement on this topic. There the amounts sold were ex- 
cessive. Although, under the statute, the county commissioners' court 
was to détermine the amount of the loan, "the act provided that the 
bonds should be signed by the county judge, countersigned by the 
county clerk, and registered by the county treasurer, before being de- 
livered." It contained no provision giving authenticitv to the siena- 
tures of thèse officers, or providing that they should certify the facts 
in référence to the amount of the issue, or make any certificate what- 
ever; Yet their signatures were held to be conclusive in favor of in- 
nocent purchasers of the bonds. We are unable to détermine, in this 
essential matter of the form of an express or implied authority in 
favor of a récital, between that case and the case at bar, where the city 
treasurer was authorized to negotiate the notes in connection with the 
mayor, and where the notes themselves were signed, as we hâve shown, 
by both the city treasurer and the mayor, and were accompanied with 
a vote of the city council fixing a limit to the issue, and by a certificate 
of the treasurer that it had not been exceeded, the whole accompany- 
ing the note, and constituting, when negotiated, but a single paper or 
instrument. Thereforc we are of the opinion that the judgment of the 
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circuit court in favor of the plaintiflf for the amount of the four notes 
sued on was without error. 

This leaves only the question of the city's count in set-off. Passing 
by a demurrer filed by the plaintiff, which we do not find it necessary 
to consider, we perceive again that the décision of the Circuit Court 
in instructing the jury to return a verdict for the plaintiff on this set-off 
was without error. It seems that the city treasurer issued a note, dated 
November 13, 1905, for $80,000, which was payable on April 13, 1906, 
the same day on which the notes in suit were given. The various votes 
accompanying this note, and the proceedings exhibited on the paper 
attached to it, were in ail respects the same as with regard to those in 
suit, excepting only the dates. There was a like vote of the city coun- 
cil, and the signatures and certificate were ail in the same form. The 
vote of the city council was passed on January 2, 1905, and the issue 
authorized was the same, $160,000. The note of November 13, 1905, 
was, as we hâve said, signed by the mayor, as well as by the city 
treasurer ; and there was a like certificate by the city treasurer showing 
there was no overissue ; and there were two votes of the committee on 
finance of January 12, 1905, in ail respects except the date the same as 
the two votes of January 9, 1906. The entire note of November 13, 
1905, was an illégal overissue by the treasurer. He used the check 
received for the notes in suit to take' up, on the same day that they 
were negotiated, the note of November 13, 1905, at the bank where it 
was deposited for collection. The city maintains that this note was 
an unlawful note, and that the use of the check referred to was an 
application of it by the city treasurer for an unlawful purpose. Of 
course, however, there was hère no obligation resting on Blake Bros. 
& Co., or the Citizens' Savings Bank, whichever it was, to follow the 
check which Blake Bros. & Co. gave the city treasurer, or otherwise 
to see to the application of the proceeds, as sometimes happens with 
référence to trust funds. It might hâve been otherwise if the check 
had been repaid directly to the plaintiff ; but the bank into which it was 
paid, though in one sensé the plaintiff's agent, was an independent in- 
stitution. Therefore, the only question, as it seems to us, which can 
be raised by the city, arises from the fact that the note of $80,000 of 
April 13, 1906, belonged when paid to the plaintiff, the Citizens' Sav- 
ings Bank; so that, if the note was not a valid note in its hands, it re- 
ceived funds of the city to which it was not entitled. This, of course, 
involves again the same questions which we hâve discussed. Some 
attempt is made by the défendant to differentiate the circumstances by 
reason of the fact that, when the note of November 13, 1905, was is- 
sued, the amount of taxes remaining uncoUected wàs less than the 
amount of this note together with the previous notes which had been 
issued and remained unpaid. We are unable to see any essential dis- 
tinction arising on this account. The défendant, however, further re- 
fers to a provision of the Ordinances of the City, as follows : 

"Sec. 5. No money shall be drawn out of the city treasury except on the 
wrltten order of the mayor addressed to the treasurer, and counterslgned by 
the city clerk." 

There is no statutory provision corresponding to this ordinance, and 
the ordinance is therefore a mère régulation by the city of its own af- 
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fairs. This îs a common provision in the ordinances of citîes; but, un- 
less there is a statu tory requirement of that nature, we never hâve un- 
derstood that âny innocent holder of negotiable paper of any munici- 
pality is required to assure himself that a warrant has issued in accord- 
ance with such a provision before accepting payment through the bank 
which he has employed for its collection. 

The judgmént of the Circuit Court is affirmed, with interest; and 
the Citizens' Savings Bank recovers its costs of appeal. 



COMMERCIAL UNION ASSUR. 00., Limited, v. PACIFIC UNION CLUB. 

(Circuit Court o£ Appeals, Nlnth Circuit May 8, 1909.) 

No. 1,61& 

Instteance (§ 421*)— PoLiOT— Instructions— Loss—Peoximate Cause— "Caus- 

KD DlBECTLY OB INDIBECTLT BY EABTHQUAKE." 

A flre pollcy insured plalntlff's property against ail direct loss or dam- 
age by flre, except as otherwlse provlded in the pollcy ; one of the excep- 
tions being against loss caused dlrectly or Indlrectly by earthquake. The 
property loeated in San Francisco was whoUy destroyed by flre on Aprll 
19, 1906, but the insurei pleaded that the loss would hâve been preveuted 
by the use of the clty's water supply had net such use been rendered un- 
available by the breaking of the clty's water mains by an earthquake shock 
6n the preceding day. Held, that the loss was not "caused dlrectly or in- 
dlrectly by earthquake," within the exception, and tliat the flre, and not 
the earthquake, was the proxlmate cause thereof. 

[Ed. Note. — ^For other cases, see Insurance, Dec. Dig. § 421.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

T. C. Van Ness, for plaintiff in error, 

Pillsbury, Madison & Sutro, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action upon a policy of fire 
insurance issued by the plaintifï in error to the défendant in error 
insuring certain described property "against ail direct loss or dam- 
age by fire except as" thereinafter otherwise provided; one of which 
subséquent provisions being that the company should not be liable 
"for loss caused directly or indirectly by earthquake." 

It is not denied that the property insured, which was situated in 
the city of San Francisco, was subsequently, and during the life of 
the policy, totally destroyed by fire on the 19th of April, 1906. Basing 
its défense upon the exemption provision mentioned, the insurance 
company set up in its amended answer, in effect, that the loss in ques- 
tion would hâve been prevented by the use of the water supply of 
the city had not its use been prevented by the breaking of the water 
mains by an earthquake shock or shocks occurring on the preceding 
day, to wit, April 18th, from which it is argued by its counsel that 
the earthquake, and not the fire, was the proximate cause of the loss 

*For other cases see same toplc & % nxtmbeb 1d Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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sustained tJy the défendant in error. The ruling of the trial court 
against that contention constitutes the sole question presented by this 
writ of error. 

We are of the opinion that the point is without merit. The insur- 
ance was against ail direct loss or damage by fire, with the excep- 
tion that for such loss — that is to say, loss by fire — "caused directly 
or indirectly by earthquake" the company should not be liable. What 
did the parties mean by this express language of their contract? Is 
it at ail reasonable to suppose that, when the company stipulated for 
exemption for loss by fire "caused directly or indirectly by earthquake," 
it meant that it should not be liable for any loss or damage by fire 
which could be prevented by the use of the water supply of the city 
in the event its use be prevented by the breaking of the water mains 
by an earthquake shock or shocks? As well might it also be said 
that the company meant that it should not be liable for any loss or 
damage by fire which could be prevented by the use of the fire depart- 
ment of the city of San Francisco in the event its use be prevented by 
the destruction of its apparatus, or the killing or disabling of its men 
or horses by an earthquake shock or shocks. If such was the mean- 
ing of the language employed in the policy, and such meaning had 
been expressly stated in it, can it be thought for a moment by any 
one that the insured would hâve accepted and paid for the policy in 
question? We think not. And, if not, is any court justified in so con- 
struing the policy as to make it mean what the parties cannot be fairly 
said to hâve agreed to? Certainly not. 

The true rule for the construction of such instruments is thus stated 
by the Suprême Court in Peters v. Warren Insurance Company, 14 
Pet. 99, 108, 10 L. Ed. 371 : 

"If there be any commercial contract which, more than any other, requires the 
application of sound common sensé and practlcal reasonlng in the exposition of 
It and In the unlf ormlty of the application of rules to It, It is certainly a policy 
of Insurance ; for It deals wIth the business and Interests of common men, who 
are unused to deal with abstractions and refined distinctions." 

No question of water supply appears to hâve entered into the con- 
tract in question. It contains no clause imposing any obligation on the 
insured in respect to water, or specifying any conséquences to resuit 
from a lack of such supply by the city or any other third party. We 
can understand, of course, that a f allure to keep a supply of water on 
hand by one who is obligated to do so may subject that one to damages 
for the wrong in favor of the aggrieved party ; but we cannot under- 
stand how a nonexistent supply of water can be eîther the moving 
cause of a fire, or a link in any chain of moving causes. 

We think the court below was right in its ruling that the matters 
set out in the amended answer constitute no défense to the action. 

The judgment is affirmed. 
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.NORWIOH UNION BIRB INS. SOCIETÏ OF NORWIÇÎH & LONDON 
ENG., V. PACinC UNION CLUB. 

(Circuit Court of Appelé, Nlnth Circuit UAf 8, 1909.) 

No. 1,619. 

In Error to tUe Circuit Court of the United States for the Northern District 
of Califomla. 

T. C. Van Ness, for plalntlff In error. 

Plllsbyry, Madison & Sutro, for défendant In error, 

Beforé GILBERT, ROSS, and MÙRROW, Circuit Judges. 

PER CURIAM. The facts In thls case are Identlcal wlth those in the case 
of Commercial Union Assurance Company v. Pacifie Union Club (No. 1,618, Just 
çUsposed of) 169 Fed. 776, on the authorlty of whlch case the Judgment Is af- 
flrmed. 



ALLIANCE ASSUR. 00., LIMITED, OF LONDON, ENG., v. PACIFIC 

UNION CLUB. 

, \ (arcult Court of Appeals, Nlnth Circuit, May 3, 1909.) 

No. 1,620. 

In Brror to the Circuit Court of the United States for the Northern District 
of Callf ornla. 

T. C. Van Ness, for pîàlntlff In error. 

PlUsbury, Madison & Sutro, for défendant In error. 

Before GILBERT, ROSS, and MORBOW, Circuit Judges. 

PER CURIAM. The facts in thls case are Identlcal wlth those in the case 
of Commercial Union Assurance Company v. Pacifie Union Club (No. 1,618, 
just dlsposed of) 169 Fed. 776, on the authorlty of whlch case the judgment Is 
afflrmed. 



ROBNBTT V. UNITED STATES. 
' (arcult Court of Appeals, Nlnth Circuit May 10, 1909.) 

No. 1,607. 

L Public Làitds (§ 38*) — Application to Pubchasb — Stoke and Timbeb 
Lands— Pébbonal Examination. 

Act Cong. June 3, 1878, c. 151, 20 Stat. 89 (U. S. Comp. St 1901, p. 1545), 
provides for the sale of stone and tlmber lands and section 2, déclares that 
the appllcant shall flle a wrltten statement deslgnatlng the land he désire» 
to purchase ; settlng f orth that the same Is unflt for cultlvatlon and valua- 
ble chlefly for tlmber and stone ; that It is unlnhablted, contalns no mlnlng 
or othèr Improvements except for dltch or canal purposes, where any sueh 
do exlst save such as were made by or belong to the appllcant, nor, as 
déponent Verlly belleves, any deposlt of gold, sllver, etc. ; that déponent 
has made no other application under the act; that he does not apply to 
purchase for spéculation, but In good falth to approprlate It to hls own ex- 
clusive use and beneflt. Held not to require the appllcant to make hls 
Initial statement on knowledge derlved solely from Personal observation, 
and hence statements unâer the blank forms furnlshed by the Land De- 
partment that the appllcant had personally examlned the land applied for 

*For other oaaes see Bome topic & S numbek in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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and that he knew from hls own peréOnal knowledgé that It was utirit for 
cultlvatlon, uninhabited, etc., were Iniproper. 

[Ed. Note.— For other cases, sec Public Lands, Cent. Dlg. § 82; Dec. Dlg. 
§ 38. «] 

2. Peejubt (§ 13*) — SuBOBNATioN op Peejuet — Stone and Timbéb Bntet— 
Personal, Knowledge of Applioaitt. 

Since Act Ck>ng. June 3, 1878, c. 151, § 2, 20 Stat 89 (U. S. Oomp. St 
1901, p. 1545), provldlng for applications for the purehase of stone and 
timber lands, does not require that applicant's initial statement sliall be 
based on a Personal examinatlon of the lands, nor that he shall state f rom 
his Personal knowledgé that the land is unflt for cultivation, etc., subor- 
nation of perjury could not be based on a charge that défendant Induced 
an applicant to purehase such lands to falsely swear In his initial applica- 
tion that he had personally examined the land and stated from personal 
knowledgé that the same was unfit for cultivation, 

[Ed. Note.— For other cases, see Perjury, Cent. Dlg. § Ql% ; Dec. Dlg. f 
13.*] 

In Error to the District Court of the United States for the District 
of Idaho. 

The indictment in this case was founded on the act of Congress approved 
June 3, 1878, e. 151, 20 Stat. 89 (D. S. Comp. St. 1901, p. 1545), entitled "An 
act for the sale of timber lands in the states of Oalifornia, Oregon, Nevada, 
and in Washington Territory," as amended and extended to ail the public land 
States by Act Aug. 4, 1892, c. 375, 27 Stat 348 (U. S. Comp. St. 1901, p. 1547), 
and consisted of two counts, upon the first of whlch the plalntiff in error was 
convicted. That count charged him wlth willfully and corruptly subornlng 
one George Ray Robinson to swear falsely In a certain affldavlt introduced in 
évidence as the government's Exhlblt 7, and thereby to commit perjury, be- 
fore the register of the United States Land Office at Lewlston, Idaho. The af- 
fidavit Is as follows: 

"4r-537. 

"This affldavlt can be made only upon the personal knowledgé of applicant 
derived from his own personal examinatlon of the land. 

"Timber and Stone Lands — Sworn Statement. 
"(To be made in Duplicata) 

"Land Office at Lewlston, Idaho, 

"(Date) March 31, 1903. 
"I, George Ray Robinson, of Lewiston, county of Nez Perce, state of Idaho, 
desiring to avail myself of the provisions of the act of Congress of June 3, 
1878, entitled 'An act for the sale of timber In the states of Calif ornla, Nevada 
and in Washington Territory,' as extended to ail the public land states by act 
of August 4, 1892, for the purehase of the N. % N. W. %, N. % N. W. %, of 
section 26, townshlp 29 N., of range 3 E. B. M., in the district of lands subject 
to sale at Lewiston, Idaho, I do solemnly swear that I am a native citizen of 
the United States, of the âge of 27, and by occupation electrlcian ; that î hâve 
personally examined said land, and from my personal knowledgé state that 
said land is unflt for cultivation, and valuable chlefly for its timber; that It 
is uninhabited; that it contains no mlning or other improvements, nor, as I 
verlly believe, any valuable deposlt of gold, sllver, einnabar, copper, or coal ; 
that I bave made no other application under said acts ; that I do not apply to 
purehase the land above described on spéculation, but in good faith to ap- 
propriate it to my own exclusive use and beneflt, and that I hâve not, dlrectly 
or Indirectly, made any agreement or contract, or in any way or manner, wlth 
any person or persons whomsoever, by which the title I may acqulre from the 
government of the United States may inure in whole or In part to the beneflt 
of any person except myself, and that my postoffice is Lewlston, Idaho. 

"[Signed] George Ray Robinson. 

*For otlier cases see same topic & i numbeb In Dec. ft Am. Dlgs. 1907 to date, & Hep'r Indexes 
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"I hereby ÇCTtlfy.that the foregolpg affldavit was read tp afflant In'my prés- 
ence before he sfgned hls name thereto; that said afflajit is to me personally 

known (or has bç^ satlsfactcrUy Identifled before me by ), and 

that I verliy beliéve hlm to be the person he represents hlmself to be; and 
that this affldavit was subscrlbed and sworn to before me this 81st day of 
March, 1903. [Slgned] J. B. West, Reglster. 

"Note. — Every person swearlng (alsely to the foregoing affldavit is guilty 
of perjury and wlU be punlshed as provlded by law for such oflfense. In ad- 
dition thereto the money that may be pald for the, land Is forfelted, and ail 
conveyances of the land or of any land or of any rlght, tltle or clalm thereto, 
are absolutely nuU and vold as agalnst the United States." 

The perjury asslgned Is that, In havlng so sworn that he had personally ex- 
amlned the land descrlbed In the affldavit, Robinson swore falsely. 

Forney & Moore and Geo. W. Tannahill, for plaintiff in error. 
Robert T. Devlin, William R. Harr, and C. H. Lingenfelter, U. S. 
Dist. Atty., for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The stat- 
ute upon which the indictment is founded provides that surveyed pub- 
lic lands of the United States not included within military, Indian, 
or other réservations, valuable chiefly for timber but unfit for cultiva- 
tion, and which hâve not been ofFered at public sale according to law, 
may be sold to citizens of the United States or persons who hâve de- 
clared their intention to become such, in quantities not exceeding 160 
acres to any one person or association of persons, at the minimum 
price of $3.50 per acre, and that lands valuable chiefliy for stone may 
be sold on the same terms as timber lands ; provided, that nothing in 
the act contained shall defeat or impair any bona fïde claim under 
any law of the United States, or authorize the sale of any mining claim 
or the improvements of any bona fide settler, or lands containing gold, 
silver, cinnabar, copper, or coal, or lands selected by the states under 
any law of the United States donating lands for internai improvements,. 
éducation, or other purposes, and with a further provision not neces- 
sary to be stated. 

The second and third sections of the act of June 3, 1878, c. 151, 20 
Stat. 89, 90 (U. S. Comp. St. 1901, pp. 1545, 1546), are as follows: 

"Sec. 2. That any person deslrlng to avail hlmself of the provisions of this 
act slîall file wlth the reglster of the proper district a wrltten statement in 
dupllcate, one of which is to be transmltted to the General Land Office, desig- 
nating by légal subdivisions the particular tract of land he desires to purchase, 
setting forth that the same Is unflt for cultivatlon and valuable chiefly for its 
timber or stone; that It is unlnhabited; contains no minlng or other improve- 
ments, except f or dltch or canal purposes, where any such do exlst, save such 
as were made by or belong to the appllcant, nor, as déponent verliy belleves, 
any deposltof gold, silver, cinnabar, copper, or coal; that déponent has made 
no other flppll<;àtion under this act; that he does not apply to purchase the 
same on èpèciilatlon but in good faith to appropriate It to hls own exclusive 
use and beneflt, and that he has not directly or Indirectly made any agreement 
or contr^Ct lu any way or luanner, with any person or persons whatsoever, by 
which the litle. which he nilght acquire from the government of the United 
States, should Inure in whole or In part to the beneflt of any person except 
himself ; which statement must be verlfled by the oath of the appllcant be^ 
fore the reglster or the receiver of the land office within the district where the 
land Is sltuated; and If any person taklng such oath shall swear falsely in. the 
j^remlses, he shall be subject to ail the pains and penalties of perjury, and 
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Bhall forfelt the money which he may hâve pald for sald lands, and ail right 
and title to the sanie ; and any grant or conveyance whlch he may hâve made, 
«xcept in the bands of bona flde purchasers, shall be null and void. 

"Sec. 3. That upon the filing of Bald statement as provided in the second 
section of thls act, the reglster of the land office shall post a notice of sueh ap- 
plication, embracing a description of the land by légal subdivisions, In hls of- 
fice, for a perlod of slxty days, and shall furnish the appllcant a copy of the 
same for publication, at the expense of sueh applicant, In a newspaper pub- 
llshed nearest the location of the premises, for a llke perlod of tlme ; and after 
the expiration of sald sixty days, if no adverse clalm shall hâve been flled, the 
person deslrlng to purchase shall furnish to the reglster of the land office satls- 
factory évidence, flrst, that sald notice of the application prepared by the 
reglster as aforesaid was duly publlshed In a newspaper as herein requlred; 
secondly, that the land Is of the character contemplated in thls act, unoccu- 
pled and without improvements, other than those excepted, elther mlnlng or 
agricultural, and that it apparently contains no valuable deposlts of gold, 
silver, cinnabar, copper, or coal ; and upon payment to the proper officer of the 
purchase money of sald land, together wlth the fées of the reglster and the re- 
ceiver, as provided for in case of mlnlng claims in the twelfth section of the 
act approVed May tenth, eighteen hundred and seventy-two, the applicant may 
be permitted to enter sald tract, and, on the transmission to the General Land 
Office of the papers and testlmony in the case, a patent shall Issue thereon ; 
provided, that any person having a valld clalm to any portion of the land may 
object in writlng to the issuance of a patent to the lands so held by hlm, stat- 
Ing the nature of hls clalm thereto ; and évidence shall be taken, and the 
merlts of sald objection shall be determlned by the offleers of the land office, 
eubject to appeal, as In other land cases. EÊEect shall be glven to the fore- 
golng provisions of thls act by régulations to be prescribed by the Commlssion- 
«r of the General Land Office. • * * " 

In the case of WilHamson v. United States, 207 U. S. 435, 28 Sup. 
Ct. 163, 52 L. Ed. 278, the Suprême Court decided, among other things, 
that an indictment under this act of Congress, for the subornation of 
perjury, relates to the verified statement provided for in its second 
section, and not to the making of the final proofs in respect to the 
land, and that any régulations of the Land Department undertaking 
to add to the requirements of the statute are invalid. 

A comparison of Exhibit 7 above set out, which constitutes the al- 
leged perjury of Robinson, and which was introduced in évidence over 
the objections and exceptions of the défendant, with section 2 of the 
act of June 3, 1878, shows that the requirement that the applicant for 
the land should state in his sworn statement that he had personally 
examined the land applied for, and further state that from his personal 
knowledge it was unfit for cultivation, uninhabited, and valuable chief- 
ly for its timber, is certainly not expressly found in the statute. 

The question whether an applicant for entry under this statute may 
make the initial statement therein provided for upon knowledge or in- 
formation other than that of personal observation came before the Cir- 
cuit Court of Appeals for the Seventh Circuit in the case of Hoover v. 
Salling, 110 Fed. 43, 49 C. C. A. 26, where that court, in holding that 
he may, said : 

"It will be noted that the statute requlres no résidence upon the land by 
the appllcant elther at the tlme or subsequently ; nor does it requlre him, el- 
ther presently or in the future, to utillze the land, by elther cutting the timber 
or quarrylng the stone. There Is In the statute no purpose nor requirement. In 
thèse respects, sueh as the homestead laws embody. The purpose of the act 
aeems to hâve been of an. entirely différent character. It was based manlfest- 
ly upon the posslblllty that much of the timber and stone on thèse lands would 
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âOtifteidSeédfed fot yëdï^ toî«*iÉ^'fhttugli, wlth thé passage t)ft!ëèrtlielfyalii« 
■Wémû inorease; aââ it was tiièànt that thé oppoirtunltlés thûS atfordèd for In-i 
creased valuatàôïiilUbuia not be moiiopolized by a feir.'biit shouid be opén 
équaUy to ail,' sotliat the Inoteuieint, whatever ît was, iiilêlit be âhàred wldely 
by -the' péttple Of the^ United Statës. l'The act was, in a »eiise,_an attempt to 
WldeJyi aistrlbute and popularlïë thei dwiiershlp of thèse lands.' weCannot eon- 
celVé that Oongtees tneant, In tîie pkromotlon of such a purposé, to shut out 
cltlKens of the United States wholived at great distances, or were physically 
Ineapaieltated to èxU&re the woodSi or citlzens who, for any reason, conld not 
personally Inspect me lands. Théi invitation was to ail, Wheresoever they re- 
sldèdi and whatsoéter their meàns of acqulWàg information, who could com- 
ply wlth the procédure laid down by the statute. Thls procédure embraced, 
fl^sti aistatement, verlfled by oath, 6f the character of the lands, the rlght of 
the appUcant to enter, and the purpose of his proposed entry ; and then, after 
notice, à hearlng elthier ex parte or upon contest — but In elther event a hear- 
Ing — at'wMch, and before allowance of the application, the statement must be 
supported by satisfactory proof. It Is clear to us, in View of this, that the 
statemeiUt Is meant simply as an Initial paper — the claim or pleading — upon 
whlch the toachlnery of the land office is to be set in motion. The statement 
Is not 'accé&ted as proof, and It does not perform the office of proof ; that must 
comei at the hOarlng. It Is in thfr nature of a pétition to the Land Department, 
setting fOrth-all thé material f acts upon whieh action is Invoked, and is, In thls 
gênerai respect, analogous to verlfled pétitions, or bills. In courts of ehancery." 

It :is,:bf course, true that the Land Department cannot by any rule 
or régulation déclare what shall constitute a crime, or make that a 
crime Which by âtâtUte is not stjch. The subornation of perjury charg- 
ed in thé iridictnlerit în questibh relates to the statement of the appli- 
cant in respect to his personal examination of the land and his Person- 
al :kno#ledge of the matters Spedfied in the statute. Such statement 
in regard to his personal examination and personal knowledge was 
required iohly by thé blank fofflis furnished by the Land Department. 
It ,wâtf nôit evèn ' réquired by the rules and régulations adopted by 
thàt dèpàrtment, as will be seeit from the circular from the General 
L<afld Office set cnit in the mafgin of the opinion of the Suprême Court 
in the Williamson'Câse, at page 19. 

We'àfé therefore' of ôpiftioh that under the ruiing of the Suprême 
Court iiîthë' case ofWilliâmàdn V. United States, 207 U. S. 435, 28 
Sup. Cti-Ï63, 52 L. Ed. 278, neither the personal examination of the 
land applfed for'by' Robinsoil, nor his personal knowledge concem- 
iftg it, yfr&i i-equired; and hëiice that the indictmëlît charges no crime 
against thië'plâinliff in error, 

Accordiilgly the judgmerif îs reversed, and the cause remanded with 
directions lo the Court beloW'tô dismiss the indictment. 



Niypj V. UNITED STATES. 

(Oircuît Cîourt of Appeals» Nlnth Circuit. May 3, 1909.) 

No. 1,668. 

1. Amens (8 67*) — "Landihg fboji Vessel." 

Act Mà^ch 3, 1903, c. 1012, | 18, 32 Stat. 1217, déclares that It shali 
be the duty of the owners, offlcers, and agents of any vessel brlngtng an 
allen to the United States to adopt due précautions to prevent the "land- 
Ing" of any such allen "from such vessel" at anyjtlme or place other than 

•For other cases «M Same tople & J numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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that deslgnated by the Immigration officers, and any such owner, etc., who 
fihall land or permit to land any alien at any other place shall be gullty 
of a misdemeanor. Beld, that the words "landlng from vessel" as so 
used means "to go ashore," the landlng belng complète the moment the 
vessel Is left and the shore Is reached. 
[Ed. Note. — For other cases, see Allens, Dec. Dlg. § 57.*] 

2. AXIBNS (5 57») — SlATtTTKS— SAILOBS, 

Act Cong. Mareh 8, 1903, c. 1012, $ 18, 32 Stat 1217, problbltlng the 
oflScers, owners, and agents of any vessel from permltting any alien to land 
therefrom at any time or place other than that deslgnated by the immi- 
gration officers, does not apply to seamen landed and placed in a hospital 
because of lllness who were unable to return to thelr home port with the 
vessel as intended. 

[Ed. Note. — For other cases, see Allens, Dec. Dig. § 57.»] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

James M. Ashton, for plaintiff in error. 

Elmer E. Todd, U. S. Atty., and Charles T. Hutson, Asst. U. S. 
Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This case was submitted in the court below 
upon an agreed statement of facts, from which statement thèse, among 
other, facts appear: 

The plaintiff in error was master of the British steamship Wyneric,, 
which ship arrived in the port of Tacoma on the 26th day of December, 
1905, from the port of La Boca, Panama, having on her articles as an 
ordinary seaman one William Hall. At the time of the arrivai of 
the ship at Tacoma 15 men of her crew, including Hall, were ill with 
malarial fever. The master had the crew examined by two compé- 
tent physicians, one of whom was Dr. McCutcheon, superintendent 
and physician in charge of the Fannie Paddock Hospital in Tacoma, 
and the other Dr. Shugg, physician and surgeon in the United States 
Marine Hospital Service. By the advice of thèse two physicians thèse 
15 sick seamen, including Hall, were sent from the ship to the Fannie 
Paddock Hospital for treatment. After examination, Dr. Shugg cer- 
tified to the Commissioner of Immigration that Hall had "consumptive 
tendency very marked, afifecting ability to earn a living." Thereupon 
the officers of the immigration service served upon the master of the 
ship (the défendant to this action) a notice containing a quotation of 
section 18, c. 1012, of the act of Congress approved March 3, 1903, 
33 Stat. 1217, entitled "An 'act to regulate the immigration of aliens 
into the United States," and rule 13 of the immigration régulations of 
date August 36, 1903, which provides that, at least 24 hours in ad- 
vance of the intended time of sailing, the master, agent, owner, or 
consignée of any vessel shall notify the immigration office at the port 
of departure, and directing the master to prevent the landing of Hall, 
among others, "until his right to do so bas been determined by the duly 
qualiiîed immigration officer or immigration officers." Thereafter the 
master requested permission to discharge Hall from the service of the 

*For other cases se* same tople & t NCMsaB In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ressd on the ground that he ^vas not in a conditièti to perform his 
dutieS ai a âéâiîtaii, and, after fiirther examina tion of Hall, the master 
was notifi|Ê^ tliat hy reason of Hall's consumptive tèndency he had been 
excludéd from admission to the United States, and that he, the mas- 
ter, must retuni him to the port from which he came. After a subsé- 
quent examination, from which it,again appeared that Hall was un- 
able to go to sea on accoûnt of hiS sickness, the latter was by the mas- 
ter and the British vice consul at Tacoma discharged from his service 
as sailor on the Wyneric, and left in the hospital in charge of the vice 
consul as a distressed British seaman. The vessel then proceeded on 
a voyage without Hall, and without any other provision for return- 
ing him to his own country having been made. The vice consul made 
two attempts to send Hall away on British vessels as an ordinary sea- 
man, but hè refused to engage himself in that capacity on account 
of his physical disability; and, after the second refusai, the vice con- 
sul notified the superintendent of the Fannie Paddock Hospital that 
he would cease to afford relief, Hall having forf eited ail claim to be 
sent home. Hall was then discharged from the hospital and disap- 
peared. Upon thèse facts the master, having subsequently returned 
to Tacoma, was charged by an information filed against him in the 
court below with the commission of a misdemeanor under and pursu- 
ant to the provisions of section 18, c. 1012, Act March 3, 1903, 32 Stat. 
1217, which section is as fbllows: 

<'That it sbaU be.the duty of the owners, offlcers, and agents of any vessel 
brlnglng an ailen to the United States to adopt due précautions to prevent 
the landlng of any such allen from such vessel at any tlme or place other 
than that deslgnated by the immigration offlcers, and any such owner, offlcer, 
agent or person In charge of such vessel who shall land or permit to land any 
allen at any tlme or place other than that deslgnated by the immigration 
offlcers shall be deemed gullty of a misdemeanor, and shall, on conviction, 
be punlshed by a fine for each allen so permltted to land of not less than one 
hundred nor more than one thousand dollars, or by Imprisonment for a term 
' not exceeding one year, or by both such fine and Imprisonment, and every such 
allen so landed shall be deemed to be unlawfuUy in the United States and 
shall be deported aa provided by law." 

This act of Congress was under the considération of the Suprême 
Court in the cases of Taylor v. United States, 207 U. S. 120, 28 Sup. 
Ct. 53, 52 L. Ed. 130, and United States v. MacDonald, 207 U. S. 
120, 28 Sup. Ct. 53, 52 L. Ed. 130. In the case of United States v. 
MacDonald the trial court quashed the indictment, which disclosed 
that the alien alleged to hâve been permitted unlawfully to land was 
a èeaman; and in the case of Taylor v. United States, Judge Wallace 
dissented from the judgment of the Circuit Court of Appeals for the 
Second Circuit, from which court the case was taken to the Suprême 
Court, on the ground that the statutory provision under which the 
défendant was indicted should not be construed as embracing sailors 
who are bona fide members of a ship's crew. The Suprême Court af- 
fîrmed the MacDonald Case, and reversed the ,Taylor Case, and, in 
considering and construing section 18 of the act of March 3, 1903, said : 

"The phrase whleh qualifies the whole section Is, 'brlnglng an allen to the 
United StatéS.' ït is only 'such' offlcers Of 'such' vessels that are punlshed. 
'i^ringing totbe United States,' taken llterally and nlcely, means, as a similar 
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phrase in section 8 plainly means, transportlng with Intent to leave in th« 
United States and for tlie sake of transport ; not transporting with intent to 
carry back, and merely as Incident to employaient on the instrument of trans- 
port. So again, literally, the later words 'to land' mean to go ashore. To 
avold certain Inconvenlences, the government and the courts below say that 
sailors do not land uniess they permanently leave the ship. But the single 
Word Is used for ail cases, and must mean the same thing for ail, for sailors 
and other aliens. It hardly can be supposed that a master would be held 
Justlfled under this section for allowing a leper to wander through the streets 
of New York on the ground that, as he expected the passenger to return and 
his expectations had been fulfllled, he could not be said to hâve allowed the 
leper to land. The words must be taken in their Uteral sensé. 'Landing 
from such vessel' takes place and is complète the moment the vessel Is left 
and the shore reached. But it is necessary to commerce, as ail admit, that 
sailors should go ashore, and no one believes that the statute intended alto- 
gether to prohlbit their 4olng so. The contrary always has been understood 
of the earlier acts, in judlcial décisions and executive practice. If we reject 
the ambiguous interprétation of 'to land,' as we hâve, the necessary resuit 
can be reached only by saying that the section does not apply to sailors car- 
ried tdi an American port with a bona flde Intent to take them ont again when 
the ship goes on, when not only there was no ground for supposing that they 
were making the voyage a pretext to get hère, désert, and get In, but there 
is no évidence that they were doing so in fact. . Whether this resuit is reached 
by the interprétation of the words 'bringing an alien to the United States,' 
that has been suggested, or on the ground that the statute cannot hâve in- 
tended its précautions to apply to the ordlnary and necessary landing of sea- 
men, even if the words of the section embrace It, as in Church of the Holy 
Trinlty v. United States, 143 U. S. 457, 12 Sup. C5t. 511, 36 L. Ed. 226, does 
not matter for thU case. We think it superfluous to go through ail the sec- 
tions of the act for confirmation of our opinion. It is enough to say that we 
feel no doubt when we read the act as a whole. A reason for the construc- 
tion adopted below was found in the omission of the word 'immigrant' which 
had foUowed 'alien' in the earlier acts. No doubt that may hâve been in- 
tended to widen the reach of the statute, but we see no reason to suppose that 
the omission meant to do more than to avold the suggestion that no one was 
within the act who did not corne hère with intent to remaln. It is not neces- 
sary to regard the change as a mère abbreviation, although the title of the 
statute Is 'An act to regulate the immigration of aliens Into the United 
States.' " 

We think the décision of the Suprême Court from which we hâve 
quoted is conclusive of the présent writ of error and requires a re- 
versai of the judgment, which adjudged the plaintiff in error guilty 
of the mîsdemeanor denounced bv section 18 of the act of March 3, 
1903. 

The judgment is reversed and case remanded. 



NBJW YORK PRODUOB EXCHANGB BANK v. HOUSTON et al. 

(Circuit Court of Appeals, Second Circuit. AprU 14, 1909.) 

No. 214, 

1. Bawks and Banking (S 148*) — Patment of Pobged Checks— Négligence 
oï Bank— EsToppEL or Depositob. 

Failnre of a bank depositor to examine hls account and glve the bank 
prompt notice of bis objections to the payment of forged checks is no 
défense to the deposltor's right to recover the money so paid from the 

•For other oases «e« same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
165 F.— 50 



I ban^,.if fcheiifefUJk's offlcers» • before paylng the checka,: Ijythe exercise of 
reaSCNttabteiCWft could hâve deteeteâ the forgeries. , 

[E(îii'iaoite.i^««8Vw other cases, see Ba-nks and Banking, Cent Dig. §1 438- 
462; Dec; DJgiiH48.*] 

2. BaNks Aiirfl' SaMinq (§ 148*)— Fobghid Ohecks— PatmïNT— Eights of De- 
positoE-^tesièlp^Ki,. 

WJiere a ibaM was negU^érit lii paylng certain forged checks, the de- 
posltor'wouia'iiot; be estoppëd by hls own negUgencie from claimlng the 
amount BÔ iiaid, tinless such ileèllgence was directly connected with the 
forgeriez. ' 

[Ed. Np^Ç-— ï'or other cases, see Banks and Banking, Cent Dlg. §§ 44^ 
444; Dec,, Dl§, î 148.»] 

In Error to the Circuit Court of thè United States for the Southern 
District of N,ew York. . 

John A, & A. S. Mapes (J. E. Kelly, of counsel), for plaintiff in er- 
ror. 
J. Parker Kirlin and Charles R. Hickox, for défendants in error. 

Before lwACO|VtBE, COXE), and WAIlD, Circuit Judges. 

WARD, Girewit Judge. , The plaintiffs^ who had thé usual drawing 
account with the défendant bank, brought suitto recover the sum of 
$18j702, allegedtô be the balance due when the account was closed. 
^he bank def^tifiêd on the groufld that it ha:d paid out on the plaintiffs' 
account threè, cliecks which representçd' ,this amount, yiz., August 3, 
1905, for $4,102, August 9, 1905, for $4,726.12, and August 29, 1905, 
^dr $4,873.88. 'The plaintiffs are an Etlg'lîsh firm, and thè signature 
'^iVen the bâïik , for drawu;ig' checks on their account was a rubbçr 
sta.mp, "p. p.iE* P. Houston tîompany," with the nanie ôf H. C. Row- 
îands, their représentative, written below. Rowlands' signature to the 
cheeks in qùestitin was fdl*^èd by the firm's cashier. By agreement 
.\vritli,the bank tljè lilaintiffs' ^hk bpok was settled motithly; the bank 
returning the checks paid and a certificate of the balance on hand. 
The plaintiffs did not discover the discrepancy until Tuesday, Septem- 
bër 5th, the 4th 'bèing Labor Dày and the 3d Sunday. An examination 
of their books tlien showed that on July 29th the cashier had failed to 
tnake a deposit entered on the stub of the check book of $1,348.31 ; that 
without thfe linowledge of thè plaintiffs he had the bànk book settled 
out of the usual course August llth ; that on August 29th he kept a 
check for $8,473.87 to the order of Brown Bros., insteàd of having it 
certified by the bank and delivered; and, finally, that on August 31st, 
the plaintiffs' représentative having signed a check with the figures 
"$261.50" in the l©wer left-hand corner, the Une for thg written figures 
being blank, the cashier inserted the figure "3" before the figures 
"261.50," ànd'filled up the blank with "the words "three thousand 
two hundred and sixty-one and 50/lOOths dollars." This was the only 
occasion on which the plaintiffs' représentative ever signed a blank 
check, and he dïd it becausé thé check wàs presented to him when he 
was hurryjng.tp a committee meeting, fpr which he was late. 

The plaintiffs niade no daim either for the deposit of $1,348.31 not 
made July 25th, or for the sum of $3,000», the anlottèt by which the 

>For otlier cas«s las iftio* toplç & S hvmbwl In Deo. & Am. Dlga. U07 to (tet«, & Rep'r Indexei 
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check of August 31st was raised. The cashier destroyed the forged 
checks when they were returned by the bank, so.that the only évidence 
about thèse signatures on the trial was a statement in an afïidavit made 
by him that he made the signatures as Hke the genuine as possible. 
The défendant offered no testimony. The court was clearly right in 
refusing to direct a verdict for the défendant, and, as we hâve no 
power to review his refusai to set aside the verdict as against the évi- 
dence, the exceptions on thèse grounds are without merit. 

The only other exceptions relied on werp taken to the court's an- 
swers to the jury when they returned for further instructions : 

"Juror No. 7: Tour honor, we want to flnd out whether we ean bring lu a 
verdict that we flnd both sides gullty of négligence. 

"The Foreman: If we hâve a rlght to compromise. If we hâve a rIght to 
glve the plalntiffi cne check— one forged check. 

"The Court: Well, If you ail agrée that there was fault on the part of the 
défendant in cashlng thèse forged checks, then (If you understood the charge 
correctly) any want of care on the part of the plalntlfif to afCect It at ail 
must hâve référence to the act of forgery or payment of the checks, not réf- 
érence to some other thlng collatéral to it. It must beat rlght on that matter. 
If you flnd that the bank officers were guilty of want ofcare in the matter that 
the law imposes upon them, you are not to consider the transaction relative to 
the thirteen hiindred and some odd dollars, if you flnd that the bank officers 
were lacklng in care, because that would be remote — collatéral. The only 
want of care on the part of the plalntlfC that you can take Into considération 
at ail, tf the bank officers were wantlng in care, would be somethlng that goes 
right to the matter of forgery, and in discusslng that you want to Inquire what 
that act was, if you flnd any. It Is for you to say whether there was any 
that related to that spécifie thing. 

"The Foreman: Supposing some of the jurors consider the bank more nég- 
ligent in the first case, paylng the flrst check, than in the others following, 
would we hâve a right to bring in a verdict for one or two — or about that 
amount? 

"The Cîourt: In order to flnd that way, you must flnd from the évidence that 
there was a différence in care oh the part of the bank officers. Was there 
any différence in care on the part of the bank officers? Was there any difCer- 
ence In the want of care by the bank officers as to the flrst or the second or the 
thlrd check? Whether they did not stand exaetly alike as to their care as 
to each check? Was there a want of care as to ail of the checks? Dld the 
plaintlfl do anythlng at ail whereby he Is estopped of a rlght to recover of the 
bank speclflcally as to one check or any of them? 

"Juror No. T: We seem to ail stand that we thlnk that both sides are guilty 
of négligence, both in fault 

"The Court: Do you flnd the plaintifC guilty of want of Care as to thèse 
checks? 

"Mr. Kelly: I must object to that. 

"The Court: I am not asking you to answer that question to me, but to 
yourselves. What is the plaintlfl guilty of wlth référence to the forgery? 
Their want of care must relate to that act, or dld the plaintlfl do somethlng 
that misled the bank in that matter?" 

The fédéral law is settled for this court in the case of Leather Manu- 
facturers' Bank v. Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 29 L. Ed. 811. 
It was a case of raised checks having genuine signatures, and went 
up from this circuit. The trial judge directed a verdict for the plain- 
tifïs, which was reversed on the ground that the case should hâve gone 
to the jury. It was held that the sending of his bank book for settle- 
ment is a demand by the depositor to know what his balance is ; that 
it is his duty to examine it, and the vouchers returned, or to hâve them 
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examined, within a reasonable time, and to makeany objections he 
has. . If his failure in this respect deprives the bank of an opportùnity 
to take steps.for its own protection, which it would hâve taken had 
such notice beeii given, the depositor may be estopped from question- 
ing the coîiçlusiveness of the settlement. This proposition, however, 
was made tQ depeind upon the assumption that the bank had been guilty 
of no négligence, Mr. Justice Harlan said, at page 112 of 117 U. S., 
and page 663 of 6 Sup. Ct. (29 L. Ed. 811) : 

"Of course, If the defendant's offlcers, before paylng the altered checka, 
could by proper- care and sklU hâve detected the forgerles, then It cannot re- 
ceive a crédit tor the amount of those checks, even If the depositor omltted ail 
examinatlon of hIs account" 

The case was so understood by the Circuit Court of Appeals for the 
Sixth Circuit in First National Bank'v. Fourth National Bank, 56 Fed. 
967, 971, 6 0. C. A. 183, 188; Judge Sage saying: 

"However, çouiisel for plalntlff dld not cite that case for the application 
above named, but to call attention to the fact that the Suprême Court deeided, 
flrst, that if the bank had been guilty of négligence It would hâve been Uable, 
notwithstendlng the deposltor's failure to examine the pass books and vouch- 
ers; and, second, that as the deposltor's clerk had no power to blnd hlm by 
ralslng the checks he had no power to charge hlm with the Imputed knowledge 
of the fact that they had been ralsed, The court dld hold that. If the offlcers 
of the bank could by proper care and sklU bave deteeted the forgerles before 
paylng the ralsed checks, the bank would be the loser, even If the depositor 
made no examlnatlon of hls account. Certainly, because In that state of fact 
the négligence of the bank's offlcers would hâve been the proximate cause of 
the loss." 

We think the instructions of the trial judge were ail that the défend- 
ant was entitled to. If the bank were négligent, the plaintifïs would be 
estopped from claiming against it only by their own négligence directly 
connected with the forgeries. The bank was bound to know its de- 
positors' signaturCj and was under a duty not to pay out their money 
on some other- signature. No doubt, if the plaintiffs had discovered 
the cashier's misappropriàtion of the deposit of $1,348.31 July 25th, 
when their boqk was settled j\ugust Ist, the subséquent thefts would 
hâve been prevented ; but this in no way excused the bank for lack of 
care in paying out this money on a forged signature.' In the same way, 
if the plaintiffs had discovered the payment of the forged checks of 
August 3d and 9th, when their bank book was settled out of the usual 
course August llth, the check of August 29th would never hâve been 
forged. But thèse considérations were only relevant in case the bànk 
had been guilty of no négligence; and, the jury having found for the 
j^aintiffs for the fuU amount claimed, we must présume that they did 
find the bank négligent, or, if not, that the plaintiffs' conduct was not 
such as to estop them from rnaking claim* The law as to the two alter- 
natives was fully explained in the charge,- 

Tî;e judgment is affirmed, with costs. , 
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THE DICTATOE. 

THE TRANSFEE NO. 7. 
f 
(Circuit Court of Appeals, Second Circuit. March 16, 1909.) 

Ko. 174. 

Collision (§ 60*) — ^Tuas with Tows Meeting— Fault as Cause of Colli- 
sion. 

A tug comlng out f rom Newtown creek with a barge In tow on her 
slde, and startlng up East river to the east of Blackwells Island, held 
justifled in taking the west slde of the cbannel by the présence of other 
tugs and tows on the Brooklyn slde; and a collision between her tow 
and a transfer tug p&ssing down also with a tow held due solely to the 
fault of the latter, whlch had no lookout and failed to observe or to 
answer the signais of the up-bound tug until tbo late to avoid the collision, 
the latter being as near as possible to the west side of the channel, and 
having repeatedly slgnalled for passlng starboard to starboard. 

[Ed. Note.— For other cases, see Collision, Cent Dig. fi 73-77; Dec. 
Dig. i 60.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The following is the opinion of the District Court by Adams, Dis- 
trict Judge: 

This action was brought by the owner of the barge Acme whlch was in tow 
of the Dictator on the Dictator's starboard slde, against that tug and also 
against the New York, New Haven & Hartford Railroad tug Transfer No. 7 
to recover for damages caused by collision with the tow of the lighter. The 
collision was with the tug Itself but it appears hère that No. 7, with a car- 
float on her port side, was coming down the cbannel between Blackwells 
Island and Brooklyn, and the Dictator with the Acme in tow had corne out 
from Newtown Creek, her tow being also on the port side, and was bound 
up the same channel. The collision, according to the great prépondérance of 
testimony, happened about opposite Third or Fourth Street on the Brooklyn 
slde and sllghtly to the eastward of the rocks which are a continuation of 
Blackwells Island. That excludes the Man-of-War rock because this collision 
was a llttle above that 

Quite a large damage was done hère, it is clalmed to bave been some $2,600 
and the case has been very strenuously and ably conducted on both sldes. The 
question for me to détermine is whether one or both of thèse tugs is in fault 

I hâve foUowed the case quite closely. I was somewhat confused in the be- 
ginning and In fact confused to the end by the pleadings, No. 7 contending 
that the Dictator was showing a light which indicated a crossing course, that 
is, that she would go aeross the river; while the Dictator contends it was a 
case of green to green af ter she had turned her course up the Hiver. 

My Impression from a;ll the testimony is that the Dictator's view of the mat- 
ter should be sustained. It seems to me that the Dictator, In passlng or at- 
tempting to pass, chose the left hand side — passlng starboard to starboard — ^ 
and that has been very gravely criticised and perhaps with some force. Of 
course the law requires that vessels should pass the other way, that is, port 
to port, and the Dictator Initlated passing starboard to starboard contrary to 
the dictâtes of the law. The question is whether that is the cause of the colli- 
sion or whether she was Justifled in adopting such a course. She seeks to sus- 
tain her proceeding by the fact that there were some tugs and tows operating 
around the Long Island Railroad floats so that she says she was forced to the 
western side of the channel. And it has been shown that there were such tugs 
operating at that point, and I think that she was forced to adopt a course on 
thé western sidè of that channel. 

*For otber owes see same topic & S numbbb In Dec. ft Am. Dlgs. 1907 to date, t Rep'r Indezea 
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No. 7, In comlng down, was In a position somewhat to the westward of the 
center of the channel. She was- witboflt.a lookout. She dld not see very well 
what was goiug on, confessedly the master In the pllot house could not see 
over the cars on hls port slde exeeptlng at the f orward end of them. He says, 
and I have,iio doubt It is true, that he could see over those cars some distance 
ahead an#thlng that was not too cloSè, but that anythlng eldsé at hand would 
be obscured by the cars. But there, was no lookout there to ald him. ïhe 
lookout went on duty apparently Just before the collision or If he was there, 
according to hig :own atory, he dld not see anythlng of the approach of the 
Dlctator untll shortly before the, vessels came together. Theref ore the master 
of the No. 7 was navlgating in the dark, exceptlng as regards a beat at some 
distance ahead of him and exceptlng what mlght be on hls starboard hand. 
I do not see why after the Dlctator got turned around and on her course up 
river she should oot hâve been seen, and I do not see why she was not justifled 
In taklng a course over to the left hand slde of the channel. 

There was another New York & New Haven Transfer No. 1, with two car- 
floatsone on each slde, coming down the river in advance of the No. 7. There 
was very Uttle distance between them, It bas been estimated I think about 
250 feet between the tows, the No. 7 being somewhat further to the westward. 

The flrst:sjgnal that was given by the Dlctator was not answered by No. 7 
but was answered by No. 1 and they agreed — if it can be considered as an 
agreement, because It is claimed by the Dlctator that the signal was not de- 
slgtjed fpiî„ISrp.;l,,that it was designed for No. 7. However that may be, it was 
an agreement for a starboard passage. No. 7 dld not see the Dlctator at that 
tlme and apparently dld not hear her whistle. I do not know why, but the 
absence of a lookout Is very significant as an explanation. The master of 
No. 7 — who was only an extra man, and although he had a master's papers, 
had apparently had very little expérience as a master — was In this case aeting 
only as an extra man, one who is put on In case of emergéhcy or deflciency of 
help and but for a short tlme. Whlle I do not mean to say he was not gen- 
erally compétent yet I cannot avold concinding that In vlew of what happened 
he was Incompétent In some respects, elther In attention or knowledge of 
what should be done, becâuse wien the 'Dlctator blew and continued to blow 
signais of two whlstles they should hâve been heard and observed by the mas- 
ter of No. 7. Although the stàte stâtute requîtes boats to navigate In the 
mlddle of the river, and that rule appllés to the river up as far as Blackwells 
Island, In thIs case It could not apply as far as Blackwells Island because the 
rocks there 'prevented ils belng bbeyed. The rocks extend down for some dis- 
tance, a half a mile or more, from the end of the Island. The Dlctator chose 
to navigate In the channel on the eastem slde of the Island and there was no 
reason why she should not bave gone there. Havlng concluded to take that 
course she tumed up the rivet so that she was then showing her green Ught 
to Transfers No. 7 and No. 1 coming down the river and seelng their green 
llghts. Under those clrcumstances she ;blew a signal of two whlstles and 
worked over éotaewhat neâiér the rockô' so that at the tlme of the collision 
it is said she was only 50 Or 60. feet away from them and' the Acme, after she 
broke loose from the Dictatoi and befote she was lecovered by the tug actually 
dld strike the rock. Therefote, it appears that the Dlctator could not hâve 
gone any further than she dld on that slde. The only question Is whether she 
had any rlght to go there at ail. 

I do not tbink that the statë statuté should prevail hère because, although 
In terms It extends to Bladkwells Island, thèse rocks werè an extension of 
Biaclïwells lèland and were such an extension as to force the Dlctator to de- 
tétihlne conslderably befote she got to Blackwells Island whether she woûld 
gb one way or the other and when she èot up to the rocks she was obllged 
to foUow the chaiinel she wâs in. With respect to the nartow channel rule 
ol course she was violating that rule, she was on the wrong slde of the chan- 
nel But, as I say, I believe she was Justifled In going there because of thfr 
pécnllar condition which existéd aroùnd the float bridges of the Long Island 
Eallroad Ferty slips on the iBrooklyn sl(Je. The tugs there were occupylnff 
those slips and maneuvêring around thfet'é with floats and the Dlctator, In go- 
ing up the river, would hâve been very muchembarrassed by the présence of 
tUp^ tngs «nd tows that were maneuvêring there, and would also hâve been 
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embarrassed by the prcsénce of No. 1 on the left hand slde of the channel. I 
doubt very much If there was room for her to pass between No. 1 and No. 7. 
The channel is not very wide there, It bas been stated that it Is 500 or 600 feet 
but I thlnk that Is not enough, it is probably 800 or 1,000 feet at least ; so that 
there was not really a great deal of room there after the Dictator got in that 
channel. 

As regards the fault of this collision. No. 7 was undoubtedly In fault, ac- 
cording to her own admission. She had no lookout and her master could not 
see over her cars anything that was very near — although that may not hâve 
any bearlng on this collision because he could see over them at a distance and 
if doser at hand he could see on the starboard side. 

There has been some critlcism made on the whistle of the No. 7 and that has 
been denied. I do not pay much attention to that I think the whistle was 
probably ail right The difflculty was that the No. 7'8 whistle was not used un- 
til almost the last minute and then the signal was one blast, whlch was manl- 
festly impossible to be obeyed at that time. 

The Dictator was navlgating according to her vlew in the best way to avoid 
thèse varions vessels which occupled the other side of the channel and, while 
Bhe was teolinically violatlng the narrow channel rule I do not think that 
violation was the cause of this collision. I thlnk it was altogether brought 
about by the neglect of No. 7 to see what the Dictator was trying to do and 
to pay attention to conform her navigation to what was obvlously a safe way 
of passing in vlew of ail the circumstanees. 

I therefore allow a decree agalnst the No. 7 and dlsmiss the libel as to the 
Dictator. 

James T. Kilbreth, for appellant. 
Alexander & Ash, for the Dictator. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
PERCURIAM. Decree affirmed, with costs. 



PEICB V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1909.) 

No. 1,660. 

COCBTS (S 405*) — ClKCUIT CûUBT OF APPEALS— MODE OF REVrEW— StATUTES- 

Act Oong. June 30, 1906, c. 3934, § 3, 34 Stat. 815 (U. S. Comp. St. Supp. 
1907, p. 798), provides that an appeal shall lie from ail final judgments and 
decrees of the United States Court for China to the United States Court 
of Appeals for the Ninth Circuit, and thence to the Suprême Court of the 
United States in the same class of cases as those in whlch appeals and 
writs of error are permitted to judgments of such Court of Appeals In 
cases comlng from District and Circuit Courts of the United States, and 
that such appeals or writs of error ehall be regulated by the procédure 
governing appeals within the United States from the District Courts to 
the Circuit Courts of Appeal and from the Circuit Courts of Appeal to the 
Suprême Court of the United States, respectlvely, so far as the same shall 
be applicable, and that the courts are empowered to hear and détermine 
appeals and writs of error so taken. Beld, that such act recognlzes a dis- 
tinction between cases at law and In equlty and admlralty, and that a 
Judgment from such court erroneously brought to the Circuit Court of Ap- 
peals by appeal, instead of by writ of error, should not be revlewed, though 
the record contained ail the essential éléments of a record brought up by 
writ of error. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 405.*] 

'Tôt otber cases see same tpplo & S nhiibek lu Cec. & Am. Dlgs. 1907, to dat«, & Rep'r Indexes 
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Appeal from the United States Court for China. 
See, aiso, 15é IÇ'ed. 950, 85 C. C. A. 247, 15 L. R. A. (N. S.) 1372. 
Jernigan & Fessenden, Wm. S. Fleming, and Bert Schlesinger, for 
appellant. 

Robert T. Devlin, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This cause cornes hère from the United 
States Court for China, established by Act Cong. June 30, 1906, c. 
'3,934, 34 Stat. 814 (U. S. Comp. St. Supp. 1907, p. 797), the third sec- 
tion of which act is as foUows: 

"That appeals shall lie from ail final Judgments or decrees of sald court to 
the TJnited States Circuit Court of Appeals for the Nlnth Circuit, and thence 
appeals and wrlts of error may be tàken from the judgments or decrees of 
the said Circuit Court of Appeals to the Suprême Court of the United States 
in the same dass of cases as those in which appeals and wrlts of error are per- 
mltted to judgments of sald Court of Appeals in cases coming from District 
and Circuit Courts of the United States. Said appeals or writs of error shall 
• be regulated by the procédure goveming appeals within the United States from 
the District Courts to the Circuit Courts of Appeal, and from the Circuit 
Courts of Appeal to the Suprême Court of the United States, respectively, so 
far as the same shall be applicable ; and sald courts are hereby empowered to 
hear and détermine appeals and writs of error go taten." 

In the rçcent case of Toeg v. Suiïert (decided February 1, 1909, C. 
C. A.) 167 Fed. 125, we said: ^ 

"It Is apparent upon a reading of this section that it was the intention of 
Congress to recognize the distinction between cases at law and cases in equity 
and admiralty, and to provide that the mode of procédure by which the ap- 
pellate jurlsdiction of this court may be Invoked shall conform in ail respects 
to the statutes and rules of court goveming appeals and wrlts of error from 
district and circuit courts. The statute is not unlike the statute which was 
construed in Chase v. United States, 155 U. S. 489, 15 Sup. Ct 174, 39 L. Ed. 
234. The case could bave been brought only to this court upon writ of error." 

The appeal in that case was accordingly dismissed. 

In the présent case it is insisted that, although the procédure is in 
the record -designated as an appeal, yet that the record contains ail 
of the essential éléments of a writ of error, and that consequently the 
mère misnomer should not deprive the appellant of his right to hâve 
his case reViewed. 

An examination of the record shows that a bill of exceptions was 
presented by the défendant in the court below and settled by the trial 
judge, and that an assignment of errors was likewise presented by 
the défendant, Ellong with a pétition for an "allowance of appeal 
* * * for the reasons specifîed in his assignments of error herein," 
and praying that the transcript, papers, and proceedings be sent to 
this court, upon which proceedings the court below made an order al- 
lowing an appeal and directing a "certified transcript of the record, 
testimony, exhibits, Euid ail proceedings herein be fort^iwith transmit- 
ted to said United States Circuit Court of Appeals of the Ninth Ju- 
dicial Circuit." The record further shows a citation admonishing the 
appellee to "appear at this court within 30 days from the date of this 
writ, pursuant to an appeal filed in the clerïc's office of the United 
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States Court for China, wherein S. R. Price is the défendant," issued 
in the name of the dhief Justice of the United States, signed by the 
judge of the United States Court for China, and attested by the clerk 
of that court, and that a deposit of money was made with the clerk 
of the court in lieu of a bond for costs in the appellate court. 

We are not authorized to abolish the distinction between a writ of 
error and an appeal, and, as in this case no writ of error was in fact 
issued, we hâve no jurisdiction of the suit. Ex parte Ralston, 119 U. 
S. 613, 614, 7 Sup. Ct. 317, 30 L. Ed. 506; Mussina v. Cavazos, 6 
Wall. 355, 356, 18 L. Ed. 810; Bondurant v. Watson, 103 U. S. 278, 
26 L. Ed. 447. 

The appeal is dismissed. 



DENNING WIRB & FENCB CO. v. AMERICAN STBEL & WIRB CO. OF 

NEW JERSEY. 

(Circuit Court of Appeals, Eighth arcult April 10, 1909.) 

No. 2,866. 

1. Patents (§ 6*)— Stjbject of Patents— Functioks of Machine, 

The mère functlon or opération of a machine or other device, as dls- 
tinguished from the machine or device Itself, is not patentable. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 5 ; Dec. Dlg. S 6.»] 

2. Patents (§ 7*)— Subjeot of Patents— Pbocesseb. 

A patent cannot cover generally any and every means or method for 
producing a glven resuit 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 6; Dec. Dig. g 7.*] 

8. Patents (§ 6*)— Subject of Patents— Machines. 

Whlle the principle of a machine or device and the mode of its opéra- 
tion are required to be set out in the spécification of a patent therefor, 
they cannot be made the subject of a patent, but only the machine or de- 
vice itself is patentable. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 5 ; Dec Dig. { 6.*] 

4. Patents (§ 6*)— Subject of Patents— "Functions of Machine." 

The phrase "functions of a machine," as used in the patent law, de- 
flned as that power or property of the machine of actlng in the spécifie 
manner designed or intended by its construction ; In other words, that 
whlch the machine is designed to do,, as dlstlnguished from the machine 
itself, and from the product of its action on something extemal to Itself. 
[Ed. Note. — For other cases, see Patents, Cent Dig. § 5; Dec. Dig. | 6.* 
For other définitions, see Words and Phrases, voL 6, p. 5229 ; vol. 8, 
p. 7748.] 

6. Patents (§ 157*)— Construction — Genebal Rulbs. 

A patent Is a contract, and the rules for the construction of contracts 
generally control in its interprétation ; and when its terms are plaln, and 
the intention of the parties clearly manifest therefrom, they must pre- 
vail ; but if its expressions are amblguous, or Its validlty or any claim is 
doubtful, that construction will be given whlch wlU sustain rather than 
destroy the patent. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §S 229, 230; Dec. 
Dig. § 157.*] 

*For otber cases see same toplc & ! numbsb in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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f A DÇ^ çomb^atlon of old éléments or déviées whereby a new and usfr- 
fui pr64tict^?i prbdùced or an old product Is attained in a more efficient 
and ecoiiomïcàl "way may be protected by a patent. 

[Ed. Nbté.^For other cases, see Patents, Cent. Dig. § 49; Dec. Dig. § 
42.*] 

7. Patents (§ .328*) — Validity a.nd Infbikobment — Machine ïoe Makinq 

WlBE Fenob. 

The Bâtes patent No. 577,639, for a machine for making woven wire 
fence,» Is not Invalid on the ground that its clàlms are for a mode of opéra- 
tion or principle or functlon of a machine, but Is for the machine itself, 
designed to produce à certain deserlbed f abric ;■ nor are the clalms so 
broad as to include any and every machine for making thls same fabrlc, 
but It Is for a new and novel combinatlon and discloses invention. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

8. Patents (§ 237*)— Infbingement— "Mechanical Equivalent." 

The term "mechanical équivalent," as used in the patent law, means 
that each of the Ingrédients comprlsing the Invention covers every other 
ingrédient which in the same arrangement of the parts will perCorm the 
same function, if that was well known as a proper substltute for the one 
deserlbed in: the speelflcation at the tlme of the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §1 374, 375; Dec. 
Dig. § 287.» 

For other définitions, see Words and Phrases; vol. 5, p. 4461.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa, 
1 For opinion below, see 160 Fed. 108. 

Thomas A. Banning (Grimm, Trewin & Moffitt and Banning & 
Banning, on the brief), for appellant. 

, Thomas W. Bakewell and Paul Bakewell (Charles MacVeagh, on 
thé brief), for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

PER CURIAM. The Circuit Court rendered a decree which sus- 
tained claims.numbered 1, 8, 3, 4, 6, 6, 7, 8, 9, 10, 11, 19, 27, and 35 
of letters patent No. 677,639, issued on February 23, 1897, to Albert 
J. Bâtes, for improvements in wire-fence machines, and adjudged 
that machines made in accordance with the spécifications of letters 
patent No. 788,305, issued on April 25, 1905, to Joseph M. Denning, 
■ï\>ére infringements thereôf. The Denning Wiré & Fçnce Company 
appealed from that decree, and its coùnsel by brief and oral argument 
hâve „presented every fact ajtid rule of law that learning, ability, and 
ingeriuity could discover to sustain its appeal. Every position of the 
court has been reviewed in ,the light of the objections to it which hâve 
thusjbeen urged upon oùr çonsidefàtiqn, and our conclusion is that 
the decree below was right apd thatit must be sustained. . The opin- 
ion df Judge Henry T. Reed in the court below so logically and clear- 
iy Statiîs this Case, and the reasons why the decree was rendered, that 
it is approved and adopted as the opinion of this court. It reads in 
this way: 

"Keed, District Judge. Congress has enacted, in substance, that any person 
who has Invented or discovered any new and useful art, machine, manufacture, 

*For other oases ses same toplo & S nttmbbb in Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexas 
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or composition of matter, or any new and useful Improvements thereof , not 
known or used by others before hls Invention or dlscovery, may, upon com- 
pllance with the law, obtaln a patent therefor; that before he shall recelve 
such patent he shall make written application for the same, and file therewlth 
in the Patent Office a written description of the Invention, and of the manner 
of inaklng and using it, in such f uU, clear, and exact terms as to enable any 
person sklUed In the art or science to whlch It appertains to make, construct 
compound, and use the same ; and. In case of a machine, he shall explain tha 
prlnclple thereof, and the best mode In whlch he has contemplated applying 
that prlnclple, so as to dlstlngulsh It from other Inventions, and shall partic- 
ularly point out and dlstlnctly clalm the part, Improvement, or comblnatlon 
which he clalms as hls invention; that, when the nature of the case admlta 
of drawlngs, the appUcant shall furnish the same, whlch shall be flled in the 
Patent Office as a part of the spécifications, and a copy of the spécifications 
shall be annexed to the patent, if issued, as a part thereof. Eev. St. § 4883 
<U. S. Oomp. St. 1901, p. BS81) et seq. 

"ïhe granting of the patent Is presumptlve évidence of Its validlty, and of 
the novelty of the Invention. Smith v. Goodyear Co., 93 U. S. 486-498, 23 L. 
Ed. 952 ; Cantrell v. Wallick, 117 U. S. 689-695, 6 Sup. Ot. 970, 29 Li Ed. 1017. 

"The grounds of the alleged Invalldity of the several clalms of thls patent 
may be stated and consldered in the order In whlch they are presented In the 
brief of défendants counseL 

"The flrst ground ,so presented, and it applies to ail the clalms involyed, Is: 
'That fhey are funetioual ; that the mechanlsm is descr*bed by the work- that 
It does; that the clalms are not Umlted to any partit alar or spécifie mech- 
anism, but are worded broad enough to Include ail klnds of devices and mech- 
anisms for doing the work and performing the functions specified.' Thls In 
reallty spécifies two distinct and separate grounds, upon each of whlch the 
validlty of thèse clalms Is challenged, vlz.: (1) That the clalm Is only for 
the functions of certain mechanlsm, and not for the mechanisms or comblna- 
tlons thereof; and (2) that If they are for a comblnatlon of the mechanisms 
mentloned, then they are so broad as to Include every and any klnd of mech- 
anlsm or combinatlons thereof for maklng wlre fence, and cannot therefore 
be upheld. 

"Elaborate and forceful arguments, with many citations of authorltles, are 
presented by counsel of the respective parties in support of and against thèse 
and the other grounds urged against the validlty of thèse clalms of thls patent. 
Only brief référence to some of them can be made without unduly extendlng 
the opinion. 

"That the mère function or opérations of a machine, or other devlce, as dls- 
tingulshed from the machine or devlce Itself, are not the subject of a patent, 
Is well settled. Corning v. Burden, 15 How. 252, 14 L. Ed. 683 ; Burr v. Duryee, 
1 Wall. 531, 17 L. Ed. 650 ; Westinghouse v. Boyden Power Brake Co., 170 U. 
S. 537-557, 18 Sup. Ct. 707, 42 L. Ed. 1136; National HoUow B. B. Co. v. Inter- 
changeable B. B. Co., 106 Fed. 693-708, 45 C. C. A. 544. And a patent ooverlng 
generally any and every means or method for producing a given resuit cannot 
be upheld. O'Eelley v. Morse, 15 How. 62, 14 U Ed. 601 ; Leroy v. Tatham, 14 
How. 156, 14 L. Ed. 367 ; The Téléphone Cases, 126 U. S. 531-534, 8 Sup. Ot 
778, 31 L. Ed. 863. 

"Whether or not a given case falls wlthln the gênerai rules thus stated dé- 
pends of course upon its own facts. The flrst question then is, What are the 
functions of a machine or other devlce, that are not the subject of a patentî 
In Corning v. Burden, 15 How. 252, 14 L. Ed. 683, Mr. Justice Grler, in stating 
the distinction between a process and a machine, sald: 

" "The term "machine" Includes every mechanlcal devlce or comblnatlon of 
mechanical powers and devices to perform some function and produce a cer- 
tain effiect or resuit. But where the resuit or effect Is produced by chemlcal 
action, by the opération or application of some élément or power of nature, of 
one substance to another, such modes, methods, or opérations are called "pro- 
cesses." A new process Is usually the resuit of a dlscovery; a machine, of 
Invention. • * * But the term "process" Is often used In a more vague 
sensé In whlch It cannot be the subject of a patent. Thus we say that a board 
Is uudergoing the process of belng planed, grain of belng ground, Iron of be- 
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Ing hammereâ or rolled. Hère the term Is used subjectlvely or passively a» 
applled to tteaimaterlûl operated on, and not to the method or mode of pro- 
duclng that operattoû, which Is by meelianlcal means, or the use of a machine, 
as distlnguished f rom a proœss. In this use of the term it represents the 
function of a madilne, or the efCect produced by it on the material subjected 
to the action of the machine. But It is well settled that a man cannot hâve 
a patent for the function or abstract effect of a machine, but only for the ma- 
chine wlilch produces it' 

"In Le Roy v. Tatham, 14 How. 196, 14 L. Ed. 867, the clalm of the patent 
involved was as follows: 'What we claim as our invention Is the comblna- 
tlon of the following parts, to wit, the core and bridge or guide pièce, the cam- 
ber, and the die, when used to form pipes of métal under beat and pressure 
in the manner set forth, or in any other manner substantlally the same.' The 
Circuit Court chargea that thls patent was not ohe for the comblnatlon of the 
différent parts of the machlnery described, but was one for bringlng a newly 
dlscovered prlnclple Intp practlcal application, by which a useful article of 
manufacture Is produced, and wrought pipe made as distlnguished from cast 
pipe. Héldi that thls was a wrong construction of the patent, as It was for 
the comblnatlon of machlnery only; and whether or not the alleged newly 
developed propérty of lead used in the formation of pipes mlght hâve been pat- 
ented If dflimed as described, wlthout the Intervention of machlnery, was not 
In the case. In the course of the opinion it is sald: - 

" *The WOrd "prlnclple" Is used by elementary wrlters on patent subjects, 
and sometlmes In adjudications of courts, with such a want of précision in Ita 
application as to mislead. It is admitted that a prlnclple is not patentable. A 
prlnclple. In the abstract, is a fundamental truth, an original cause, a motive; 
thèse cannot be patented, as no one can clalm in elther of them an exclusive 
rlght. Nor can an exclusive rlght exist to a new power, should one be dls- 
covered in addition to those already known. Through the agency of machlnery, 
a new steain power may be sald to hâve been gênera ted. But no one can ap- 
proprlate thls power excluslvely to hlmself under the patent laws. The same 
may be sald of electrlclty, and of any other power In nature, which is allke 
open to ail, and may be applied to useful purpoees by the use of machlnery. 
In ail such cases, the processes used to extract, modify, and concentrate the 
natural agencies constltute the invention. The éléments of the power exlst; 
the Invention is not in discovering them, but in applylng them to useful ob- 
jects. Whether the machlnery used be novel, or consist of a new comblnatlon 
of parts known, the rlght of the Inventor is secured against ail who use the 
same mechanical power, or one that shall be substantlally the sama A patent 
is not good for an efCect, or the resuit of a certain process, as that would pro- 
hlbit ail other persons from making the same thlng by any means whatsoever.' 

"Burr V. Duryee, 1 Wall. 5S1, 17 L. Ed. 650, was a suit for an alleged In- 
frlngement of the original and relssued letters patent for an Improvement in 
machlnery for making hat bodles. The original patent was held valld, but 
not to hâve been infringed by defendant's. The spécification of the reissued 
patent descrlbes the machine much as It was described in the original, and 
continues, 'The sald mode of opération invented * * • Is embodied In the 
following description,' and the clalm Is modlfied to oonform to the description. 
Pages 567-576. The reissued letters patent was held vold. In the course of 
the opinion Mr. Justice Grler, at page 570, says: 

"'The law requires that the speclflcatlon should set forth the prlnclple and 
the several modes in which the patentée bas contemplated the application of 
that principle, 6r charaeter, by which it may be distlnguished from other in- 
ventions, and shall particularly point out the part, Improvement, or comblna- 
tlon which he cMms as hls own invention or dlscovery. We find hère no au- 
thorlty to grant a patent for a prlnclple or mode of opération, or an idea, or 
any other abstraction. A machine is a concrète thlng conslstlng of parts, or 
of certain devices and comblnatlon of devioes. The principle of a machine l8 
properly deflned to be Its mode of opération, 6r that peculiar comblnatlon of 
devices which dlstingulsh It from other machines. A machine is not a prin- 
ciple or an idea. The use of Ill-deflned abstract phraseology is the fréquent 
source of error. • • » Because the law requires a patentée to explaln the 
mode of opération of hls peculiar machine, which distingulshes it from othera. 
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it doea not authorlze a patent for a "mode of opération" as exhlblted In a ma- 
chine. • * * The spécification of thls relssued patent, instead of descrlb- 
Ing, flrst, the machine and the several devices, which exhlblt its pecuUar mode 
of opération In order to produce the desired efiCect, and stating what the 
patentée clalms as his peculiar invention, commences by describlng "a mode 
of opération" as the thing Intended to be patented, and uses thèse words, "The 
sald mode of opération, * * * la embodied in the following description of 
the mode of application." The clalm is for the mode of opération, substantial- 
ly as hereln described. We hâve no leisure for a further development of this 
novel form of patent, or how, by the use of gênerai and abstract terms, the 
spécification is made so elastic that it may be construed to clalm only the ma- 
chine, or so expanded as to Include ail previous or future Inventions for the 
same purpose. * • * In this case we hâve an attempt to couvert an Im- 
proved machine into an abstraction, a princlple or mode of opération, or a still 
more vague and indefinite entlty of ten resorted to in 'argument — an Idea.' 

"In Westlnghouse v. Boyden Power Brake Co., 170 U. S. 537-557, 18 Sup. 
et. 707, 716, 42 L. Ed. li36. Mr. Justice Brown, after revlewlng the prior 
décisions, sald: 'Where the process is simply the function or operative efCect 
of a machine, the cases are conclusive agalnst its patentability ; but where it 
Is one whlch, though ordlnarily and most successfuUy performed by machlnery, 
may also be performed by simple manipulation, such, for instance, as the fold- 
Ing of paper in a peculiar way for the manufacture of paper bags, or a new 
method of weavlng a hammock, there are cases to the effect that such a pro- 
cess is patentable. ♦ * * But this case does not call for an expression of 
our opinion upon thlr point, nor even upon the question of whether the func- 
tion of admittlng air direetly from the train pipe to the brake cylinder be not 
patentable (as held by the Court of Appeals), slnce there is no clalm made for 
thls in thls patent, and the whole theory of the spécification and clalms is 
based upon the novelty of the mechanlsm.' It is then held that the claim is 
not infrlnged by defendant's patent 

"In National Hollow B. B. Co. v. Interchangeable B. B. Co., 106 Fed. 693- 
708, 45 C. C. A. 544, the spécifications upon which daims 1, 2, and 7 of the 
second Hiens patent there Involved, rest, descrlbe the means of producing the 
so-called 'camber,' or the compression member of the brake beam,, as 'The 
turning of the nuts upon the ends of the tension rod, or member of the beam, 
thereby causing the compression member to arch or curve, and thus produce 
the desired adjustlble elastlcity or resillence in the beam.' In speaking of this, 
the court, at page 708 of 106 Fed. and page 559 of 45 C. C. A., says: 'The cam- 
ber or resillence In the beam Is one of the products or functlons of the air- 
brake beam of the first patent; not, indeed, the ultlmate function which 
that beam was creatcd to perform — ^the function of stopplng cars — but never- 
theless a function of that device, because It may be produced by the use of 
that combination by simply turning the nuts upon the ends of its tension rods. 
Now, the function or resuit of the opération of a machine or comblnaton is 
not patentable, and therefore the camber In the beam (Its sprlng or resillence^ 
could not be monopollzed by means of a patent The means, the mechanieal 
device, by which that camber was produced, ànd that alone, was capable of 
protection by such a franchise.' There, the attempt was to monopolize the 
function or opération of a device actlng upon, or wlthin, itself, and not a de- 
Tice or machine designed to act upon something ertemal to itsebf. 

"Other cases are to the same effect; and the rule deducible from the an- 
thoritlee Is that whlle the princlple of a machine or device and the mode of Ita 
opération are requlred to be set forth in the .spécifications, thèse are not the 
subject of a patent but only the machine or device Itself may be patented. 
True, In some of them It Is sald that the resuit of the opérations of a machine 
Is not the subject-matter of a patent; but the word 'resuit' is obviously so 
used to express the thought that the efCect or resuit of the opérations of a 
machine may not be exclusively approprlated to prevent others from accom- 
plishing the same results by substantlally différent means. Le Roy v. Tatham, 
14 How. 156-174, 14 L. Ed. 367; O'Relley v. Morse, 15 How. 62-119, 14 L. Ed. 
601 ; Mitchell T. Tllghman, 19 WaU. 392, 22 I^ Ed. 125; Bobinson on Patents, 
J147. 



"X» «yMbïOR^tls flbiat the effect or uesnlt of theroperatlons, çf i^rjÇiaci^iintî ni^y 
not be pafteaitî^lflfat least InajCcurat^ï |©r If the regult of suçh «pesations ùpw 
mmii ohiediiamrttîloxn the mticlilseiltself, is to ppoduce a nçw and.usefïil 
article of iiiaimf^cfu^e not before kijotwii, that product inay be (fhe snbject of a 
patent apart from the machine whicli produces It , 

"Tbe most ijsaal signification of the word 'functlon' is:,, 'Thf fulfllment or 
dJscbarge of a s^ duty or r^uirenient; exercise of a f açulty ^ îtjiat power of 
acting in a speclflc way whipb appOTtains to a thlng by ylrtu^of Its spécial 
constitution.'; iiC^ntBryDlctlonary..: ..;, 

, "An exact deflfliti<;>n of the phrase 'fnnctlons of a machine,', that wlU apply 
In ail cases arip^g.nnder thp patent JgjW» may not be readiJy/fQjçmulated; nor 
laitiadvlsable tbat,lt shouldbe atteœpted, for It Is impo?slble,,to foresee the 
cômblnatlons of éléments that may be,niade to produce new results. Westing- 
hpuse V. Boyden Power B^ake Oo., 17C> Ç. S. 537-557, 18,§HP, Ct. 707, 42 L. 
Ed. 1136. Bnt for presenl; purposes ^t inay be ^ald to be that power or prop- 
ei;ty of the machine of acting In the spécifie manner deslgn§d|(Qr Intended by 
Ita construction ; In other words, that 'w^hlch the mathine is ^èstgned to do, as 
dlstlnguished from the maclilne itself, .and from the product oflts action upon 
somethlng extemal to itself. , n . :- i / >?!? 

"Are thèse several claims^f this pateiJt In question for the, 'functlons of a 
machine,' as so understood» or are Ûiey, for a machine that Is endowed wlth 
certain functions? This Is.to be.d^eterintaed from the langyage of the several 
olatms, considered in connection withi the spécifications and drawings which 
are a part thereof. The speclflcatlops are as foUows: 

'"Be It knpwn that I, Albert J. Bâtes, * * » hâve Inyented certain new 
and juseful Improvements In wire-fence machines, of whlch the foUowing Is a 
full; çlear, and, exact description suçh as wlll enable other», slsiUed in the art 
to which It appertalns to maJie and use the same: j , 

" 'The Invention relates tO; the manufacture of woven-wire: fences; and the 
gênerai object In vlew Is to mak'e by machipery, at one opération, in continu- 
pus lengths, a complète fençlng or fenoe fabric, consistlng ofa plurallty of 
longitudinal strand-wlres. having transverse stay-wires or braces spannlng the 
spaces between the strandiwires, and secuped thereto, sp as to connect them 
together, and strengthen and support them. > ; i 

" 'Thls style of fenclng Is not new, and It bas already been inropoeed to make 
the same by machinery at qne continuons opération, but in doing so the trans- 
ver^e stay-wlres correspondlng to the. spaçes between the strand-wlres bave 
been divided Into sets or groups, the Indlyldual wlres of which correspond on- 
ly to alternate spaces between the strand-wlres, and thèse sets pr groups hâve 
l»een fed In and secured to the strand-wlres altemately, so that In the com- 
pleted fenclng the stay-wlres are not continuons across the fabric, but are so 
Ipcated and arranged that at'any glven point of the fenclng only alternate 
spaces between the strandîWlres are crossed, the other spaces not being cross- 
^ by the stay-wlres, and the longitudinal wlres not belng connected at ail at 
that point. 

" 'It Is the partlcular objeçt of the présent Invention to provide a machine 
that wlll make this klnd of fenclng, sp that in the completed fabric ail the 
longitudinal wlres, or as many as may be deslred, wlll be connected together 
by transverse stay-wires that, are practlcally continuons and in Une wlth one 
another, and thls I accompUsh by feedlng ail the stay-wlres. In slmultaneously 
and In Une wlth one another crosswisepl "the strand-wlres, and securlng them 
to the strand-wires and to one another, thereby producing afenclng of superlor 
strengfh, rlgldlty, and efféctlv€sness and Pf a greatly Improved appearance; 
ànd;the Invention conslsts In a machine organlzed and having itej éléments com- 
bined as hereinafter clalmed and as contained in the machine herein Ulustrat- 
ed and described as the beat embodiment of the Invention at thls time known 
,tp,ine,'r . 

"Aceompanying the spécifications and fprmlng a part thereof are twenty- 
four drawlngs; representlng différent parts of the machine. Thèse parts, and 
their : combinàtlons wlth eacb^other to form the completed machine, the man- 
ner in which they are design ed to act together and upon the wire fed Into 
the machine to produce a completed fence fabric, are described wlth much 
détail, and Ulustrated by ai»propriate références to the différent drawings. 



DENNING WIKB & FENCE OO. V. AMEKIOÀN STEEL * WIEE CO. 799 

After so dèscrlbing the several parts, the construction of the machine, and the 
manner of its opération, the spécifications continue: 

" 'In the foUowing claims I do not wish to be understood as llmitlng myself 
as to the détails of construction of the indîvldual éléments golng to make up the 
several parts or combinatlons of the machine herein lllustrated and descrlbed, 
as I regard the invention as of a cHaracter to admit of variations of thèse dé- 
tails withln considérable limlts wlthout departing from its spirlt or scope. 
For example, the détails of the coilers, the cutters, the feeding and take-up 
mechanisms, and other parts may be differently constructed so long as the 
organizatlon, relative arrangement, and combinatlons are preserved, and the 
framing of the machine, the gearln^i etc., are features that admit of a wide 
range of ûodiflcation within the skill of the designer and machine-constructor. 

" 'Havlng thus described the invention, what I claim, and désire to secure, is: 

" '(1) In a wire-fence machine, the comblnation of mechanlsm for intermit- 
tently feeding a plurallty of longitudinal strand-wlres, mechanlsm for inter- 
mittently feeding a plurallty of stay-wires simultaneously and transversely of 
the strand-wlres, mechanlsm for cutting ofC sultable length of the stay-wlres to 
span the space between the strand-wlres, and mechanlsm for simultaneously 
coiling the adjacent ends of the lengtbs of the stay-wlres around the strand- 
wlres.' 

"The other claims vary somewhat In tbelr phraseology, and some are répéti- 
tions to some extent of others ; but each Is for a comblnation 'In a wire-fence 
itachine' of mechanisms deslgned to act together and upon wire fed Into the 
machine so as to guide it through the same and to différent parts thereof , cut- 
ting, Intercoillng, and transformiug It into a completed fence fabrlc as it 
passes through and émerges from the machine. 

"A patent Is a contract between the government and the patentée, whereby 
the latter is granted the exclusive right to make, use, and vend hls invention 
for a specified time, after which such rlght Is to Inure to the beneflt of the 
public. Seymour v. Osborne, 11 Wall. 516-533, 20 L. Ed. 33. And the rule for 
the construction of contracts generally controls in Its Interprétation, and when 
Its terms are plain, and the intention of the parties clearly manlfest therefrom, 
they must prevall. If Its expressions are amblguous, or Its valldlty or any 
claim thereof is doubtful, that construction wUl be given to it whlch wlH up- 
bold, rather than that which wlU strlke down and deStroy, the patent. Na- 
tional HoUow B. B. Co. v. Interchangeable B. B. Co., 106 Fted. 693-701, 45 C. 
O. A. 544 ; Jewell Filter Co. v. Jackson, 140 Fed. 340-343, 72 C. C. A. 304. 

"The spécifications are a part of the patent (Rev. Stat. § 4884 [V. S. Oomp. 
St. 1901, p. 3881]) ; and the claims will be corisldered in connection with such 
parts of the spécifications as are applicable thereto In determining thelr mean- 
ing. WIth thèse principles In mind, what is the meaning of thèse several 
claims? The patentée says: 

" 'Havlng thus described the Invention, what I claim and désire to secure is: 

" 'In a wire-fence machine, the comblnation of (1) mechanlsm for inter- 
mlttently feeding a plurallty of strand-wlres ; <2) mechanlsm for intermittently 
feeding a plurallty of stay-wlres simultaneously and transversely of the strand- 
wlres ; (3) mechanlsm for cutting off sultable lengths> of the stay-wires to span 
the spaces between the strand-wlres ; and (4) mechanlsm for simultaneously 
coiling' the adjacent ends of the lengths of the stay-wlres around the strand- 
wlres.' 

"Thè others are in substantlally the same form. Standing alone, the claims 
are plalnly for a comblnation of four groups of mechanisms Into a 'wire-fence 
machine' ; but the machine itself , and its princlple and mode of opération are 
not, and cannot be, accurately described wlthout the aid of drawings or a 
model, and an attsmpt to do so would be unavalling. The spécifications, how- 
ever, and the drawings which are a part thereof, particularly describe, and 
plainly show, a machine the principles and mode of opération of whlch, and 
the several éléments composing the same, are exactly described and clearly 
set forts with much détail ; and the plain meaning of the language of the sev- 
eral claims in connection wlth the spécifications applicable to each is a dis- 
tinct claim for a machine that, when buUt and operated In the manner de- 
Bcrlbed and pointed out, will produce a wire-fence fabric, and Is not a claim 
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for a, 'mo«î^;Of opération,' a 'prlnclpje', or a functlon of a machine or any part 
therèof, apart from the machine itself. , 

"A^e thejig^Y^*! pl»^s so broad as to Include any and every klnd of a 
machioé iipi; ,î^alilj;ig a woven wire^ence fabric, sucti as is describéd? Thl3 
question hàs bèefe càrefully considered, and it must sufflce to say that they are 
not. -The ^pecl^cations elearly descrlbe th» seyeral component parts, and their 
combinatlon to form a new machine ; and the clalms are only for the comblna- 
tion of the juefjhaplsms, or their substantial équivalents, within the scope of 
the organisation as descrlbed, to do the worli.that thls machine is deslgned 

to do. .,,ï," \,:,,,. 

"It will be obserted that none of the clalins contaln the words <isubstantlally 
as describéd,' or ^ords of slmilar import; and It is urged that thlS" omission, 
in connection wlth the paragraph immedlately preceding the clalms, shows 
the Intention of the patentée to malse the clalms so broad as to include ail 
other means of making a woven' wlre fence. Many authorities are elted to 
show the purpdsé of the use of such words in the clalms. They are doubtless 
used to limit the clalms to substantlally the descriptions set forth ; or, if the 
description should be lacking In perspiculty, they may permit such latitude In 
construction as will cohf orm the part substantlally to that describéd. If neces- 
sary to save the patent, thèse words will be cohstrued into the claim. Hobbs 
V. Beach, 180 U. S. 38a-400, 21 Sup. Ot 409, 45 X. Ed. 586. But It Is said that 
thls will not be done when it appeaps that their omission is Intentlonal, and 
for the express purpose of making the clalm soferoad as to Include every other 
device or means for aeeomplishing the same iesult But the speciflcations 
upon which thèse several clalms. rest are so expUclt that neither the use nor 
the omission of thèse words can aflect the meaning of thèse clalms. The con- 
clusion, therefore, Is that the flrst ground urged agalnst the valldity of the 
clalms isi not tenable. 

"The second ground is that the devlces and mechanlsms called for in each 
claim are only the devlces and mechanlsms of the old barbed wire fence ma- 
chines In plural Instead of slngular relation, and are mère multiplication of 
such devlc|és whlch Involve no invention, but only mechanical knowledge and 
sklll In arr^nglng such mechanlsms. Many machines for barblng wlre were In 
use at the tlme of the Issuance of the Bâtes patent, and the patents for a 
number of them hâve been offered In évidence by the défendant. Ail of them 
are, as their names Indlcate and their cçnstructlon shows, machines for placlng 
barbs upon fence wire. The wire so bârbed is a single strand, or two strands 
twlsted together as one in the form of a cable, and the barbs are colled around 
the strand, or Intercolled wlth it when It consists of more than one wlre, to 
hold the bàrbs in place. In most. If not ail, of thèse machines, the main 
strand of wlre is fed forward from a spool of wire into, and is drawn through, 
a tube; and the wlre for the barb Is fed In a Uke manner through a tube trans- 
versely to the main strand and fastened to or colled around the main wlre la 
différent ways, then eut and pointed, to form the barb, and thus make a eom- 
pleted strand of barbed wire. Cuts ot such wlres and the manner of makUig 
them are shown and describéd in the Cases of the Barbed Wlre Patent, 143 
O. S. 275, 12,Stip. et 443, 450, 36 h. Ed. 154. Many, and perhaps ail, of the 
devlces an4 mechanlsms used for making the barbed wlre may be used in 
making the woven wlre, or meshed wlre fence fabric, shown In the patents of 
Bâtes and of the défendant In this suit. As evidenelng the présence in the 
barblng wire machines of the sets of mechanlsms which the Bâtes patent calls 
for, défendant refers to the Putnam reissued patent. No. 9,485, of November 
30, 1880, and thè Baker patent, N07 249,735, of November 22, 18S1, as suffl- 
ciently lUustratlng the gênerai features of the mechanlsms In use In the barb- 
ing-wire machines, and quotes from the Putnam patent the flrst and second 
clalms thereof. , The second embraces both, and Is as foUows: 

" '(2) In a machine for making barb fence wlre by a contlnuous opération, 
the combinatlon, wlth mechanlsm constructed and arranged to automatlcally 
feed forward the main wlre at stated Intervais, and mecbanli^m constructed 
and arranged to automatlcally fee4 forward the cross or barb wire across the 
main wlre at stated Intervais, of mechanlsm for coiling the barb wlre about 
the main wire, and mechanlsm (or cutting ott the barb wire, and for fasten- 
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Ing the coll barb wlre to the main wlre, In connection with guides for tlie wire, 
substantlally as described.' 

"It is true that this calls for groupa of mechanisms for automatically feed- 
ing tlie main and cross wlres, and for gulding, coiling, and cuttlng the same as 
the clalms of the Bâtes patent do ; but It by no means follows that the comr 
binatlons are the same. If thls proves anything, it is only that such mech- 
anisms were old and well known at the time of thèse earlier patents, and 
that their comblnatlons Into the various barbing wire machines were patenta- 
ble inventions. Bâtes does not claim to bave invented originally any of thèse 
mechanisms, and claims only to hâve arranged and Invented a new combinatlon 
of them différent from any before known for maklng a product entirely différent 
from that which they made, or could make, viz., a completed wire-fence fabric, 
just as Putnam and Baker and others combined them into machines for barb- 
ing separate strands of wire. It requires no citation of authorltles to show 
that a new combinatlon of old éléments or devices, whereby a new and use- 
ful product is produced, or an old product is attained In a more efficient and 
economlcal way, may be as securely protected by patent as a new machine or 
other devlce, or a new composition of matter. Seymour v. Osborne, 11 Wall. 
516-542, 643, 20 L. Ed. 33 ; Halles v. Van Wormer, 20 Wall. 353, 22 L. Ed. 
241 ; National Hollow B. B. Co. v. Interchangeable B. B. Oo., 106 Fed. 693- 
707, 45 C. C. A. 544. 

"ïhe distinction between a feuce wlre and a wlre fence is as broad as the 
distinction between a fence boàrd and a completed board fence; and a machine 
for placing the barbs upon a wire may be as différent from one for making a 
completed wire-fence fabric as the strand of wlre is différent from the com- 
pieted wire fence, or the board is différent from the completed board fence, 
or, in fact, from any structure Into which the wlre or the timber may be erect- 
éd. A comparison of the spécifications of the Putnam and other barbing wire 
machine patents wlth those of the Bâtes patent shows that the comblnatlons 
of the old mechanisms Into the barbing wlre machines are as différent from 
those of the Bâtes machine as a single strand of barbed wlre, of whatever 
kind, is différent from the woven wire, or meshed wire, fence fabric that 
Bâtes deseribes, and which his m!achine is designed to, and does, produee. In 
none of the barbing wire machines Is a combinatlon of mechanisms shown for 
the purpose for which Bâtes combined them, nor do they, nor can they, per- 
form the same functlons that the Bâtes combinatlon performs. It Is true that 
they feed the strand-wires forward, and the wire for the barbs across the 
main wire, and coil It around or intercoil It with the main wire ; but there Is 
no combinatlon of mechanism for feeding the barb wire across an intervening 
space between several strand-wires distant from each other, and binding and 
sustaining them in that position, unless it be the Ayers & Decker machine 
of 1876, not patented, which wlll be referred to later. For instance, the Root 
patent, No. 237,129, of February 21, 1881, Is for an Improved machine for 
wlndlng barbed fence wire, and relates to a new method of applying barbs to a 
strand composed of two wires around which the barb Is wound. The strands 
are fed through two tubes which converge to form a single strand composed of 
two wires side by side. In close proximity; and the barbs are wound around 
one, and then around both. It relates simply to the method of applying the 
barbs, and is differentiated only from the Ayers & Decker patent, No. 235,331, 
of December 14, 1880, in the method of applying the barb, which is for the 
same purpose, and interwlnds the barb with the two wires twisted to form a 
cable strand. 

"It Is undoubtedly true that merely bringing together old éléments found 
in older machines in the same, or a klndred art, to effeet the same resuit, is 
not patentable Invention. But the converse is equally true, that if a new 
combinatlon or organizatlon of old éléments Is such that the combinatlon pro- 
duces a new mode of opération, and a new product or bénéficiai resuit, this 
is patentable invention, though ail of the constituents of the new combinatlon 
were well known and in common use before that combinatlon was made. The 
new resuit, however, must be the product of the Joint and co-operating action 
of ail of the old éléments as combined in the new machine, and not merely the 
aggregate of différent results each the separate product of one of the con- 
169 F.— 51 
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stltaent Éléments. Halles v. Van Wormer, 20 WalL 353, 22 L. Ed. 241 ; Plciker- 
Ing V. McCuUough, 104 D. S. 310, 26 h. Ed. 749. 

"In sSbwlngr the exlstlng state of the art at tfae tlme of tbe Bâtes patent, 
défendant prodllced and put in évidence two euts, and a model of a machine 
naed in 1876, 1877* and 1878 by Ayera & Decker, of Bushnell, 111., for barblng 
wlrè. THat suob a machine was used by them In those years, and until they 
were restealned from uslng It at the suit of Washbum, Moen & Co., In the 
arcult Court of the United States for the District of Illinois in 1878, is net 
dlsputed. The cuts above referred to are reproduced from exhlblts used in 
évidence In that suit, and the model Is one prepared by the défendant for use 
upon thls hearing from the testimnny in thls case relative to its construction. 
The cuts and model show the method of barbing a single wire, and, by the 
addition of like devlces, show the method of barbing two and three strands 
at a distance from, and parallel to, each other. 

"In the case of the two and three parallel strands, the barb or cross wires 
were eut the requislte length by hand and placed across the Intervenlng space 
between the.strand-wiresj and were then wound around tiie strand-wires to 
sustaln them In thelr relative positions, and the ends of the cross-wires turned 
outwardB to form the barbs. There is much testlmony In regard to thls ma- 
chine, and especlally the klnd of fence made wlth it, and the method of wrap- 
ping the cross-wires around the strand-wlres. That a three-strand barbed- 
wire fence was made is not doubted, but whether the cross-wires were laid In 
Une with each other across the strands and thelr meeting ends Intercolled 
wlth a single coller containlng two lugs or Angers, or were alternated in zig- 
zag or staggered form, is in much dispute. Much of the testimony upon thls 
question relates to matters occurrlng nearly 30 years before the wltnesses gave 
thelr testimony, most of whom had but llttle Interest in the matter at the 
tlme, and would not be Ukely to charge thelr mcmorles theréwith. Wlthout 
revlewing the testimony, it must sufflce to say that It is of that character whlch 
falls to convince beyond reasonable doubt that Ayers & Decker made a three 
strand wire fence wlth the cross or stay wlres In allgnment. The Barbed 
Wire Patent, 143 U. S. 275-284, 12 Sup. a. 443, 450, 36 L. Ed. 154. 

"In June, 1876, Mr. Decker, of the flnn of Ayers & Decker, made application 
for a patent upon bis mesh fenclng, and he descrlbed it as one In whlch the 
stay- wires were arranged In zigzag or staggered form only. Thls is persuasive 
évidence that that was the only style of fence that he or hls flrm then manu- 
factured. But If it were conceded that the Ayers & Decker machine was made 
and used lin the manner contended by the défendant, it is so radlcally différent 
from tbe Bâtes machine that the conclusion is that it does not antlcipate that 
machine. The product of thls machine was slmply the aggregate of the separate 
products of each of the éléments used to feed forwàrd the separate strand- 
wires parallel to and at a distance from each other, when the cross-wires were 
then laid by hand across the strand-wires and fastened to hold them in posi- 
tion and form the barbs. Old éléments were used and operated sépara tely for 
feedlng forward the several strand-wires, and the cross-wires were then placed 
in position by hand to produce the two and three strand-wire fence, while 
Bâtes combined the old éléments so that they aeted jolhtly, and In co-opera- 
tion with each otber to feed forward the three strand and cross wlres slmul- 
taneously, dit and coll the cross-wires, find then completed the fence fabrlc. 

"It would serve no useful purpose tô refer in détail to others of the many 
barbing wlreiBaçhlne patents ofieredln évidence by the défendant, and point 
ont the différence between each and the Bâtes patent. A careful examinatlon 
of each of, them leads to the conclusion that none of them anticipâtes the 
Bâtes patent, and that none Is Intended to perf orm the same functlon, or does 
or could Infact perform the Same, or prpduce the same product that the Bâtes 
machine Jsdèslguéd to, and does in fact, produce. 

"The thwd gTûund is that the several çlalms are but simple changes in the 
prier patents pf square-mesh fence-maklng machines, especlally of the Eden- 
born patent, jfi^hiCh changes ^n volve no Invention, but only mechanlcal sklll In 
view df tti® PW barbing wlire fence machine. 

"Thl^ là but a répétition of the second ground modlfled to apply to the 
patents of the sqnare-mesh fence machines, especlally the Edenborn patent. 
No. 55ïl,787, of Aprll 21, 1876. In argument, the pateût of Page & Lamb, No. 



DBNNING WIBB & FENOB 00. V. AMEBIOAN STEEL <b WIEB OO. 803 

414,844, of November 12, 1889, and of Land, No. 455,406, of July 7, 1891, are 
referried to as sufflciently lllustratlng thèse machines, and embodylng ail of the 
daims of the Bâtes patent Involyed in this suit, comblned in substantially the 
same form. The features that dlstinguish the flrst two patents from that of 
Bâtes are that in both of them the deslred number of strai:"! or longitudinal 
wires are fed forward a predetermined distance and stopped ; a single wlre Is 
then fed across the strand-wlres continuously, and wound around each while 
they are at rest untU ail of the strands are wound ; the cross-wlre is then eut, 
and the completed fabrlc moved forward the requislte distance for the next 
cross-wlre, and the opération of windlng the cross-wlre around the strand-wires 
Is repeated. Instead of uslng a single continuons cross-wlre, Bâtes comblned 
mechanisms for feedlng several cross-wlres in Une across the intervenlng 
spaces between the strand-wlres, simultaneously wlth the feedlng of the strand- 
wires, and for cuttlng the cross-wlres of sufficient length to cover such spans, 
then stopping both strand and cross wires while the coillng Angers engage and 
coil the ends of the cross-wlres around the strand-wires, when the completed 
fabrlc is then fed forward and the opération repeated. It is obvions that this 
requlres différent mechanisms and an entirely différent mode of opération from 
that for feedlng a single continuons wlre across the strand-wlres while they 
are at rest, and then wlnding it around those strands ; and that the opération 
of the Bâtes machine is much more rapid than that of the others, permits of 
the. use of stronger and more efficient stay-wires, and winds them more se- 
curely upon the strand-wlres. The Edenborn patent also feeds forward the 
several strand-wires, stops them, and then feeds the stay-wires across them 
while the strand-wlres are at rest, but in alternate, or zigzag or staggered, 
form, and not in a continuons Une. Edenborn himself was a skiUed mechanlc 
of large expérience in the manufacture of wire-fence material, and applied 
for his patent only a short tlme before. Bâtes applied for the patent in suit. 
The estimate that Edenborn placed upon his own patent as compared wlth 
that of Bâtes is shown by the payment of his company to Bâtes by his direc- 
tion of the sum of $80,000 for the patent in suit, and that of the fence that it 
Is designed to manufacture. This, at least, is persuasive évidence that Eden- 
born did not then regard the Bâtes machine patent as an inf ringement of his, 
or that it was simply the resuit of the knowledge and skill of the mechanlc 
in arranging the old éléments. 

"It requlres the combination and Joint co-operation of devlces for feedlng 
forward simultaneously at least three strand-wlres and two stay-wires trans- 
versely to them, for gulding the stay-wires across the spaces between the 
strand-wires, and for cuttlng, coillng, and intercoUlng the ends of the stay- 
wires around the strand-wlres, to complète the Bâtes machine and lUustrate 
Its prlnciple and mode of opération. The width of the fence fabrlc it Is deslr- 
ed to produce may then be increased to any deslred estent by addlng one each 
of thèse several devlces in the same relation to each other as in the original 
combination, and one stay-wire for each strand-wlre that it is deslred to add 
to the fence. The addition of such other devlces may be only the work or 
skill of the constructor of the machine, but a combination of devlces for feedlng 
simultaneously the strand and cross wires, guides for the stay-wires across 
the spaces between the strand-wires, and for cuttlng the stay-wires and colling 
and intercoUlng them around the strand-wlres, is not shown in any of the prlor 
patents or machines used for barbing wlre or making mesh-wire fence. That 
the machine is one of great utillty and went Into immédiate use, and practi- 
cally supplanted ail prlor machines for making mesb'-wire fenclng, cannot be 
doubted under the évidence upon that question. 

"Flnally, it Is urged that défendant does not infrlnge the complalnant's 
patent In any particular. It may be admltted that the several daims in ques- 
tion of the Bâtes patent must be llmlted to the devlces or means described in 
the speclflcations, or to their substantial équivalents. Lake Shore & M. S. 
Ky. Co. V. National Car Brake Shoe Co., 110 U. S. 229-237, 4 Sup. Ct. 33, 28 
L. Ed. 129 ; Westinghouse v. Boyden Power Brake Co., 170 U. S. 557, 18 Sup. 
Ct. 707, 42 L. Ed. 1136; National HoUow B. B. Co. v. Interchangeable B. B. 
Co., 106 Fed. 693-710, 45 C. C. A. 544. 

"The term 'mechanicàl équivalent,' as used In the law of patents, means that 
each of the ingrédients comprlslng the invention covers every other ingrédient 
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wMch, là tbe samé arrangement of the parts, wlU perform the same functlon, 
If that wa^'well known as a proper substitute for the one described In the 
spécifications at the tline of the patent. Imhaeuser v. Buerk, 101 U. S. 647-656,* 
25 L. Ed. 945 ; National Hollow B. B. Co. v. Interchangeable B. B. C!o., 106 Fed. 
693-nO, 45 0. C. A. 544. 

"The défendant In his flrst patent, No. 772,405, of October 14, 1904, describes 
his Invention as one that 'relates to the manufacture of wlre fence in whlch 
the main longitudinal strands of wlre are connected at regular intervais by 
cross-wires, or the "stay-wires," as they are usually called,' and says: '* » * 
The machine Is déslgned to manufacture the type of fence partially lUus- 
trated in Fig. 8, In whieh the longitudinal strands • * * are connected by 
stay-wires extending f rom etrand to strand and dosely wound about the 
strands. At the outer strands this is a simple coil, but at the Intermedlate 
strands the connection Is In the form of a pecullar knot, the form of whlch is 
due to the fact that, prior to coillng, the stay-wires are fed across the ends 
of the coilers hdth on the same side of the strand-wires. The knot so formed 
takes a very flrni grlp on the strand-wlre, and, Irrespective of the crlmp taken 
in It, tends to hold the stays securely In position. The machine Is arranged to 
feed, eut ofl, and coll slmultaneously as many stay-wifes as there are spaces 
between strand-wires lu the fence to be made. It also feeds forward the flnish- 
ed fence, crlmps the main strands at each stay-wlre Intersection, and roUs the 
compieted fence web on a réel.' Référence is then made to the drawing for 
a detailed description of the machine. The fence described Is exactiy that de- 
scribed in the Bâtes patent, with the exception of the knot In the coll of the 
stay-wires around the intermedlate strand-wires. Havlng thus described the 
invention, the elalms are: 

" *(1) In a wire-fence machine, the combinatlon of mechanism for Intermit- 
tently feeding a plurallty of longitudinal strand-wires, mechanism for slmul- 
taneously and intermittfently feeding a plurallty of stay-wires transversely 
and so as to cross each other in pairs, both lying on the same side of the 
strand-wires, a cut-o£E for the several stay-wires, and coilers to knot them 
around the strand-wires.' 

"The second and thlrd are substantially the same, and the others, 15 in 
nùmber, descrlbe the mechanisms or devices whlch are combined to form 
the machine. 

"For cpnvenience of comparison, the flrst claim of the Baies patent is hère 
repeated: 

" '(1) In a wIre-fence machine, the combinatlon of mechanism for inter- 
mittently feeding a plurallty of longitudinal strand-wires, mechanism for in- 
termlttently feeding a plurallty of stay-wires slmultaneously and transversely 
of, the strand-wires, mechanism for cutting off suitable lengths of the stay-wires 
to span the spaces between the strand-wires, and mechanism for slmulta- 
neously coillng the adjacent ends of the lengths of the stay-wires around the 
strand-wires.' 

"The pnly différence between thèse elalms is that in the defendant's machine 
the stay-wires are fed in upon the same side of the strand-wires, and the coil- 
ers are tô knot the adjacent ends of the stay-wires around the Intermedlate 
strand-wires, whlle in the Bâtes machine the stay-wires are fed in upon oppo- 
site sides of the strand-wires, and there is no knot In the colis. True, the com- 
bluatlons need not necessarlly be the same; but a comparison of the spécifica- 
tion arid of the models of the two madiines exhibited upon the hearlng show 
beyond any doubt that the combinatlons in the two machines are the same, and 
that the devices for feedipg the strand and cross wires and for colling the ends 
of the, stay-wires around the strand-wires are identical, except that whlch 
forms the knot mentioned in the defendant's elalms, and that only one of the 
stay-wires Is fed in on the opposite side of one of the outer strands. The only 
différence, therefore, in the devices of the two machines and In their modes 
of opération Is in thosè for cutting the stay-wires, and for releasing them f rom 
the grooves Into whlch they are gulded and held in position whlle their ends 
are eut and colled or knotted around the strand-wires. A référence to the 
drawings and models of the two machines Is necessary to a correct understand- 
ing of thèse devices. 



DENNING WIEE âc FENCE 00. V. AMEBIOAN STEEL éc WIEE CO, 805 

"The doctrine of mechanlcal équivalents appUes to a patent for a comblna- 
tlon of old éléments as well as to a patent for any other Invention ; but wheth- 
er or not one device Is the équivalent of another Is usually a question of fact, 
which It Is sometimes difflcult to détermine. In Glll v. Wells, 22 Wall. 1-29, 
22 L. Ed. 699, it is said: 

" 'Questions of the klnd usually arise in comparing the machine of the de- 
fendant in a suit for Infringement wlth that of the plaintifC, and the rule is 
that, if the défendant omits entirely one of the ingrédients of the plaintifC's 
combinafion without substltuting any other, he does not Infringe, and if he 
Bubstitutes another in the place of the one omitted which is new or which 
performa a substantlally différent function, or even if it is old but was not 
known at the date of the plaintifC's patent as a proper substltute for the omit- 
ted ingrédient, he does not infringe. By an équivalent in such a case it is 
meant that the Ingrédient substituted for the one withdrawn performs the 
same function as the other, and that it was well tnown at the date of the 
patent- securing the invention as a proper substltute for the one omitted in the 
patented combination. Hence it follows that a party who merely substitutes 
another old ingrédient for one of the ingrédients of a patented combination is 
an infringer if the substltute perf ormsi the same function as the ingrédient for 
which it was substituted, and was well known at the date of the patent as a 
proper substltute for the omitted ingrédient.' 

"It wiU be observed that the only difCerence between the eutting devices of 
the Bâtes and defendant's machine is that in the Bâtes machine the movable 
cutter bar is drawn towards the stationary bar by the two eccentric levers at 
each end thereof, eutting the stay-wires as the blades of the cutters pass each 
other, whlle in the defendant's machine the movable bar Is pivoted at one end 
to a crossbar, and the other end is drawn towards the stationary bar by means 
of a lever at that end, the cutters passing elosely upon the sldes of the cut-ofC 
plates eutting the stay-wires after they hâve passed through the openingg In 
those plates. There is no substantlal différence in the method of operating the 
movable cutter bar of each machine. The swinging movement of the bar pivot- 
ed at one end, by the lever at the other end, is the substantlal équivalent of 
the movement of the other by the eccentrics at each end, and each performs 
exactly the same function, vlz., the passing of the cutter blades upon the 
movable and stationary bars to sever the stay-wires. The feeding of the stay- 
wires through the cut-ofC plates, so called, in defendant's machine, is identical 
wlth that of the Bâtes machine, in which the stay-wires are fed through per- 
forations In the cutter blades upon the stationary bar. The same is true of 
the guides in each machine for condueting the stay-wires across the spaces be- 
tween the strand-wlres. The guiding plates of defendant's machine are the 
exact équivalents of the spring-hinged plates of the Bâtes machine, the only 
différence being that lu defendant's machine there Is but one groove upon the 
inner surface of one of the plates, and that may be in either, or there may be 
a groove In each plate, while in the Bâtes machine there is a groove in each 
of the plates, or one In either will perform the same function. In the de- 
fendant's machine the movable plates are moved to and from the stationary 
plate by means of a lever actuated by a cam and springs, while in the Bâtes 
machine a spring-hlnge upon the plates presses the movable plate upon, and 
holds it to, the stationary plate. No élément of the Bâtes machine, therefore, 
is omitted from that of the défendant, without substltuting an équivalent 
therefor. 

"There Is one différence, however, in the opérations of thèse devices In the 
two machines for opening the guides. In the Bâtes machine the movable 
plates open and close on their hinges, as a door opens and closes upon its 
hlnges, by the pressure of the stay-wires upon them in the forward movement 
of the fence fabric after It is completed, whlle In defendant's machine the 
movable plates are moved away from the stationary plates by levers, which 
open the guides and release the stay-wires after the fence fabric has been com- 
pleted. The movement of the fence alone does not perform this function in de- 
fendant's machine, for if the plates were not opened by means of the levers 
the movement of the fence fabric may wreck the plates. It is true that this 
movement of the levers is actuated by the tension of springs, and thus the plates 
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are aeparated, whlle in the Bâtes machine the direct action of the sprlnga 
closes or brings the plates together to f orm the guides; Whlle In the defend- 
ant's machine It séparâtes the plates and opens the guides through the inter- 
medlary of the levers. It was well khown, however, at the tlme of the Bâtes 
patent that sprlugs, levers, and welghts were used to produce pressure, and 
that one was a sub^tltute for the others for this purpose. Bâtes utiUzed the 
pressure of the fénbe fabrlc In Its movement forward to separate the guide 
plates and release the stay-wires from thelr confinement. The défendant ap- 
plies the pressure produced by the tension of the springs In the opération of 
the. machine for the same purpose, and In substantially the same way, and 
by substantially the same means. Morley Machine Co. v. Lancaster, 129 U. 
S. 263-289, 9 Sup. Ct 299, 32 L. Ed. 715; Hobbs v. Beach, 180 U. S. 383-399, 
401, 21 Sup. et. 409, 45 L. Ed. 586; Machine C3o. v. Murphy, 97 U. S. 120, 24 
h. Ed. 935. In the last uained case It 1^ sald: 

" The correct rule béing that, In determlning the question of Infrlngement, 
the court or jury, as the case may be, are not to judge about slmllarities or 
différences by the names of thlngs, but are to look at'the machines or thelr 
several devlces or éléments In the Hght of what they do, or what office or 
functlon they perform, and how they perform It, and to flnd one thlng is sub- 
stantially the same as another. If It performs substantially the same functlon 
In substantially the same way to obtaln the same resuit, always bearing in 
mlnd that devlces In a patented machine are différent In the sensé of the 
patent law when they perform différent f unctlons or In a différent way, or 
produce a substantially différent resuit. Nor Is It safe to glve much heed to 
the fact that the correspondlng devlct in two machines organized to accom- 
pUsh the Same resuit Is différent In shape or form the one from the other, as 
it is necessàry In every investigation to look at the mode of opération or the 
way tfie devlce works, and at the resuit, as well as at the means by which 
the resnit Is attalned.' 

"The authoritles concur in holding that the substitution of an équivalent of 
a thlhg In the sensé of the patent law 18 the same as the thlng Itself ; so that 
If two devlces do the same work in substantially the sàme way and accomplish 
substantially thé same resuit, they are the same, even though différent in. 
name, form, and shape. With thls prlnciple In mlnd, It seems clear that both 
the cuttlhg devlce and that for opening the guides, used by the défendant, are 
the enb^tantlal équivalents of those of the Bâtes machine for the same purpose. 

"The knotting feature of defendant'S coillng devlce may differentlate It to 
that estent from the Bâtes devlce. But this is an immaterial différence only 
as It In no way changes the f unctlons of the machine as a whole, and accom- 
pUshes no resuit substantially différent from that of the Bâtes machine. Mor- 
ley V. Lancaster, and Hobbs v. Beach, above. 

"If défendant desires to use that feature of its coller alone, it may do so, 
but It cannot escape infrlngement by building it upOn the Bâtes coller with- 
out complalnant's consent. Cantrell v. WalUck, 117 U. S. 689-694, 6 Sup. Ct 
970, 29 L. Ed. 1017; Hobbs v. Beach, above. 

"Defendant'S second patent Is for a machine to manufacture a wlre fence, 
the longitudinal strands of which are composed of two or more strands twlst- 
ed In the form of a cable and plaln cross or stay wlres Connecting them at 
regular Intervais. It is not claimed by the défendant that this Is a material 
différence from the flrst machine, and upon the argument at the bar It was 
dlstinctly stated by its counsel that nothlng was claimed for this feature of 
the machine. It need not theref ore be consldered. 

"Other reasons are urged in behalf of défendant why its machine does not 
Inf rlnge that of Bâtes, but they seem to be fuUy answered In National B. B. 
C!o. V. Interchangeable B. B. Co., 106 Fed. 693, 45 C. G. A. 544. The conclusion, 
therefore, is that the complainant is entltled to a decree as prayed, and one 
may be prepared accordlngly." 

The decree below must be afiirmed, and it is so ordered. 
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(Circuit Court, N. D. New York. March 12, 1909.) 

No, 7,174. 

ï. Patents (§ 167*) — Consibuction — Limitation or Ciaims bt Specitioa- 

TIONS. 

Claims of a patent are to be construed In the llght of the spécifications, 
and while, when plain and spécifie, they cannot be extended, they may be 
limited thereby, and a clalm Is not to be defeated because it is broad tn 
Its language, when It is limited by the spécifications and is susceptible of 
limitation. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. S 243 ; Dec. Dlg. i 
167.*] 

2. Patents (§ 136*)— Construction— Mistaken Limitation of Claims. 

The remedy for a mistaken limitation In the claims of a patent Is by a 
reissue and not by construction. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. S 198 ; Dec. Dlg. { 
136.*] 

3. Patents (§ 328*)— Infbingemenu— Tike-Recobdbes— "Regttlab Recoeds" 

— "ibbegitlae records." 

The Dey patent No. 786,011, clalms 35, 54, 60-64, Inclusive, for an im- 
provement In .workmen's tlme-recorders, whlch conslsts generically in 
adding to the prier clock-controHed time-recorder, havlng automatically 
actuated time-printing mechanism, automatlc time-controUed "means 
adapted to prlnt regular records in a certain color and irregular records 
In a certain other color"; — regular records being those made when a 
workman enters or leaves at the regular time, and irregular records those 
made when he enters or leaves before or after the regular time — are 
limited to means by whlch the record Itself, that is, the impression of the 
'figures or letters whlch record the time, is prlnted In différent colors, and 
are not Infrlnged by a machine by which ail records of time are prlnted 
in the same color, but whlch indicates an irregular record by an extra 
mark printed in a différent color, especlally In view of the limitations im- 
posed on the patent by the prlor art, which Includes means for prlnting 
extra characters. 

[Ed. Nota — For other cases, see Patents, Dec. Dig. § 328.*] 

4. Patents (§ 226*)— Infeingement— Identitt of Restjlt. 

Patents cover the means employed to effect results, and to be an In- 
frlnger one must not only reach the same resuit but he must reach it by 
the same or substantially équivalent means. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. § 357; Dec. Dig. 
§ 226.*] 

In Equity, 

Suit to restrain alleged infringement of certain claims of United 
States letters patent No. 786,011, dated March 28, 1905, for new and 
usefui improvements in time-recorders, and which letters patent were 
issued to John Dey and Alexander Dey. 

Kerr, Page, Cooper & Hayward, for complainant. 
Parsons, Hall & Bodell, for défendant. 

RAY, District Judge. The alleged invention disclosed and claimed 
in the patent in suit relates to time-recorders, and, says the patent: 

"While as to some of its features the Invention may be applied to varions 
classes ôf prlnting or recording machines, the invention Is more particularly 

•For other cases see same topic & i nuhbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dlrected to certain improvements In time-recorders adapted for recordlng the 
times of enterlng or leavlng a f actory or other establishment of the Indivlduals 
employed therein." 

The patent further says : 

"One of the objecta of the Invention îs to provide means Jn a workman's 
time-recorder whereby records of différent classes are made In marks of dif- 
férent colors or otherwise characteristlc of the classes. 

"Another object thereof is to provide means whereby the opérations of the 
machine are placed beyond the control of the workman at ail times." 

The patent contains 66 claims, of which daims 35, 54, 60, 61, 62, 
63, and 64 only are in issue hère. The claims of the patent are pre- 
ceded by the f ollowing statement ; 

"As many changes could be made in the above construction, and many ap- 
parently widely différent embodlments of our Invention could be made with- 
out departing from the scope thereof, we intend that ail matter contained in 
the above description or shovifu in the accompanying dravclngs shall be inter- 
preted as iUustrative and not in a Umlting sensé. We désire It also to be un- 
derstood that the language used In the foUowlng claims Is intended to cover 
ail of the generic and spécifie features of the invention hèrein described, and 
ail statements of the scope of the Invention which, as a matter of language, 
nJght be said to fall there-between." 

The claims in issue read as follows: 

"(35) A cloek-controlled time-recorder havlng automatlcally-actlng tlme- 
printiug means adapted to prlut regular records in a certain color and ir- 
regular records in a certain other color. * ♦ • 

"(54) A elock-eontroUed time-recorder havlng automatically-actuated tlme- 
prlnting means adapted to print regular records with an Impression of a 
certain color, and irregular records with an impression of a certain other 
color. ♦ • ♦ 

"(60) A time-recorder Including, lu combinatlon, time-controlled printing 
mechanism, means for taklng impressions from said printing mechanlsm upon 
a record-surface, and means whereby the impressions made by said printing 
mechanlsm durlng difCereut predetermined iutervals are made in différent 
colors. 

•'(61) A time-recorder including, in combinatlon, tlme-controUed printing 
mechanlsm, means for taklng Impressions from said printing mechanism upon 
a record-surface, and automatlc time-controlled means adapted to cause the 
impressions made by said printing mechanism durlng dlfEerent predetermined 
Intervais of tlme to appear in différent colors. 

"(62) In a time-recorder, in combinatlon, time-controlled printing mechanlsm, 
means for taklng impressions from said printing mechanlsm upon a record- 
surface, and automatlc means whereby said impressions of différent classes 
are made in colors dlstinctlve of said classes. 

"(63) In a time-recorder, In combinatlon, time-controlled printing mechan- 
lsm, means for taklng Impressions from said printing mechanism upon a rec- 
ord-surface, and automatlc time-controlled means adapted to cause such Im- 
pressions of différent classes to appear in colors dlstinctlve of said classes. 

"(64) In a time-recorder, in combinatlon, time-controlled printing mechanism, 
means for taklng Impressions from said printing mechanism upon a record- 
surface, and automatlc means whereby irregular records formed by said Im- 
pressions are made in a certain color and regular records In a certain other 
color." 

The patent in suit does not purport to cover, show, or describe a 
time-recorder complète in ail its détails, but only so much thereof as 
will show and illustrate the parts mentioned in the 66 claims of the 
patent. 
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Claims 35 and 54 call for a clock-controlled time-recorder having 
automatically-acting- time-printing means and automatically-actuated 
time-printing means respectively. Claim 35, in addition, says that 
such time-printing means must be "adapted to print regular records 
in a certain color, and irregular records in a certain other color." 
Claim 54, in addition to calling for a time-printing means, states that 
same must be adapted to print regular records with an impression of 
a certain color, and irregular records with an impression of a certain 
other color. It seems to me clear that if regular records are printed 
in a certain color, as, for instance, blue, and irregular records are 
printed in a certain other color, as, for instance, red, the regular rec- 
ords are printed with an impression of the color blue, and irregular 
records are printed with an impression of the color red, which is an- 
other color. The différence .between automatically-acting time-printing 
means and automatically-actuated time-printing means has not been 
explained to the court, and it is not sufficiently acute to distinguish any 
substantial différence between claim 35 and claim 54. Regular rec- 
ords are those made by the workman when he enters and records 
his time of entry at the regular hour for commencing work, or when 
he départs and records his time of leaving at the regular hour of de- 
parture. Irregular records are those made by the workman when he 
enters late and records his time of arrivai, or when he départs out 
of the regular time for departure, and records his time of leaving. 
The workman records in figures or characters the hour and minute of 
his arrivai or the hour and minute of his departure. Whether the 
printing devices are such as will make figures or such as will indicate 
the hour and minute by other characters is immaterial ; to be a record 
within the meaning of thèse claims the marks made on the card must 
indicate the hour and minute of arrivai or departure; as the case 
may be. 

It would not satisfy claims 35 and 54 to provide an automatically- 
actuated or acting printing mechanism or device or means which, 
without recording the time, hour, and minute of arrivai or departure, 
would simply, by some mark, indicate that the workman had entered 
late or departed early; that is, out of the regular time. But may not 
the claims be satisfied by and do they not include, broadly construed, 
such printing means which record the time of arrivai or departure, as 
the case may be, regular or irregular, ail in one color, and also in- 
dicate by an impression of some added character, made in some other 
color, the fact that such record of such irregular time is a record of 
irregular time ? 

The word "adapted," as used in thèse claims, evidently refers to 
the fact that prior clock-controlled time-recorders having automatical- 
ly-acting time-printing means are not calculated to or so constructed 
as to print the time or impress the characters indicating the time, when 
recording irregular time, on the card or paper in a color différent 
from the imprint or impression thereon recording the regular time. 
It was the purpose to add to the old clock-controlled time-recorder 
having automatically-actuated time-printing means such means, acting 
in conjunction therewith, as would print irregular time in a. différent 
color from the regular time, or to so modify and change the print- 
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ing means and mechanism that this could be donc by one and the same 
machine. In other words, the said printing means arej by changes or 
additions, or both, "adapted" tb print "records" of. the différent class- 
es, "regular time" or "irregular time," in différent or distinctive colors ; 
that is, in such colors as will distinguish the one class of recorded 
time f rom the other class of recorded time. The verb "adapt" means : 

"To make suitable; make to correspond; fit or suit; proportion. (2) To fit 
by altération; modlfy or remodel for a différent purpose. ♦ * * (3) To 
make by alteping or fltting something else; produce by change of form or 
character." 

"Adapted" means "fit or suitable." Century Dictionary. The claim 
may include an entirely new time-recorder, but the daims imply such 
changes in the old form of construction that the time-printing means 
are so constructed as to print the records in the manner indicated. 

Each wbrkman has a card upon which he prints ail his time, regu- 
lar or irregular. Should we provide by law that ail records of war- 
ranty deeds shall be made, or written, or printed, in a certain color, 
and ail quitclaim deeds in some other, or "a certain other color," would 
the law be satisfied or complied with by writing or printing the rec- 
ords of both in the same colored ink and then adding at the head of 
each record of each deed some plain and distinctive mark or sign 
in a distinctive and différent colored ink indicating and showing that 
the one was the record of a -ivarranty deed and the other a record of 
a quitclaim deed? Clearly not. The "records" are evidently the 
figures, or signs, or sjmibols, or characters showing the time of entry 
and departure. Marks indicating that a workman arrived late and 
departed early, only, are not records of his time within the meaning 
of thèse daims or spécifications. 

What is intended is emphasized by the spécifications, not only by 
the language already quoted, "whereby records of différent classes 
are madie in rnarks of différent colors or otherwise characteristic of 
the classes," but by the foUowing contained therein, viz.: 

"More speclflcally, other objecta of the lûventlon are to provide a mechanism 
whereby a relative motion is provided between the surface on whlch the rec- 
ords are made and the means whlch produce the Impressions In différent col- 
ors; to provide means whereby thls rdatlve motion Is automatlcally controUed 
by a clock mechanism ; to provide a mechanism whereby a relative motion is 
produced by the manual reeordlng opérations performed on the machine, said 
mechanism belng rendered operative by a cloek-controUed mechanism ; to pro- 
vide a mechanism whereby the relative movement between the record-sur- 
face and the means for maklng impressions in différent colors Is rendered 
operative or controlled with the tlme-prlntlng mechanism; to provide a lock- 
Ing mechanism whereby the relative motion between the record-surface and 
the means for maklng impressions In différent colors is placed beyond the con- 
trol of the Indlviduals whose tlmes are recorded upon the machine; to pro- 
vide a locklng mechanism whereby the relation between the record-surface and 
the means for maklng impressions In différent colors thereon is substantlally 
Tinaffected by vibration or Jarrlng, and to provide means for Indicating vlsual- 
ly the condition, of the mechanism. * • • 

"In order to render clearer the gênerai nature of our Invention, It may hère 
be noted that In the use of apparatus of the nature of tlme-recorders the im- 
pressions made upon the recordlng-surf ace may In gênerai be dlvided Into two 
classes, namely, those made wlthln the proper hours and those made wlthout 
such hours, the latter denotlng the early leavlng or tardy arrivai of a work- 
man. Although an examtnatlou of the figures would show In whlch clasa 
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each record was made, nevertheless It would be of value If means could be 
provlded whereby thèse entries could be more readlly dlstinguished. In order 
to attain thls and other désirable results, it is proposed to so arrange tha 
meclianlsm as to stamp the Impressions of the two classes above indicated in 
distinctive colors. In aecordance with one feature of the Invention, a time- 
controlled printing mechanism is comblned with means for maklng Impressions 
therefrom upon a record-surface, and means whereby the Impressions made 
during différent intervais of tlme are made with différent Inks. For example. 
If a tlme-recorder should be so set as to glve an impression in red if made be- 
fore 12 or after 1, and in green between the hours of 12 and 1, assumlng that 
the lunch hour extends over that period of tlme, an impression upon the tlme- 
reeord of an employé would indlcate at a glance that he had left work be- 
fore the tlme set, or was tardy upon his return, wlthout the necessity of ex- 
amining the figures. In aecordance with thls illustrative embodiment, It is 
proposed to accompUsh thls désirable resuit by means of a latéral shlfting of 
the ribbon relative to a type-bearing member, so as to bring différent por- 
tions thereof or separate rlbbons of varylng colors into operative position. 
It wlll readlly be seen that if a practlcal and efficient mechanism of the above 
type were provlded, the same mlght be so arrangea as to prlnt any overtime 
work done by the laborer In a color whlch is distinctive with relation to the 
record of that done wlthln the regular working hours. The advantage of thls 
feature, whereby the fact that a workman Is entltled to extra pay is shown 
at a glance wlthout the necessity for examlning the figures upon the card, î?ill 
be readlly appreclated. 

"The means whereby the impressions made upon the record-surface during 
différent intervais of tlme are printed in différent inks may be greatly varled 
in construction. In aecordance with one feature of the Invention, thls mech- 
anism is so constructed that a relative motion is produced between the record- 
recelvlng surface and the means whereby the impressions are made in différ- 
ent inks. In aecordance with the embodiment of the invention herein shown, 
the means whereby the impressions are made In différent inks are shlfted 
with relation to the record-surface, the shlfting opérations being efCected at 
predetermined intervais under control of the clock mechanism whereby the 
tlme-prlntlng wheels are controlled. In aecordance with this embodiment of 
the invention also, a single time-prlntlng mechanism is employed, and the 
means for maklng Impressions therefrom in diflferent colors comprises devlces 
for supplylng Inks of différent colors, the ink-applylng devices being shifted 
with relation to both the tlme-printlng mechanism and the record-surface. In 
aecordance with one feature of the. invention, the means for supplylng inks 
of différent colors consists of a ribbon mechanism, and in the particular em- 
bodiment of the invention illustrated the ribbon mechanism comprises a single 
Ink ribbon havlng différent slde-by-slde longitudinal portions thereof supplled 
with inks of differeht colors, and the ribbon-carrying mechanism is so mounted 
that it may be shlfted laterally with relation to both the prlntlng-wheels and 
the record-surface. In aecordance with one feature of the Invention also, the 
means whereby a relative movement Is efCected between the record-surface and 
the means for maklng impressions in différent colors Is controlled or rendered 
operative by the clock mechanism ; but the actual shlfting movement is pro- 
duced automatically when the machine is actuated In the ordlnary way to per- 
form the recording opérations. In aecordance with one feature of the Inven- 
tion also, means' are provlded whereby the shlfting mechanism Is under posi- 
tive control at ail tlmes and is locked to prevent movement either by design 
of the workman or by accidentai or incidental vibration or Jarrlng at any othei 
tlme than that for whlch the machine Is set • • » 

"The opération of the above-descrlbed embodiment of our invention is as 
foUows: Assumlng the parts to be In normal condition, with the red ribbon 
opposite the printing-wheel, 1, as shown in FIg. 3 of the drawlngs, and with 
a notch, 55, upon the disk, 47, In such position as to be nearly opposite the 
wlper-arm, 48, a slight further movement of the clockwork wlll permit the 
latter part to fall into the notch, 55, this falling being accompllshed by virtue 
of the welght of the parts connected with arm, 54, or by a sultable spring, if 
desired. The several parts are so adjusted that this movement takes place 
at the time at whlch it is desired to change the color of the impressions made 
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fty the InstmtJiént For example, If the lunch hour is from 12 to 1, and It Is 
thus deslred that an Impression made before 12 shall be In red ink, whereas 
after 12 Is In green Ink, this movement wiU take place not later than and 
substantlally at 12 o'elock. • » * This movement wlll cause the shifting of 
the rlbbon and of the mechanlsm upon which It Is mounted by means of the 
sliding of the rlbbon-bar and the sleeves afflxed thereto upon the spindles 
within the same. In this manner the green ribbon Is brought opposite the 
printing-wheel, and the impression made by the movement of the hand-lever 
causlng this shifting wlll be in green, thus Indicating that the same is made 
after 12, and that the tlme of leavlng of the workman was satlsfactory. With 
the parts in this condition any desired number of impressions may be made 
without changlng the color thereof or afCecting the ribbon-shif ting mechanism. 
• • • This movement causes the movement of swinging lever, 35, to a posi- 
tion In vyhlch the point of vredge-shaped member, 40, is sllghtly inside the 
edge of knife-edge, 41, and accordingly any impression made after this move- 
ment wlll resuit In the reshlftlng of the rlbbon so as to bring the red color Into 
operatlve position by an opération which is the reverse of that above describ- 
ed. Any Impression made after this point v^IU accordingly be made In red Ink, 
the same Indicating that the machine bas been used after the hour set for 
the retum of the workman, or, In other words, that the user thereof was 
tardy. • • * 

"Fqr example, If a workman arrives at 1 minute after 1, assuming the 
lunch hour, as herelnbefore Indicated, the mechanlsm is in condition to print 
in red, thus showlng the tardy arrivai of the workman. If a backward move- 
ment of the wheel were unrestrlcted, however, it might be possible to so swing 
or Jar the Instrument as to cause the minute wheel to print the hour of 1 
o'elock, which would appear to indlcate the fact that the workman arrived on 
tlme, although the Impression would nevertheless be made In red. Sueh a con- 
tradlctory state of affairs is prevented by the ratchet-teeth, 80, which, coacting 
wlth the pins, 78 and 79, prevent a rearward movement of the minute wheel 
after the same has arrived In a position to set the ribbon-shif tlng mechanism 
in operatlve condition. • • * 

"Thus the rlbbon may be caused to shift at a reasonable tlme before the 
morning work hour and againat that tlme, so as to print the records of the 
arrlvlng workmen in green color. Throughout the morning work hours — as, 
for example, from 7 to 12 — the mechanlsm wlll be in such condition as to 
print In red the tlme when used, and the ribbon may be reshifted at the hour 
of 12, so as to again print in green for the outgoing workmen. ♦ • • It 
wlll also be seen that the mechanism may be constructed so as to cause a 
change in color of the impression made exactly at the deslred minute or frac- 
tion of a minute without the necessity for any fine adjustment of the parts." 

The words "whereby records are made" are significant, and imply 
the actual rhaking of a record; that is, the recording of the time. 
However, such records are made "in marks of différent colors" or 
marks "otherwise characteristic of the classes" of records, meaning by 
classes "regular" and "irregular" records of time. Can we read the 
words of the spécifications, "whereby records of différent classes are 
made in marks of différent colors or otherwise characteristic of the 
classes," to mean that the records are or may be made in différent 
colors or in any other manner which will characterize the différent 
classes of records ; that is, distinguish the one class from the other 
class, irrespectjye of the color of the record itself? Must the record 
itself — that îs, the signs or figures constituting the record of the time, 
the marks constituting the record — ^be such that they, of themselves, 
will show by distinctive form, shape, or color the class to which the 
record belongs, or is it sufficient that ail the records are printed in 
the same .colored ink, that ail of the marks are of the same color, and 
tl.iit the one class is distinguished from another class by some separate 
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character or symbol printed in company with the record of a particu- 
lar entry showing that such entry is irregular? The records are made 
"in marks" or by the use of marks, but thèse marks of one class of 
records are "of différent colors" from the colors of the other class, 
or, if not of différent colors, then the marks constituting the records 
must be "otherwise characteristic of the classes'* ; that is, the "marks" 
constituting the records of the one class must be différent from the 
"marks" constituting the record of the other class. 

Claims in a patent may be explained by a référence to the spécifica- 
tions, and the spécifications as well as the prior art may limit the 
broad language of a claim, but the spécifications cannot be used to 
broaden a plain and spécifie claim. We are not to defeat a claim be- 
cause it is broad in its expressions or language, when the spécifica- 
tions limit it and it is susceptible of limitation. The claims are to be 
construed in the light of the spécifications, but they cannot be ex- 
tended thereby. Patents are to be liberally construed so as to secure 
to the inventor the real invention he intends to secure, and technical 
defects and inaccuracies will not defeat this resuit. "As set forth" 
or "substantially as described" are words always read with the daims 
as if contained therein, but, if one thing is claimed and another thing 
is described in the spécifications, or if the claim in its language is nar- 
row and limited, in material matters or matters not merely descriptive, 
it cannot be broadened by the spécifications. A patentée may describe 
a broad and generic invention, as of a machine; but if he does not 
claim it, but claims some lesser or différent thing, he must be deemed 
to hâve surrendered to the public that which he has not claimed. So 
the words of claims are to be given a reasonable and not a technical 
or exact meaning which would defeat the intent. But the plain and 
clear meaning of the terms employed cannot be varied by construc- 
tion, which must be in conformity to the self-imposed limitations con- 
tained in the claims, if any. The remedy for mistaken limitations in 
the claims of a patent are by reissue and not by construction. Key- 
stone Bridge Co. v. Phœnix Iron Co., 95 U. S. 374, 278, 34 L. Ed. 
344; McClain v. Ortmayer, 141 U. S. 419, 425, 13 Sup. Ct. 76, 35 L. 
Ed. 800; Coupe v. Royer, 155 U. S. 565, 576, 577, 15 Sup. Ct. 199, 
39 L. Ed. 363; White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 73, 30 L. 
Ed. 303; Burns v. Meyer, 100 U. S. 671, 673, 35 L. Ed. 738; Uni- 
versal Brush Co. v. Sonn, 154 Eed. 665, 83 C. C. A. 433; Roemer v. 
Peddie, 133 U. S. 313, 317, 10 Sup. Ct. 98, 33 L. Ed. 383 ; Phœnix 
Caster Co. v. Spiegel, 133 U. S. 360, 369, 10 Sup. Ct. 409, 33 L. Ed. 
<563; Wagner T. Co. v. Wyckoff, 151 Fed. 585, 591, 81 C. C. A. 129; 
Wollensak v. Sargent, 151 U. S. 231, 14 Sup. Ct. 391, 38 L. Ed. 137 ; 
McCarty v. Lehigh V. R. Co., 160 U. S. 110, 16 Sup. Ct. 340, 40 L. 
Ed. 358; Lehigh V. R. Co. v. Mellon, 104 U. S. 113, 26 L- Ed. 639; 
Bâtes V. Coe, 98 U. S. 31, 25 L. Ed. 68; Western E. Mfg. Co. v. 
Ansonia Brass & C. Co., 114 U. S. 447, 5 Sup. Ct. 941, 29 L. Ed. 210 ; 
Howe Mach. Co. v. National N. Co., 134 U. S. 388, 10 Sup. Ct. 570, 
33 E. Ed. 963. 

Turning from the spécifications to claims 35 and 54, which are for 
the time-recorder as a whole, they call explicitly for means "adapted 
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tb prînt replat records in a certain color and irregular records in a 
certain Othër cëloj'." The records themselves are to be printed in 
colors, aijid thç irregular records, if any there be upon the card or 
slip, are tb bé printed in a dolor différent from that of the regular 
records. It séëms to>me that the language or terms used in thèse 
claims is plain and spécifie and not open to construction, except so 
far as necessàry to ascertain what "regular records" and "irregular 
records" are. The spécifications tell us that, as will be seen from the 
f ollowing : 

"The Invention relates to tlme-recorders," and "Is more partlcularly 41rected 
to certain Improvements In tlme-recorders adapted for recording the tlmes of 
enterlng or leaving a factory, or other establishment, of the Indlvlduals em^ 
ployed thereln." 

Also: 

"Records of différent classes are made In marks of différent colors," etc. 

And: 

"In order to render clearer the gênerai nature of our Invention, * * • 
the Impressions paade upon the recordlng-surface may In gênerai be divided 
Into two classes, namely, those made wlthln the proper hours and those made 
wlthout such hours, the latter denbtlng the early leavlng or tardy arrivai of 
a workman. Although an examlnatlon of the figures would show In which 
class each record was made, nevertheless it would be of value If means could 
be provlded Whereby thèse entrles could be more readlly dlstlngulshed. In 
oiPder to attaln thls and other désirable results, It Is. proposed to so arrange 
the mechanlâm as to stamp the Impressions of the two classes above Indicated 
In dlstinctlve c^ors. » * • For example, If a tlme-recorder should be so 
sçt as to glve an Impression In red If made before 12 or after 1, and Is green 
bétween the hpnrs of 12 and 1, assumlng that the lunch hour extends over that 
perlod of tfmé, an Impression upon the tlme-recorder of an employé would In- 
dlcate at a glântSê that he had léft work before the tlme set, or was tardy 
upon his retum, wlthout the necesslty of examlnlng the figures. * • • For 
example, If the lunch hour Is from 12 to 1, and It is thus deslred that an Im- 
pfcesslon made, béfôre 12 shall be In red Ink, whereas after 12 it is In green 
Ink, thls moverâent wlU take place not later than and substantlally at 12 
o'clock. * • ' ♦ In thls manner the green rlbbon la brought opposite the 
prlntlng wheel; and the Impression made by the movement of the hand lever 
causing thls shlftlng wlU be In green,- thus Indlcatlng that the same Is made 
after 12, and that the tlme of leavlng of the workman was satlsfactory. 
♦ ♦ • Any impression made after thls point wlU accordingly be made in 
red ink, the same indlcatlng that the machine has beeh used after the hour 
get for the return of the w;orkman, or, in other words, that the user thereof 
was tardy. * * * Thus the ribbon may be caused to shift at a reasonable 
tlinè before the momlng work hour and again at that tlme, so as to prlnt 
ttie records of thè arrlvlng workmen In green color. Throughout the morning 
work hours, asj for example, from 7 to 12, the mechanlsm will be in such 
condition as tô prlnt In red the tlme when used, and the rlbbon may be re- 
ahUted at the houf of 12, so as to again prlnt in green for the outgolng 
workmen. In thls manner the mechanlsm may be formed so as to act In ac- 
cdrdance wlthàny deslred hours of work and any number of notches, as, for 
^xample, an extra notch for evening work may be formed upon the disk." 

It is évident that the time of entry and departure of each workman 
îs to be recorded^ and that this time so recorded is the record; that 
when two or tnore hâve so entered or departed we hâve "records" ; 
that, assuming the work hours of the forenoon are from 7 to 12 o'clock, 
the workman who enters and records his time after 7 has made an 
"irregular record," as has the one who leaves and records his time be- 
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fore 12, while those who enter within the "reasonable time" fixed for 
entering before 7, and record their time, hâve made "regular rec- 
ords," as hâve those who leave after 12 and before 1 and record their 
time of leaving. 

It is, of course, true that a workman may record the fact that he 
was too late, irregular, in entering, or too early, irregular, in leaving,. 
by a mark on the record sheet intended to so indicate, but this would 
not be a time-record or record of time within the intent and meaning 
of thèse claims and spécifications. This alone, if unaccompanied by 
a registry of the hour and minute of entry or departure, would be of 
no particular conséquence — give no aid in fixing or determining the 
actual time the employé had worked. 

It has been noted that "records of différent classes are made in 
marks of différent colors or otherwise characteristic of the classes." 
The spécifications also say: 

"It may be noted that the term 'mark' Is used throughout this speclflcatlon 
and in the foUowing claims In a broad sensé as denoting any perforation, Im- 
pression, distortion, or dlscoloratlon of a recelvlng-surface whereby a record 
is made. It may also be noted that by 'printing mechanism' Is meant any 
means for formlng a mark as above deflned, and 'Impression' means the mark 
made as dlstlngulshed from the surface upon whlch it is made." 

Neither the word "mark" nor "marks" appears in either of the 
claims in issue hère. However, records are made "in marks of dif- 
férent colors," or records are made "in marks" ; otherwise, if so made 
as to be characteristic of the classes, that is ; I take it, so as to plain- 
ly distinguish the one class of records from the other. In either case 
ihere must be a record of the time "in marks," which marks recording 
the time are "characteristic" of the classes of time, regular and irreg- 
ular, , and this imposes the necessity of having the "marks" used to 
record the regular time, and which indicate the time, différent in color, 
size, or shape from those marks used to record irregular time. In 
short, it is not necessary under ail the claims of this patent to print 
the time in figures. The time may be printed or recorded by per- 
forations in the card or slip, or by pictures, or by printing regular 
time in small figures and irregular time in large figures. But the 
marks must indicate and show the time, not merely the fact that a 
workman was late in entering or early in leaving. However, the claims 
in issue hère do not relate to or include such modes of printing or 
recording the time. Each and every one of the claims in issue de- 
mands and is limited to means adapted to print regular records in 
one color and irregular records in some other color, as (claim 60), 
"means for taking impressions from said printing mechanism upon a 
record-surface, and means whereby the impressions made by said print- 
ing mechanism during différent predetermined intervais are made in 
différent colors" ; or (claim 61) "means adapted to cause the impres- 
sions made by said printing mechanism during différent predetermined 
intervais of time to appear in différent colors"; or (claim 62) "means 
for taking impressions from said printing mechanism upon a record- 
surface, and automatic means whereby said impressions of différent 
classes are made in colors distinctive of said classes"; or (claim 63) 
"means for taking impressions from said printing mechanism upon 
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a record-surface, and autoinatic time-controlled means adapted to 
cause such impressions of différent classes to appear in colors dis- 
tinctive ofsaid classes" ; or (claim 64) "means for taking impressions 
from said printing mechanism upon a record-surface, and automatic 
means whereby Jrregular records formed by said impressions are made 
in a certain color and regular records in a certain other color." Thèse 
"means" are ail "in a time-recorder," and combined with "printing 
mechanism" and the "impressions" or "records," as the case may be, 
as to thèse claims, are made by the printing mechanism ki two classes, 
regular and irregular records, as we hâve seen, each class in a dif- 
férent color., Printing mechanism is means for forming a "mark," 
and "impression" means the mark made, while mark includes "per- 
foration, impression, distortion, or discoloration of a receiving sur- 
face" whereby a record may be made. 

There is no doubt in my mind that each of the claims in issue hère 
calls for means that will make a record of the workman's regular 
time in one color, as green, and a record of his irregular time in an- 
other color, as red, in marks, figures, or characters showing the time 
of entry and départure, and that a separate and distinct mark, not in- 
dicating eithér the hour or the minute or both, but simply the fact 
that the figures or marks which accompany it is a record of irregular 
time, which accompanies a record of the workman's time made ail in 
one color, does not answer to either claim in issue, and that a time- 
rècprder adapted to make such a record only does not infringe either 
claim in issue, even when such distinct and separate mark accompany- 
ing the time record itself is of a différent and distinct color. Ma- 
chines of that class are covered, if at ail, by other claims of the patent 
in suit. This is made definite and certain by other claims, as claim 
33, which reàds: 

"A clock-contjroned tlme-recorder comprislng tlme-prlntlng mechanism adapt- 
ed to print records of différent classes In distlnctlve Impressions." 

Claims 65 and 66 read : 

"(65) A tlmé-recorder, Includlng, in combina tlon, tlme-controlled marklng 
dèvices, means for produclng records therefrom, and means whereby records 
of différent classes are made by marks havlng dlstlngulshlng characteristics. 

"(66) A time-recorder, Includlng, In eombinatlon, tlme-controUed marklng 
devices, meàns for produclng records therefrom, and means whereby records 
of régtilar and of irregular character are made by marks havlng dlstlngulshlng 
characteristics." 

In ail thèse claims différent colors for différent classes of records 
are not demanded or suggested. In claims 65 and 66 we find the 
words "marks" and "marking," and when we tum back to the spécifi- 
cations we find that thèse claims are for devices which make marks 
by perforations, distortions, etc., and that thèse claims are also for 
those devices where the records are made, not "in marks of différent 
Golqrs," but in marks or impressions "otherwise characteristic of the 
classes." Thèse claims not only omit ail référence to color and dif- 
férences of color in the record, but specify that the différent classes 
of records are made by marks having "distinguishing characteristics" ; 
that is, any sort of marks rfecording time where the marks recording 
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regiilar time differ substantially and plainly from those recording ir- 
regular time. 

Defendant's Time-Recorder. 

The defendant's time-recorder does not hâve the mechanism of the 
patent in suit claimed thereby. There is no pretense that it does. But 
it does hâve a two-colored ribbon. This is not shifted laterally or for 
the purpose of making an irregular record in a color différent from 
that of a regular record. Defendant's time-recorder does not print 
or impress on the card or slip or other recording-surface the regular 
time of the workman in one color and his irregular time in another 
color. It is not adapted to do that, and is not capable of doing it. 
It was not designed for such work. The time, regular or irregular, 
is and must be ail printed in one and the same color. The record of 
the workman's time is ail in the same color. In the record itself there 
is nothing to indicate that an ehtry of time is regular or irregular, ex- 
cept as we inspect the figures made we find that they of themselves 
show that the workman was either late in entering or early in leaving, 
as 7:30 would indicate 30 minutes late in arriving, and 11:20 would 
indicate 40 minutes early in leaving. Thèse would be irregular rec- 
ords. Ail time-recorders do this where figures are used. To catch 
the eye and indicate at a glance that the record on the card contains 
irregular records, or records of frregular time, the defendant's device 
has an added independent character actuated only when the work- 
man records out of regular time, as a dash or a star, which strikes the 
red part of the ribbon at the same time the type which prints or im- 
presses the time strikes the other part of the ribbon, and thus both 
make marks side by side on the recording surface, and this extra or 
added mark indicates at a glance that that particular entry of time 
which it accompanies is irregular. 

The purpose of both the complainant's device and defendant's device 
is to indicate to the employer and employé, without reading the par- 
ticular entry of irregular time, that it is such an entry. It is usefui 
to the employer in his bookkeeping, or in figuring up at the end of 
the week or day the amount of wages due each workman, or the ac- 
tual number of hours the employé has worked To illustrate: The 
working hours are from 7 a. m^ to 13 m. and from 1 p. m. to 6 p. m., 
10 hours in ail, and the employer is paying $3 per day, or 30 cents 
per hour. When the card or slip of the workman is turned in at the 
end of the week and his actual time is to be figured and the amount 
earned ascertained, it is necessary, if irregular time is indicated on 
the record only by the figures or characters made in the usual course, 
ail of one size, form, or color, to look at each entry, which takes time 
and patience. The reader of the card might fail to note entries of ir- 
regular time. But with ail irregular entries made in a différent colored 
ink from the regular entries, the reader of the card secs at a glance 
whether or not the workman is entitled to fuU time and full pay for 
the work. If there are no records on the card in red, the color used 
to.designate irregular time, the bookkeeper enters $18 on a mère glance 
at the card. If there be records on that card in red, then the book- 
keeper inspects those only, and makes the proper déduction from the 
169 F.— 62 
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total for the week, or $18. It is self-evident that a red sta^r or red 
bar by the side of an irregular entry or record, and in the sam^ space 
or square with it, will indicate the same facts and give the bookkeeper 
substantially the same âid. Such a mark calls attention to each ir- 
regular entry. The one mode of indicating "irregular records" on the 
face of the recording sheet is the substantial équivalent of the other 
mode, inasmUCh as both indicate that the particular record entry is ir- 
regular time. But the means for making the records indicating such 
irregular time are différent, and the manner in which such records 
are pointed ,out on the record surface is différent in the two time- 
recorders. The work actually done by the two machines is différent, 
aiid the respective opérations of the two in doing the work differ sub- 
stantially and rtiaterially. Complainant's machine actually prints or 
records the time of each workman in différent colors if he has made 
time of the two classes, regular and irregular. It prints or records 
his regular tiriie in one color, and his irregular "time in another and 
a distinctive color. The complainant's machine was intended and de- 
signed to do that very thing, and was therefore "adapted" to accom- 
plish that particular resuit. The Dey patent in issue hère so explicitly 
déclares. Mechanical devices were added and changes made so as to 
do that particular thing. Thèse added mechanical devices, described 
in the patent at great length and with great particularity, and made 
the subject of a great number of cla!ms, the défendant does not hâve 
or use, as he does not do that work or accomplish that resuit or in- 
tend so to do. Thfe ultimate object or purpose o'f doing that particular 
thing is readily understood, but the ultimate purpose is not what the 
machine accomplishes. Says the spécification : 

"The Invention Is more partlcularly dlrected to certain Improvements In 
time-recorders âdApted for recording the tlmes cwt enterlng or leavlng a factory 
or other establishment of the Indlviduals employed thereln. • * * One of 
the objects of thejnventlon Isto provide means In a workman's tlme-recorder 
whereby records of différent ciasses are madé In marks of différent colors," 
etc. •■■'■",' 

The daims in issue deal ,^ith means for making "records of différ- 
ent classes in marks of différent colors" only, as we hâve seen. The 
way to do this particular thing is pointed out, and new and improved 
mechanical means for doing it are proyided, added to a time-recorder, 
and specifically claimed. Thèse défendant does not hâve, or use, or 
require. The défendant has not "adapted" its machine to do such 
work or to aççproplish such resuit. 

The very function of complainant's time-recorder is to print or re- 
cord the regular time in marks of one color and the irregular time 
in marks of another color and a distinctive color, or to record the 
regular time, irrespective of color, in marks or characters distinctive 
of that class of records, and irregular time in characters distinctive of 
that class of records, and separate and distinct claims hâve been fram- 
ed and inserted in the patent in suit to recover both species of marks. 
The one set of claims relates to the color of the impressions record- 
ing the time, the other to the form of the impressions recording the 
time. If défendant, in recording time, uses marks characteristic of 
the classes, viz., figures of one color to record regular time, and figures 
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of the same color with a red dash or dot by their side to rer.ord irreg- 
ular time, the red dash or dot being used and added as a mark to make 
those figures characteristic of the class to which they belong, and there- 
by infringes daims 65 and 66, clearly he does not infringe the daims 
in issue, each and every one of which calls for records of time made 
in différent colors to designate the class to which each belongs, and 
demands that the figures or characters recording the time be in colors 
distinctive of the dasses ; that is, that those showing regular time be 
made in one cplor and that those showing irregular time, if any, be 
made in another and a distinctive color. The claims in issue con- 
tain this sdf-imposed limitation, and the claims cannot be extended 
by construction. See cases before cited. 

The following déments of claims 60 to 64, indusive, are not found 
in defendant's time-recorder : Claim 60, "means whereby the impres- 
sions made by said printing mechanism during différent predetermined 
intervais are made in différent colors"; claim 61, "means adapted to 
cause the impressions made by said printing mechanism during dif- 
férent predetermined intervais of time to appear in différent colors" ; 
claim 63, "means whereby said impressions ôf différent classes are 
made in colors distinctive of said classes" ; claim 63, "means adapted 
to cause such impressions of différent classes to appear in colors dis- 
tinctive of said classes" ; and claim 64, "means whereby irregular rec- 
ords formed by said impressions are made in a certain color, and reg- 
ular records in a certain other color." 

The following éléments of claims 54 and 35 are not found in de- 
fendant's machine, viz., "automatically-actuated time-printing means 
adapted to print regular records with an impression of a certain color, 
and irregular records with an impression of a certain other color" 
(claim 54), and "automatically-acting time-printing means adapted to 
print regular records in a certain color and irregular records in a 
certain other color" (claim 35). There is no équivalent, as defendant's 
time-recorder is not adapted to do the work required and cannot do 
it. The function of complainant's means, referred to, is to print the 
two classes of records of time in marks or figures of some kind, the 
one class in one color and the other class in another or différent color. 
The function is not to point out or indicate to the employer, or to his 
bookkeeper, or to the employé, the fact that the record made in the 
one color is of one class and the record made in the other color is of 
the other class. Such is the ultîmate purpose or object of having the 
means referred to perform the function pointed out, but such pur- 
pose in having the means perform its work is not the function of the 
means employed. 

But even did the time-recorder of the défendant accomplish or pro- 
duce the same précise resuit as complainant's recorder, infringement 
would not be made out. To be an infringer, one must do more than 
reach the same resuit. Westinghouse v. Boyden Power Brake Co., 
170 U. S. 537, 569, 18 Sup. Ct. 707, 42 L. Ed. 1136 ; Burr v. Duryee, 
1 Wall. 531, 572, 17 U Ed. 650; Miller v. Eagle Manufacturing Co., 
151 U. S. 186, 301, 14 Sup. Ct. 310, 38 L. Ed. 121. 

In Westinghouse v. Boyden Power Brake Co., 170 U. S. 569, 18 
Sup. Ct. 723 (43 L. Ed. 1136), the court, speaking by Mr. Justice 
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Brown, who always speaks with accuracy and clearness and preci- 
sioa in patent cases, say s : 

"But after ail, even If the patent for a machine be a ploneer, the alleged 
Infrlnger must hâve done somethlng more than reach the same resuit He 
must hâve reaçhed it by substantially the same or slmilar means, or the rule 
thàt the functlon of a machine cannbt be patented Is of no practlcal value. 
To sày that the patentée of a ploneer Invention for a new mechanlsm Is 
entltled to every mechanlcal devlce whlch produces the same resuit Is to hold, 
In other language, that he Is entltled to patent hls functlon. ♦ » » That 
two machines produce the same effect wUl not justify the assertion that they 
are substantlally the same, or that the devlces used are therefore mère équiva- 
lents f or those of another." 

In Burr v. Duryee, 1 Wall. 531, 572, 17 L. Ed. 650, the court said: 

"The argument used to shov? infrlngement assumes that every comblnation 
of devlces In a machine whlch Is used to produce the same effect Is necessarily 
an équivalent for any other comblnation used for the same purpose. Thls Is 
a flagrant abuse of the term 'équivalent'" 

In Miller v. Eagle Manufacturing Co., the court, at page 201 of 
151 U. S., page 316 of 14 Sup. Ct. (38 L. Ed. 121), said: 

"It Is nbt the resuit, effect, or purpose to be accompUshed whlch con- 
stltute Invention, or entltles a party to a patent, but the mechanlcal means 
or Instrumentallties by whlch the object sought Is to be attalned ; but a pat- 
entée cannot so spllt up hls Invention for the purpose of securing additlonal 
results, or of extendlng, or of prolonging the Ufe of any or ail of Its elemental 
parts. Patents cover the means employed to efCect results. Rubber Tlp Pen- 
cll Co. V. Howard, 20 Wall. 498, 507, 22 L. Ed. 410; Fuller v. Tentzer, 94 U. 
S. 288, 24 L. Ed. 103.» 

To infringe even a pioneer or primary patent, the défendant must 
accomplish substantially the same resuit by substantially the same 
means, operàting in substantially the same way, and équivalent means, 
known to be such at the date of the patent, are the same as the means 
specifically described. 

The patentées. Dey & Dey, may hâve been the first to conceive the 
idea of applying the old idea of printing words or figures represent- 
ing one thought in characters larger than those used to print words 
or figures representing another thought, so that at a glance they would 
be distinguished the'one from the other, to a time-recorder in record- 
ing différent classes of time. They may hâve been the first to pro- 
duce means for doing this précise thing in a time-recorder. They 
may hâve -been the first to conceive the idea of so. printing or record- 
ing time in a time-recorder by printing regular time in blue, or green, 
or black, and irregular time in red or purple, but they could not patent 
or monopolize thèse ideas. They could patent meaiis for making their 
conception ç>f practical value and application. See cases cited. "Pat- 
ents cover the means employed to effect results." Rubber Tip Pencil 
Co. V. Howard, 20 Wall. 498, 507, 22 L. Éd. 410 ; Fuller v. Yentzer, 
94 U. S. 288, 24 L, Ed. 103, cited and àpproved in Miller v. Eagle 
Pencil Mfg. Co., 151 U. S. 201, 14 Sup. Ct. 310, 38 L. Ed. 121. It 
follows that the défendant cannot be held to be an infringer in making, 
using, and selling a recorder which gives to the user thereof the same 
information by means of a sign or s)mibol as does complainant's by 
actually printing the record in red orsome other distinguishing color, 
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it appearing that defendant's recorder has other means for producing 
and printing or impressing the sign on the record, sheet, or card, which 
operate in a difFerent way and produce a différent record or resull, 
even if that resuit serves the same ultimate purpose as does complain- 
ant's device or machine. In complainant's recorder the dock brings 
certain mechanism into position, so that at regular hours for record- 
ing when the worisman presses the handle or lever whereby he records 
his time the red ribbon or red part of the ribbon is brought in front 
of the type whed, and, as the hammer strikes. the type makes a record 
in red on the record sheet or card. The clock itself so moves the 
mechanism that at regular hours for recording time the red ribbon is 
not brought before the type wheel when the workman records his 
time. The same type wheel and type make the regular record that 
make the irregular record. In defendant's time-recorder there is no 
mechanism for moving the ribbon for the purpose of indicating ir- 
regular time, and the type wheel and type thereon always strike the 
ribbon used for recording regular time. In this recorder there is a 
distinct mechanism operated by the clock connected with an arm car- 
rying an independent character, which is actuated at irregular hours 
for recording time, only, by the hand of the operator as he presses the 
handle or lever for recording his time. This character strikes the red 
line of the ribbon only. 

, Prior Art. 

But the prior art weighs heavily against the complainant's conten- 
tion that the défendant infringes the claims in issue. Two colored 
ribbons were no novelty. In analogous arts it was not novel or new 
to print one part of a record in one color, one word or more, and the 
other parts in another color, or to so print or impress words or figures 
on a recording surface. There are many books printed in that way 
more than a hundred years old. Extra characters printed by the side 
of words to call attention thereto, or under same to emphasize it, were 
common. In time-recorders the regular time was printed by hour and 
minute printing wheels, and the mechanism was also provided with 
shif table printing type for printing a. m. and p. m. in connection with 
the figures, so as to indicate forenoon and afternoon records, both 
made in precisely the same numerals. See patent to Larrabee, No. 
736,546, dated April 28, 1903, for "workman's time-recorder." The 
défendant has improved this mechanism, as he had the right to do, and 
has substituted a two-colored ribbon, as he had the right to do, and 
added a character or substituted a character to indicate irregular time 
in place of a. m. and p. m., as he had the right to do. Sùbstantially 
the same thing is shown in patent to J. C. Wilson, No. 543,416, dated 
July 23, 1895, for "time-recording apparatus." Of course, advance 
has been made in this particular branch of the art, but I can see no 
différence in principle between impressing a. m. or p. m. on the record 
sheet by the side of the time record by means of an independent type 
to designate or distinguish morning records from afternoon records, 
and impressing a bar or other character in the same place by means of 
an independent arm or printing wheel, or whatever is used to carry 
it, to designate or distinguish late- or irregular time from regular time. 
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The nlechanic skilled in the art would make modifications in the mech^ 
anism, pf course, but he would be Mly compétent for the undertaking. 
As earl)r;as;1895, in a patent to W. L. Bundy, No. 552,332, for "work- 
man's time-recordef," dated December 31, 1895, in addition to the 
numerals, it was desired to hâve the record show whether the figures 
were made as the workman came in or went out. We find in that 
patent the foUowing, which speaks for itself : 

"Upoa thè plate, 28, an 'In* and 'Ouf scale Is mounted and 86 Is a pointer 
Becured to a llftlng-bar, 87, joumaled In sald plate and of angular outllne, 
80 that; when rotated, Its Inner end wIU actuate the arm, 88, pivoted upon 
the shaft, 6, and syring the extension, 89, so that the slgn, symbol, or other 
character thèreon wlll be upon the prlntlng Une, and In Une with the charac- 
ters upon the tlme and number wheels, so that the platen wlll then prlnt an 
addltlonal slgn or character upon the piaper tape, which, for Instance, wlll In- 
dlcate that llie record made was that of the exit of the workman. In wjilch 
case the pojnter wlll stand at 'Out' When It stands at 'In' no record of 
thiS si^n ()r symbol wlll be prlnted. 

"In FlgJ 25 a part of a strlp of paper, 40, Is shown, and the record thereon 
Indicates that workman No. 48 came in at 6 o'clock and 55 minutes, went out 
at H o'cloclt and 59 minutes, and retumed In agaln at 12 o'clock and 58 min- 
utes, the star, m, or other slgn, symbol, or other character used Indlcatlng, by 
the fact of its Impression appearlng upon the paper, that each and every rec- 
ord in which It appears Is the record of that workman golng out or leaving 
the shop or factory." 

In patent to Bundy, No. 453,230, of June 3, 1891, for "workman's 
time-recorder," we hâve a device of the-same kind fully shown and 
described. 

Whether défendant would use a two-colored ribbon or a one-colored 
ribbon w&s a mère matter of sélection or choice. If he makes his 
extra mark by the side of a single entry to indicate it is irregular, as, 
for instaiice, 7:15, or 15 minutes late, and makes the impression of 
such character in the same color as the time impressions, which would 
be the pripr art and nothing more in everything except the mère pur- 
pose of using the added character, he will hâve done everything neces- 
sary to indicate or point out the façt that such entry is of irregular 
time. If, He makes such impression of the extra mark in red, it will 
the more readily catch the eye. The red will emphasize the character- 
ization. Tljis is the only object or purpose défendant can hâve in 
making this impression in red. The character that tells the story is 
there, whether it be in the one color or the other, and it obviâtes the 
necessity of reading any record except those having this distinguishing 
mark. Not sp with complainant in printing the record of irregular 
time in red, It must print the irregular time in red, or some color 
other than that used for regular time records, or it has nothing what- 
ever to distipguish the one class of records from the other. 

The Dey pa,tent did not monopolize in the time-recorder art the idea 
of printing" or . impressing letters or characters in a certain spécifie 
color so as to readily distinguish the record made from others print- 
ed in another color, If the Deys provided new and novel means for 
doing this thing and those means are covered by the claims in issue, 
and the défendant has adopted those means or their substantial équiva- 
lent, it infringes, otherwise not. It is not contended that the means 
employed are, as a whole, the same or substantial équivalents, unless 
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it be in the éléments of a cam and a two-colored ribbon. Thèse arc 
two of the éléments of complainant's means only. The invention of 
the patent in suit does not réside in either of thèse éléments. The 
cam was old, and the two-colored ribbon was old. A slight change 
in the cam of the Larrabee patent was ail that was necessary to adapt 
it to shift the ancillary character so as to differentiate regiilar from 
irregular time records. There may be invention in transferring a 
well-known thing from one structure to another to meet a new and 
novel exigency and adapting it to its new use in such situation. 

In Rinsche patent of July 34, 1900, No. 654,181, for a "calculating 
machine" which, amongst other things, records figures and the totals 
thereof, we hâve the two-colored ribbons whereby we may record the 
figures in one color and the totals in another, as red, a distinctive and 
distinguishing color, for the purpose of distinguishing the one from 
the other at a mère glance. Says the patent : 

"Prlntlng the total in a distinguishing color. In Figs. 86, 37, and 38 I hâve 
shown means whereby, whenever a total Is taken in the machine, the im- 
pression on the strlp or sheet of paper wlU be in a différent color or hâve 
Bome distinguishing characteristlc to identify it as a total or the sum of the 
numbers in the machine, and the mechanism for accompUshlng thls consists, 
briefly stated, in arranging an inking ribbon of différent color in Juxtaposition 

to the ribbon ordinarily employed for regular opérations of the machine. 

• * * 

"The advantage of havlng the total printed In a distinguishing color from 
amounts or items of which It is composed will be readlly appreciated. In 
machines of this character wlth which I am familiar the total is printed in 
the same color as the items, and there is nothing to dlstlngulsh the total from 
the items except perhaps a space. In the construction I bave described 
herein the operator Is not requlred to perform any other than the usual opéra- 
tion of operating the total-key, which' total-key, when operated automatically, 
effects a change In the inking device for the type, so that the total when 
Btruck will be printed in a color différent from that employed wlth respect 
to the prlntlng of the différent Items." 

Hère the différent colored ribbons are automatically shifted laterally, 
and ail the operator has to do is to press the total key. This is also 
donc in the Baird patent of 1904, No. 759,848, "ribbon mechanism 
for calculating machines." The two-colored ribbon and shifting de- 
vices were old in typewriters. But Dey & Dey were not the first to 
introduce the two-colored ribbons into a time-recorder. In the Con- 
nell patent of February 26, 1895, No. 534,858, for "workman's time- 
recorder," we find : 

"Back of the strips, 6, and In front of the prlntlng surface, 4a, are Ink 
ribbons, 9 and 10, to give Impressions of différent colors, say black and red. 
Thèse Ink ribbons are well shown In Fig. 7, and are supported by a vertical 
rod or bar, 11, having a lower crosshead, 12, and an upper crosshead, 13, 
around which the ribbons pass. At one end of each ink ribbon is an elastic 
strip, 14, which keeps the Ink ribbons under sufflcient tension. The upper 
end of the rod, 11, is supported in a sllding plate, 15, having slot and pin 
connection, 16, wlth tlie clock frame, and which Is adapted to be moved by 
a lever, 17, plvoted at 18. 

"By shifting the ink ribbon supports through means of the lever, either Ink 
ribbon may be brought In front of the slots or openlngs, 6, of the plate, 4, so 
that either color may be printed upon the surface 4a." 

It is said by plaintiflf's expert that this was inoperative, but I do 
not find it so. Whether the ribbon is long or short is immaterial; 
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wheïr wérn out another is substituted, and this is the case wîth. any 
colored ribbon in any machine. 

The two ribbons of différent colors and the means for shifting them 
were claimed. At the will of thé workman he could hâve printed 
forenoon records in one color and afternoon records inanother, or 
regular time in one color and irregular time in another color. 

The prior art, and I hâve not gone into it extensively, shows that 
Dey & Dey were far from pioneers. They were, so far as I hâve dis- 
covered, the first to actually record the time by a time-recorder in two 
différent colors, one class of time in one color and the other class of 
time in another color, by automatic time-controlled means adapted to 
cause the impressions recording the time and made by the printing 
mechanism to appear in one color during one predetermined period 
of time and in another color during another predetermined period of 
time; but they were not the first to print or record time, by a time- 
recorder, in two différent colors, thereby distinguishing one class of 
time from another, and they were not the first to distinguish the record 
of onè class of time from the record of another class of time by a 
mark or symbol printed or impressed on the recording surface in con- 
nection with the time record or entry by automatic time-controlled 
means. The daims of the patent in suit in issue hère must be limited 
by the prior art and also by their self-imposed limitations, and, so 
limited ànd construed, the défendant does not infringe. 

The defendant's time-recorders, alleged to infringe, are fully op- 
erative and perform every function of the recorder, even to imprint- 
ing on the record sheet or recording surface the extra mark which 
distinguishes irregular time from .regular time, when the ordinary 
single-colored ribbon only is used. As this extra symbol makes its 
impression by the side of the time record only, and at the same instant 
of time, if we substitute a two-colored ribbon, having a narrow margin 
of red, for the single-colored ribbon, and so insert it that the red mar- 
gin cornes opposite this extra symbol only and the other part of the 
ribbon comes opposite the type wheel, when the workman opérâtes 
the handle or lever of the recorder to record his time, the time type 
will strike the one color and record the time in that color, and the 
extra symbol will strike the red margin of the ribbon and make its 
impression in red. It follows, on complainant's contention, that time- 
recorders which concededly do not infringe the claims in suit when 
used with a one-colored ribbon do infringe when used with a two-col- 
ored ribbon. Thus under complainant's contention, a noninfringing 
time-recorder, is converted into an inf ringing machine by putting into 
it and using with it a fugitive élément, one which is f requently wear- 
ing out and being changed, if such élément be a two-colored ribbon. 
It seems to me that this is, in substance, a contention that complain- 
ant's invention résides in putting a two-colored ribbon into a time- 
recorder and so modifying the mechanism that irregular time shall 
be printed with the red portion and regular time with the other por- 
tion. If this be so, défendant does not infringe. Défendant does 
not record time in red, and has not so modified or changed the mech- 
anism of its rècorder. Can it be possible that complainant, by the 
claims in issue, in view of the prior art, has obtained such a monopoly 
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that he can enjoin the world from using a twocolored ribbon, old in 
the time-recorder art, in a time-recorder which does not infringe un- 
less it be when this old élément is substituted for the single-colored 
ribbon? Can this be true in a case like this, when the daims alleged 
to be infringed demand that the record of the time itself be printed 
or impressed in such différent colors as to cause the records of dif- 
férent classes of time to appear in différent colors, and where the 
defendant's machines with the two-colored ribbon do not do that, but 
only do what they did before, indicate one class by a symbol, adding 
color to the impression made by the extra symbol used to designate 
a class of records, thereby making the désignation the more plain 
and emphatic ? It seems to me that this would be granting a monopoly 
of the use of a color in the time-recorder art ; that it would be an un- 
warranted extension of the claims and monopoly granted thereby. It 
is évident that the conception was to introduce a two-colored ribbon 
into a time-recorder; actually print or record irregular time in one 
color and regular time in another color so as readily to distinguish the 
one class from the other class; to hâve this done by the workman 
himself as he presses the handle or lever to record his time; and in 
providing means so to do. But as ail this contemplated the necessity 
•of making a change in mechanism and providing additional mechanism, 
and the complainant's patent proceeds along the lines of providing 
means to shift the ribbon laterally so as to bring first the one-colored 
portion before the printing type and then the other, so as to hâve ail 
the record of time itself printed from the same type but in différent 
•colors, means, including a controller positioned by clockwork mechan- 
ism, a lever moved by the controller and by the hand lever, and means 
for locking the controller and releasing the same at the proper mo- 
ment, ail of which are pressnt in complainant's machine, but absent 
in defendant's, who has no équivalent, as he has no use for them,' I 
"Cannot find infringement. And I repeat it is not infringement to ac- 
complish the same gênerai ultimate resuit by substantially différent 
tneans operating in a substantially différent way. 
There will be a decree dismissing the bill with costs. 
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(Careult Court, S. D. New York. March 20, 1909. On Eehearing, Aprll 5, 

1909.) 

Patents (§ 328*)— Anticipation— Thill Couplino. 

The Moyer patent, No. 591,561, for a thill coupling, helâ, vold for an- 
ticipation on satisfactory évidence that a devlce admltted to hâve ail the 
essential features of that of the patent was made by another, and was in 
public use prior to the application for the patent. 

[Ed. Note. — For otlier cases, see Patents, Dec. Dlg. § 328.*] 

In Equity. On final hearing. 

Howard P. Denison, for complainant. 

William A. Megrath (Samuel G. Metcalf, of counsel), for défend- 
ant. 

*For«Q>er eues see same toplc & S nuubbb In Dec. & Am. DIgs. 1907 to date, & Rep'r.tndexei 
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HAZEIJ,' DiStHct Judge. This action in equity arises out of the 
alleged inftingfeitient of letters patent No. 591,561, issued October 12, 
1897, to the àssignors of complainant for thill coupling. According 
to the spécification, the thill coupling has a fixed jaw or shackle eye 
section, tô which.is attached a spring connected to a movable jaw or 
eye section put together in such a way as to securely hold between 
them a coupling pin or boit, and to release or disengage such pin or 
boit by reversing the spring or tuming it downward. Claim 1 in 
controversy clearly sets forth the elemental character of the device. 
To join a fixed and movable jaw so as to confine between them a 
coupling pin or boit was old, and the employment of a spring attach- 
ed to one of thè jaws or blocks to open and close the coupling por- 
tions waS also â familiar contrivance at the date of the patent in suit. 
Such a coupling device is shown in the patent to Pardee, No. 382,828, 
dated May 15, 1888. In the Moyer patent in suit the spring. which 
is the new élément of the combination, is curved, the ends pointing 
in the same direction. One end is pivotally connected to the coupling 
part or jaw, while the spring at the other end extends forward further 
than the other to enable it to lock while the jaw is in a closed position. 
When the spring is turned or moved backward, the jaw is opened, 
and the shaft or boit of the vehicle may be readily released. The 
spring is pivotally connected at one end to the fixed jaw and at the 
other to a link or bar -which is preferably connected to the movable 
jaw. Such arrangement of the parts, as shown in figures 1 and 2 
of the drawings, will automatically open and close the jaws from a 
middle position by the action of the spring. In figures 6 and 7 is 
shown a modification of the coupling which consists of Connecting a 
link on the free end of the spring and extending across the upper 
part of the movable jaw. In the Pardee patent is shown a loose spring 
secured at one end to a clamp block which fits into a hook shaped jaw, 
and which opérâtes tO hold thè clamp block in its position against the 
coupling pin. When the block is released, it Aies upward with the 
spring. The spring in the patent in suit is thoughè essentially différ- 
ent, in that it produces a différent resuit. It noticeably facilitâtes and 
makes easier the opening and closing of the pivoted jaw, and there- 
fore the Pardee patent is not anticipatory. The Worrest thill coupling 
manufactured and sold by the défendant is structurally slightly dif- 
férent from that of complainant, but it is operated in substantially 
the same way, and certainly produces a like resuit. It has a curved 
spring connected at one end to a movable jaw, while the other end 
is pivoted to a bar in such a way as to enable opening artd closing 
the jaws by a forward and backward movement of the spring. I 
think infringement would not be avoided if it. were not that the dé- 
fense of prior use is thought fairly established. 

The latter défense arises from the claim that the coupling device or 
its substantial équivalent has been in public use for more than two 
years before the application for the patent in suit was filed with the 
Commissioner of Patents. It was admitted by the complainant that 
the Winans device claimed by the défendant to hâve been manufac- 
tured and in public use since 1894 has ail the éléments of the claim in 
controversy, and, if prior public use has been proven, anticipâtes the 
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patent in controversy. The défendant gave évidence to show that 
in 1894 one Winans made two pair of thill coupUngs, one pair being 
continuously used by him on his carnage for about four years, and 
the other sold by him to the witness McCormick, to whom he also 
transferred an interest in his unpatented invention for the sum of 
$100. The receipt and transfer, dated September 30, 1894, are ex- 
hibits in the case. The witness McCormick testified to the identity 
of the prior coupUng in évidence, and corroborâtes the witness Winans 
as to the time in 1894 when the coupling was sold and deUvered to 
him, and when he purchased an interest in the invention. It is 
shown that the coupling thills were made in the présence of one Hur- 
ley, a disinterested witness, who identified them, and testified posi- 
tively that they were made by Winans in 1894. He fixes the date 
by the fact that in 1893 and 1894 and the early part of 1895 he was 
in the employ of the New York Roofing Company, and that it was 
during this time that he came in contact with Winans, and saw the 
couplings. His certitude is based upon seeing the coupling before he 
left the employ of the New York Roofing Company, which was in 
March, 1895. Winans also exhibited the coupling to the witnesses 
Bauer, Tyler, Galvin, and one Mcllhargy in the year 1894, and 
again in 1895 to the witness Galvin, président of the défendant, with 
a view of interesting him in its manufacture. Subsequently in 1905, 
he delivered the coupling to the défendant. The pair of couplings sold 
to the witness McCormick for $10 are shbwn to hâve been in con- 
tinuous use from the time of the sale until the month of August or 
September, 1905, when they were delivered to the défendant. Wit- 
ness Dawson testified that he saw the couplings on McCormick's 
wagon at différent times during the years 1894 to 1899. Witness 
^uinft testified that in the latter part of August, 1895, he saw a pair 
of thill couplings resembling those in évidence on a wagon ,of the 
New York Contracting Company. Other testimony and circumstan- 
tial détails corroboratory of the asserted prior use is found in the 
record. . The said witnesses were fuUy cross-examined, and their 
testimony was not discredited in any material particular. As most 
of the testimony was given by disinterested witnesses, the court does 
not feel disposed to déclare that such testimony is mistaken or not of 
a convincing character. The complainant gave testimony in opposi- 
tion. 

The witness Bowers testified that the Winans coupling was not 
made in 1894, but that, in fact, it was made in the month of May, 
1905, in the shop of the défendant under his direction, and at the 
request of the président of the défendant. To carry out the instruc- 
tions given him, he designed the Winans exhibit from the spécifica- 
tion in suit on a block of steel, and he testifies that a fellow employé, 
named Shannon, at his request made the exhibit coupling from his 
sketch. He further testified that the spring made by Shannon was 
brittle, and that he then requested another fellow employé named 
Droz to harden it, and that a boit in the thill eye was removed by an- 
other employé named Messenger. When the coupling was finished, 
he delivered it to Mr. Galvin, who on the next day suggested certain 
altérations appearing on a sheet of paper, and remarked that his pat- 
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ent solicitor indicated the desired changes, but that he did not wish 
to be quoted as having donc so. The witness Shannon testified that 
the Winans exhibit coupling was made by him in 1905, at the request 
of Bowers, and he assigned reason for his positive identification. The 
witness Droz testified that in May or June, 1905, at the request of 
Bowers, he hardened the spring and worked on the thill eye part of 
the coupHng. Other witnesses were sworn to corroborate Bowers, 
among them John Keenan, who was in the employ of the défendant 
at the timè Bowers swore the coupling was made. He says that 
Bowers gave the Winans coupling to Shannon, with instructions to 
take it apart, and, after putting the parts together, to place the 
coupling on his desk. He also stated that Shannon conferred with 
him regarding the manner of putting the parts together, and he is 
positive that the coupling was not made by Shannon. Such testimony 
is clearly contradictory of the testimony of Bowers and Shannon in 
its most important features, and is corroborative of the witness Gai- 
vin, who testified that Bowers in the summer of 1905 asked permis- 
sion to take the Winans coupling, and that he subsequently noticed 
that the device had been taken apart. The défendant contends that 
the testimony of Bowers was false and that from motives of ill will 
he procured other testimony to corroborate him. The court does not 
deem it necessary to allude to the many détails claimed to be con- 
tradictory or an impeachment of.the witness Bowers. The witnesses 
Shannon, Ogrera, Droz, and Chamberlain were formerly in the em- 
ploy of the défendant, and Shannon and Ogrera were in the employ 
of Bowers at the time they testified. They probably hâve not will- 
fuUy misstated the facts, but evidently confused the Winans device 
with another, dr Shannon in taking such device àpart and putting the 
same together, as testified by Keenan, sought the assistance of other 
worknjen, who therefore are under the mistaken impression that the 
exhibit was produced or originated by him. As to Bowers, it is satis- 
factorily shown that he was not an impartial or unbiased witness. 
He had been discharged from the employment of the défendant and 
his rectitude challenged by its président. Moreover, there was litiga- 
tion pending between him and the défendant arising from debt and 
from the asserted use by him of the defendant's trade-name. Either 
from rivalry in trade, his discharge from the defendant's employ, or 
reflections on his honesty the hostility of Bowers can scarcely be 
doubted upon close scrutiny of his testimony and the surrounding 
circumstances. His deep interest and feeling in the pending litigation 
is evidenced by his unsolicited interview with Mr. Bradley, who is 
interested on the side of complainant, and his subséquent search for 
witnesses to corroborate his testimony. In view of his interest in the 
présent litigation; his relations with the défendant are unquestionably 
compétent to affect his credibility and indicate a motive for false 
swearing. His arrest and indictment at the instigation of the de- 
fendant after he gave his testimony does not impair his credibility,. 
and I hâve not so considered it; but his voluntary admissions as testi- 
fied to by Galvin after the arrest that, if released and the proceeding 
dropped, he would correct his testimony upon the subject of prior use,. 
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implying that he would testify to a différent state of facts, ought not 
to be overlooked. 

To détermine the question of prior use under the facts and circum- 
stances of this case is extremely difïicult, and I hâve not concluded 
to reject the testimony of the complainant on this point without adé- 
quate deHberation. Ordinarily, where the évidence relative to prior 
use is contradictory or has been impeached or the circumstances are 
such as to discrédit it, the court will not consider such défense as 
satisfactorily proven. But in the présent case the witnesses were ac- 
quainted with devices of the description in suit. National Casket Co. 
V. Stolts, 157 Ped. 392, 85 C. C. A. 300. They were interested in 
wagon thills and wagon paraphernalia owing to their occupations, and 
I think the disinterestedness of some of those who gave important 
testimony will not fairly admit of the court holding that complainant's 
testimony is entitled to probative force, or that it is of sufficient weight 
to generate a reasonable doubt as to the asserted prior public use of 
the Winans coupling. 

Because I entertain no such doubt as to the Winans thill coupling, 
the bill must be dismissed, with costs. 

On Rehearing. 

I hâve considered the application of complainant for rehearing, and 
bave examined the référence in the pétition to the testimony of Hur- 
ley, Otto Bauer, and Keenan. I hâve also considered the point that 
the exhibit Winans coupling shows no fraying or wear. According 
to the proofs, the pair of couplings retained by Winans was used much 
less than the pair with which he parted, which probably would account 
for any absence of fraying of the edges. Winans testified that the 
witness Hurley saw the coupling made, and Hurley says that he was 
présent in 1894 when the coupling was in separate parts in Winan's 
shop, and that later he saw it in its completed form. Such testi- 
mony would seem to support the statement of the court in the opinion 
that Hurley was présent when the coupling was made. Otto Bauer 
testified that the coupling which he saw in 1905 was new, and painted 
black. The coupling in évidence was in the fire in defendant's fac- 
tory and later was found in the débris, and it has the appearance of 
having been painted black. It is claimed that the testimony of Bauer 
corroborâtes the claim of complainant that the coupling was actually 
made in 1905, as testified to by Bowers, and as evidenced by its new 
appearance and absence of fraying of the edges, but, giving considéra- 
tion to the évidence of prior use in its entirety, such an inference is 
unwarranted. 

The pétition for rehearing is denied. 
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CRANE Y. BARTELSTONB et al. 

(Circuit Cîourt, S. D. New York. Marcb 10, 1909.) 

Patents (g 328*) — < Yaliditt and IirirtiNOEMENT — Anoi^ Olaufs fob GrAsa 
Plates. 

The Crâne patent, No. 624,460, ifor an angle damp for (astenlng glass 
plates together, discloses novélty and invention ; also held infringed. 
[Ed. Note.— For other cases, sëe Patents, Dec. Dlg. § 328.*] 

In Equity. On final hearing. 

Thomas W. B^^ewell and Albert E. Lynch, for complainant. 
Duell, Warfield & Duell, for défendants. 

MARTIN, District Judge. This complaint îs brought for an in- 
fringement of a patent owned by the plaintiff, No. 624,460. The 
patent is a very simple one, aiid consists of a séries of clamps applied 
at the meeting angles of glass plates; each clamp being composed 
of fciur pièces of meta! — two angle pièces, one fitting'on the outside 
and the other on the inside of a window at the angle where the glass. 
plates meet, a shank or screw,,which projects inwardly from the out- 
side pièce and through the hole in the inside pièce, and a nut, which 
is Screw-threaded lipon the shank and presses upon the inner angle 
pièce. This shank projects through notches filed in the edges of the 
adjoining glass plates, and when the nut is tightened it holds the glass 
plates together strongly and substantially by frictional contact of the 
angle clamps upon the surface of the glass. No hole is required to be 
drilled through the glass. The shank or boit to which the nut is attach- 
ed is held firmly in the outer clamp, but does not extend through it. 

The defendant's device is substantially the same thing, except the 
shank or boit extends through the outer clamp and is held in place at 
that end by a head on the outer end of the shank or boit. If the com- 
plainant's patent is a novelty, and the former art is such that he is 
entitled to ail he claims for it, the défendants hâve infringed. From 
an exaniination of the record I am of the opinion that the complain- 
ant's patent was a useful invention, and not so far restricted by the 
prior State of the art but that it is broad enough to cover the device 
used by the défendant. 

Let decree be entered for an injunction and accounting, as prayed 
for in the bill. 

•f-or otJi«r osBeB lee same toplc & { mumbib in Deo. ft Am. Dlgs. 1907 to date, & Rep'r Indexai 
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et al. 

(Circuit Court, S. D. New York. March 10, 1909.) 

Patents (§ 828*)— Infbingemknt— Pnbumatic Tibes. 

The Jeffery patents, Nos. 454,115 and 558,956, for pneumatlc wheel tires, 
held not Infrlnged. 
[Ed. Note.— ror other cases, see Patents, Dec Dlg. { 328.*1 

In Equity. On final hearing. 

Ernest Hopkinson, for complainant. 
Simpson, Thacher & Bartlett, for défendants. 

MARTIN, District Judge. This is a bill in equity, alleging tha* 
the complainant is the sole owner of letters patent No. 454,115, issued 
to Thomas B. Jeffery, dated June 16, 1891, and also of letters patent 
No. 558,956, issued to the same Thomas B. Jeffery under date of 
April 28, 1896. The complainant claims that the clincher pneumatic 
tires for automobiles embody the invention of the two patents above 
named, and that the défendants hâve infringed those patents, and 
prays that said défendants be enjoined and restrained from further 
infringement of said letters patent, and for an accounting. The de- 
fendants contend that, if either of the said patents can be held to be 
valid, it must be upon détails which the défendants hâve not used. 

Upon an examination of the record it plainly enough appears that 
ail the mooted questions hère, involving thèse patents and alleged in- 
fringements, were before United States Circuit Judge Buffington in 
the case of Gormley & Jeffery Tire Co. v. Pennsylvania Rubber Co. 
(C. C.) 156 Eed. 982, and that judge, in a carefully prepared opinion, 
fuUy discussed thèse questions. His conclusion was that the bill 
should be dismissed. The case went to the Circuit Court of Appeals 
for the Third Circuit and was affirmed. Later on there was a mo- 
tion for rehearing, which was denied. I concur in the décision of 
that court. 

There should be a decree for the défendants. 

*For other caaes ■«• lame tople Se { numbib in Dec. te Am. Digi. 1907 to date, ic Rep'r Indexe» 
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ŒLEfOTRIG GOODS MFG. CX>. T. BBaTJAMIN ELBCTEIO MFG. 00. 

(Circuit Court, S. D. New York, Mareh 23, 1909.) 

Patents (§ 810*)— Suiis fob iNrEiNQEMENT— Pleading— MuLTirABiousNESs oï 
Bii,l.. 

A blll for Infringement of two différent patents, whlch, while alleging 
that the Inventions covered thereby are capable of belng conjointly used 
In one apparatua, falls to allège tjiat they are so used by défendant, or to 
allège that they were not patented In a forelgn country more than seven 
monfhs before applications for patents were filed In the United States, Is 
Insufflclent, and subject to demurrer. 

[Ed.. Note. — For other cases, see Patents, Cent Dlg. ê| 507, 518; Dec 
Dlg. § 310.*] 

In Equity. On gênerai and spécial demurrer to bill. 

Edwards, Sager & Wooster, for complainant. 
Wylie C. Margeson, for défendant. 

MARTIN, District Judge. This action is brought for alleged in- 
fringement of two patents which the complainant claims to own. 
The complainant allèges in his bill that each of said patents is suscep- 
tible of conjoint use in one apparatus, yet there is no allégation that 
they were so conjointly used by the défendant. There is no alléga- 
tion that the inventions alleged to hâve been infringed were not first 
patented or caused to be patented in a f oreign country on an applica- 
tion filed more than 7 months prior to the filing of the application in 
the United States. The allégation is 13 months, when it should read 
7, as thèse patents antedate the act of 1903 (Act March 3, 1903, c 
1019, 33 Stat. 1335 [U. S. Comp. St. Supp. 1907, p. 1003]). The 
coinplaint is déficient in its allégations as to the exécution of the com- 
plainant's patents. The defendant's spécial demurrer reaches each of 
thèse defects, and as to each of thèse defects the demurrer must be 
sustained, with costs to the défendant AU other grounds set up in 
the demurrer are overruled. 

The complainant may hâve 20 days from the filing of this opinion 
in which to pay costs and amend, and the défendant 30 days in which 
to plead to the complainant's amended complaint. 

*For other ce^es see same topic & S numbbb in Dec & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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WEST PUBLISHING CO. v. EDWARD THOMPSON CO. 
(Circuit Court, E. D. New York. June 1, 1909.) 

1. COPTEIGHTS (§ 86*)— ISFEINGEMENT— INJUNCTION. 

Ad unfalr savlng of labor and expense by the appropriation of the copy- 
rlghted work of another, anlmo furandl, is ground for injunction agalns* 
the Infrlnging publication, if the unfalr use permeatea the work to any 
materlal extent. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 86.*] 

2. CoPYEiSHTS (§ 73*)— iNi-BiNGEMENT— Remédies— Injunction— Damages. 

Where the damage by the infringement of an alleged copyright em- 
braced only the expense of additional copying, or if the sale of the work 
in itself caused no unfalr compétition and no appropriation of literary 
work, then complainant would not be entltled to an Injunction, but would 
be limited to a recovery of damages for the material appropriated or 
for the unjust enrichment at the expense of the copyrlghted work, 

[Ed Note. — For other cases, sae Copyrights, Dec. Dig. § 73.*] 

8. Copyrights (§ 73*)— Infbingement— Injunction. 

Injunction may be an appropriate remedy for copyright infringement, 
even after the copyright has expired, if the unfalr taking occurred while 
the copyright was in force and no adéquate légal remedy can be applied. 

[Ed Note. — For other cases, see Copyrights, Dec. Dig. § 73.*] 

4. Copyrights (J 33*)— Renewal— Namb in Which Made— Statutes. 

Under the copyright statute, a valid renewal of copyright can be made 
only in the name of the author, "or his widow or children if he be dead," 
an(î not in the name of the assignée of the person or persons entltled to 
such renewal. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 33.*] 

5. Copyrights (§ 47*) — Abandonment— Copyright Notice— Assignées. 

The rlghts of an assignée of a copyright are limited to the rights orig- 
Inally obtained by the filing of the copyright, the assignée being bound 
as the original author in so far as the abandonment of the copyright or 
the loss of rights to the materlal copyrlghted is concerned, by failure to f ol- 
low the statutory requlrements, or through a publication of such a portion 
of the work as may requlre a répétition of the statutory notice If the 
materlal is not to be released. 

[Ed. Note."— For other cases, see Copyrights, Dec. Dig. § 47.»] 

6. Copyrights (S 39*) — Matxee Subject to Copyright— Law Repoetino— 

Work of Reporter. 

A law reporter's copyright Is limited to the matter which Is the resuit 
of his own Intellectual labor, and, so far as the officiai reports are con- 
cerned, comprises only the syllabus and the statement by the reporter if 
not flled as a part of the décision ; the opinion, the statement of f acts if 
flled as part of the opinion, the arrangement of cases when printed in 
chronologlcal order in an officiai publication, and the list of titles or index 
being public property, and not subject to copyright. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. § 39; Dec. Dig- 
§ 39.*] 

7. COPTEIGHTS (Il 69, 73*)— Multiplication of Copies-Infringement— Remé- 

dies. ^, , .. 

An author's right to multiply copies and to prevent the appropriation 
of copyrlghted material by others, granted by Rev. St. § 4952 (U. S. Comp. 
St 1901, p. 3406), includes the right to recover damages where damages 
caii be p'roven, and to an injunction if an appropriate or necessary remedy, 
as provided by sections 4967, 4970 (U. S. Comp. St. 1901, p. 3416). 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig . §§ 69, 73.*] 

•For other cases see same toplo & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezei 
169 F.— 53 



834 169 FEDHEAIi KKPOBTBB. 

8. CoPYEiaHTS (iS 63, 8S*) — iHrBINOitMEWT— Pabaphuasing. 

Ac140na|W§4îî|iringement of copyright may constat of mer» paraphrastag 
or avoldance oi the appearance of copylng whlle stUl appropriating the 
subject-matter, and may be proved either by Internai eyldence, dependlng 
on the séquence of Ideas and language in Buch numbers as Inevitably com- 
pels the conclusion that the copyrlghted work was the source of the In- 
frlnglng publication, or by direct testlmony as to the manner In whleh 
the work bas been done. 

[Ed. Noté.^-ror other cases, see Copyrights. Cent. Dig. f 51 ; Dec. Big. 
§§ 53, 83.»] 

9. CopybightS (î 61*)— Unfaib Compétition— Ihi-bingement ot Copïeiqht 

DlSIINaUISHED FBOU UlfFAIB CoUFETITION. 

Whlle a slmllarlty may be traced in the principles on whlch actions for 
Infringement of copyright «nd for unfair compétition are founded, copy- 
right is based on statute, whlle unfair compétition, ezcept as affected by 
législative enaotment in connection with patents, trade-marks, etc., is 
dépendent , on abstract principles of law. Copyright relates to the prlnted 
material of a' publication, while unfair compétition may be concerned with 
any article of trade, whether havlng words or letters in Its composition 
and appearance or not. 

[Ed. Note. — For other cases, see Copyrights, Dec. DIg. S 51.*] 

10. COPYEIQBTS (S J2*) — ABBANGEMENT OF OLD MaTEBIALS — OOMBINATION IN 

New Fobm. 

An author Is entltled to copyright where he has taken exlstlng materials 
from sources open to ail writers and arrangea and comblned them in a new 
form, if he bas exercised skill and discrétion in making the sélections, ar- 
rangement, and combinatlon, and has presented something new and usé- 
f ul ; the author under such circumstances being entltled to the protection 
of his plan Of arrangement, though his copyright cannot prevenf others 
from using the old material under the rule that a new and différent use 
of old material Is not, an infringement 

[Ed. Note.— 'For other cases, see Copyrights, Cent. Dig. S 15; Dec. Dig. 
§12.*] 

11. COPTEIQHTB (8 57*)— IrrrEINGEMENT— BXTENT. 

To constitute an invasion of a copyright it is not necessary that the 
whole work'shOUld be copled, nor even a large portion thereof, in form or 
substance, It béing sufflcient that âo inuch is taken that the value of the 
original Is senélbly diminished, br the labors of the original author are 
Bubstantlally and to an Injurlous estent appropriated by another. 

[Ed. Note.-^F6r other cases, seê Copyrights, Cent. Dig. S 53 ; Dec. Dig. 
■ î'57.*]' . 

12. CoPTBiQHTS (§56*)— Infringement— Use op Copteighted Mateeiai,. 

A subséquent writer may be gulded by earlier copyrlghted work, may 
consult the original authorltles, and may use those whlch he conslders ap- 
plicable in sj^pport of his own original text, without belng gullty of In- 
fringement 

[Ed. Note.— For other cases, see Copyrights, Dec. Dlg. S 56.*] 

18. Copteights (S 83*) — InfbingbMent— Evidence— ExHiBiTS— Conclusions 
OF Experts^ 

In a suit for Infringement of copyright, complainant Inserted In par- 
allel column ex^ibits certain comment^, calling attention to the poiiits of 
slmllarlty and in most instances setting forth conclusions with respect 
thereto. Défendant also introduced answering exhiblts, in séries, to sul>- 
stantlally e^ch partlcular paragraph, Inserting slmllar comments or con- 
clusions. Èeld, that though such conclusions and arguments could not be 
taken as testlmony, the examlnatlon of the publication by an expert could 
properly be accepted if the facts found were the subject-matter of the 
testlmony and the flndlngs could be falrly tested, so that the addition of 
such conclusions and arguments was nOt ground for the exclusion of 

*For other cases eee isame toplc & § nttmbeb in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexei 
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the exhlblts, but wonM be consldered lu readlng the record llke «tate- 
ments in the brlefs. 
[Ed. Note.— For other cases, see Copyrights, Dec. DIg. § 83.*] 

14. COPTBIGHTS (§ 57*)— iNrEINOïMENT— "COPTING." 

The term "copying," when nsed wlth référence to Infrlngement of copy- 
rlghted légal publications, Includes not only paraphrasing, but also the 
appropriation of the Uterary work, labor, and Ideas of another, which 
includes arrangement and sélection as well as mère language. 

[Ed. Note. — For other cases, see Copyrights, Cent. DIg. | 53; Dec. Dlg, 
5 57.*] 

16. Copyrights (§ 56*)— Infbingemen't— liEGAi, Publications— TJitfaib Use. 

Where défendant, In the préparation of the Am. & Eng. Bnc. Law (2d 
Ed.) and the Eue. PL & Pr., avalled Itself of the use of complalnant'B 
copyrlghted syllabus and digest paragraphs wlthout original digestlng or 
renoting of citations, such use constltuted an Infrlngement, though the 
materlal and the several citations and paragraphs made use of could 
hâve been properly obtained by original worls at the expense of greatei 
effort. 

[Ed. Note.— For other cases, see Copyrights, Dec. Dlg. § 56.*] 

18. OoPTRiGHTS (§ 73*)— lîWBiNQEMENT— Equitable Relief. 

Where an Infrlnging publication had become no longer a salable book, 
being entlrely superseded by later works at the time suit for infrlngfr 
ment was Instituted, complainant was not entitled to an Injunctlon noi 
to an accounting of damages as an incident to équitable relief, complain 
ant's remedy at law being fuU'and adéquate. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. S 73.*] 

17. OoPTBiGHTS (5 73*)— Infeingement—Injtjnction— Action roa Dauaoes. 

Where a subséquent writer takes an earller copyrlghted work merel.T 
as a convenlent and cheap method of transcrlbing his original materlal, 
or uses printed lists of words or names to make clear and legible copy, 
and it is afflrmatively shown that the entire subséquent work Is original 
on the part of the subséquent writer, with the exception of the savlng la, 
handwritlng or sténographie préparation of that materlal, the remedy of 
the original copyright owner, whose work Is thus taken, is not by injunc- 
tlon; but he Is entitled to damages for the mère mechanical savlng, if 
such mechanical use or savlng could be brought within the term "unfalr 
use," although it would not amount to literary piracy, 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 73.*] 

18. CoPTKiGHTS (i 56*)— Use of Copybighted Mateeial— Légal Digests. 

Daw writers may consult copyrlghted digests to obtain dues to the con- 
tents or holdings of the varions cases as a means of locating the cases 
relatlng to a particular subject and, subject to vérification, to collect the 
cases clted, and to classify them under the same légal head, wlthout be- 
ing guilty of infrlngement. If the literary work or arrangement of the 
digests is not thereby appropriated. 

[Ed. Note. — ^For other cases, see Copyrights, Dec. Dlg. § 56.*] 

19. Copyrights (§ 74*)— Infeingement— What Constitutes— Equitable Re- 
lief. 

The owner of a copyrlghted légal digest is not entitled to équitable re- 
lief against another publication, solely because the writer of the latter 
saved sténographie or manuai handwritlng by cuttlug or copying the 
words of the citations from the digest, where no literary abillty Is ap- 
propriated In the arrangement or collection of the cases themselves. 

[Ed. Note. — For other cases, see Copyrights, Dec. DIg. § 74.*] 

20. Copyrights (§ 56*)— Infbingement— Use of Digests. 

Where a légal writer has formulated a proposition of text, his direc- 
tion to his stenographer to add the citations shown by ail of the copy- 

*For other ooaes see same topic & { nvmbbb lu Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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rîghtèa'aigéâtS iîoes nbt coristltute lifringement, If he bas prevlously yerl. 
fled the dlgest citations and found them to be correct. 

[Ed. Note.— irér other cases, see Copyrights, Dec. Dig. ! 56.*] 

21. CoPTBiQHTS (8 56*) — Légal Pubucations — Digest Pabageaphs— Hkad- 

KOTES— InFEINGKMEHT. 

Use of copyriglited digest paragraphs and syllabus lieadnotes by a law 
wrlter, after fte lias verifled thein, in the officiai publications or in work» 
as to whlch tights of copyright hâve been lost, is not an infringement 

[Ed. Note.— For other cases, see Copyrights, Dec. Dig. § 56.*] 

22. Gopteights (} 86*)— Infbingement— Injunction— Scope. 

Where Borne substantial use of copyrlghted materlal is shown, an in- 
junction against the entlre publication wlll be granted, unless the de- 
fendant can affirmatively Justify Its work as to partlcular portions of 
the books complalned of, and thus except from the decree such articles 
or volumes as are affirmatively freed from the accusation of Infringement. 

[Ed. Note.>^For other cases, see Copyrights, Cent. Dig. { 79 ; Dec. Dig. 
f 86.*] 

23. Gopteights (| 83*)— Infringement— Légal Publications— Evidence. 

Evidence held to justify a flndlng that the entlre Am. & Eng. Enc. Law 
(Ist Ed.) and certain of the articles in the Am. & Eng. Enc. Law (2d Ed.) 
and Enc. pi. & Pr. Infringed antécédent dlgest copyrights in so far as 
the use of the materlal was concemed. 

[Ed. Note.-i^ï'or other cases, see Copyrights, Dec. Dig. § 83.*] 

24. CoPTBiGHTs (§ 52*)— Infringement— Intent oe Puepose. 

While défendant corporation, in a suit for infringement of copyright, 
is responslble for the results publlshed, and cannot avold such responsi- 
bility by a Clalm that It dld not intend to do wrong, the efforts whlch 
it made to avold infringement may be consldered in determining wheth- 
er équitable relief should be granted because of the Unwitting profit and 
use which was galned from the Insertion of materlal whlch violated 
the rights of others, in splte of défendants efCôrts to prevent such resuit. 

[Ed. NOte^^For other cases, see Copyrights, Cent. Dig. § 50; Dec. Dig. 
«52.*] 

25. OoPTÎ'EiGHTS (§83*)— Infeingemekt—Scope— Evidence. 

Where, in a suit for copyright Infringement, the Identlty of a few 
errors, which would certainly have been detected If original work had 
been donc, appeared, and there was évidence showlng a similar method 
of editoriai Work for the entlre Inf rlnglng publication, the court, in the 
absence of évidence to the contrary, should find that the entlre practlce 
and method pf wrlting was Improper, and enjoin the sale of the entlre 
publication. 

[Ed. Note.^Por other cases,' see Copyrights, Cent Dig. | 76; Dec. Dig. 
183.*] 

26. C0PYEIGH*S (§ 15*) ^ LEGAL PUBLICATION — PaBAFBBASED STATEMBNT OF 

Opinion, 
Dlgest and syllabus paragraphs, stated In language substantlally to be 
, found in an officiai opinion of the court, are only subject to copyright so 
far as they vary from the statement of the point as contained in the origi- 
nal source, 

[Ed. Note.— For other cases, see Copyrights, Dec. Dig. § 15.*] 

27. Copyright? (f 56*)— Liteeaet Woeks— "Unfaie Use." 

SInce any person may obtain from a copyrlghted légal dlgest, text-book, 
or other publication, a llst of cases wlth the appropria te dues to what 
tËose cases held, the classification of a séries of citations and notes which, 
when completed, resembled the arrangement in the copjrighted digests 

•Por other ceses «ee samé toplo & S number In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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and la the maklng of whlch some assistance had been obtained from the 
use of such dlgests, did not constltute an unfair lise. 
[Ed. Note. — For other cases, see Copyrights, Dec. Dig. | 56.*] 

28. ElQurrr {§ 330*)— Bil]>-Waivee op Objections— Multipaeiottsnbss. 

Where proper équitable Jurlsdlctlon on Tarions grounds had been ^own, 
and the défenses alleged were applicable to the allégations as pleaded, 
and the entire Issue was trled, argued, and submltted for décision on the 
merits wlthout the défense of multifariousness being raised by demurrer, 
as it could hâve been, the défense was'waived In a case where Infrlnge- 
ment of several thonsand copyrights was alleged In one bill. 

[Ed. Note.— For other cases, see Bquity, Cent. Dig. § 663; Dec. Dlg. § 
330.*] 

29. Copyrights {§ 83*)— Steps to Obtain — Evidence— Custom. 

Evidence held to show a custom and course of business by a publlsher, 
from whlch it would be necessarlly presumed that, except in occaslonal 
and unlntentlonal Instances, the requirements of the copyright statute 
were properly observed and the necessary acts performed to secure to the 
publlsher the copyrights intended. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. f 83.*] 

80. COPYEIGHTS (§ 40*)— Abandonment. 

A copyright is abandoned If the owner llcenses the publication of the 
material by another under a new copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 35 ; Dec. Dig. 
§ 40.*] 

81. CoPYEiGHTS (I 40*)— Acquisition— Abandonment. 

■ ■ A copyright on the language of the headnotes, digest paragraphs, and 
the index blacliletter Unes of a légal publication, and the entire material 
of digest advance sheets put out by a law publlsher, was abandoned by 
the publication of the copyrighted pamphlet numbers In advan'ce of the 
completed volume where such volume dld not carry the original copyright 
notices. 

[Ed. Note.— For other cases, see Copyrights, Dec. Dig. § 40.*] 

32. Copyrights (§ 29*)— Mebger of Copyright Material— Notices. 

Where copyrighted material originally published in pamphlets Is there- 
after combined In a bound volume, such volume, in order to protect the 
copyright, should disclose the date of the copyright on each pamphlet 
to set in opération the period of exclusive enjoyment 

[Ed. Note. — ^For other cases, see Copyrights, Dec. Dig. § 29.*] 

88. Copyrights (§ 29*)— Acquisition— "Edition." 

Where a légal publication consistlng of digest paragraphs is copyrighted, 
an "édition" of the book should be held to consist of any divisible part 
of whlch the copyright could consistently be entered by itself, though, from 
the standpoint of an individual paragraph, a subséquent "édition" would 
consist of any such portion of the book as might be consistently held 
Buitable for a copyright, if it Included the paragraph In question; thus, 
whlle no one paragraph, when reprinted in a difCerent volume, would in 
itself be considered a différent "édition" of the entire original volume, nor 
would an entire subséquent volume be considered an "édition" of some one 
paragraph in an earlier copyrighted publication, yet, if any appréciable 
portion is republished indicating the use of the material of the earlier 
publication in a later work, the later work must carry a notice of the 
earlier copyright. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig § 29.*] 

84. LiTERARY Peoperty (| 1*)— Owneeship. 

The common-law right of property in llterary material Is superseded by 
the right of copyright conferred by Rev. St § 4956 (U. S. Comp. St. 1901, 

•For other ouei le* sama topic & ! numbeb In Dec. & Am. Diss. 1907 to date, & Rep'r Indexée 



8âi !->,,;: 169 ffBbaaAIi RBIPOIITHB. 

p. 3407), proVldlilÉ that no pérsofl shall be êntltled to a copyright unies» 
he shall dellver or dépoSlt a prliited title and two copies of such copy- 
rlghted book, etc. 

{Ed. Note. — For other cases, see Literary Property, Dec. Dig. 8 !•*] 

86. CoPrEIGHT^ (î ' èe*)— EXTENT Oï I^^HT. 

The estent of the rlght oir copyright Is that deflned by Rev. St. § 4952 
(tJ. S. Ctomp. St. 1901, p. 8406), namely: "The sole llbérty of printing, 
• * • Buhlljshlng, • • * copylng, * • • or of vendtng the same," 
or of "multlplylng copies." 

[Ed. Note, — ^For other cases, see Copyrights, Cent. Dlg. § 37 ; Dec. Dlg. 
«36.*] 

86. COPTBIGHTS (S 40*)^LlOKNSIi XO PCBLISH— ABANDONMKNT. 

The glylpg of llcense rlghts to publlsh copyrighted material la In the 
nature of aisale of the labor represented thereby, and constltutes an aban- 
donment of the exclusive rlghtof publication, unless the terms are such 
as to insurejan insertion of the approprlatei copyright notices whenever 
the use by the Ucensee approaches the estent of what would be consld- 
ered an "édition." 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg, $ 35; Dec. Dlg. 

37. COPTEIGHTS (i 75*)— INFBIN«M1MBHT— DEFENSES. 

In an action against a corporation for Infrlngement of copyright, It was 
no défense that défendant instructed bis edltors to avoid generally the 
use of copyrighted material If, In spite of such instructions, a greater or 
less use was made thereof . 

[Ed. Note.-T-^or other cases, see Copyrights, Dec. Dig. $ 75.*] 

88. COPTEIOHTS (§ 83*)— lNrBINGEMENT>— GOOD FAITH— UnFAIE USE— EVIDENCE. 

Where défendant, in preparing Its légal publication, used complainant's 
dlgest paragraphs, the f act that def endant's edltors and revisers struck 
ont ail citations and références to complainant's publication wherever the 
citation from the ofDcial reports could be substituted, and the material 
thus attrlbuted to another source, in the form in whlch It was used was 
exclusltely<!OHiplalnant'B property, such évasion was sufflcient to ralse an 
inference à'iftlnst défendantes good falth, and that its use of the material 
was unfàir unless complainant's rights had been lost or abandoned. 

[Ed. Note.— For other cases, see Copyrights, Dec. Dig. 8 83.*] 

89. Equitt (8- 67*)- EsToppEL (§ 90*)— Défenses— Lâches— Aoquiesoencb. 

The défense of lâches Inyolves a négative course of action whlle the 
défense çf a<Miulescence Is affirmative. 

[Ed. Note»rr-For other cases, see Bquity, Cent. Dlg. S 192 ; Dec Dlg. } 
67;* Bstoppel, Cent. Dlg. i 242; Dec. Dig. § 90.*] 

40. CoPTBiGHiçç (i 80*)— Infbinokment— Défenses— LacheSt^Acquiescenoe. 
In 1893 there was some discussion between complainant's directors over 
I a suspiqioi^ that défendant was uslng complainanf s copyrighted material, 
but an examlnation dld not then reveal sufflcient misuse of the material 
to justlfy;aGtl,on. In 1900 complalnant acquired infomatlon whlch led 
to a det^yplpation to make a further Investigation, whlch, in 1902, re- 
sulted iil tflftbrjnglng of suit, following soon af ter a décision in slmilar 
I lltlgation Jietween certain other concems In which def endant's infrlnge- 
ment was ' dlsclosed. It also appeared that defendp,nt'B use conslsted 
largely p)Ç. pajaphraslng or an adaptation by mental recollection of com- 
plainant's material wlthoût a due as to the source of the material. Hefd, 
that complalnant was not barred f rom obtaining relief elther by lâches 
or acquiescence alone. 
[Ed. Nota-— For other cases, see Copyrights, Dec. Dig. § 80.*] 

•Fo^ other cases see Bametoplo & { nuubsb In Dec. & Am. Sigs. 1907 to date, & Kep'r Indexés 
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41. CoPYBiGHTS (§ 73*)— iNFEiNaïMENT— Remédies— iNjxJHciioN—AccoTJNTiNfl 
—Action fob Damages. 

Where, In an action for Infrlngement of copyright, It appeared that com- 
plalnant's copyright on a large part of the materlal used had been aban- 
doned or lost, and that much of the material used could hâve been law- 
fuUy obtalned from other sources without infringement, so that the ainount 
of actlonable Infrlngement was small in comparlson wlth the whole quan- 
tity of matter, and an adéquate remedy at law exlsted for any damages 
whlch could be proved, an injunctlon and an accounting of profits should 
be denled. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 73.*] 

In Equity. Bill by West Publishing Company against Edward 
Thompson Company to restrain défendant from infringement of com- 
plainant's copyrights and for accounting for profits. Bill dismissed, 
without costs. 

See, also, 151 Fed. 138 ; 152 Fed. 1019. 

William B. Haie (Edmund Wetmore, and Henry E. Randall, of 
counsel), for complainant. 

Walter Large (Frank P. Prichard, John L,. Hill, and William M. 
McKinney, of counsel), for défendant. 

CHATFIELD, District Judge. The complainant is a corporation 
organized under the laws of the state of Minnesota, which conducts, 
at St. Paul, in that state, a business of large extent, embracing ail 
steps in the préparation, editing, publishing, printing, and distributing 
of law publications, in the nature of reports, digests, text-books, and 
kindred works of that character. The présent corporation was or- 
ganized upon the Ist day of November, 1882, and succeeded to the 
rights of a partnership known as the West Publishing Company, which 
had been formed in 1879, to condXict the business of John B. West & 
Co., founded in 1874, in St. Paul, Minn. 

The présent oiïicers hâve been in control of affairs for some years. 
One of them, Mr. Charles W. Ames, joined the company in 1883, be- 
came gênerai manager in the year 1899, and vice président in 1903. 
His connection and duties with the complainant bear directly upon 
some of the questions in this action. The treasurer, Mr. H. P. Clark, 
bas been \vith the company since 1893, and the editor in chief, Mr. 
Henry E. Randall, since 1887. 

Net only the officers but the men in charge of the work at St. Paul 
hâve acquired large expérience and gained great proficiency in car- 
rying on the various branches of the work conducted by the corpora- 
tion. The staff of editors or writers, ail connected with the légal pro- 
fession, are shown by the testimony in the case to hâve acquired, by 
practice and training, an expérience and ability which is peculiarly 
useful in the work which they hâve to do. This, of course, inures to 
their advantage, by giving them proficiency in what is a limited and 
spécial field of légal work. But, further, the results of the labor of 
such a force, when emplbyed by a company of such capacity and en- 
terprise, hâve produced an invaluable list of publications, consistent- 

*FOT other cases see same topic & i numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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ly comprehensîve and complète in exécution, as well as continuous and 
progressive in scope. 

ït will be necessary later to take up thèse various publications in 
détail, both as to subject-matter and chronology. But it may be said 
generally that the publications of the West Publishing Company, so 
far as an examination of them is necessary in this case, comprise the 
opinions of the courts of this country in litigated cases, with complète 
digests covering thèse reports. Thèse reports and digests consist of 
whole éditions and successive books, for the entire period up to the 
time of publication, with separate portions, issued monthly or yearly, 
as the case may be, bringing each of the branches of the field down 
to date, and x;ontaining the décisions f rom year to year throughout the 
courts of the entire country. 

The défendant corporation was organized in 1887, by one Edward 
Thompson, who was its first président, and who continued côntrolling 
a large portion of its stock until, in the year 1897, Mr. James Cock- 
croft, Mr. William M. McKinney, Mr. David S. Garland, Mr. John 
W. Hiltman, and Mr. Charles W. Dumont acquired a large holding in 
the corporation, since which time Mr. Cockcroft has been président, 
and Mr. McKinney and Mr. Garland bave held office and acted as 
editors with respect to différent publications, Mr. Hiltman has been 
manager, and ail four bave been actively engaged at ail times in the 
conduct of the business. Mr. Dumont's interest was purchased by the 
other four in the year 1900. 

The Edward Thompson Company was organized to accomplish a 
peculiar purpose, and to produce a product which it was believed, and 
as events bave proved, was rightfuUy calculated to hâve a wide sale, 
and be of great assistance to the légal profession and to the courts. 

As is known to practically every one in the law, the digests con- 
tain, according to certain classifications, statements of the holdings of 
ail cases decided within the period of the digests' résumé and within 
their scope. If a certain field is covered by an annual digest, the law- 
yer in bis search for authorities must foUow down and examine ail of 
the kindred titles and subjects, in ail of the digests, for every year, 
unless thèse annual digests bave been combined in some form of gên- 
erai digest covering an entire period. But, even if that digest is at 
hand, in many instances search must be made for décisions of différ- 
ent jurisdictions, and from différent courts, necessitating not only an 
examination of every digest in a certain class, but of every digest in 
the various différent jurisdictions. 

The plan of uniting as many annual and limited digests as possible 
under one comprehensive publication, or in a séries of volumes under 
one alphabet, has been and has continued to be carried on by the com- 
plainant corporation, as a part of its particular work; but no digest 
can set forth déductions or conclusions from, nor draw comparisons 
between, thé ideas suggested by the cases examined. Nor can any set 
of books màde up of extracts, giving the substantial and important 
points of every case, be confined within the limits of a workable séries 
of books, and be serviceable for the quick ascertainment of principles, 
and the peculiar advantage of the product of skilled thought, such as, 
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in any partïcular branch of the law, had previously been supplied by 
text-books and works of that character. But no séries of text-books, 
on the contrary, had covered the entire field of law, as text-books rap- 
idly pass out of date and other text-books take their place. Even as to 
partïcular subjects, and in récent works, a lawyer running down a 
point would not find in the text-book any satisfactory or complète list 
of ail the cases in the particular jurisdiction under examination, nor 
of the variations and différent holdings, from time to time, in that ju- 
risdiction, unless they happened to be illustrative of gênerai principles 
important enough to be included in the limited field of the text-book 
writer's statements and Conclusions. The légal profession was there- 
fore ready, and the immense increase in litigation, through the expan- 
sion of business, had created a demand, for a book giving to every one 
the complète field of the law upon ail subjects in jurisprudence, to- 
gether with the course of décision in each division of the field; and 
to hâve this comprehensive work presented in the form of citations or 
lists of ail cases, as well as a statement of conclusions and comparative 
déductions, from which principles of law of a reliable and trustworthy 
character could be quickly referred to. This particular need was met, 
to a considérable extent, by what has come to be known as the "Ency- 
clopedia," of which there are now several (not ail completely compre- 
hensive in scope), and the particular éditions and names of which must 
be taken up further on in this opinion. 

The testimony shows that the originator and first worker upon the 
form of book which will hereafter be called the "Encyclopedia" was 
Mr. James Cockcroft, who began the préparation of this séries of 
books about the year 1886. He wrote or supervised the first volume 
of the séries for the publication of which the Edward Thompson Com- 
pany was organized. The ability to digest cases, and to state concise- 
ly the important holdings of thèse cases, must hâve added to it an abil- 
ity to properly compare, contrast, and apply the results of such digest- 
jng, followed by the constructive, and more or less literary, task of 
weaving the resuit of thèse conclusions into an article, .as short as 
possible, and as clear and exact as the statements of a text-book, upon 
the point under discussion. The préparation of the great number of 
articles in such a book required, and requires, the work of a large 
force, including the responsible writers, who actually perform the 
functions above recited. 

The défendant corporation has maintained at Northport, Long Is- 
land, in this district, a plant and publication house, in which its books 
hâve been prepared and published, and in connection with which the 
greater part of the compilation of material, and the work of its edito- 
rial or writing force, has been done. Expérience and ability, coupled 
with practice in such editorial work, not only produces better results 
from the standpoint of quality, but, of course, enables more rapid 
work, thus bringing the books more closely up to the time of publica- 
tion, decreasing expense, and increasing the compensation of the ex- 
perienced worker. 

The Edward Thompson Company has employed many men who 
hâve gained their expérience in its own service, and also many men 
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T^fehave worfcéd for the complaiiiarit. It is ,particularly to be noticed 
.îdiathiany writers on the defendant's publications had at some time 
been: employed by the complainant, while nearly every writer whose 
I testimony is relied «pon by the complainant, as well as witnesses now 
connetted with other publishing concerns evincing interest inthis lit- 
igation, and even sortie of the counsel in the case, had woirked for the 
défendant company. In many instances feeling has been engendered, 
or the- présent activities and sympathies of the witnesses are enlisted 
onbefealf of the complainant, or ;a! corporation controlled by those who 
haVe'taken some apparent interest in the complainant's side of the suit. 

In vicw of this fact, most of the statements of thèse witnesses with 
relation to the work which they did for the défendant company hâve 
been brought out by the complainant in the form of testimony attack- 
ing the methods of that work, à'nd the légal invulnerability of the prod- 
uct of their own services to the : défendant, f rom the standpoint of the 
alleged.yiolated rights of the complainant. 

The testimony of such witnesses, even though produced under sub- 
pœna> must, if it bears any imprjnt of personal character at ail, be in 
the nature of an admission, whichj coupled wîth the implication of 
wroftgdoing, is open to the suggestion of bias or animosity, or of more 
or less unceftainty and evasiveness by those who, under compulsion, 
are thusi called upon to lay open their own work and methods to crit- 
icism and attack. 

Butj onthe other hand, the defendant's witnesses hâve in some in- 
stances been actuated by a certain degree of feeling, and hâve been 
prone, because of the attack made upon their methods^ to deny the 
complainant's charges, to an extent greater than they might do if they 
were eptirely certain that an exact statement of the transactions would 
not resuit in an unconscious and undesigned trespass upon the com- 
plainant's property, as set forth in this action. 

The testimony of several of the, witnesses, showing the existence of 
working rwles and carefulhess to avoid anything which might appear 
like copying of the language fiiora copyrighted publications, indicates 
a gênerai appréciation of the necessities of strict avoidance of tres- 
pass; and the çare with which proof was examined, articles read over, 
and extracts and citations compared, shows, on the part of the re- 
sponsible agents of the défendant, a careful attempt to see that their 
instructions were carried out. But the testimony of many witnesses 
indicates that the position takén by the complainant, in asking for a 
decree in this action, was neither recognized nor apprehended to be the 
law by thosa responsible for the defendant's publications, nor by the 
men who were performing the work, and for whom the défendant 
must as well be held responsible. 

It appears f rom the testimony that Mr. James Cockcroft, in writing 
the first volume of the Encyclopedia, made use of digest paragraphs, 
so-called, in writing his text, and making up the citations added there- 
to in the form of notes. It is apparent that many other writers used 
digest paragraphs, with care to avoid copying of language, but with 
the idea that conclusions reached by the aid of the digest paragraphs, 
when verified either as to language or thought, could be properly re- 
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tained, and could be employed in the construction of the Encyclopedia 
article, with as much freedotti as would be used by a judge in writing 
an opinion, or by a lawyer in making up a brief. In fact, in the En- 
cyclopedia published by the défendant, citations and quotations obtain- 
ed from the digests, which likewise could be found in the officiai re- 
ports, appear to hâve been copied from the digest paragraphs, and, 
if yerified, ascribed to the officiai reports, without the formality of an 
additional ascription to the digest or the complainant's reports, and 
without going to the point of disregarding the digest paragraphs or 
classification of the case until after the original case had been read and 
worked into the Encyclopedia article.' 

The complainant seeks to show a fundamental limitation in the use 
which can be made of the contents of a text-book or a digest by any 
writer constructing a book for commercial purposes, and draws a close 
analogy between the présent case and those cases in which the copy- 
right of a dictionary, directory, or map has been held infringed by the 
publication of another work of the same sort, which had been con- 
structed by the vérification and reformation of the prior work, instead 
of by compilation of original material. A number of thèse cases are 
cited, such as Kelly v. Morris, L. R. 1 Eq. 697; Spiers v. Brown, 6 
W. R. 352 ; Cary v. Kearsley, 4 Esp. 168 ; Wilkens v. Aiken, 17 Ves. 
424; Gray v. Russell, 1 Story, 11, Fed. Cas. No. 5,728; Trow Direc- 
tory, etc., Co. V. U. S. Directory Co. (C. C.) 122 Fed. 191; Chicago 
Dollar Directory Co. v. Chicago Directory Co., 66 Fed. 977, 14 C. C. A. 
213; List Pub. Co. v. Keller (C. C.) 30 Fed. 774; Hartford Printing Co. 
V. Hartford Directory & Pub. Co. (C. C.) 146 Fed. 332; Williams v. 
Smythe (C. C.) 110 Fed. 961. And the courts hâve held in'each in- 
stance that an unfair saving of labor and expense, by appropriating the 
work of another, which appropriation is said in the opinions to be ani- 
mo furandi, should be the basis of recovery, and that the publication of 
such an unfair work will be enjoined, if the unfair use permeates the 
work to any material extent. 

It is apparent that a map or a directory, which is merely a new édi- 
tion, or what would be équivalent to a new édition, if gotten out by the 
same parties, is merely an attempt, on the part of those responsible for 
the publication, to obtain the market, and take away the rights of the 
persons selling the older book. It is not compétition, but is larceny of 
a certain sort, and the distinction between such use and fair use can be 
readily seen. But if the person preparing a new book or map should 
go out through the district and make original surveys, and jot down 
the resuit of those surveys, using the old map merely as a check or con- 
venient tablet for memoranda, or if,' in the case of a directory, the 
canvasser should go, street by street, to ail of the addresses to be in- 
cluded, but should use the printed pages of the old directory as a pad 
- or tablet, rather than to Write out the names therein contained in long- 
hand, no literary work would be saved, no literary property would be 
taken away, and no injury inflicted, except the monetary damage caus- 
ed by the saving of a certain amount of copying in the préparation of 
the new work, thus making the new Work that much cheaper, or that 
much casier of accomplishment. 
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If infringement and finfair use of such a directory or tnap be shown, 
an injunctioii would be the only appropriate remedy while demand for 
the work existed. But if the extent of the damage could be shown to 
hâve been merely the expansé of additional copying, or if the sale of 
the work in itself caused no unfair compétition, and no appropriation 
of literary property, theh injunctipn would not lie, but damages for the 
material appropriated, or damages for the unjust enrichment at the 
expense of the copyrighted work, would be the more appropriate rem- 
edy, as the légal remedy would be sufficient. 

Référence will be made again to this point in connection with the 
expiration of copyright, inasmuch as it would appear that injunction 
may be an appropriate remedy, even after the expiration of a copy- 
right, if the unfair taking occurred while the copyright was in force, 
and if no adéquate légal remedy could be applied. 

The complainant bas raised the question of unfair use; that is, of 
infringement with référence to the entire publication of the books in 
question, up to the time of suit, upon the charges (1) qf copying, in 
certain instances; (2) of the use of copyrighted material in the forma- 
tion of Systems of arrangement and plans of treatment; and (3) in the 
mechanical or physical use of copyrighted material as the subject mat- 
ter of dictation and compilation. . 

In other words, the complainant in gênerai charges that its copy- 
righted Works bave been copied, in some instances Verbatim, in other 
instances with some verbal changes, intended to deceive and cover up 
the copying ; that the défendant has physically eut up and made use 
of, as notes or copy, its copyrighted paragraphs from digests and other 
publications; that it has assorted and arranged thèse printed para- 
graphs, after being eut out, in an analysis and arrangement, which of 
itself followed the alleged copyrighted analysis of the complainant; 
that it has made use of ideas and statements contained in thèse copy- 
righted paragraphs, in order to gain knowledge and to form conclu- 
sions as to the holdings of the cases from which the paragraphs were 
originally deduced ; that it has used the knowledge so gained, and even 
used the printed paragraphs so eut out, in the writing, dictation, and 
even copying of teict articles, where the writer's work, and that of his 
stenographers, was shortened, made easier, and less expensive, than 
by recourse to the original opinions ; and that the extent of thèse va- 
rious acts has so permeated ail of the books published by the défendant 
prior to the beginning of the suit that they not only cannot be definite- 
ïy located, and the amount of damage caused thereby ascertained, but, 
on the contrary, that their use has been so material as to vitiate and 
taint the whole publication, even including the work of those writers 
who are shown to be free from any ground of criticism whatsoever. 

It is the complainant's contention that the défendant, upon the show- 
ing made by the complainant, must affirmatively relieve its works, or 
such parts of its works as can be separated, from the effect of the ac- 
cusation, and that unless divisible portions, or particular volumes, 
which are free from criticism, hâve been shown by the testimony, the 
complainant should be granted injunctive relief against the entire 
work. 
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The défendant, on the other hand, has denied the bald copying of 
paragraphs, and has explained its methods, its instructions, and its 
care, in an attempt to négative this charge, unless it be as to imma- 
terial portions. The défendant further asserts that such use as it 
did make of the complainant's books was legitimate, and cannot be 
made the basis of even daims for damage. Thèse issues must be ex- 
amined carefully. 

But the défendant has gone further, and has charged that the use 
alleged by the complainant, in the methods of working from digest 
paragraphs eut out of the copyrighted books of the complainant, where 
recourse is had to the original authorities, to obtain vérification and 
amplification of the point stated, even if the digest paragraph be there- 
after kept as the mémorandum and statement of the authorities thus 
examined, is not actionable, for reasons w^hich will be referred to at 
greater length later on. 

The défendant has, further, attacked the copyrights alleged by the 
complainant to be valid, pointing out in certain instances inaccuracies 
in the records, and mistakes or omissions in complying with the stat- 
ute; in other instances, expiration of the copyright, and failure to 
procure copyright at the outset; in other instances it is charged that 
the copyright has been lost or forfeited by prématuré publication of 
parts of the whole, and by licensed publication of the same material, 
or of parts thereof, by third parties, without répétition of the copy- 
right notices claimed to be required by statute; and in many in- 
stances loss of copyright protection through the use of the copyrighted 
material in various forms by the complainant itself, in publications 
which are alleged by the défendant to be later éditions, and in which 
notices of the copyrights are claimed to be necessary. 

The défendant has also attacked the interest and motives, not only 
of the several witnesses, but of the parties by whom thèse witnesses 
are employed, and by whom their testimony is apparently produced 
or made possible in the présent action. 

It is charged that the results of the sale of the Encyclopedia hâve 
caused the coalition of interests between the complainant's and an- 
other Cyclopedia or publication competing with that of the défend- 
ant, and that the présent action is not purely one for damage, 
nor for the protection of the complainant's rights, but to indirectly 
remove the défendant from the field of compétition with the rival 
publication, in which it is charged that the complainant is interested, 
and whose sale they are endeavoring to enhance through in jury to 
the défendant, under the guise of protection of the complainant's, 
copyrights and books. 

The défendant has also alleged lâches on the part of the complain- 
ant, and failure to begin an action within a reasonable time after the 
question of possible infringement had been raised, in such a manner 
as to bring it to the complainant's notice. The complainant is also 
charged with contributory, or what might be called acquiescing, in- 
fringement, in that it has sold advertised copies of the defendant's 
own publications, in its gênerai sale of law books at various periods. 

The issues also involve, especially in connection with the question 
of copyright, the joinder of an apparently large number of separate 
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causes of adtîôn, if thèse causes of action be valid, înasmuch as each 
book copyrighted or published by thft défendant bas by itself raised the 
issue above. set ifôtth, with respect to a great number of the copyrights 
daimed by the cômplainant. The distinction between damages at law, 
awd rights to an injunction in equity, must be borne in mind; and 
this question of joinder of the rights existing from sepârate breaches 
or invasions of the complainant's copyrights must be determined in 
considéring the possibility of équitable relief, if légal injuries at dif- 
férent times hâve been satisfactorily shown. 

It will be necessary, having thus stated the issues to be determined, 
to consider the publications of the cômplainant, and the form in which 
copyrights hâve been taken out, then to notice the dates of the pub- 
lication and the order of préparation of the defendant's works, to com- 
pare with thèse the publication of the sameor similar material in 
allied or licensed books, and thus to détermine the scope of the suit, 
before taking up a discussion of the merits of any particular ques- 
tion, or the cases applying thereto. 

The varions publications which hâve been copyrighted, and as to 
which the validity of the copyrights has been called in question by the 
answer, were issued, not only at diffèrent intervais during a number of 
years, but also in many différent portions or numbers, and in some 
cases with the same subject-matter, included in différent arrange- 
ments, in more than one of thèse publications. Thèse various works 
comprisei as bas been said, reports in volumes, pamphlets or advance 
sheets,' collections of cases, and digests of différent sorts, including 
annual and 1 gênerai digests, as well as those confined to a certain set 
of reports. T'he cômplainant has furnished as well various collections 
of selected material or paragraphs to other publishers, and to cus- 
tomers who hâve used this material in their own works under some 
fbrm of license. ■ 

The def^dant, since the first volume of the Encyclopedia was is- 
sued, has published and copyrighted, at various times, a complète set 
of the A. & E. Enc. I>aw (Ist Ed.) and a complète édition of the 
Enc. PI. & Pr., and up to the time of bringing the action at bar, the 
A. & E. Enc. Law (3d Ed.) down to and including volume 23. 

It will be convenient to make a table of thèse différent publications 
of one sort and another< both from the stàndpoint of the cômplainant 
and of the défendant, and to include in this table dates of beginning 
each publication, for the purpose of tabulating the material about 
which the issues must be considered, and at the same time making it 
possible to compare the dates thus determined, the expiration of the 
various copyrights, and the books in existence and available at the 
the time any particular volume in the suit was in course of préparation. 

This table will also be of advantage in passing upon the questions 
raised as to the validity of the various copyrights, and of abandonment 
in some instances, as well as in considéring the défense of lâches, 
in so far as that défense is based upon the existence and availability 
of the voltunes to which the défense is aileged to apply. 

In speaking of the licehses granted for the use of material contained 
in, andalTeady copyrighted in the books of the cômplainant, and in 
connectiori with the purchase by the cômplainant of some of the ear- 
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lier publications, it must be borne in mind that at ail the times involved 
in this action the right to a further extension of the life of any par- 
ticular copyright, through refiling or registering, has been confined to 
the author, "or his widow or chiidren if he be dead," and the rights 
of an assignée are confined to the limits of the rights originally ob- 
tained by the filing of the copyright itself, and that assignée is bound 
in the same way in which the original author was bound, in so far as 
the abandonment of the copyright or the loss of rights to the material 
copyrighted may occur through a failure to follow the statutory re- 
quirements, or through a publication of such a portion of the work as 
has been or may be held to require a répétition of the statutory notice, 
if the material is not to be released to the use of any one coming there- 
after. 

The décisions of the courts in the form of opinions, preceded by 
statements of fact, and by a digest or syllabus of the important points 
of the décision, hâve long been published in authorized reports, or in 
volumes compiled from the décisions of the courts themselves. The 
gênerai method of publication has, not varied greatly in the United 
States since the establishment of courts in the varions states, and is 
similar to the form of such reports in use in England for a long time 
prior to the formation of the United States government, and the 
adoption of the fédéral Constitution. 

But in the United States no gênerai system of reports existed, and 
no one publication, nor séries of publications, attempted to cover mon' 
than the particular court whose opinions were compiled by the report- 
er editing the volumes in question. Some of thèse séries, such as thè 
reports of the Suprême Court of the United States, hâve been carried 
on unbrokenly, in an officiai publication, until the présent time. In 
most of the states the décisions of the highest and many of the lower 
courts hâve been published officially by a reporter, under the authority 
of the state, and registered under the copyright statute of the United 
States, thus protecting the material included in the volumes, in so far 
as the same could be copyrighted, but leaving the benefit to the person 
obtaining the copyright, as a matter of adjustment and contract be- 
tween him and the commonwealth authorizing his work. 

No question has been raised that the opinion of the court and the 
officiai statement of facts, when made a part of the opinion as filed, 
are open to use by the public, and are in no sensé the private property 
of any individual. In so far, also, as the arrangement of cases is 
concerned, when printed in chronological order in an officiai publica- 
tion, the list of titles or index is also public property, and the only por- 
tion of the officiai reports which is subject to copyright in the name of 
an individual is the syllabus or statement by the reporter, whether 
that reporter be a judge or another person, and any statement of facts 
produced by original work, and not filed as a part of the décision by 
the court. 

The opinions and décisions of inferior courts hâve, from time to 
time, been published in vkrious forms, sometimes in a séries authorized 
by the state, sometimes as a matter of private enterprise on the part 
of members of the bar, and sometimes in a semiofficial form, by some 
firm which has combined private enterprise with a recognized and 
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admjttedly authentic and complète séries of cases in the jurisdiction 
covered by the work. 

Intothis field of officiai and private or seroiofficial reports, the 
complainant corporation entered, some years after its organization, 
with thei publication of volume 1 of the Northwestern Reporter, on 
January 23, 1880, followed by the first volume of the Fédéral Re- 
porter on the 2d day of August, 1880. Thèse publications hâve con- 
tinued in séries until the présent time — in the case of the North- 
western Reporter, comprising thé décisions of the various courts of 
that portion of the United States in which St. f'aul, the place of pub- 
lication, was located ; and in the case of the Fédéral Reporter, con- 
taining the décisions of the United States courts, below the Suprême 
Court of the United States, down to the présent time. By degrees 
various séries of reports hâve been added, until at the présent time, 
and at the time of bringing the présent action, the différent reporters 
published by the complainant cont^ined ail of the décisions of the 
United States courts below the Suprême Court, the courts of last 
resoft of the various states, and, in some states, other courts of record, 
which last class is illustrated by the New York Supplément, which be- 
gan with volume 1 on the 12th of June, 1888. 

In addition to thèse Reporter séries, now covering the entire field, a 
set of 30 volumes was printed and registered, from the 16th day of 
February, 1894, to the 26th day of April, 189'ï, known as "Fédéral 
Cases," in which were coUected the opinions, statements of fact, and 
syllabus paragraphs of ail cases decided in the lower fédéral courts 
prior to those contained in the first volume of the Fédéral Reporter. 
In the Fédéral Cases, some of thèse digest or syllabus paragraphs 
were taken from previous publications, and others were prepared in 
connection vrith the editing of the Work, and the entire volumes were 
entered for copyright by the complainant. 

It wiU thus be seen that any décision made by any court of the 
United States, since the establishment of those courts, respectively, 
can be found, together with some statement of fact and some digest 
or; syllabus paragraph by a judge or editor, in the officiai séries of 
the United States Reports, the Fédéral Reporter, and Fédéral Cases 
cif the complainant. AU cases decided by the courts whose opinions 
are covered by any séries in question can be found in the publications 
of the complainant, from the date at which the particular séries was 
commenced. But in addition to the printing of thèse reports contain- 
ing décisions in full, with statements of the principal points decided 
by the cases, there has long existed, and contemporaneously grown 
up with the reports, various digests or collections of short statements 
of law and fact; with a référence to.the case from which the statement 
is taken which is relied upon for the authority of judicial décision. 

It will bè seen that the worth of such statements, and the weight of 
authority thereby furnished, dépend upon the accuracy and ability 
with which the statement is extracfed from the opinion, as well as the 
standing and jurisdiction of the court making the décision. The pur- 
pose of such a digest is différent from that of the argumentative and 
sequential narrative Of a text-book, and furnishes (to the lawyer or 
judge Consulting it) a catalogue of cases, with a speedy and convenient 
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method of locating the décisions bearing upon a particular point and 
of discriminating between them, in order to locate the particular ones 
affecting the point in question, or the holding of thèse cases thereon. 

The field of the digest was particularly advanced, and the use of di- 
gests generally assured, by the work of Mr. Benjamin V. Abbott, who 
not only instituted the well-known séries of New York Digests, and 
Annual United States Digests prior to 1869, but superintended and 
published, as long ago as the year 1872, a comprehensive United 
States Digest, which he called the "United States Digest, First Sé- 
ries." The préparation of the first volume of this work occupied the 
period between 1870 and 1872. Mr. Abbott was assisted in his work 
by Mr. John A. Mallory, who later continued upon the other United 
States Digests, which will be referred to subsequently, and upon the 
American Digest, with the West Publishing Company. Mr. Mallory 
completed, in its substantially final form, the division of the substantive 
lieads of law into a System generally used, since about the year 1897, 
in the publications of the complainant and those licensed by it. 

It is testified by Mr. Mallory that the begmning of this digest an- 
alysis or arrangement of subjects was undcrtaken in connection with 
Mr. Abbott, in the work upon the United States Digest, in the early 
70's, and was continued until in later years the desirability of having 
a complète and uniform System of digesting, so far as the classifica- 
tion of paragraphs was concerned, became apparent from the digest 
System published by the complainant, and was completed and perfected 
for their use, even to the extent of being recommended and adopted by 
the American Bar Association, in the year 1897, in order to secure 
uniformity of treatment, and to avoid confusion in the classification of 
cases. The évidence does not show that any spécifie authority has been 
given to the public to make use of this digest classification, except by 
urging the advantage of its use, and as licenses hâve been granted to 
other publications. The system has been employed in connection with 
the complainant's books, and the évidence shows that the gênerai scope 
of the dassification bas been a development from time to time, grow- 
ing out of the work of Mr. Abbott, so that a particular examination 
will be necessary, in order to détermine whether any disputed arrange- 
ment of topics and subjects is an infringement of original matter copy- 
righted by the complainant, or is merely a reuse of the ideas and work 
of the time of Abbott, or of copyrights sufficiently old so that their ma- 
terial has become public property. 

The work of Mr. Abbott, and his copyrights on the United States 
Digest, First Séries, and on the first nine volumes of the United States 
Digest, New Séries, were assigned to the complainant in January, 
1889. Volume 16 of the United States Digest, First Séries, and vol- 
umes 10 to 18 of the United States Digest, New Séries, were publish- 
ed and copyrighted by L,ittle, Brown & Co., who employed Mr. George 
Fred Williams and other individuals to work upon the digesting of the 
reports and the préparation of the paragraphs to be inserted in the pub- 
lication. The property rights of Little, Brown & Co. in thèse digests 
were conveyed to the West Publishing Company, the complainant, in 
the year 1889. About the year 1888 the West Publishing Company, en- 
169 F.— 54 
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largiijg the sCiÇ>pe;Of the digest, bega^p what is known as the "American 
Digest," whicli has since been continiued. A condensed édition, em- 
bracing what bad gone before, and çarrying on the work under the 
tiame "American Digest, Century Edition," commonly called the "Cen- 
tury Digest," was published in 1896. In addition, the complainant 
Company printed a digest of the décisions in the Fédéral Cases, and, 
at différent periods, digests of the cases in the Fédéral Reporter, and 
also printed a digest of the décisions of the Circuit Court of Appeals, 
for a time ; but this material has been carried into the American and 
Century Digests, and into the Fédéral Reporter Digests. The déci- 
sions of the United States Suprême Court, and of the highest courts 
of the various states, hâve always been included in the scope of the 
American Digests, which, at the time of suit, covered the entire work 
of the Reporters as then printed by the complainant company. 

The testimony shows also a séries of books published by the Law- 
yers' Co-operative Publishing Company, of Rochester, N. Y., known 
as the "Lawyers' Reports, Annotated," in which are printed certain 
of the opinions, statements, and digests, substantially as contained in 
the complainant's reporters, and also the Gençral Digest, begun in 
the year 1893, which contained material substantially identical in lan- 
guage, but différent in appearance and type, from the digest para- 
graphs in complainant's AJtnerican Digest for the corresponding pe- 
riod. The publication referred to f requently through the testimony 
as the "Cyclopedia," printed by the American Law Book Company, 
was first registered for the purposes of copyright in the year 1901, 
with volume 1, and has continued, not only to the time of instituting 
this action, but, as is shown by the testimony, was not in complète 
form at the latest référence thereto. 

The following table will show, according to the testimony, but with- 
out attempting thereby to adjudicate the contentions of invalidity and 
abandonment, the chronological order of the complainant's and defend- 
ant's publications, with the number of the volumes, the date of reg- 
istering, and thus the beginning of the periods for which copyright is 
claimed, and such other matters as can be set forth in a table of that 
nature. 

Complainant's Publications. 

Name of Publication. No. of Vols. Perlod Covered. 

Atlantic Reporter 53 Oct. 1885, to Feb. 1903 

Northeastern " 65 July, 1885, " Feb. 1903 

Southeastern " 43 May, 1887, " Feb. 1903 

Southern " 33 May, 1887, " Feb. 1903 

Southwestern " 71 July, 1886, " Feb. 1903 

Pacifie " 70 Feb. 1884, " Jan. 1903 

Northwestern " 92 1879, " Jan. 1908 

Suprême Court " 23 1882, " Dec. 1902 

Fédéral " 118 1880, " Jan. 1903 

New York Supplément 79 June, 1888, « Feb. 1903 

Fédéral Cases 30 Feb. 1894, " Apr. 1897 

Fédéral Cases Digest 1 

American Digest 20 1888, " 1902 

Fédéral Reporter Digest. , 8 1885, " 1900 

Century Digest 38 1897. " 1903 

U. S. Digest (Ist Ser.) 14 1874," 1876 

U. S. Digest (New Ser.) 18 1872, " 1888 
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Defendant's PuMleatlone. 

Name of Publication. No. of Vols. Perlod Covered. 

A, & m Enc. Law (Ist Ed.) 29 1887 to 1896 

Ebc. pi. & Pr 22 1895 " 1902 

A. & B. Enc. Law (2d Ed.) 23 1896 " 1903 

An examination of the above list shows that at the time when any 
particular volume of any of the Encyclopedias was published, or in the 
course of préparation, a large number of volumes of the various di- 
gests, especially the two séries of United States EHgests, and some of 
the American Digests, were in existence. The testimony shows a long 
list of American and English digests and reports contained in the de- 
fendant's library at Northport, and, with the exception of a few scat- 
tered volumes, this library was substantially comprehensive of ail 
American reports existent at any particular time. Later reports were 
added as fast as they were placed upon sale, and some missing volumes 
were supplied. 

The various editorial writers were not only given the opportunity, 
but were instructed, to avail themselves of ail of the books, including 
digests, reports, and text-books, in which any case bearing upon the 
subject upon which they were writing \iras reported or referred to. 

It is évident that a book written and published in a certain year 
could not infringe upon nor be prepared from the contents of any 
book not yet in existence, and the comparative table above set forth 
will indicate the volumes of the various publications which were in 
existence when any particular volume of the defendant's publications 
was completed. Thus, for instance, the volumes of the A- & E. Enc. 
Law (Ist Ed.) could none of them contain any of the new material 
of the complainant's works subséquent to the year 1896, when the 
first édition of the Encyclopedia was completed; but much of this 
material might be republished, and was republished, in différent édi- 
tions of the combined digests, such as the Century Edition of the 
American Digest, and in that form of publication would then be avail- 
able to the writers of the défendant, and be at the disposai, so far as 
the work in the defendant's library was concerned, of any one who 
consulted either the earlier digests, or thèse later éditions. Thus, the 
volumes of the Enc. PI. & Pr. and the A. & E. Enc. Law (3d Ed.) not 
only included matter which had been originally worked up and pub- 
lished in the first édition of the Encyclopedia, but also material which 
had not been in existence, in published form, when the volumes of the 
first édition were prepared. At the same time, new and additional ar- 
ticles were prepared, from cases digested in the earlier as well as the 
later publications of the complainant. 

With respect, therefore, to thé later volumes of the Enc. PI. & Pr. 
and the A. & E. Enc. Law (3d Ed.), the issue of alleged unfair use in- 
cludes the question of the use of the more récent éditions or publica- 
tions of the complainant, even if the material therein published be the 
same as that contained in earlier éditions. The work of the defend- 
ant's publications was progressive and contemporaneous. The works 
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of the complainant were also progressive— that is, chronological — and, 
whenever brought into a combined or comprehensive form, were also 
complète up to the time of publication; and we find from this fact that 
no uniform use of the publications was made by any two writers of 
the défendant, or even by the same writer at différent periods, so far 
as the sçope of his examination of authorities was concerned. An ex- 
amination of the testimony, therefore, requires a constant référence 
to the table of publications, in order to keep in mind the books, in the 
form of digests and reports, which the writer could examine, and al- 
so to consider the efïect of the use of the compiled digests, rather than 
the annual digests, or of the later publications instead of the earlier. 

The United States Digests from 1847 to 1869 hâve cases and para- 
graphs which are continually recurring throughout the entire séries of 
the complainant's works, and which are set forth frequently, with 
more or less Verbatim accuracy, in the notes to the defendant's works. 
Many of the instances ôf alleged copying are explained, and an at- 
tempt is made by the défendant to justify them, on the ground that 
they are free to the use of every one, inasmuch as they were originally 
published in thèse digests, upon which the copyright has long expired. 
But such questions as this must be considered later, and the purpose of 
ref erring to them at the présent time is merely to bring the différent 
questions into view with référence to the first issue; that is, the charge 
of unfair use in the writing of the Encyclopedias themselves. 

It may be taken as a premise that the right given to an author to 
multiply copies, and to prevent the appropriation of the copyrighted 
material by other persons, which is granted by section 4952 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 3406), includes the right to 
recover damages where the damages can be proven, and to injunc- 
tion where an injunction is the appropriate or necessary remedy, and 
such remédies are provided for by the statutes themselves, in sections 
4967 and 4970 (U. S. Comp. St. 1901, p. 3416). 

The earliest copyright law in the United States was passed in 1790, 
and it is unnecessary to trace the variations in the language of the 
statute upon this point, for the statutes hâve uniformly provided for 
the propositions just stated. The principles of copyright, and the 
awarding of damages and of équitable remédies, need no citation of 
cases. 

A direct inference from the right itself is the liability incurred 
where literal copying is avoided, and mère paraphrasing or avoidance 
of the appearance of copying is obtained, while an appropriation of 
the subject-matter is had. In the case of Lawrence v. Dana, 4 Cliff. 1, 
Fed. Cas. No. 8,136, such paraphrasing was held within the provisions 
of the statwe, and actionable the same as copying. Such paraphras- 
ing, or such taking of material, can be proven in two ways, either by 
internai évidence, depending upon the séquence of ideas and language 
in such numbers as inevitably compels the conclusion that the copy- 
righted worlc was the source of the infringing publication, or direct 
testimony as to the manner in which the work was done. In the prés- 
ent case, both lines of proof hâve been followed, and the issue of 
copying, in the form of paraphrasing as well as literal abstraction of 
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consécutive words, has comprised a large part ôf the record in the 
case. 

Actual copying, or such paraphrasing as to be équivalent to copying, 
was at first considered to be the only form of infringing use of copy- 
righted material. But the great diversity of printed publications, and 
the many phases of literary activity, especially when applied to minor 
pursuits, ultimately forced the construction of the copyright statute, 
in which the basis of injury is found in the unfair use of the material 
of the vifork in making up a book of similar nature, as well as in a di- 
rect copying or paraphrasing of the words therein contained. This ex- 
tension of the law of copyright brings the case closely into the realm 
of unfair compétition. But, while a likeness may be traced in the 
principles upon which this class of actions is founded, yet in applica- 
tion and in scope a sharp line of distinction can be drawn. Copyright 
is based upon statute, while unfair compétition (except as it may be 
afïected by législative enactment, in connection with patents, trade- 
marks, etc.) is dépendent upon abstract principles of law. Copyright 
relates to- the printed material of a publication, while unfair compéti- 
tion may be concerned with any article of trade, whether having words 
or letters in its composition and appearance or not. 

In this connection it is well to cite some of the cases relating to copy- 
right which aflfect the class of publications hère being considered, in or- 
der to trace the advance in this idea beyond the original thought of 
copying alone, as a basis for granting relief. 

The directory, map, and dictionary cases hâve already been re- 
ferred to, and ha.ve themselves brought about a considérable advance 
in this particular line of décision, inasmuch as it is apparent, without 
detailed explanation, that infringement of copyright, by the vérifica- 
tion and reformation of a list of names or words, with such corrections 
and amendments as may hâve developed during the period since the 
publication of the earlier work, dépends more upon the idea of unfair 
use, and the unlawful saving of labor, in order to avoid the necessary 
original research, than upon the appropriation of any literary ideas or 
arrangement, based upon literary ability and studied plan. 

Légal publications themselves, in some cases those even of the com- 
plainant and of the défendant herein, hâve been the source of adjudi- 
cated cases, and in this circuit the principles by which this case must 
be judged, from the doctrine of unfair use, hâve been laid down by 
the Circuit Court of Appeals, and are controlling when applicable to 
the présent issue. 

One of the earliest cases, and one of the most comprehensive with 
respect to légal publications, is that of Lawrence v. Dana, Fed. Cas. 
No. 8,136, 4 Cliff. 1, in which piracy was alleged, both on évidence 
of the manner of use, and also upon internai indications such as typo- 
graphical errors, peculiar arrangement, and séquence of citations and 
language ; the book as to which infringement was alleged being Law- 
rence's Annotated Edition of Wheaton's Eléments of International 
Law, and the infringing publication Dana's Edition of that work. 

There the court held that copyright may be justly claimed, where 
the author of a book has taken existing materials, from sources com- 
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mon to ail writers, ând arrangea and conibined them in a new form, 
if he has exerdsed skill and discrétion in making the sélections, ar- 
rangement, âïidfconibination, and bas presented sométhing iiew and 
useful— citing; ©ray Vi Russell, Fed. CaS. No. 5,728 ; Lewis v. Fullar- 
ton, 2 Beav. 6;iiiGreene v. Bishop, Fed. Cas. No. 5,763; Emerson v. 
Davies, Fed. Cas. No. 4,436 ; Story v. Holcombe, Fed. Cas. No. 13,- 
497. 

The court then holds that the pesrson who has obtaihed this copy- 
right has a right to his plan of arrangement, but that he cannot pre- 
vent others from 'USing the old material, and that, even in the same 
field of law, a new atid différent use of old material is not an inf ringe- 
nient of the original copyright, 

Further, following thè same idea, it is held that an abridgment of a 
copyrighted édition of old material, if the material itself be open to 
use, is not an infringement, unless the arrangement is copied; that 
the doctrine is différent from that of a patent, where the idea of the 
patent çannot be used, even if independently conceived- — citing again 
Story V.. Holcombe, supra. 

The court ultimately determined that Dana's notes were not in the 
nature of an abridgment of Lawrence's Wheaton, but were new notes 
to the original text, and then went'on to consider whether there had 
been unfair use of the original édition in making up the new notes. 

The; court there approves the rule of Judge Story, that to constitute 
an invasion of copyright it is not necessary that the whole of a work 
should bé copied, nor even a large portion of it, in form or substance, 
but that if SO much is taken that the value of the original is sensibly 
diminishedi or the labors of the original author are substantially, to 
an injurions extent, appropriated by another, that is sufficient to con- 
stitute an infringement. The court latersays: 

"TEe privilège of fair usé aceorded to a subséquent irriter must be such, 
and such only, as will not cause substantlal injury to the proprletor of the 
flrst publication." . 

And thé décision of the court was to the effect that many of the 
notes did infringe corresponding notes of the complainant's publica- 
tion, that the respondent bbrrowed very largely the arrangement of 
the antecMeht édition, ând, without making a detailed spécification 
of the instances of infringement, the question was referred to a mas- 
ter to report the extent of the infringement, and to classify the in- 
stances thereof . 

The United States Suprême Court, in 1888, decided the case of Cal- 
laghan V. Myers, 128 U. S. 617, 9 Sup. Ct. 177, 32 L. Ed. 547, in 
which it was held that a law reporter was entitled to obtain a copyright 
for the mattef which was the resuit of his own intellectual labor, in- 
cluding the title page table of cases, any headnotes or syllabi, the state- 
ment of facts, argument of counsel, and index. But the court also- 
said, as: hâd been held in Wheaton V. Feters, 33 U. S. 590, 8 L. Ed. 
1055, and Banks V. Manchester, 128 U. S. 344, 9 Sup. Ct. 36, 32 L. 
Ed. 426, that the rights obtaïned by copyright did not cover the opin- 
ions of the courts, nor the officiai statements of fact, and syllabi, if 
prepared by the court itself. 
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A number of cases are cited in the case of Callaghan v. Myers, at 
page 650 of 128 U. S., and page 185 of 9 Sup. Ct. (32 L. Ed. 547), 
following thèse propositions, and in that suit damages were granted 
iri the final decree for infringements of the copyright of such volumes 
as had been satisfactorily proven to be copyrighted, and to hâve been 
infringed. Those books as to which thèse conditions were not proven 
were excluded from the effect of the decree; but where an infringing 
volume also contained lawful matter, and it was impossible to separate 
the profits derived from either class of material, the profits on the sale 
of the entire volume were awarded to the complainant. 

The subject-matter of that action was a certain number of volumes 
of the Illinois State Reports, and the court considered both the issue 
of copying and of unfair Use, in the sensé that the défendants were 
alleged to hâve copied the complainant's arrangement or division of 
matter and its original material in the Reports, and to hâve referred 
to them and consulted them in the préparation of the books complain- 
ed of. 

The défendant claimed that the opinions used had been compared 
with the originals, and corrections made ; that the other matter in the 
volumes was obtained from the original records of the courts, and 
arranged, reported, compiled, and edited wholly by original labor; but 
the décision of the District Court (reported in 20 Fed. 441) was that 
in each of certain volumes the copyrighted work "had been used by 
the défendants in the headnotes, the statements of fact, and arguments 
of counsel." 

In Simms v. Stanton (C. C.) 75 Fed. 6, the cases, including many 
of those already cited herein, and text-books upon the subject of copy- 
right, are recited at length, and the language of Banks v. McDivitt, 
13 Blatch. 163, Fed. Cas. No. 961, which is frequently referred to in 
the later cases upon the subject, is particularly referred to, and is there 
credited with having definitely limited the prohibition of unfair use, 
by saying that fair use prohibits "a use of any part of the previous 
book, animo furandi, 'with an intention to take for the purpose of 
saving himself labor.' " 

Many différent statements of this same idea are set forth in this case 
of Simms v. Stanton, and the question of récurrence to common sour- 
ces for the material used is considered. Certain errors appearing in 
both Works are found to be not important enough to establish the fact 
of copying or piracy; and the use which the défendant had made of 
the complainant's book, which was a text-book or scientific work on 
Physiognomy, was decided to be fair, when the purpose of the work 
was taken into account. 

But some of the précise questions which must be considered in the 
présent action, and which must be taken as the foundation from which 
différent propositions must be considered, are to be found in the cases 
of West Pub. Co. V. Lawyers' Co-operative Pub. Co. (C. C.) 64 Fed. 
360, 25 L. R. A. 441, reversed in 79 Fed. 756, 25 C. C. A. 648, 35 L. R. 
A. 400, and the case of Edward Thompson Co. v. American Law Book 
Co. (C. C.) 121 Fed. 907, reversed in 122 Fed. 922, 59 C. C. A. 148, 62 
L. R. A. 607. 
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It may be observed that the judge who wrote the opinion in the Cir- 
cuit Court of Appeals in the latter case was the same who, as District 
Judge, decided thé case of West Pub. Co. v. Lawyers' Co-operative 
Pub. Co. in the lower court, and who was reversed above, in that he 
had limited the scope of his décision to certain paragraphs found by 
the master, and had not appHed' the conclusions reached by him to the 
issues raised with respect to the entire publications involved. But it 
will be noted that the statement of the principles of law by Judge Coxe 
in the earlier case are cited with approval by the Circuit Court of Ap- 
peals, and the samë principles, with a considérable review of cases, are 
the basis of the last décision of the four where, upon the application for 
a preliminary injunction, the court, without passing upon the question 
of infringement, held that a subséquent writer might be guided by ear- 
lier work, might Gonsult the original authorities, and might use those 
which he considered applicable, in support of his own original text. 

The subject-matter of the case of West Pub. Co. v. Lawyers' Co- 
operative Pub. Co., supra, was the séries of digests and reporters own- 
ed by the complainant in the présent action, in so far as they had been 
published at the time of bringing that suit. The alleged infringing 
Works were copies of the General Digest, which subséquent to a date 
which will be referred to later hâve been substantially identical in form 
with the digests of the complainant, and the material for which has 
been fumished by the complainant to the Lawyers' Co-operative Pub- 
lishing Company under a license or contract arrangement. 

It may be assumed, as is admitted in the testimony, that this contract 
was entered into as a part of the outcome of the case above referred 
to, and the eflfect of this upon the complainant's copyrights will be 
considered when the subject of abandonment of copyright is taken up. 

The suit of Edward Thompson Co. v. American Law Book Co., 
supra, was over alleged infringements or infringing use of the publica- 
tions of the défendant involved in the présent suit, so far as they had 
been completed at the time of that action, and the Cyc. which is fre- 
quently mentioned in the testimony, and which was then published by 
the Company whose stock was, to a considérable extent, at some time 
acquired by différent individuals holding positions and interested in the 
West Publishing Company, the complainant herein. In fact, in the 
case of Edward Thompson Co. v. American Law Book Co., supra, de- 
cided upon the lOth day of Pebruary, 1903, the court says: 

"If the owners do not object to such use of thelr digests, thelr acquléscence 
ikiay be taken to Import a license. As to the digests which belong to the de- 
fendant [the West Publishing Company î], it would seem that the contention 
now advanced might more properly be made In a direct proceedlng against 
complainant's publications, where the issue would be squarely presented." 

The court there referred to a contention that the books of the Ed- 
ward Thompson Company were themselves copied from copyrighted 
Works of the West Publishing Corripany. The présent action was be- 
gun by the filing of a complaint verified upon the 6th day of April, 
1903. The suggestion, of Judge Lacombe, therefore, was either quickly 
acted upon, or had alrfeady been in process of préparation. But, how- 
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ever that may be, the doctrine of thèse two cases is substantially con- 
tained in the foUowing paragraphs : 

"The followlng excerpts succlnetly state the law governlng cases such as 
thls: 

"A reporter [of opinions of a court] may acqulre a valld copyright for the 
headnotes, footnotes, tables of cases, Indexes, statements of facts, and ab- 
stracts of the arguments of counsel, where thèse are prepared by him and are 
the resuit of his labor and research. So he may hâve a copyright for a digest 
or synopsis of judlcial décisions, and the sélection and arrangement of cases 
relating to a particular branch of the law. The copyright protects only the 
original work of the reporter. • ♦ * [He] bas no monopoly of the opin- 
ions, décisions, and syllabl prepared by the courts and judges. * • * Thèse 
opinions, décisions, and syllabl are free allke to ail dlgesters. But when 
notes suitable for use in a digest bave been prepared from thèse common 
sources of information, and properly secured by copyrights, a subséquent 
compiler In the same field Is not permitted to avait hlmself of this original 
work, and save time and labor for hlmself by copylng from the property of 
others. * * • He may take original opinions, and prépare from them his 
own notes, 'but he cannot excluslvely and evasively use those already col- 
lected and embodied by the sklU and Industry and expendltures of another.' " 
79 Fed. 761, 25 C. C. A. 6.52, 35 L. R. A. 400. 

"Briefly stated, then, the question is this: Is a copyrighted lawbook In- 
fringed by a subséquent work on the same subject, where the only accusation 
against the second author is that he coUected ail available citations, Includlng 
those found In the copyrighted work, and, after examining them in text-books 
and reports, used those which he consldered applicable to support his own 
original text? We are of the opinion that thls question must be answered 
in the négative. The doctrine contended for by the complalnant extends the 
law of copyright beyond Its présent bounds, and if pushed to its logical con- 
clusion will Inflict a far greater injury upon literature than it can evei 
expect to prevent. If it be held that an author cannot consult the authorltles 
collected by his predecessors, the law of copyright, enacted to promote the 
progress of science and useful arts, wIU retard that progress. It will be 
found upon examining the reported cases that there has Jbeen a flnding of non- 
infringement, unless It appears that the whole or a part of the copyrighted 
work has been copied, elther In hœc verba or by colorable variation." 122 Fed. 
923, 59 C. C. A. 149, 62 L. E. A. 607. 

This is the rule by which the testimony of the case must be con- 
sidered and the issue on the subject of infringement determined. 

The complainant has produced witnesses who hâve testified as to 
the methods employed by themselves while working for the défendant 
at Northport. It has obtained considérable testimony through the 
cross-examination of many writers who were called by the défend- 
ant to testify as to how they had prepared the portions of the books 
written by them. It has submitted exhibits containing parallel columns, 
showing text, notes, and Hsts of citations, where identity or similarity 
of language, séquence of ideas, and juxtaposition of words or cita- 
tions are pointed out as tending to show copying or paraphrasing ; 
that is, dictating from the material under observation in the copyright- 
ed pubHcations. 

The complainant has inserted in thèse exhibits containing the parallel 
columns certain comments or footnotes calling attention to the points 
of similarity, and in most instances setting forth conclusions with 
respect thereto. 

It may be said hère that the défendant has introduced exhibits an- 
swering in séries, and as to substantially each particular paragraph, 
thèse parallel column exhibits, and the défendant has inserted similar 



858 169 PEDBBAIi EHPORTBB. 

commentsOi* Conclusions as a footnote to its own parallel columns 
or answering statements. 

The introduction of thèse various séries of exbibits was objected 
to by eaçh party to the litigation at the appropriate time, and it seems 
tbatthe objection should be disposed of in the same way as in the case 
of West Pub, Cg. V. Ivawyers' Co-operative Pùb. Co., 79 Fed. 756, 
25 C. C. A, 648, 35 L. R. A. 400. The conclusions and arguments 
cannot, of course, be taken as testimony; but the examination of a 
publication by an experienced person, where it is impossible to make 
the examination in court, can properly be accepted, if the facts found 
by the examination are the subject-matter of the testimony, and if the 
accuracy of those findings can be fairly tested by the proper oppor- 
tunity for vérification on the part of the other side. Conclusions and 
arguments in an equity record should be excluded as the court passes 
upon the testimony, and yet such conclusions in the reading of the 
record are substantially like statements in the briefs, and the entire 
exhibits can be properly used, and should not be uniformly and com- 
pletely excluded. 

The complainant has also introduced in évidence (and the défendant 
bas supplemènted that évidence by testimony of its own) certain di- 
gests or testimony as to digests in the library of the défendant, which 
hâve been eut to pièces, and the printed paragraphs therefrom pasted 
upon cards of uniform size, for the convenience of the editorial writers 
of the défendant. Many of thèse digests — in fact, substantially the 
entire séries of digests allegjed to be infringed in the complaint — bave 
been used în this manner; and, where no copy of the digest was avaîl- 
able for cutting and pasting such printed paragraphs, stenographers 
copied the varions paragraphs f rom the annual digests, and the com- 
piled volumes of digests, to take the plate of the missing printed slips. 

It has appeared affirmatively, and has not been contradicted, at 
least to any persuasive extent, that certain writers, such as Judge 
Peck, who wrote the articles "Contribution and Exonération," "De 
Facto Corporations," and "Guardian" and Ward," for the A. & E. 
Enc. Law (3d Ed.), nevér used prifited or typewritten copies of 
digest paragraphs, but that he prepared cards of bis own, containing 
thé holdings df tKè cases, and the citations which he wished to use in 
writing bis afticlé, atnd, after making an arrangement of the material, 
dictated the article from thèse cards. And yet with référence to the 
articles written by him it is claimed that an unfair use of the para- 
graphs cbntained in the digests was the resuit of his work. 

Other writërS, like Mr. Charles C. Moore, appear from the testi- 
mony to hâve nëither used digest paragraphs in the eut or copied form, 
nor to bave usëd the digests at ail in the writing of articles. But the 
complainant has produced many exhibits against articles written by 
Mr. Moore, to show that thé languâge of his reading notes, and the 
list of citations, and even sbme paragraphs of text, bear the évidences 
of having beçh taken from the slips or headnotes of cases in the re- 
porter System, and therefore unfair use is charged as to his work. 

Some write'ris ialsd testify that they màde rto use of digest paragraphs, 
and appear to bave written their articles from an examination of the 
cases. But in their wofkj similarly, reSémblances. are pointed eut. 
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from which it is urged that they hâve saved themselves labor, hâve 
made use of the syllabus paragraphs, or hâve unconsciously appropri- 
ated the case digester's déductions, from the fact that the syllabus was 
read in connection with the opinion in the case. 

Other writers testify that they collected ail of the paragraphs, cita- 
tions, and material which was available, either in the publications of 
the complainant or in other works, including text-books, reports, and 
•digests in the defendant's- library ; that thèse paragraphs were as- 
sorted, in some instances by a référence to the black-letter line or 
headnqte suggestion of the digest, in some instances by the gênerai 
natural classification of the subject, and in some instances by a previ- 
ous partial analysis of the article by the writer, and that under each 
head was grouped the material from thèse varions books, as well as 
from the varions annual volumes of the same publication; that then 
the cases were looked up and the original reports consulted. In prac- 
tically every instance the writer used the syllabus in the sensé of ex- 
amining it, and having it in mind in reading the report of the case. 
In many instances the syllabus was consulted, and sometimes followed, 
either exactly or in a paraphrased form, in dictating paragraphs which 
were later, and after further classification, used for the writing of the 
text. 

Still other writers testified that they used the digest paragraphs and 
syllabus notes for référence ; but, having looked up the case and found 
that no language was to be taken therefrom, the words of the para- 
graphs or of the printed slip were stricken out, and the bare citation 
or title copied from the slip, in connection with others of like char- 
acter, in the order in which the slips niight be arranged by the writer. 

It should be borne in mind throughout this entire discussion that 
the text of the defendant's books is much shorter; that is, contains 
many less words (although printed in larger type, and so placed upon 
the page as to be easily followed) than the footnotes or lists of cases 
which are appended to its text, and which cover the field from which 
the text is derived. One proposition in the large type qi the text may 
hâve a quantity of footnotes, in the form of statements of varying 
applications of text propositions, throughout the fédéral and state 
courts, as well as those of England and Canada, and in such connec- 
tion one statement of text will carry the citation of many cases which 
are merely cumulative or illustrative of the authority for the text. In 
such an instance, a stenographer could add citations after the cases 
had been examined by the writer, by a mère référence to the cards, 
whether printed, typewritten, or fiUed in by hand, and the order of 
the citations would be the arrangement by the writer, unless the par- 
ticular printed or typewritten paragraph contained a number of cita- 
tions upon the one sheet, in which case the order of the citations 
would be copied, as well as the material of the citations themselves. 

The complainant bas also brought in the testimony of certain wit- 
nesses, who testified tljat in case of haste, or where they became satis- 
fied that the digest paragraphs were correct, through the référence in 
some opinion, or because the proposition was so well known that it did 
not need investigation, they actually copied or cited the digest material 
to a greater or less extent 
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Atid^ finally, in rebuttàl, the complainant introduced certain évidence, 
which was received under objection^ and which consisted, not only of 
testimony, but of the slips used by Messrs. William A. Martin and W. 
R. Haie in writing two large articles, in the A. & E. Enc. Law (2d 
Ed.); the article prepared by Mr. Martin being that of "Intoxicating 
Liquors," and the article by Mr. Haie being that of "Patents." Mr. 
Martin prod,uced certain slips, for which the testimony shows he was 
to be paid $400 if they were introduced in évidence, which slips, com- 
prising some 12 or 13 boxes of bundles, were identified by him as the 
identical slips from which he wrote the article "Intoxicating Liquors," 
without consultation, to any appréciable extent, of the cases cited up- 
on the slips, and in the writing of which article he used both the di- 
gest and syllabus paragraphs to such an extent as he deemed them ap- 
plicable. 

In the case of the article on "Patents," Mr. Haie has testified that 
under instructions from the editor in chief he wrote hurriedly from 
certain slips furnished by One Mr. Perry; that Mr. Perry had begun 
the article, but that Mr. Haie found it impossible to use his material, 
and rewrote and eventually furnished the greater part of the article 
as printed, some of the latest chapters having been prepared by others, 
in order to complète the work by the time it was needed. 

Mr, Haie has testified that he used the eut and pasted digest slips, 
which are represented by the exhibits dalled the "Perry Patent Slips," 
both to the extent of following the analysis of the digest System, and 
in the usé of pasted cards in arranging his material according to that 
analysis, ànd in dictating the article after the reliability or accuracy of 
the slips, and the statements therein contained, had been verified by 
him through a consultation of text-books and cases. 

Tô a certain extent Mr. Haie, alsô, fOr the sake of haste, relied up- 
on a portion of thèse digest paragraphs without vérification, and in 
gênerai Mr. Halé testifies that, not only did he make use of material 
derived from the complainant's digests and reporters, in the article on 
"Patents," but that he had, to a certain extent, but with more com- 
plète vérification from original sources of the citations and statements, 
used such a method of writing during his entire service at the defend- 
ânt's editorial rooms, covering a period of some seven years, in which 
time he wrote^ome 2,100 pages, or nearly one-eighth, of the Enc. PI. 
& Pr., and some 849 pages of the A. & E. Enc. Law (2d Ed.). 

The défendant has questioned the accuracy of Mr. Hale's testi- 
mony, from the standpoint of his bias, in thât he became the soliciter 
for the complainant after severing his relations with the défendant, 
and at the close of the complainant's direct testimony. 

The record would indicate that the défendant considered Mr. Haie 
to hâve been in consultation with it. It appears that he made an af- 
fidavit for the défendant with relation to his own work, in answer to- 
the application for a preliminary injunction in this case, and that up- 
on that occasion he prepared the affidàvit himself, and denied infer- 
entially any unfair use by him of the complainant's publications. Mr. 
Haie frankly, if somewhat to his own embarrassment, testified that 
his ideas upon the subject of unfair use of copyrighted material had 
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been changed, and that he had prepared his articles with the aid, to a 
greater or less extent, of the digest paragraphs, and of the headnotes 
or syllabi of cases. It appeared from his cross-examination that the 
resuit of his training when previously working for the complainant, 
and when writing for the defendant's Encyclopedias, has resulted in 
his following a method of work, which at the time he considered legit- 
imate, but which, when viewed from the standards and légal proposi- 
tions now contended for by him as counsel for complainant, would 
lead to the conclusion that the results of that work would be infringe- 
ment of the complainant's copyrights, if the title to the copyrights 
themselves should be successfully maintained. 

The testimony developed the fact that Mr. Haie, while engaged as 
a law writer for the défendant, and while discussing the issues of the 
présent action, at about the time of the application for an injunction 
pendente lite, advised the defendant's solicitors to interpose a plea, 
rather than an answer, and this suggestion was based upon so-called 
"Syllogisms," which were reduced to writing, and which appear in the 
record. Thèse syllogisms are as follows: 

What Constitutes Infringement of Copyright. 

1. Infringement consista of the violation of the exclusive rlght conferred 
by the statute. 

2. The exclusive rlght conferred by the statute is "the sole liberty of print- 
ing, reprlnting, publishlng * • * and vendlng" the copyrighted matter; 
i. e., the exclusive rlght of multlplylng copies. 

3. Hence, there can be no infringement of copyright unless there has been 
copying, elther in whole or in part of the copyrighted work. 

1. Ckipylng consists In the exact or substantial reproduction of an original, 
using such original as a model, as dlstlnguished from an Independent pro- 
duction of the same thing. 

2. Two copies of a common original are not copies of each othér, though 
Identieal. 

3. Hence, a book wrltten from the original sources — I. e., cases — Is not a 
copy of another book wrltten from the same sources, even though such book 
is used to point the way to such original sources, such use being the only use 
made of such other book. 

Common Use. 

1. The public are entitled to make any use of a copyrighted book which does 
not amount to a violation of the exclusive rlght given by the statute. 

2. Anything less than a substantial copy of the whole or a material part 
of the book does not vlolate the exclusive rlght given by statute (99 U. S. 
675), (and first syllogism supra). 

3. Hence, any one may copy less than a material part of a copyrighted book ; 
L e., he may make a falr use of It. 

Conclusions. 

The law upon the subject of infringement of copyright Is as follows: 

1. There must be some copying in order to constitute Infringement. If 
there is no copying there is no infringement, and the question of falr or un- 
f air use does not arise. 

2. .Even where there is some copying, that fact is not conclusive of infringe- 
ment. Some copying is permitted. In addition to copying, It must be shown 
that this has been done to an uufair extent. It Is only after copying has been 
shown that the question of falr or unfair use arises, and then It Is control- 
llng. Several classes of cases of copying hâve been held to be falr and 
hence not an infringement, such as "fair quotation," "extracts for comment 
and crltlclsm," "bona flde abridgments," etc. Perhaps otbers wlU be recog- 
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nlzed wben thejr arl8& Bach case depénfla upon i^ .i)articular drcumstancefl. 

3. Tlie useof a copyrlghted bbok merely as a nièaiis of référence to tte 
original casëji dàeti not constltnte cojpytng, and hence Is not an infrlngement, 
flnd hence does Ilot présent any question of falr or unfalr use. AU uses of &■ 
book are dedlcati^d to the public by publication, ezcept sucli as are reserved 
by the statutes. , 

4. Of course, a copy of an original 1? none the le^s a copy because Its réf- 
érences hâve beén verlfled by Subséquent resort to the original sources. But 
the use of the o'riginal as a means of référence to the original sources, from 
which the book Is Bijbsequently written, is more than mère yerlflcation, and 
is not copylng. , 

6. So there may be copylng without ûny verbal identity. Thls would occur 
if a proposition were reproduced from a copyrlghted book without Independ- 
ently produclng It from the original source. 

AprU 30, 1903. W. B. Haie. 

Paraphrasing is Copylng. • 

Infrlngement of Copyright in Légal Works. 

1. If I reproduce the propositions of law from a prevlous work, uslng the 
same or différent language,' without Ihdependently produclng the proposition, 
I hâve copied it, and therefpre hâve infringed. 

2. If I append to the propositions of law so copled the llsts of cases dted 
in the original work in support of sald propositions, without examining the 
cases in the reports, I haye copled them and hâve Infrlnged. 

3. If I reproduce the propositions and cases as above, but also examine the 
cases la the reports, I hâve made a vérifled copy; but It is stlll a copy, and 
hence an Infrlngement. 

4. Xf I ptlbllsh a llst Of cases clted iii thè prevlous work, but without repro- 
dttClng the propositions to which they are clted, I bave not infrlnged, ai- 
though I bave copled every case clted in the book, because there can be no 
cops^right In the mère names of cases apart from the propositions of law which 
the cases support It is not a "copy" because it does not convey the same in- 
formation, 

5. If i takéa llst of cases from a prevlous work, then examine the original 
reports, ahâ deduce for myself from the reports the propositions which the 
cases support, and cite the cases in support of such propositions, I hâve copled 
nothlng and hâve not infrlnged. The Information conveyed Is not derived 
from tbie pre'^'^lous work, but from the reports. The corrélation of the cases 
with thç, propositions Is not taken from the original work, but Is Independently 
produced. As the names of cases appear in the subséquent work, they are 
not copled from the original vyork, but are copled from the reports, which are 
the common and original source. 

6. In ail cases of compilation, a distinction must be drawn between verif ying 
a copy and maklng an original compilation. The flrst constltutes an in- 
frlngement ; the latter doea ùot, though the resultlng product Is exactly the 
same. The tact that it requlres as mùch labor and expense to make a 
veriâed copy' as to make an original compilation is wholly immaterial. 

It iUay be observed that substantially each of the propositions set 
forth by Mr. Haie in this document is a correct déduction of the law, 
but that the application of the propositions is open to argument ; and 
the détermination of the questions of fact raised by the propositions, 
in most instances, will substantially détermine the questions at issue 
in this portion of the case. For instance, Mr. Haie states that there 
can be np infringement of copyright, unless therç has been copying. 
The question to be determined is : What will be held to be "copying," 
rather than any dispute as to the efïect of such copying, if the ques- 
tion has been answered àiid copying has been f ound ? 

The discussion of the cases which has previously been made in this 
opinion shows that with respect to the use of copyrighted légal pub- 
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lications the courts hâve included, within the term "copying," not on- 
ly paraphrasing, but also the appropriation ôf the Hterary work, labor, 
and ideas of another, and that this includes arrangement and sélec- 
tion, as well as mère language. 

Mr. Hale's proposition that two copies of a common original are 
not copies of each other, although identical, must be tested as applied 
to the issue of fact, as to whether the identical use of the original ma- 
terial was made from a recourse to the original document, or whether 
it was by means of an unfair appropriation of the copyrighted para- 
graph, after vérification of its genuineness, and in order to save the 
additional labor of making up a new original. 

The parallel column exhibits show hundreds of digest paragraphs 
and headnotes, which were apparently taken from the eut and pasted 
cards, or from the headnotes of the Reporter System, after vérifica- 
tion of the identity and accuracy of language in thèse paragraphs with 
language of the officiai opinions, or of the officiai headnotes in the 
reports not published by the complainant. 

The complainant has introduced exhibits comprising the greater 
part of the books published by the défendant, in each of which cer- 
tain articles, sometimes examined completely, and sometimes at stated 
intervais, hâve been marked to show language bearing such close re- 
semblance to language found in the publications of the complainant as 
to indicate the use of the complainant's books, unless thèse words can 
be traced to a différent source, or unless it is affirmatively shown that 
the writer derived them from the officiai publications or digests of 
which no copyright belongs to the complainant. 

In a similar way, the défendant has introduced a séries of the same 
books, marked with a cross-reference of the complainant's underscored 
exhibits, to the old digests upon which the copyright has expired, to 
the officiai reports, and the headnotes of thèse reports, and to différ- 
ent publications put upon the market by licensees and by the complain- 
ant, by reason of which use the défendant contends that the copyright 
has been abandoned. 

An examination of the parallel column exhibits, of the underscored 
book exhibits of the complainant, of the answering parallel column ex- 
hibits of the défendant, and of underscored book exhibits of the de- 
fendant, leads the court to the conclusion that the defendant's writers, 
to a considérable extent, throughout the varions volumes of the A. & 
E. Enc. Law (2d Ed.) and the Enc. PI. & Pr., availed themselves of 
the eut and pasted paragraphs of the digest statements, and that the 
headnotes of the Reporter System, in so far as thèse sources were re- 
ferred to by the writers, were under the observation and comparison 
of the writers when dictating propositions of text, and in many in- 
stances were used as notes or statements of légal conclusions, at- 
tributed to their proper citation, without any intentional copying or ap- 
propriation of the material of the complainant's books so far as the 
writer was aware at the time his article was prepared. 

The court is satisfied that the defendant's writers, having establish- 
ed and formulated a text proposition, frequently arranged, as a foot- 
note to that text, the paragraphs whose accuracy had been verified, or 
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whose conclusions had been substantiated by a consultation of text- 
books and reports, and appended the cases contained in the digests, 
after a similar vérification, making use of the assortment of digest and 
syllabus citations without rewriting or recopying the same. 

It is considered by the court that in so far as the use of such ma- 
terial, without original digesting or renotation of citations, was équiv- 
alent to a saving of labor and of expense of copying, and to the gain- 
ing of time, the defendant's writers brought themselves within the doc- 
trine of what has been held by the cases to be unfair use, even though 
such material, and the several citations and paragraphs made use of, 
could hâve been properly and without criticism obtained by entirely 
original work, at the expense of the greater amount of effort. 

As to the A. & E. Enc. Law (Ist Ed.) a somewhat diflfereut situa- 
tion exists. The instances of copying, or of mère paraphrasing, and 
the use of material claimed by the complainant, were much more ex- 
tensive in that work. The question of determining whether or not un- 
fair use was made bv the writers of the first édition would be much 
easier than with respect to the Enc. PI. & Pr., and the A. & E. Enc. 
Law (2d Ed.). But the A. & E. Enc. Law (Ist Ed.) is shown by the 
testimony to hâve substantially been withdrawn from sale before the 
présent action was started. At this date, the A. & E. Enc. Law (Ist 
Ed.) is not a salable book, having been entirely superseded by the later 
\vorks. In so far as the A. & E. Enc. Law (Ist Ed.) might be held 
to hâve infringed, without considering the affirmative défenses or the 
explanation of the material in that work, which is claimed to be avail- 
able to any one because of its publication in uncopyrighted works, 
or in those on. which copyright has expired, it seems to the court that 
in the présent action no équitable relief can be granted, for no injunc- 
tion would be of any avail. Nor could any accounting for damages 
be had as incident to équitable relief, for the reason that at the time 
of the bringing of this action complainant had a full and adéquate rem- 
edy at law with respect to any injury which it might hâve successfully 
claimed because of the manner in which the work was conducted. But, 
in addition, the A. & E. Enc. Law (Ist Ed.), in so far as its writers 
made use of the publications then available, is largely justifîed, and 
the amount of the apparent inf ringing work reduced to a small quan- 
tity, from the fact that it was completed early in the year 1895, be- 
fore the publication of the Century Edition of the complainant's di- 
gest, and that the greater part of the material in the A. & E. Enc. 
Law (Ist Ed.) was then open to the world, the copyrights having ex- 
pired, or was made up of material contained in officiai publications 
substantially similar to the complainant's paragraphs and statements 
of law. 

The défenses relating to the abandonment of copyright, lâches, and 
acquiescence will be considered in their proper turn, bearing in mind 
the date of the publication of the A. & E. Enc. Law (Ist Ed.) with 
respect to ail the publications ; but they add to and strengthen the dé- 
termination of the court so far as this earliest publication is concemed. 

The testimony shows that the Enc. PI. & Pr. and the A. & E. Enc. 
Law (2d Ed.) were not, in a proper sensé of the term, revisions or 
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later éditions of the A. & E. Enc. Law (Ist Ed.). For commercial pur- 
poses thèse Works were held eut to the public as being newer and more 
complète forms of the earlier publication! But an examination of the 
books, as well as a considération of the testimony, leads to the conclu- 
sion that even the material in the first édition was not relied upon nor 
used by the subséquent writers to such an extent that any unfair use 
of the complainant's publications could be predicated upon the fact 
that the A. & E. Enc. Law (Ist Ed.) was studied and consulted by 
thèse later writers in preparing the ground for their own work. In al- 
most every instance the subject was entirely rewritten, and, if either 
the Enc. PI. & Pr. or the A. & E. Enc. Law (2d Ed.) are to be held 
infringing, it must be upon the work actually done by the writers of 
thèse articles, and not because of the assistance obtained from the 
earlier work. 

This discussion brings up a point with relation to the question of 
unfair use which is applicable to ail three of the defendant's publica- 
tions, and which can be most conveniently considered in this connec- 
tion. 

The dictionary, directory, and inap cases, so called, which hâve 
been heretofore cited, suggest that if the subséquent writer has used 
the original publication, in the sensé of material which he appropriâtes 
after vérification and correction, the new book would be but a later 
édition of the old, and its publication could be enjoined. But if the 
subséquent writer had taken the earlier work merely as a convenient 
and cheap method of transcribing his original material, or had used 
the printed lists of words or names to make clear and legible copy, 
and it could be affirmatively shown~ that the entire work had been 
original on the part of the subséquent writer, with the exception of 
the saving in handwriting or sténographie préparation of that material, 
it is considered that the remedy would not be by way of injunction, 
but that the person owning the copyright might be entitled to dam- 
ages for the mère mechanical saving, if it could be brought within 
the term "unfair use," but that it would not be literary piracy. Such 
damages would be f urther mitigated by the rights of ownership which 
are granted by the sale of the physical object represented by a print- 
ed book; and it is considered that it would be extremely difficult, if 
not impossible, to separate the title which the purchaser has in the 
printed book from the right which the owner of the copyright has 
reserved under the statute, to the extent of reserving to himself rem- 
édies for wrongful appropriation of his published copyrighted ma- 
terial, if that appropriation did not at the same time carry with it a 
use of his literary ideas and literary material. In the same way the 
Encyclopedia writers, as has been held in the various cases, hâve the 
right to consult the digests, and to obtain therefrom dues to the con- 
tents or the holdings of the various cases, as a means of locating the 
cases relating to any particular subject. They hâve the right, sub- 
ject to vérification, to collect the cases cited by the digests, and to 
classify them under the same heàd, if the literary work or arrangement 
is not thereby appropriated. 

It does not seem to the court that the owner of a copyright is en- 
169 r.— 55 
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titled t» ©quifâble relief agaînst another publication solely because 
the wfitenofvtiiatvother publication ma:y bave saved a certain amount 
of slenograpMic4abor, or of manual handwriting, by cutting or copy- 
ing the wôrds of the citations frdm the digests, where no literary abil- 
ity is appropriated in the arrangement or collection of the cases them- 
selves. So an Encyclopedia writer, who has formulated a proposition 
of text and directs his stenographer to add to that text the citations 
shown by ail of the digests, would not be guilty of infringement, and 
would not thereby make himself liable to a decree in equity, if, after 
proper research and vérification, he merely for convenience used the 
printed words in making up the article, instead of having the stenog- 
rapher rewrite the same at his dictation, with the original books in 
his hands when dictating, instead of having been examined and laid 
aside when the citation was found to be correct. 

An extension of the same idea applies to the dictation or quotation 
of digest paragraphs and syllabus headnotes, after an examination of 
the original cases, and vérification of thèse paragraphs or headnotes 
in the officiai publications, or in works as to which rights of copyright 
may havélbeen lost. 

The necessary ^dvance in, any science, and the very purpose for 
which text-books and légal publications are prepared, contemplâtes, to 
a certain extent, the dissémination of knowledge and improvement in 
the literature of the science, which is open to a subséquent writer as 
much as to a lawyer or judge, who is earning his living partly by the 
use of the copyrighted books. The Vfotds "unfair use," while having 
a broader œeaning with respect to the appropriation of earlier writ- 
ings by a work covering substantially the same ground, and supplant- 
ing the earlier book, than they hâve in the acquirement of knowledge 
upon the part of a student of the field treated by the publication, can- 
not, nevçrthdess, be arbitrarily made to be équivalent to no use at ail, 
outside of consultation, in verifying the ground covered and the sub- 
jects or cases comprised in the earlier work. Such construction 
would mean that a later work would be no advance upon the earlier 
work, unless the writer had superior training or greater ability in doing 
the same thîng which the earlier writer had attempted, and the im- 
provement and advancement in the science itself would thus be sacri- 
ficed, and the writers of books would be deprived of the proper growth 
in knowledge, and from taking advantage of the position to which the 
earlier writers had carried the science under considération. 

But, applyii^ the doctrine of the Circuit Court of Appeals set forth 
in the fcaseof West Pub. Co. v. Lawyers' Co-operative JPub. Co., supra, 
which held that, if some substantial use of the copyrighted material 
was shown, injunction against the entire publication would be proper, 
unless the défendant could afïirmatively justify its work, as to partic- 
ular portions of the books complained against, and thus excepting from 
the deCree only such articles or volumes as were affirmatively cleared 
of the accusation of infringement, it must be held, in the considération 
of this portioift of the case, that such articles as "Patents," "Intoxica- 
ting Liquors," and others of like composition and construction in the 
Enc. PI. & Fr. and the A. & E. Enc. Law (3d Ed.), were prepared in 
such a way that unfair use would seem to be shown if they are not 
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justified, or if the affirmative défenses do not relieve them from the 
effect of this détermination. It must also be held that the entire A. 
& E. Enc. Law (Ist Ed.) has been shown to infringe, unless in the same 
way the affirmative défenses, or the eXpIanation of the source of the 
material therein, be sufficient to indicate that merely an immaterial 
portion of the work was derived from sources free to the public in 
earlier publications, or released by the abandonment of copyright, or 
affectedby the pleas of lâches and acquiescence. 

The testimony of Mr. William Lawrence Clark and of Mr. Charles 
Porterfield, and the conclusions as to the manner of their préparation 
of the articles written by them, are typical of nearly ail the writers 
whose testimony has been introduced in évidence, with the exception 
of Mr. Haie and Mr. Martin. 

It is apparent that Mr. Clark saved himself labor, and saved the de- 
fendant expense, by the use of printed slips, after a more or less care- 
ful vérification of the accuracy of the slips so used. The testimony 
of Mr. Porterfield shows that he appended lists of cases to his state- 
ments of text, after a similar vérification and comparison, and that he 
saved physical work and sténographie or manual labor to the défend- 
ant by the use of citations from the complainant's- publications. But 
it is considered that the work of such writers, as exemplified by the 
two mentioned, did not cause in the Enc. PI. & Pr. and the A. & E. 
Enc. Law (2d Ed.) any such substantial or material appropriation of 
the literary work of the complainant as would justify the granting of 
an injunction against the work, but, as has been said before, might 
hâve been ground for a claim of légal damages, if the other explana- 
tions and défenses be held insufficient. 

The défendant furnished to its writers, almost uniformly, a séries 
of instructions, by which the writers were warned against any appro- 
priation of the literary labors of those who had protected their works 
by copyright, and the editors of the defendant's works, in their in- 
structions to the writers orally, as well as by thèse rules, drew the at- 
tention of the writers to the necessity of original work, and definitely 
warned them against unfair use. Further, the défendant had the pre- 
pared articles examined to such extent as was deemed necessary, de- 
pending upon the expérience of the writer and the circumstances of 
his employment, with a view to avoiding copying and the appropriation 
of copyrighted work. 

The défendant was responsible for the results as published, and it 
cannot avoid that responsibility by a claim that it did not intend to do 
wrong. But the efforts which it made in avoiding any such wrong 
are to be considered in determining whether équitable relief should be 
granted because of the unwitting profit and use which was gained from 
the insertion of material which violated the rights of others, in spite 
of the efforts to prevent such a resuit. 

The complainant has shown that wherever work was credited by the 
defendant's writers to the digests of the complainant and the reports 
of the complainant's Reporter System, such références were stricken 
out by the editors and revisers, and citations to the officiai séries of re- 
ports inserted, and the défendant has thus undoubtedly laid itself 
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operi tb the charge of usîng many qùotations and citations which, if 
accrédited tO the complainant's Works, might hâve been free from 
criticism. Thé défendant explainç this, and attempts to justify its 
action, by statihg that it thus àttèmpted to avoid the actual use of 
copyrighted matèrial. Such methods hâve resulted în laying the para- 
graphs open tO criticism, and in compelling explariations as to the 
right to use thè paragraphs thus qûestioned, and has increased, to a 
very appreciabl|e extent, the proportion of its varions publications 
which are thus brought within the rule that the défendant must jus- 
tify its use, rather than that the complainant must afifîrmatively show 
that thé défendant did not hâve the right to so use the matter refer- 
red to. 

Such articles as those of Mr. Porterfield and Mr. Clark show in 
isolatéd paragraphs, and in séquence of words and cases, that they 
were wrîtten with some aid from the digests and reporters, and that 
a savirig of labor and time resulted. The same conclusion as to use 
(but pf varions degrees and in varying proportion) must also be 
reached with respect to some work of a majority of the writers, and, 
indeed, a majority of the articles in the Encyclopedias, of the de- 
fendant. 

The entire first édition and volume 1 of the second édition are 
permeated with paragraphs which indicate some use of language of 
complainant's digests and reporter syllabi, and such use compels us to 
examine further, in order to see if the gain in labor and time was by 
meatis of the appropriation of literary or copyrightable labor or prop- 
erty. We must in sodoing consider the excuses or justification pre- 
sented as to each paragraph and as to the gênerai results, and must 
also consider the affirmative défenses. The question of remedy in 
this action being comprehensive rather than spécifie, and the détermi- 
nation as to Unf air use depending Upon the amount of benefit and sav- 
ing which was obtained by paraphrasing or adapting matèrial origi- 
nal and copyrightable in the book from which the matèrial was used, 
this court is compelled to make gênerai findings from the testimony 
shown, rather than to go through the évidence like a spécial master 
and merely catalogue the paragraphs coming within the rules laid 
down by thé cases cited. 

Thè charge of copying has, in some cases, been based upon the iden- 
tity of a few errors, which would certainly hâve beén detected if orig- 
inal work had been done; and in the absence of évidence to the con- 
trary, and Tvith testimony from which a similar course of writing could 
be preSùmed for an entire book, the court has found that the entire 
practice and method of writing was improper, and the entire book, 
therefore, liable to an injunction. Trow Directory, etc., v. U. S. Di- 
rectory, supra. In somewhat the same way, after an examination of 
the testimony as to the entire work, two volumes of the General Di- 
gest, with the exception 6i articles by two authors, were held to hâve 
infringed, attd an injunction was granted in the case of West Pub. Co. 
V. Lawyers' Co-operàtive Pub. Co., 79 Fed. 756, 25 C. C. A. 648, 35 
L,. R. A. 400. But the issue in thé présent case is much différent, while 
involving the same questions as a part of the complainant's case. As 
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has been said, if no question was being considered ôther than wheth- 
er the defendant's writers had made use of the complainant's works, 
to such an extent as to hâve appropriated some of the language and 
ideas, and thus to hâve saved original labor on their own part, the case 
would be exactiy similar to the one involving the General Digest above 
mentioned. But in the présent suit a much more detailed ^nalysis has 
been made of the paragraphs, from which the court is asked to décide 
the issue of copying. Much of the material contained in the para- 
graphs under examination is shown to be material, available to the de- 
fendant's writers, and even in paraphrased paragraphs the language 
so used is substantially that of the officiai opinion, or of other publica- 
tions. This takes away from the complainant's paragraphs the great- 
er portion ofthe copyrighted statements, and leaves the scope of the 
complainant's copyright limited to the arrangement of a few words, 
and to slight modifications of the points as expressed in the original 
source. The very necessity of following the direction of the Circuit 
Court of Appeals, in the General Digest Case, supra, and applying to 
the entire works the conclusions of the paragraphs shown in the tes- 
timony, in deciding whether un f air use has been had, and whether in- 
junction will lie, brings us to the conclusion that the extent of the use, 
in so far as it took advantage of the material in the complainant's par- 
agraphs, of which they are the owners by reason of the copyright, is 
comparatively small, and that most of the individual paragraphs ex- 
amined, and inferentially, therefore, the most of the paragraphs in the 
entire Encyclopedia which were written after any use of the complain- 
ant's books had been made, hâve been shown to be statements of ideas 
and propositions which the défendant could fairly use, and as to which, 
even if some advantage was gained by the methods employed in con- 
nection with the complainant's works, nevertheless that advantage was 
not such as would justify this court in granting an injunction against 
the entire séries of publications. 

One class of material in the complainant's publications, as to which 
the question of unfair use must also be treated from a gênerai stand- 
point, relates to the analyses of the various subjects according to which 
the substantive propositions of law can be divided, and the various ti- 
tles of articles classified. 

The complainant's digests and the Reporter System, both in the 
monthly pamphlets and the annual volumes, make use of what is com- 
monly known as headlines or black letter catchlines, and any partic- 
ular branch of law is treated, not only according to a certain index, 
made up of thèse headlines, but each subdivision is further classified 
by more detailed headlines, and particular paragraphs hâve what is 
known as a catchline to furnish a key to the main proposition for which 
the case is cited. 

The testimony shows that as far back as 1871 Mr. Benj. V. Abbott 
began to put info efïect the expérience gained by him in digest work, 
and his analyses, as has been previously stated, were followed out 
through the différent years, and a complète and substantially satisfac- 
tor>' System of classification for digest purposes was perfected and 
recommended to the use of reporters, text-book writers, and ail per- 
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sons who îniifht have need to employ anythin|j in, the taature of an 
analysis of legàl subjects. There seems to hâve beén no attempt to 
copyright this by itself, although, in so far as itwasused in the com- 
plainant's publications, itwas covered by the copyright of each volume; 
and assuming, in any volume copyrighted by the complainant, some 
portion of the digest analyses, titleSj and heacfiines has been copyright- 
ed, including the classification or. arrangement of cases under thèse 
analyses and headlinesi the question of unfair use arises with respect 
to the defendant's publications, wherever such analysis or arrange- 
ment was made use of by the defendant's writersi 

Many of the writers hâve téstified that they^inade up a tentative 
or expérimental analysis or division of their subjects bef ore commenc- 
ing to read, and that they arranged or shuffléd their digest paragraphs, 
with such notes as they might hâve prepared at the time of arrange- 
ment, according to this tentative classification. In many instances such 
classification was substantially that of the digest analysis, and was in 
gênerai much like any new or original arrangement of the same sub- 
ject. But each writer, from his reading of text-books, of the digests, 
or of the earlier édition of the Encyclopedia, and of the publications 
relating to his subject, must hâve followed, consciously or unconscious- 
ly, an atrangement which, if protected by copyright, and entirely the 
propèrty of the complainant, even if the writer consciously avoided 
appropriiEition and endeavored to prépare out of his own mind, would 
nevertheless resuit in his benefiting by the aid of the complainant's 
publications and their uniform classification of the propositions for 
which the cases weré cited in their volumes. 

The questions of validity of copyright upon such a system of anal- 
yses, and upon a séries of catchlines, and whether such a copyright 
would be limited to the particular arrangement in any one work, or 
would cover the entire gênerai scheme, will be considered separately. 
But while on this subject of unfair use, it must be held that the de- 
fendant's writers hâve been shown by the testimony to hâve used, and 
in some cases to hâve followed, to a considérable extent, the analyses 
and headlines of the complainant's works, and to hâve made up the 
index of the various chapters of the Encyclopedias, either through the 
aid of, or by a mère ratification of, large portions of the subdivisions 
themselves. But can it be said that such use is an unfair use, or that, 
in a subject like the law, the division of titles into subheads, and 
what may be called "index classifications," can be made the subject of 
copyright, so that no subséquent writer can treat any particular sub- 
ject, uniess he entirely avoids making any analysis, or makes one en- 
tirely différent from what has been recognized to cover the scope of 
the subject in the treatment of previous writers. The catchlines or 
mère large-type phrases, used to attract attention to particular cases, 
might of theniselves contain literary material which should not be 
copied and used by another, and the assortment and division of cases, 
in preparing and inserting such headlines, in so far as it constitutes 
an arrangement, might be properly something as to which a man could 
object to its appropriation by another. But assuming, as has always 
been considered, that any person has the right to obtain from a digest, 
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or text-book, or other publication, a list of cases, with the appropriate 
dues to what those cases held, it would seem to be impossible to find 
unfair use, in making up by actual arrangement and classification a 
séries of citations and notes which, when completed, resembled the ar- 
rangement in the complainant's digests, and in the making of which 
some assistance had been obtained from the fact that those digests 
had been used. 

The testimony does not show a single instance, even in the index to 
the article "Patents," which Mr. Haie testifies he copied from the 
digest arrangement, of mère appropriation of material belonging to 
another person. But, on the contrary, the writers, having made a 
legitimate use of the help funished by the digests in every instance, 
formulated an index, and whatever unconscious or intentional copying 
or adaptation occurred, so far as thèse indices and analyses are con- 
cerned, was, in the opinion of this court, within the limita of a fair 
use of the digest material. The question varies from the proposition 
considered in the case of Edward Thompson Co. v. American Law 
Book Co., supra, where bne Encyclopedia was found in the lower court 
to hâve taken the analyses and articles of the other Encyclopedia as 
équivalent to instructions and guides to its own writers as to what work 
they should do. Such acts would be akin to the dictionary and di- 
rectory cases which hâve been so often referred to, and differ en- 
tirely from the case at bar. 

The next question which must be considered is the affirmative dé- 
fense of invalidity and abandonment of copyright, and in connection 
therewith must be considered, not only the method by which the com- 
plainant attempted to obtain the 9,000 copyrights which it is alleged 
in the complaint hâve been infringed, but as well the effect, upon such 
of the copyrights as were properly perfected and obtained, of the meth- 
ods of publication, not only in the books of the complainant itself, but 
of varions parties who hâve used greater or lesser portions of the copy- 
righted material under license. 

The first and broadest question is that of title to the copyrights filed 
by the complainant itself. The complainant has charged the défendant 
with infringement, not of any one particular copyright, nor of any 
number of copyrights, by any spécifie désignation or allégation re- 
lating to that copyright alone. This suit has not been based upon 
any one book or article as to which copyright was claimed, and even 
with respect to the entire 9,000 copyrights the allégations of infringe- 
ment do not charge that any particular portion of the defendant's 
Works infringed any particular portion of the copyrighted articles, 
but assert that the défendant has infringed, in printing, publishing, 
and selling the 74 volumes of the defendant's publications, against the 
rights of the complainant, through its ownership of the copyright? 
which it has filed, and which it has acquired by purchase. Such a gên- 
erai charge, rather than collection of spécifie and individual charges, 
necessarily has some eflfect upon the scope of the issues of the case, 
and also upon the questions of relevancy, materiality, and competency 
of proof. 

The défendant has alleged multifariousness in the complaint; but 
proper équitable jurisdiction on various grounds having been shown, 
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and the défenses being applicable to the allégations as set forth, the 
extent to which the entire issue has been tried, argued, and presented 
to the court makes it impossible to give any weight to this technical 
défense, which could hâve been raised by demurrer. The condition 
of the record has compelled a détermination upon the merits. In the 
same way, the many phases of each particular question, and the gên- 
erai charges which must be weighed in comparison with answers equal- 
ly gênerai in form, and the gênerai déductions from the complain- 
ant's proofs which must be considered, in connection with similarly 
gênerai conclusions from particular statements in the defendant's 
proofs, ail go to show that no portion of the case can be decided upon 
any particular copyright, nor upon single instances of inaccuracy or 
carelessness in the methods of taking out copyrights at the time of 
publication. 

An entire book of hundreds of pages may hâve been registered un- 
der one copyright title. The défendant may hâve used certain mater- 
ial from that particular book in each one of its 74 volumes, and yet 
this case cannot turn upon the single issue as to whether that particu- 
lar copyright was valid or invalid. 

The complainant has shown a reasonable degree of care in its efforts 
to comply with the copyright law, and in filing its two volumes of each 
publication, with the title pages of volumes which it was on the point 
of issuing,,throughout the entire period as to which this case is con- 
cerned, with the exception of some volumes soon after the change of 
statute in 1891, by which the book had to be filed "not later" than pub- 
lication, rather than within 10 days after publication as had been re- 
quired by Act July 8, 1870, c. 230, § 90, 16 Stat. 213. Some books 
were thus not properly copyrighted, some few books were never copy- 
righted by any one, and a few scattered publications were improperly 
registered, for varions reasons which will be specifically named later. 

The testimony of the officers and clerks of the complainant, and 
the exhibits in the form of receipts and memoranda, with référence 
to the mailing of twb copies of the publication to the Librarian of Con- 
gress at Washington, D. C, were put in under objection. It does not 
seem necessary to consider each spécifie objection separately, for the 
reason that the testimony as a whole, and in so far as it was compé- 
tent, plainly showed a custom and course of business from which the 
presumption necessarily arose that, except in occasional and uninten- 
tional instances, the requirements of the statute were properly ob- 
served, and the necessary acts performed by the complainant to se- 
cure the copyrights intended. In the same way, testimony from the 
office of the Librarian of Congress, and the record of deposits of title, 
make satisfactory proof 1;hat the complainant's books were, on the 
whole, properly entered for copyright, and the statutory requirements 
observed, except in the instances hereinbefore referred to, and in the 
particular cases which can be includëd in a list of the copyright titles 
successfully attacked by affirmative évidence on the part of the dé- 
fendant. 

But a gênerai conclusion as to the validity of the copyrights, and a 
gênerai considération of the use of those copyrights throughout the 
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entire séries of the complainant's publications, lead just as certainly 
to the necessity of forming gênerai conclusions with respect to the 
anjount of material in the defendant's publications which can be trac- 
ed to sources that were open to use by the defendant's writers, in com- 
parison with the material from books in which the complainant still 
has an unimpaired ownership of the literary property. In other words, 
the détermination of the issue of abandonment of copyright does not 
dépend, in many of the phases of the question, upon the history of 
any particular copyright, nor its subséquent use ; but ail copyrighted 
material of a certain class which has been subjected to a similar use, 
or ail copyrighted material which has been substantially found in un- 
protected works, must be considered as a whole, conclusions drawn as 
to its proportion to the work in the defendant's publications that must 
be held to hâve been taken from the complainant's books, and then the 
issue determined as to whether the amount of work so improperly 
taken constitutes a substantial and material portion of the entire vol- 
umes, and as well an indivisible portion of each volume. The ques- 
tion must then be determined whether, even if such portion be substan- 
tial, it be not controlled by the conclusions as to unfair use, in which 
it has been held that for some injuries to the complainant, and some 
benefits to the défendant, the remedy cannot be injunction, and as to 
those uses équitable relief will not lie in the présent suit. 

Varions volumes and portions of the complainant's publications ap- 
pear not to hâve been copyrighted, or some defect has been shown to 
exist in the method of recording the copyright, so that they can be 
dismissed from any question of unfair use, in that the complainant's 
rights thereto hâve been abandoned by publication, without proper 
précautions and compliance with the statute in so doing. The Amer- 
ican Digest from 1900 to 1903 was freed to the world by the licensed 
publication under copyright of the General Digest for the same period. 
The Circuit Court of Appeals Reports and Digests, the Reporter Di- 
gests, and some digests of state reports were not copyrighted, and con- 
tain no copyright notice. 

The entire séries of Annual Digests prior to the year 1871 contained 
material as to which the copyrights hâve long since expired, and as to 
which such expiration had occurred at the time when the Enc. PI. & 
Pr. and A. & E. Enc. Law (3d Ed.) were begun. The material from 
thèse old digests, comprising 31 volumes, with a number of old reports 
not digested in the previous volumes, was used by Mr. Abbott and his 
associâtes in making up the United States Digest, First Séries, pub- 
lished in 14 volumes, from 1874 to 1876, at irregular intervais, and a 
separate volume containing a table of the cases in the previous 14. The 
classification of the matter, as has been said, was worked out by Mr. 
Abbott and his associâtes, and, beginning with the year 1872, a new 
séries of Annual Digests, the first of which should hâve been publish- 
ed in the year 1871, commenced by Mr. Abbott, under the title of the 
"United States Digest, New Séries." This work was published an- 
nually in one volume, under the direction of Mr. Abbott; and subse- 
quently Little, Brown & Co., of Boston, Mass., commencing with vol- 
ume 10, in the year 1880, began the publication of the work under 
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their owh name and under thek; own registration of copyright. The 
United States Digest, New Séries, was continued annually down to 
and' iîicluding the volume for the^year 1887, which was published as 
volume 18, and reg^stered by Little, Brown & Co., in the year 1888. 

At about that time the West Publishing Company, in connection 
with its reporter system, whieh had then been developed to a considér- 
able extent, purchased from Little, Brown & Co. its title to the copy- 
rights of the United States DigestS, and the System was changed to a 
new séries, starting with volume 1 of the American Digest, which also 
covered the décisions of the United States Suprême Court, the United 
States Circuit and District Courts, and the courts of last resort of ail 
the States and territories, for the year 1887, and annually thereafter up 
to the date of the beginning of the présent action. In order to per- 
fect the title of the West Publishing Company to ail of the rights of 
Mr. Abbott which had not been acquired from Little, Brown & Co., 
additional assignments 'were obtained from the children of Mr. Ab- 
bott, and thus the complainant bècame possessed of ail property rights 
in the copyrights hèretofore mentioned, which were transférable by 
assignment. 

The American Digest was issued monthly in the form of advance 
sheets, called the "Aniericân Monthly Digest," following substantially 
the form of the advance sheets of the American Reporter System, then 
welî ùnder way. Each of thèse monthly digests was registered by ti- 
tle at Washington, and each number contained a statement of the copy- 
right, substantially in the following form : 

"The American Digest, Uolted States Digest, Thlrd Séries. (Monthly Ad- 
vance Sheets.) Copyright 18 — by West Publishing CSompany." 

The annual volume contained a similar. notice, but with the date 
of the copyright that of the year in which the annual volume was is- 
sued, rather than of the year previous, during which the monthly di- 
gests had been registered and issued. The annual volumes were made 
up of the compiled or Consolidated paragraphs of the monthly num- 
bers, under the same classifications, headlines, and cross-references 
as had been used in the monthly pamphlets, and various paragraphs 
were substantially the same as the headnotes and syllabus paragraphs 
of the cases contained in the various volumes of the National Reporter 
System for the preceding year, with such revision and amendments as 
were necessary for the purposes of the digest. 

In the year 1897 a new séries was begun by the West Publishing 
Company, called the "American Digest, Century Edition," which was 
completed, registered for copyright, and put on the market at irregu- 
lar intervais, until at the time of the beginning of this action 38 vol- 
umes had been completed; the thirty-eighth volume being registered 
in the year 1903. Thèse 38 volumes purported to contain ail décisions 
of American cases from the year 1658 to the year 1896, and the pro- 
spectus in the first volume stated that the digest would be completed 
in from 50 to 55 volumes, bringing the reports of cases down to a 
point Connecting with the American Annual Digest for 1897, and sub- 
stantially terminating with September 1, 1896. 
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When the first volume of the Century Digest was issued, the A. & 
E. Etic. Law (Ist Ed.) had been completed, the Enc PL & Pr. had 
advanced to publication of the ninth volume, and the A. & E. Enc. 
Law (2d Ed.) had been begun, and had advanced to the fourth or fiftfa 
volume. The Century Digest contained the material of the digests 
controlled by the complainant up to the year 1896, and the headnotes 
and syllabi of the National Reporter System to the same time. Each 
volume of the Century Digest was registered for copyright, and the 
volumes filed under a new copyright notice printed in each volume. 

The testimony further shows that another publication was prepared 
and issued by the West Publishing Company, called "Fédéral Cases," 
which comprised 30 volumes, issued between February, 1894, and 
April, 1897, and contained ail cases decided in the United States 
courts, other than the Suprême Court, prior to the beginning of the 
Fédéral Reporter, in the year 1880. A digest of thèse publications, 
called the "Fédéral Cases Digest," was issued in one volume, under 
a separate notice of copyright, in the year 1897. In 1900 a digest 
of the Fédéral Reporters was made and published, covering the re- 
porters up to that time, comprising 8 volumes, each registered and 
filed for copyright, and containing a separate notice of copyright for 
each volume. 

An entirely différent set of publications, called the General Digest, 
was begun by the Lawyers' Co-operative Publishing Company, of 
Rochester, N. Y., a corporation not connected with the West Publish- 
ing Company. In the year 1900, and after the termination of the 
litigation between the West Publishing Company and the Lawyers' 
Co-operative Publishing Company (in the suit reported in 79 Fed. 756, 
25 C. C. A. 648, 35 L. R. A. 400), a license was granted to the Law- 
yers' Co-operative Publishing Company to use the material of the 
West Publishing Company, both from the Reporter System and from 
the American Digest, and sincé that time the préparation of this di- 
gest material for the General Digest has been made by the West Pub- 
lishing Company, and in most instances what are known as digest 
paragraphs were embodied in the General Digest and copyrighted, 
volume by volume, in the name of the Lawyers' Co-operative Publish- 
ing Company, in substantially the same form in which those para- 
graphs appear in the digests of the American Séries, and in the head- 
notes of the reporter System. 

In addition, the West Publishing Company hâve granted licenses to 
varions text-book writers, and to certain publications such as the Cen- 
tral Law Journal, a periodical printed at St. Louis, Mo., and copy- 
righted by the Central Law Journal, number by number. Under this 
license current décisions and digest paragraphs had been printed in thé 
Central Law Journal, in substantially the language and form of com- 
plainant's reporter System and the American Digest, and this use con- 
tinued until after the beginning of the présent action. A further li- 
cense was given to Kinney's Illinois Digest and the Albany Làw Jour- 
nal, by which a similar use of the complainant's copyrighted material 
was made, and copyrights, from time to time, were taken out by the 
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pubrishërs,of4hese Works upon their books as published, down to the 
date of tBejpïesent action. 

After the érgatiization of the American Law Book Company, in the 
year 1900, anil about the time of the litigation between that company 
and the Edward Thompson Company, considérable negotiations were 
had with the West Publishing Company, as a resuit of which the 
American Law Book Company was given the right to use the material 
of the West Publishing Company, in so far and in whatever way 
might be necessary, in the préparation and publication of the Cyclope- 
dia of Law and Procédure, and that this publication has been copyright- 
ed by the American Law Book Company, in its own name, volume by 
volume. A similar license has been granted to the Michie Co., of 
Charlottesville, Va. 

It would be possible, therefore, to locate certain so-called digest para- 
graphs in the old United States Annual Digest, thé United States Di- 
gest, First Séries, and United States Digest, New Séries, the Amer- 
ican Digest, the Century Digest and the licensed publications of one 
sort and another. Some of the syllabus paragraphs of the Reporter 
System and of the corresponding digest paragraphs of the complain- 
ant's Monthly Digests could be traced and substantially located in the 
American Digest Annual, Century Digest, General Digest, Central Law 
Journal, the Cyclopedia of Law and Procédure, and some of the other 
licensed publications above referred to in each place being a part of a 
volume copyrighted under a separate title, and without référence to 
any preceding copyright. In addition, the syllabus paragraphs and 
index paragraphs of the weekly Reporters anticipate the volume Re- 
ports and Digests, and even the Monthly or Biweekly Digests, and in 
fact the first copyright of any particular paragraph will usually be 
found in a weekly number of some Reporter. Since the year 1883, 
practically ail pamphlet numbers of the Reporter System and of the 
digests hâve been registerçd and filed separately as published, and the 
annual compiled volimie has later been registered and filed in Wash- 
ington, at the time of its completion and publication as a separate book. 

It should be stated that the Reporter System has always been car- 
ried on in the form of advance sheets containing the décisions and 
headnotes in substantially the form of digest paragraphs, and with a 
partial index and collection of digest notes. The advance sheets of 
the first 14 volumes of the Fédéral Reporter were never filed by them- 
selves for copyright, and some other early numbers of the Reporter 
pamphlets, such as the Northwestern Reporter before 1887, and vol- 
ume 1 of the Pacific Reporter, were not filed until the volume was com- 
pleted and filed by itself. The broad claim is made by the défendant 
that such use of copyrighted material has constituted an abandonment 
of the copyright upon every paragraph printed in more than one pub- 
lication, and thus separately copyrighted, inasmuch as in no instance 
has one of the later volumes carried the notice of original copyright. 

The New York Reports (officiai), which are printed in the form of 
advance sheets, separately copyrighted as published, and later includr 
ed in a bound volume at the end of each year, also separately copy- 
righted, but containing in the annual volumes références to the sepa- 
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rate copyrights of the pamphlets, hâve beeri introduced in évidence 
as an instance of an attempt to prevent the loss of earlier copyrights 
by a republication of the varions paragraphs in another copyrighted 
work; and while the court is not called upon to pass upon the suffi- 
ciency of this method, in order to détermine whether the attempt at 
the préservation of copyright rights thus made is successful, the meth- 
od used emphasizes and points the argument of the défendant in this 
regard. 

It will be necessary to consider in this connection some décisions 
bearing upon the provisions of the copyright statute, as contained in 
section 4963, Rev. St. (U. S. Comp. St. 1901, p. 3411), which is as 
follows : 

"No person shall malntaln an action for the infrlngement of hls copyright 
unless he shall give notice thereof by inserting In the several copies of every 
édition publlshed, on the tltle-page or the page immediately foUowlng, If It 
be a book, • * • the followlng words, 'Entered aceordlng to act of 

Congress, in the year , by A. B., in the office of the Llbrarlan of 

Congress at Washington,' or 'Copyright 18 — by A. B.' " 

And it will be necessary to détermine with respect to such portions 
of the work as hâve been generally called digest and syllabus para- 
graphs in this suit, what constitutes a later édition, and whether or 
no the protection of the copyright notice, and the title of the author 
or person entitled to the copyright, is lost when such paragraphs are 
embodied in a subséquent work, with no référence made to the orig- 
inal copyright ; that is, where no copyright notice of the original work 
is printed in connection with the later use of the article. 

The case of Lawrence v. Dana, supra, decided in 1869, discussed the 
language, "No person shall maintain an action for the infringement 
of his copyright unless he shall give notice thereof by inserting in the 
several copies of every édition published" the date and name of the 
owner of the copyright. The Suprême Court held that a new édition, 
which was in effect a revision with original work, was not an édition 
of the old book, and did not need to contain a republication of the orig- 
inal notice of copyright. But the court was there passing upon the 
scope of the copyright of the new work, rather than whether the old 
material was released by an unauthorized or infringing publication, 
in which new material could be copyrighted by itself. In Mifflin v. R. 
H. White Company, 190 U. S. 360, 33 Sup. Ct. 769, 47 L. Ed. 1040, 
and Mifflin v. Dutton, 190 U, S. 365, 33 Sup. Ct. 771, 47 L. Ed. 1043, 
as well as in Holmes v. Hurst, 174 U. S. 83, 19 Sup. Ct- 606, 43 L, Ed. 
904, the development of this idea further established the meaning of 
the statute. In Holmes v. Hurst, Dr. Holmes endeavored to prosecute 
the publication of his book "The Autocrat of the Breakfast Table," 
and the défense was interposed that the copyright had been lost, in 
that the entire book had been published in sériai form in numbers of 
the Atlantic Monthly, without notice of copyright of the novel, and 
that the later book, in one volume, had been published and copyrighted 
by Dr. Holmes with the statutory record and printing of the notice. 
The Suprême Court there says that it had then become the settled law, 
in this cduntry and in England, that the right of an author to a mo- 



878 ' ' ' léte' ^HDBBÀL REPORTER. 

nopol^'ôf ftîs'pubKcàtîons/îs méasui-ed and determihed by the copyright 
act;' in'6thér wotdsj ihât/while a remedy did exist at comraon law, 
tt haè beéa superseded by statute. Following the case of Wheaton v. 
Peters,' supra, the court decided that Dr. Holmes had lost his copy- 
right throùgh the failure tô comply strictly with the statutory require- 
tnents. 

In Miffliil V. R. H. White Company, supra, ''The Autocrat of the 
Breakfast Table" was again the work under considération. It appears 
by this décision that ten of the monthly parts had been published in 
the Atlatitiè Monthly without any notice of copyright. The last two 
parts Wèfe printed in nùmbers of the magazine which carried a notice 
of a copyright of the magazine by its publishers, and the court there 
based the-decision that the copyright had been lost, upon the theory 
that the pbjèct of the copyright notice was to warn the public against 
making use of the works, of an author, and, the remedy being statu- 
tory, the public had the right to demand that the requirements be strict- 
ly complied with, for which reason the court held that the entry of a 
book under one title, by the publishers, could not be called to the aid of 
an entry of a différent book, with a différent title by another person, 
even whén portions of each book were alike. 

In the case of Mifflin v. Dutton, supra, the ^'Minister's Wooing," by 
Mrs. Hamet Beecher Stowe, was the subject of the case. It appeared 
that, of the 43 chapters, 29 had been published in thé Atlantic Month- 
ly, withôut notice of copyright. The last 13 had been irtcluded in the 
nurhbers of the magazine, each copyrighted by the publishers of that 
magazine. But the book as a whole was published between the ap- 
pearànce of the first 39 chapters and the appearance of the last 13. 
The court 'h'éld that the copyright attempted to be takeri out by Mrs. 
Stowe for the entire boùk was invalidated as to the first 29 chapters, 
in that thèse chapters had been previously printed in the Atlantic 
Monthly Si^ithout copyright notice, and her rights to the remaining 
portioii ai the book — that is, the last 13 chapters- — were lost by her 
acquiesçerice in and permission to the magazine to pubUsh that part of 
her work, wit;hout repeatitig the notièe of her copyright, under the 
provisions Of section 5 of the statute then in effect (Act Feb. 3, 1831, 
4 Stat. 436, c. Ï6), requiring an insertion in the seVeral copies of each 
and every édition published during the term secured of information 
by the appropriate notice of the copyright. 

Applying tliese principlës to the présent case, we find that the ef- 
fect is exterisive in several respects. As bas already been indicated, 
the copyright Upon a number of individual volumes was never per- 
fected, for rèasOns heretofore pointed.out; but as tô a much greater 
number of volumes the copyright upon the language of the headnotes, 
the digest paragraphs in the index, the black-letter héadlines, and, 
in the case of the digest advance sheets, the entire material of those 
pamphlets, was lost by the publication of the pamphlet numbers in 
adVancè of thé completed volume, unless such resuit was obviated by 
the d'éposit of the variôus tîtles in the name of the same owner of 
the copyright. It is evjdeiit that the public would not be misled as 
to the name of the âtithor, nor as to the identity of the person who 
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claimed the copyright, because of two notices, one indicating a pamph- 
let portion, and the other the completed volume, but both belonging 
to the same corporation. Nor would the public be wronged by the 
claim of that corporation that it had recorded the pioper title each 
time that it had published a book or an édition of a previous book. 
But the public, and any person interested in the right to use the copy- 
righted material, would certainly be wronged, even to a slight extent, 
by a notice that, for instance, "in the year 1886, volume 1 of the At- 
lantic Reporter was entered for copyright," while twelve-fourteenths 
of that book, or the first 13 of the 14 pamphlets of which it was made 
up, had been entered for copyright and filed at différent periods dur- 
ing the year 1885. 

This brings the case within the doctrine of Baker v. Taylor, 2 
Blatchf. 82, Fed. Cas. No. 783, where printing the date 1847 in mis- 
take for 1846 caused loss of the copyright, rather than the doctrine 
of Callaghan v. Myers, supra, where the mistake in printing of a 
slightly earlier date was held to estop the publisher, but to be imma- 
terial as to the validity of the copyright. 

Surely the printing of a bound volume containing the entire con- 
tents of a copyrighted pamphlet is the printing of a later édition of 
that pamphlet, and this proposition runs through the entire séries 
of the Reporter System and séries of American Digests. As to some 
of them the question is simplified by the fact that the date of the copy- 
right of the entire ,work is later than that of the copyright of its parts, 
and a search in the office of the Librarian of Congress at Washington, 
or in any other place, for the recorded title of the complète work, 
would mislead as to the date upon which copyright of the varions 
portions would expire. 

But in some instances such as the later numbers of the Fédéral 
Reporter, and certain of the other reporters, the copyright notice of 
the volume has been entered at Washington in the same year as that 
of the pamphlet numbers, or the greater portion of the pamphlet 
numbers, contained in that volume, and the. notice, therefore, of the 
title, in so far as the portion of the title-page is material, and the print- 
ed notice carried in each subséquent copy of the book, would be the 
same for the whole or the greater part of the book. 

It does not need much argument to support the conclusion that even 
in such a case the printed notice must comply with the statute ; but it 
is with much greater difficulty that any reason can be found for hold- 
ing that a title-page, say, of the "Fédéral Reporter, Vol. 150, No. 3, 
Copyright 1907, by West Publishing Company," with other particu- 
lars, and with the usual contents, would not be described as well as 
the other numbers, from 1 to 5 or 6, printed in that volume, in the 
notice of copyright printed in the completed volume, under the words 
"Copyright 1907, by West Publishing Company." 

We therefore find that in some instances the complainant seems to 
hâve, almost by chance, published its books in such a way that the re- 
corded titles complied with the statute in some instances, but in more 
instances that they did not. And it follows as a corollary that, if the 
West Publishing Company intended to copyright ail of -the original 
material contained in its pamphlets, it should hâve takën pains to see 
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that any boôk containing those pamphlets as a whole > contained also 
an indîcâtiéil éf'When the copyright upon each pamphlet was obtained, 
and the p«iôd'Of exclusive enjoyiilent set in opération. 

But, the question does not stop hère. In the United States Digest, 
First Séries, most of the material, as has been said, was taken from 
the earlier digests and from officiai reports. The paràgraphs were 
republished -from either old of copyrighted publications. The United 
States Digest, New Séries, <vas, to a large extént, made up from syl- 
labi and headnotes, either officiai or as to which permission for the 
use of which had been granted. Yet each volume of thèse digests was 
registered and filed for copyright, with a notice of copyright apply- 
ing to the whole volume. The American Digest, the Fédéral Cases 
Digest, and the Century Digest contain, not only many paràgraphs 
and syllabi which are in substance officiai or copied from the opin- 
ions, but hâve collected under the varions iheadings the total parà- 
graphs, as printed under those same heads in the Reporters and the 
advance sheets of the digests themselves. 

It is contended by the complainant that no one paragraph can be 
called a subséquent édition of an entire book or pamphlet number of 
an annual digest, and that the doctrine of Mifflin v. Dutton, supra, in 
which the 13 final chapters, when printed in sériai form, were held 
to hâve invalidated that portion of the complète book, is controUing. 
On the other hand, the défendant contends, not that each paragraph 
is necessarily à new édition, but that if the complainant made use of 
ail the paràgraphs — that is, substantially ail of the contents of a copy- 
righted book — in the course of making up a new book, which is like- 
wise to be copyrighted, and as to which only the original literary ma- 
terial is entitled to copyright, it must in some way indicate its indebted- 
ness to the original copyrighted work, or must inform the public that 
that copyright is not abandoned ; for otherwise, if the subséquent pub- 
lication be authorized, the public would certainly seem to be entitled 
to assume that the material not original with the later publications 
had been released. 

• It is impossible to draw a hard and fast line between the use of one 
paragraph, which could hardly be called by itself an "édition," and 
the use of a portion of a book containing paràgraphs enough so that 
il; would constitute an édition. The true test would seem to be that, 
from the standpoint of the entire book, an édition could be any di- 
visible part' bf which the copyright could consistently be entered by it- 
self ; while, from the standpoint of an individual paragraph in a copy- 
righted book, a subséquent édition would seem to be any such portion 
of the book âs might be consistently held suitable for copyright, if 
this included the paragraph ih question. 

From this it will be seen that no one paragraph, when reprinted in 
a différent volume, should of itself be considered an édition of the en- 
tire original volume, nor should an entire subséquent volume be con- 
sidered merely an édition of some one paragraph in an earlier copy- 
righted publication. But if any appréciable portion — ^that is, such 
portion as would indicate a use of the material of the earlier publica- 
tion — -is incliided in the later work, it seems necessary to hold that 
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the later work should carry a notice of the earlïer copyright, with a 
sufficiently definite due to inform the reader of ail copyrights whose 
existence was not intended to be destroyed or circumscribed by the 
publication of the later work. 

Suppose a person should copyright a cook book, with a great num- 
ber of recipes collected from various sources, and it should be assumed 
that in most instances the recipes had been rewritten and formulated 
in such manner as to entitle them to copyright, and then suppose that 
permission were given to various social organizations, newspapers, 
and advertising média to print from one to a large number of the 
recipes previously copyrighted ; would a new copyright upon the news- 
paper or advertising publication, even if original work had been be- 
stowed thereon, afford any protection to the recipes which might be 
so reprinted ? And would a person then assuming the right to embody 
the same recipes in other books, or in a later cook book, be liable to 
infringement of the original copyright, when he could hâve no warn- 
ing or notice of its existence? Would the plea that he should hâve 
known that any one recipe was not sufficiently an édition to require 
notice of copyright put him upon guard and compel him to search ait 
the copyrighted cook books to protect himself against a suit for in- 
fringement? And especially if he knew that the recipes were not the 
original work of the person holding the later copyright? 

The copyright law provides that "no person shall be entitled to a 
copyright unless he shall * * * deliver * * * or deposit a 
printed title * * * and two copies of such copyright book," etc. 
Section 4956, Rev. St. (U. S. Comp. St. 1901, p. 3407). As bas been 
said, since the existence of this statute, rights may be acquired there- 
under, and the common-law right of property in literary material is 
superseded by the right acquired through compliance with the statute. 
This statutory right is defined by section 4953, Rev. St. (U. S. Comp. 
St. 1901, p. 3406), to be "the sole liberty of printing, * * * pub- 
lisîiing, * * * copying, * * * and vending the same," or, as 
it has been called, "of multiplying copies." 

A property right to the material is thus assured, and apparently as 
an outgrowth of the necessities of the case, and in some manner from 
the doctrine of "unfair compétition," the words of section 4967 (U. 
S. Comp. St. 1901, p. 3416), to wit, "Every person who shall print or 
publish any manuscript wliatever," hâve been applied in the case of 
copyrighted works to the use of any material part. The words "animo 
furandi" hâve been treated as meaning "with intent to make use," rath- 
er than "with intent to unlawfully appropriate," and the décisions hâve 
not regarded a mistaken idea of right as a légal défense. But when 
the courts hâve taken up thé considération of section 4962, requiring 
a notice of copyright in every copy of every édition, they hâve ap- 
parently decided that a book containing new material with the old was 
not a new édition, unless it was merely a reprint of the original book. 
Banks v. McDivitt, supra; Lawrence v. Dana, supra. The complain- 
ant argues that the cases of Mifflin v. R. H. White Co., supra, Mifflin 
V. Dutton, supra, and Holmes v. Hurst, supra, are not cases of aban- 
donment of copyright, but are illustrations of how a copyright may 
169 F.— 56 
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never besçcure^ through failure to comply with the statutes. This 
is true; ibiit t^^e^failure ta pbtain a copyright was because the authot 
ah^ndo^tè iiiti vxght to copyrightable matter^ eitliçr before attempting 
to take out copyright or after so doing, by allpwihg a publication whidi 
prevei^ted any action for infringement. So in this case the printing 
of an entjre copyrighted pamphlet in an annual publication, which was 
merely a Gompiia.tion of the various numbers, would seem to be an act 
which wpuld rçquire a strict compliance with the statute, and hence 
require a notice of the cppyright which should be relied on for the 
protection of such material as was not open to a new and différent 
copyright in the later work. If the last chapters of Mrs. Stowe's 
work had been recopyrighted by herself in a différent year, would she 
hâve been better off than when they were copyrighted by some one 
to whom she had given the right, to take such action ? 

If the material in the annual publications of the complainant was re- 
leased, in that the old copyrights were not mentioned, what benefit 
can be claimed beçause those old copyrights were the property of the 
complainant itself? What hardship would be involved in printing 
after the title-page of the anqual or compiled volume a statement of 
the copyrights which were included as new éditions in the united vol- 
ume? Suppose a monthly magazine should be issued in bound form 
at the end of the year, and, that each department, such as "Fiction," 
"Editor's Table," etc., shouid be put together, and the various numbers 
thus interleaved or interlaid; would that ffee the publishers from re- 
peating the copyright notice pf each "monthly" ? 

But the questions arising from the use, under a. license, of copy- 
righted jnaterial, assuming that the copyrights hâve been consistently 
preserved, présents even clearer illustrations, but depending upon es- 
sentially the same propositions. Such a use of an entire year's copy- 
righted material, as is made by the publishers of the General Digest 
of the paragraphs contained in the pamphlets of the American Digest 
for the preceding year, and of substantially the copyrightable material 
in an entire year's issue of the Fédéral Reporter, when transferred 
into the form of digest paragraphs, can be justified only upon the 
theory that the license used is équivalent to the use of the proprietor 
of the copyrights themselves. But from the standpoint of the pub- 
lic, or of any one endeavoring to observe the proprieties of legitimate 
use, the licensed publication would certainly give no information by 
which that person could be apprised of the original copyrights, and 
such use would seem to constitute a libération of the original material. 
If the strict rights of protection against infringement are provided 
for, by the payment of royalties and the obtaining of a license, surely 
the public is entitled to know what rights must be respected, and what 
property can be indiscriminately used. So the giving of license rights 
to authors and publishers of text-books (while perhaps it should not 
cause termination of copyright, if the use be so limited as to indicate 
quotation, rather than republication), to publications like the Central 
Law Journal and Kinney's Illinois Digest, would seem to be in the 
light of a sale of the labor représentée by the copyrighted material, 
and to be an abandonment of the exclusive right of publication, unless 
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the terms are such as to insure an insertion of the appropriate copy- 
right notices, whenever the use approaches the extent of what could 
be considered an édition. Within the rule which has been adopted 
herein, the Central Law Journal, Illinois Law Notes, and the text-book 
collections of citations and authorities, would seem to be sufficientijr 
éditions of copyrightable and copyrighted material as to throw upon 
the complainant the burden of insisting that its copyrights be recited,. 
when a substantially Verbatim use of that copyrighted material was 
embodied in printed form and transmitted to the publisher. 

The ordinary text-book and the Cyclopedia of Law & Procédure 
stand in a somewhat différent position, and to a great extent the lat- 
ter work can hardly be called an édition of the copyrighted material' 
of the complainant's publications, except in so far as its footnotes 
may follow the digest paragraphs and syllabus headnotes of the com- 
plainant's books. But the fact that licenses hâve been granted to thèse 
publications, and that they hâve been allowed to make public, under 
their own copyright, such portions of the complainant's copyrighted- 
books as the authors of thèse other publications may find necessary, 
without any attempt on the part of the complainant to compel inser- 
tion of notice of copyright, would indicate that no attempt was made 
by the' complainant to prevent the destruction of its copyrights, if the 
use which might be made of the material should be extensive enough 
and in such form as to invalidate the copyrights affected, and form 
an additional argument why the défendant should not be enjoined in 
equity in the présent action, because of the use of such materials as 
may hâve been released from the original copyrights, in the methods 
which hâve been indicated. 

It can make no différence whether the défendant instructed its writ- 
ers to avoid generally the use of the copyrighted material of the com- 
plainant, or of any other person, and in spite of such instructions a 
greater or less use was made by the varions writers, provided this 
use ultimately proves to hâve been with relation to matter as to which 
the copyrights hâve been lost or invalidated. Such a resuit may not 
hâve been intended; but the défendant would be in the same posi- 
tion as if it had been able to investigate beforehand each paragraph 
so used, and to détermine for itself that it was entitled to use it. It 
may be said that its escape from liability was unintentional, but the 
act must be judged by the facts, rather than whether such use was in- 
advertent or deliberate and premeditated ; and équitable relief as to 
such matters would be no broader than légal damages, for both must 
dépend upon the violation of légal rights, and such violation does not 
seem to hâve existed to any appréciable extent. 

The complainant has made considérable point throughout the case 
of the fact that the defendant's editors and revisers struck out ait 
citations and références in the complainant's Reporter System, wherev- 
er the citation from the officiai reports could be substituted. If the 
material thus attributed to another source had been found to be ex- 
clusively the property of the complainant, in the form in which it was^ 
used, and if the complainant's rights thereto had not been lost or ap- 
preciably affected, such évasion of attributing the paragraphs to the 
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sources fromwhich they were obtained would be a strong argument 
against the dçfendant's good faith, and also against the defendant's 
claim that its use was net unfair. But if the défendant is fortunate 
enough to escape the effects of what might thus be consîdered unfair 
use, in that it has been able to show that it would hâve been entitled 
to do what it did do with impimity, it is not to be punished by injunc- 
tion, when it could not be so punished if it had been in the possession 
of knowledge of ail the facts, and had deliberately reached the same 
conclusion. 

An examination of the many parallel column exhibits and marked 
exhibits introduced by the complainant, and comparison of thèse ex- 
hibits with the parallel column and marked exhibits introduced by the 
défendant, show that the number of instances where the paragraph or 
list of citations in the defendant's publications, by similarity of lan- 
guage or conjunction of words, or even literal copying of mistakes, 
cannot be explained and justified by the présence of the same para- 
graphs and language in other publications, either officiai or licensed, 
or republished with an accompanying abandonment of copyright, is 
comparatively insignificant and immaterial. The number of instances, 
as well, in whiçh copying or paraphrasing for similar reasons must be 
presumed, and in which such use would necessarily be held unfair, 
in that the literary labor of the complainant, or its assignors, must be 
held to hâve been taken advantage of, and as to which a similar ex- 
planation or justification is not shown in the parallel column exhibits 
of the défendant, is also insignificant and immaterial in comparison 
with the total number of exhibits involved. Even in such articles as 
the subjects of "Patents" and "Intoxicating Liquors," the number of 
paragraphs upon which the complainant can claim relief, within the 
limits of this décision, is small and of insufficient amount, in compar- 
ison with the entire articles, to justify injunctive relief, and thèse 
conclusions are practically controUing upon the entire questions in- 
volved in the présent action. 

The défendant has raised the question of lâches on the part of the 
complainant ih bringing the présent action. This particular défense 
raises the same question which. has previously been çonsidered, in that 
the action involved 74 separate printed volumes of the defendant's Com- 
pany. Thèse were issued, as hàs been shown, through an interval of 
some 15 or 16 years, and each volume, or even the separate articles, 
subject by siibject, in thèse volumes, might hâve been made the basis 
of a suit at any time after its issuance. Any such separate action would 
hâve disposéd of the greater part of the questions involved in the prés- 
ent action, and would hâve presented a simple issue in comparison with 
the one at bar. The A. & E. Enc. Law (Ist Ed.) presented a much 
plainer field for the investigation of alleged infringements and alléga- 
tions of unfairtise than did the later publications. The first volume 
of the A. & Ë. EnC. Law (2d Ed.) contains much more material which 
calls for explaiiation by the défendant than any of the subséquent vol- 
umes taken as a whole, and this book was published in the year 1896. 

The testirnony shows that as early as 1893 some discussion was had 
between the directors of.the complainant, over a suspicion, as it is 
termed, that the Edward Thompson Company was making use of copy-' 
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righted material belonging to the complainant. But an examination at 
that time did not reveal anything from which the complainant was 
led to institute an action, but, on the contrary, its conclusion was that 
litigation was not justified upon the information which it had. The 
suit between the Edward Thompson Company and the American Law 
Book Company (without considering its eflfect from the standpoint of 
motive) seems to hâve incited an investigation in the year 1902 lead- 
ing to the bringing of the présent action; while a visit made by Mr. 
Ames, vice président of the complainant, in 1900, to the defendant's 
plant, seems to hâve put him in possession of information from which 
he derived impressions which at least contributed to the later détermin- 
ation to bring suit. The détails of this interview are variously stated. 
The defendant's witnesses relate the incidents of the conversations with 
Mr. Ames in such form as to indicate that Mr. Ames either found 
nothing of which he openly disapproved, or that he concealed his im- 
pressions over his discoveries, from any of the persons who were call- 
ed as witnesses by the défendant. 

Be that as it may, the présent suit was instituted soon after the dé- 
cision of the litigation referred to; and it also appears that at some 
time substantial, if not majority, interests in the American Law Book 
Company hâve been acquired by officers and stockholders of the West 
Publishing Company. Even without imputing any improper motive, it 
is plain that the interests of the complainant were involved in a sub- 
stantially différent way, when the field of sale was being covered by 
the A. & E. Enc. of Law and the Cyc. as competing publications. For 
this reason there is more force to the défense of lâches with respect 
to the books printed prior to the year 1903 than might be found in a 
similar défense if it had been raised in any action instituted before that 
time. The lapse of time since the witnesses wrote, the loss of their 
manuscript in most cases, and the scattering or change of employment 
of the writers themselves, ail adds to the force of the argument based 
on the proposition of lâches in the sensé of delay in bringing action. 

The complainant is shown to hâve exchanged various publications for 
the defendant's Encyclopedias, and to hâve resold its Encyclopedias. 
For a number of years the advertising matter of the complainant and 
of the défendant indicated^a rivalry and conflict between the digests, 
particularly the Century Edition and the defendant's Encyclopedias. 
But by degrees it became apparent that the digest was of value to a 
certain class of customers from one standpoint, while the Encyclopedi- 
as were of value to customers who desired books from a somewhat 
différent standpoint. It would be hard to détermine whether the En- 
cyclopedia interfered more with the sale of the digests, or of the re- 
ports themselves, inasmuch as the Encyclopedia purported to cover the 
entire field up to the time of its issue. If the Encyclopedias had con- 
tained citations to the complainant's reports, it would hâve an eflfect 
which cannot now be estimated upon the question of "fair quotation," 
and of acquiescence on the part of the complainant in the defendant's 
acts. 

But the use which was made by the défendant of the material in the 
complainant's works, nominally covered by its copyrights, was in the 
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form of paraphrasiiig, or ôf adaptation by mental recollection; and 
thedack of citation tô the oomplainant's works, whick would be equiv- 
âleat to "quotation," as a due to the source of the material, renders 
the defiense of acquiescence of so Slight importance as to leave it noth- 
ing more than an argument in connection with the défense of lâches. 
The advertising matter of the complainant, and its entire course of 
action, iS consistent with the idea that it did not arrive at the détermi- 
nation to bring an action until the time at which the présent action was 
broughtj Butnone of thèse acts are équivalent by themselves, or even 
taken collectively, to admissions which would estop the complainant, 
or would be équivalent to substantial approval of the matter s now com- 
plained afin this action. 

The défense of lâches, involving loss of testimony, witnesses, and 
definite recollection of events, implies a négative course of action ; that 
is, a failure on the part of the complainant to do what it was called 
upon to do, if its property rights had been injuriously invaded in a way 
of which it should hâve had knowledge at a time so long previous to 
the présent action that it must be déclared not entitled to équitable relief 
because of that négligence. But the défense of acquiescence is affirm- 
ative, and in sp far as it means delifcerate or conscious approval, even 
with somè mistaken idea of the law, it does not, as has been said, rise 
in the présent instance to the level of doing more than to throw some 
light upOn 'the question of the other défenses. 

The complainant asserts that the défense of lâches is not applicable 
to rights accruing through infringànent of patents, trade-marks, and 
copyrights, where further continuance of a wrong could be prevented 
by an mjunction— citing McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 
828 ; Mefléndez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143, 32 L. Ed. 526 ; 
Saxlehner Vi Eisner & M. Co., 179 U. S. 19, 21 Sup. Ct. 7, 45 L. Ed. 
60, and other cases. It Urges the distinction based upon "executory," 
in opposition; to "executed, interests," as defined by Glark v. Hart, 6 
H. L. Cases, 633, and in Galway v. Metropolitan El. R. Co., 128 N. 
Y. 132, 28 N. E. 479, 13 L. R. A. 788, and Richardson v. Green, 61 
Fed. 423, 9 C. C. A. 565, and contends that, as in Hutter v. Koscherak 
(C. C.) 137 Fed. 92, the défenses of lâches and estoppel are the same, 
as far as they are applicable to the présent action. It is unnecessary to 
seek anylineof distinction, for the court agrées with the complainant's 
propositions in this regard, and it does not appear, as has been said, 
that thèse affirmative défenses, arising out of delay alone, could, inde- 
pendently of the other questions, détermine this action. 

Thèse propositions hâve been referred to, not that any one of them 
is controlling, nor that this présent action can be decided, or should be 
decided, solely upon any of thèse issues of lâches or lack of equity in 
the complainant's own position; but, when considering the extended 
period whieh the scope of the action oovers, and the impossibility of 
applying the mûre definite issues of infringement and the validity of 
copyright to any accurate portion of the alleged infringement, and bear- 
ing in mind the décision in the Circuit Court of Appeals in the case 
of West Publishing Co. v. Lawyers' Co-operative Co., supra, by which 
the bùrden is thrown upon the défendent of particularizing and prov- 
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ing affirmatively the title to every part of the books involved in the 
suit, as to which an injunction may not run, thèse défenses are cumu- 
lative and persuasive to the œurt in reaching the conclusion that eq- 
uity does not demand an injunction against any part of the defendant's 
publications. 

An adéquate remedy at law ejçisted for any damages which could 
hâve been proved, and an accounting for profits cannot be ordered 
herein. 

Bill dismissed, but without costs. 



CAFASSO V. PHILADBLPHIA & E. RY. 00. 

(Circuit Court, S. D. New York. February 27, 1909.) 

Railboads (§ 33*) — FoBEiGN CoMPANiES— Pbocess— Seevice— "DoiNO Busi- 
ness." 

Where a railroad opérâtes its tugs, boats, and barges In the waters of 
New York, and dellvers coal to plers in that state, it Is "doing business" 
thereln, and subject to the service of proeess thëre, though its railroad la 
not within the state. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. § 71; Dec. Dig. 
§ 33.» 

For other définitions, see Words and Phrases, vol. 3, pp. 2155-2160 ; vol. 
8, pp. 7640-7641.] 

On Motion to Set Aside Service. 

Thos. J. O'Neill, for plaintifï. 

Armstrong, Brown & Boland, for défendant. 

NOYES, Circuit Judge. In my opinion a railroad company, whose 
railroad is not within the state of New York, but which opérâtes its 
tugs, boats, and barges in the waters of said state, and delivers coal 
to piers within said state, is "doing business" therein, and subject 
therein to the service of proeess. 

The motion to set aside the service of the summons and complaint, 
and to dismiss the action for want of jurisdiction, is denied. 



COLGATE V. JAMES T. WHITE & CO. 
(Circuit Court, S. D. New York. February 27, 1909.) 

iNJUHcnoN (§ 136*) — Peeliminaby Injunction— Geotjnds. 

Where, in a suit to restraln défendant from publishing plalntiffs por- 
trait, or his biography so far as based on Information obtalned from 
hlm, and from enforcing a subscription contract, it appeared that, If an 
Injunction was not issued, complainant mlght suffer the very injury of 
which he complained before the cause could be heard, and défendant 
would suffer no especlal harm, an injunction pendente llte would be 
granted on the exécution of a proper bond. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 305, 306; 
Dec. Dig. § 136.*] 

In Equity. On application for preliminary injunction. 

Hawkins & Delafield, for complainant. 
Philip J. McCook, for défendants. 

*Tor oUier caaea see same toplc & i numbbb in Bec. & Am. Digs. 190T to date, ft Rep'r Indexes 
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NOYES, Circuit judge. While there is much doubt about the 
questions discussed in the briefs, I am inclined to the opinion that 
the complainant présents a case calling for the preservîKtion, so far 
as jprâcticable, of the status quo of the parties pending the litigation. 
If an injunction is not issued, the complainant may suffer the very 
iîljury of which he cornplains before the cause can be heard. If it is 
issuèdy the défendant will suffer no especial harm, and for any pos- 
sible injury should be protected by a bond. 

Upon filing a proper and sufficient bond, therefore, an injunction 
may be issued restraining the défendants pendante lite from publish- 
ing the complainant's portrait, or his biography so far as the same 
may be based upon information obtained from him, and from enforcing 
the subscription contract. If the parties cannot agrée as to the amount, 
form,;^d sufiiciency of the bond, the matter may be presented to the 
court upon affidavit. 



FERGUSON V. CONSOLIDATED RUBBBE TIRE CD. 
(Circuit Court, S. D. New York. February 2, 1909.) 

CouETS (§ 272*)— Fedebal Courts— Peopeb Tbial District. 

W'iiere plalntlff's asslgnor was an allen, and défendant a citizen, so 
that the Circuit Court of the United States had jurlsdlction of the con- 
troversy, and the suit mlght hâve been brought In the Southern dis- 
trict of New York if no assignment had been made, had défendant walved 
Its rlght to object because it was an Inhabitant of New Jersey, the con- 
troversy, after assignment to a dtlzen of New York, became one between 
cltlzens of différent states, and the action was properly brought In the 
district where the assignée resided. 

[Edi Note. — For other cases, see Courts, Cent. Dlg. § 811 ; Dec. Dlg. § 
272.* 

Diverse cltizenshlp as a ground of fédéral jurlsdlction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 0. C. A. 298.] 

On Motion to Set Aside Summons and Complaint. 

Chas. Stewart Davison, for plaintiff. 
Chas. W. Stapleton, for défendant. 

NOYES, Circuit Judge. The plalntlff's assignor is an alien. The 
défendant is a citizen. The Circuit Court of the United States had 
jurisdiction of a controversy between them. The venue of the ac- 
tion would hâve been primarily the district of which the défendant 
was an inhabitant, the district of New Jersey; but, the jurisdiction ex- 
isting in the Circuit Court, the venue provision might hâve been walv- 
ed if the défendant had been sued by the alien hère. Consequently I 
think it may be said that the suit might hâve been prosecuted in this 
court if no assignment had been made. Therefore, while' the question 
Is doubtful, Ishall i-ule that the provision regarding taking cognizance 
of suits by assignées is inapplicable, and that the controversy after 
the assignment became one between citizens of différent states, and 
that the action was properly brought in the district where the as- 
signée résides. See Whitman v. Taubel, 168 Fed. 1023, and Vaile 

. *For other cfuraB see aame toplc & ! hvmbeb lu Dec. & Am. DIgs. 1907 ta Sate, & Rep'r Ind^xçs 
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V. Moffat, 168 Fed. 1033 (decided by this court January 27, 1909) ; 
also, Stimson v. U. S. Wrapping Company (G C.) 156 Fed. 298; 
Bolles V. Lehigh Valley R. (C. C.) 127 Fed. 884. 
The motion is denied. 



BBKNIER V. GRISCOM-SPBNCER CO. 

(Circuit Court, S. D. New York. February 2, 1909.) 

Specifio Peefoemancb (§ 70*) — Contbact to Deliveb Coepoeate Stock- 
adéquate Rbmedy AT Law. 

Equity, upon a breach ehown, wlll not decree the spécifie performance 
of a contract to convey shares of stock in a corporation, unlesB ttie facts 
shown présent an unusual and exceptional situation in whieh tlie dam- 
ages recoverable at law would be clearly incomplète and Inadéquate. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. 1 
203 ; Dec. Dig. 8 70.»] 

In Equity. On demurrer to amended bill. 

Hugh Gordon Miller, for complainant. 

Robinson, Biddle & Benedict (Norman B. Beecher, of counsel), 
for défendant. 

PLATT, District Judge. The original bill in this action was attack- 
ed by demurrer. The situation is thoroughly set forth in an exhaustive 
opinion giving reasons for sustaining the demurrer, to be found in 161 
Fed. 438. 

After reading that opinion, the complainant amended the bill so as 
to avoid the weaknesses which he thought were pointed out therein. 
The main différences between the original bill and the présent one are 
thèse : It is now directed solely to a demand for a transf er of the "$9,- 
000 worth of stock," and allèges that the défendant holds suffi- 
cient excess stock to respond to the demand, and that défendant has 
no stock in the market, and that it cannot be obtained and purchased 
by the plaintiff in the market or elsewhere. It is further alleged di- 
rectly, in paragraph 6, that the stock which the plaintiff wishes trans- 
ferred to him is of the value of $9,000, and that its intrinsic value is 
at least par at the présent time, and that he cannot obtain it from any 
source except from the défendant. 

The law is so plain that citations are unnecessary to establish the 
proposition that equity, upon. a breach shown, will not decree the spé- 
cifie performance of a contract to convey shares of stock in a corpora- 
tion, unless the facts set forth présent an unusual and exceptional sit- 
uation in which the damages at law would be clearly incomplète and 
inadéquate. The former opinion ought to hâve made this obvious to 
the complainant, but it seems that it did not. The amended bill leaves 
the complainant in worse plight than he was at the outset. He has 
added the f act that he cannot buy the stock in the market, but he has 
also added the fact that its intrinsic value is $9,000. He has given no 
reason why that particular stock is of any especial importance to 
him. It is proper to infer that his connection with the défendant ceas- 

*Por otber eues see same toplc & i nvmbeb in Dec. & Am. DIgs. 1907 to date, & Kep'r Indexes 



890 169 FBDBttiLli RBPOBTEB. 

ed on or about June 15, 1907, and his departure must hâve elimiriàted 
the ônly reason why he should care for tûe ownership of a few shares 
of stock in the défendant company, rather than their money value 
which he himself has fixed in his complaint. On the facts shown the 
remedy at law is fuU, adéquate, and complète. It will be a sorry day 
when equity begins to assume unnecessary burdens and to interfère 
with simple problems which can be much more easily solved by law. 
L,et the demurrer to the amended bill be sustained, with costs. 



UNITED STATES v. CAPELLA. 

(District Court, N. D. Califomla. March 27, 1909.) 

No. 4,645. 

Cbiminai. Law (S 108*)— Violation op Immigration Laws— Vknub. 

The offense of brlnglng Into and landlng In the United States an alien 
not lawfuUy entitled to admission, made a mlsdemeanor by Act Feb. 20, 
1907, c. 1134, § 8, 34 Stat 900 (U. S. Çomp. St. Supp. 1907, p. 394), can 
be prosecuted only In the district where such alien is landed, and the 
fact thàt a person who unla*fully brought In a child under 16 years of 
âge, unaceompanled by one or both of her parents, afterward took such 
child into another district, does not confer jurisdiction on the court in 
such district. 

[Ed. Note. — For other cases, see Orlmlnal Law, Dec. Dlg. S 108.*] 

On Demurrer to Indictment. 

Robt. T. Devlin, for the United States. 
McGowan & Norley, for défendant. 

De HAVEN, District Judge. Section 2 of the act to regulate the 
immigration of aliens into the United States, approved February 30, 
1907 (34; Stat. 898, c. 1134 [U. S. Comp. St. Supp. 1907, p. 391]), pro- 
vides fori the exclusion f roni admission into the United States of — 

"ail children under 16 years of âge, unaceompanled by one or both of their 
parents, at the discrétion of the Secretary of Commerce and Labor, or under 
such régulations as he may f rom time to tlme prescribe." 

Section 8 of the same act provides : 

"That any person who shall attempt, by himself or through another, to 
brlng into or land In the Upited States by vessel or otherwlse, any alien not 
duly admitted by an Immigration Inspecter or not lawfuUy entitled to enter 
the United States shall be déemed guilty of a mlsdemeanor." 

The indictment, in this case, charges that the défendant — 

"on or aboùt the 8th day of December, 1908, at the port of New York, dld un- 
lawfully brlng Into and land In the United States from the Republlc of Swltz- 
erland, an alien child, to wlt, Pasqualina Ranzonl, of the âge of eleven years, 
then and théré pretending and representlng to the immigration Inspectors at 
the port of New* York that' the sald Pasqualina Ranzonl wàs his daughter, 
while in truth and in fact the sald Pasqualina Ranzonl was not his daughter. 
And was not accompanied by both or eitherof her parents, and was not then 
and there entitled to enter the United States; and thereafter, In pursuance of 
Buch Ulegal Importation and brlnglng into the , United States, he brought and 
cansed to be brought the sald alien child, Pasqualina Ranzonl, Into the state 

*For other caaes see lame toplo ft { nitmbeb In Dec. & Am. Cigs. 1907 to date, & Rep'r Indexe» 
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and Northern district of Callfomia, and wlthln the jurlsdietion of thls hon- 
orable court" 

The défendant has demurred to this indictmerit upon the gênerai 
ground that it does not state facts sufficient to cônstitute a public of- 
îense, and upon the further ground that : ,»^,.. 

"The grand jury by which sâld Indlctment was found had no légal authori- 
ty to inqulre into the offense charged, by reason of the fact that. If the sald 
offense sought to be chargea was commltted, It shows upon the face of the 
Indlctment that It was commltted wlthout the jurlsdietion of thls court" 

The sixth amendment to the Constitution of the United States pro- 
vides: 

"In ail erlmlnal prosecutlons, the accused shall enjoy the rlght to a speedy 
and public trial, by an Impartial jury of the state and district wherein the 
crime shaU hâve been commltted." 

The demurrer to the indictment, upon the- ground of want of juris- 
diction in the court to try the défendant, must be sustained, unless the 
case is brought within section 731 of the Revised Statutes (U. S. 
€omp. St. 1901, p. 585), which déclares: 

"When any offense agalnst the United States Is begun In one judidal dis- 
trict and completed in another, It shall be deemed to hâve been commltted in 
either, and may be dealt with, Inquired of, tried, determined and punished in 
«ither district. In the same manner as if it had been actually and wholly com- 
mltted thereln." 

The offense charged in the indictment was not one begun at the 
port of New York, and completed in this district, but it was entirely 
committed at the port of New York. It was there that the minor child, 
Pasqualina Ranzoni, was landed in the United States, in violation of 
the act of February 30, 1907, and the subséquent act of the défendant 
in bringing the said minor within the jurisdiction of this court is no 
part of the offense of illegally bringing her into or landing her in the 
United States. 

The demurrer to the indictment is sustained, upon the ground that 
the court has no jurisdiction of the offense charged. 



CNDEE-FTIBD STOKER CO. OF AMERICA v. AMERICAN STOKEB CO. 
(Circuit Court, S. T>. New York. April 12, 1909.) 

Eqtjitt (I 198*) — Pleadinq—Ceobb-Bii.l— DEFENSE or Lâches. 

The défense of lâches in bringing a suit or In prosecuting it after 
It Is brought may be considered on final hearing although not pleaded, 
and a défendant wlU not be granted leave to file a cross-blll raising 
Buch issue to be disposed before the hearing on the original Mil, especial- 
ly where under the rules he mlght hâve expedited the hearing, but made 
no effort to do so. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 198.*] 

In Equity. 

Wetmore & Jenner, for complainant. 

Richard N. Dyer and Hugh C. Lord, for défendant. 

*For other cases see same topic & i nuubbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa* 
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WARD, Circuit Judge. The défendant moves for an order lini' 
iting the recovery of profits and damages in this case to a period 
beginning October 28, 1908, on the ground that the complainant was 
guillyof lâches in bringing the suit and has been guilty of lâches 
in prosecuting it down to that date. It also moves for leave to file 
a cros§-bill, alleging the complainant's lâches, and the damage caused 
it thereby, the original bill to be stayed until the cross-bill is dispos- 
ed of. 

A cross-bill is filed with the ahs\ver to enable the défendant to ob- 
tain affirmative relief arising out of the subject-matters of the original 
bill, is heard with it, and must be for causes of action which would 
gustain.an original bill. This is the gênerai rule. Cases arise where 
a cross-bill may be aUowed to be filed after answer and to be disposed 
of before the original bill because of facts arising after the filing of 
the answer which entitle the défendant to a défense. Scott v. Grant, 
10 Paige (N. Y.) 485; Banque Franco-Egyptienne v. Brown (C. C.) 
24 Fed. 106; Randolph's Bill, 66. Pa. 178. The défendant seeks to 
set up lâches in filing the original bill and in prosecuting the suit. 
The efïect of lâches may be considered at final hearing, although not 
pleaded. Mctaughlin v. Railway Co. (C. C.) 21 Fed. 574; Wood- 
manse v. Williams, 68 Fed. 489, 15 C. C A. 520;. Keyes v. Eurêka 
Mining Co., 158 U. S. 150, 153, 15 Sup. Ct. 772, 39 L. Ed. 929. 
Therefore a cross-bill is not necessary. The lâches considered in thèse 
cases was in fiUng the bill, but I see no reason why lâches in prose- 
cuting the suit, being a part of the case itself and entirely within the 
knowledge of the court, should not be treated in the same way. It 
would no dpubt save the défendant trouble and expense to d'spose 
of this question in the first instance provided it prevailed, but it may 
not prevail, .Another considération is that it could hâve speeded the 
prosecutipn by rnotion after the cause was at issue. Equity rule 69 
fixes the time for taking proofs. If none are taken, either party may 
set the case down for hearing upon the pleadings under equity rule 
109 of tins court. If the complainant does not complète his proofs 
within the time fixed, the défendant may apply to the court to fix 
a time within which the proofs must be taken, or may move to dis- 
miss for lack of prosecution. The usual course of procédure should 
not be departed from, especially as to matters resting in the discré- 
tion of the court, which, with fhe question of costs, can be more in- 
telligently disposed of at final hearing. 

The motions are denied. 



THE OBAGIE KENT; 893 

THE GUACriB KENT. 

(District Court, E. D. Louislana. March 25, 1909.) 

No. 14,070. 

KASimis LiBNS (S 28*)— SCPPUBS— Ageeemeht or Ownee to Lieit. 

Where the owner of a dlsabled tug bought supplies and directed tliat 
tliey be cliarged to her, and afterwards approved such charge and ob- 
tained an extension of time for payment, he is estopped to deny the sell- 
er's right to a lien, although he may In fact hâve used the supplies on 
another yessel. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. § 46; Dec. 
Dig. § 28.»] 

In Admiralty. Suit in rem to enforce lien. 

Henry Chicapella, for libelant. 
L. R. Hoover, for claimant. 

FOSTER, District Judge. The steamboat Gracie Kent became dis- 
abled, while on a voyage from lyOckport to New Orléans, La., with 
two barges of freight in tow. Her owner purchased certain supplies 
from libelant and instructed that they be charged to the Gracie 
Kent, and they were presumably delivered to her. It appears from 
the record, however, that the supplies were actually used on another 
boat belonging to the same owner, which boat completed the voyage 
to New Orléans with the said two barges of freight, though libelant 
interposed timely objection to proof of that fact. Thereafter, the bill 
not being paid, proctor for libelant called upon the owner of the Gracie 
Kent for a settlement, and the latter at the time acknowledged the 
bill in writing in the foUowing words and iîgures: 

"March 7, 1908. 

"This biU Is correct, and I ask a week's extension. 

"Edw. Murphy, for Str. Gracie Kent." 

It is urged by the claimant that, the supplies not having been actual- 
ly used on the Gracie Kent, no admiralty lien was created as against 
her. The case is entirely between the libelant and the owner of the 
vessel, and no other creditors are concerned. Without going into the 
question as to whether or not a lien actually exists on the said vessel, 
it seems to me, as the owner ordered the supplies to be charged to the 
Gracie Kent, and subsequently did not object to, but approved, the 
bill as presented, and obtained further time for payment when a suit 
was imminent, he is now estopped to deny an admiralty lien on the 
vessel. See The George P. Kemp, 2 Low. 477, Ped. Cas. No. 5,341. 

There will be judgment for libelant as prayed for. 

*ToT other cases see same tople & { numbkb In Dec. & Am. Ole». 1907 to date, t Rep'r Indexes 



DB3LA.WAKBÎ, K & W. R. C50. T. INajïïESTAÎBB pOMMBROB COMMISSION. 
(Circuit Gourt, S. D, Nftw ïork. .February 18, a|9|09.) 

COUMEBOK (S 93*) — INTBBSTATB C^UMEBCI COMMISSION— SUITS AGAINST— PAE- 

TIES. 

In a suit by a rallroad company againat the Interstate Commerce Com- 
Bilflsion to enjoli or annul an order or tequlrement of^i the commission, 
tàlrd parties Interested In snch order are not entltled to Intervene as 
of rlght, but may be permitted to do so at the request of the commission, 
on oîndltlon that th6 hearlng shall not thereby be delayed. 

[Ed. Note. — For other cases, see Commerce, Cent DIg. S 144; Dec. 
Dlg. S ^.»] 

On Pétition for Leave to Intervene as Parties Défendant. 
See, also, 166 Fed. 498, 499. 

Wm. S. Jenney and Douglas Swift, for Cômplainant. 
Henry L. Stimson and P. J. Farrell, for défendant. 
Mastpn & ,NichQls, for petitioners. 

Beforé LACOMBE, WARD,, and MARTIN, Circuit Judges. 

PER CURIAM. In granting this application of the American 
Forwarding Company, Trans-Continental Freight Company, and 
Rockford Manufacturera' & Shippers' Association, this court is not to 
be understood as sanctioning a practice which would allow every in- 
terested person to intervene in proceedings of this nature. The ap- 
plication iS granted in this case, because it appears that the three in- 
tervéners above named were the persons who actually tried and argued 
the case be fore the Interstate Commerce Commission, and because 
the commission itself asks that the application be granted. Such in- 
tervention, however, shall not be allowed to delay the progress of the 
cause, and the interveners shall accept ail action and unité in ail stipu- 
lations had or made by the défendant the Interstate Commerce Com- 
mission. 



VICTOR TALKINQ MACH. CO. v. HOSCHKB. 

(Circuit Court, S. D. New York. February 9, 1909.) 

Equity (§ 229*) — Pleadino-^Dkmubbbb. 

A défendant wlU not be permitted to delay the trial of a cause by 
flllng a second demurrer on grounds whIch should Hâve been set up and 
dlsposed of In the flrst, but may be allowed to plead such matter In 
the answen 

[Ed. Note.— For other cases, see Equity, Cent I>lg. § 505; Dec. Dig. 
J229.*J ■_.■;-• ^ 

Horace Pettit, for complainant. 
Waldo G. Morse, for défendant. 

LACOMBE, Circuit Judge. No good reason is shown why the 
grounds of demurrer now sought to be interposed could not hâve 
been set up in the first demurrer. A second demurrer will unneces- 

*For other cases see aune topic & S nitmbib in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexes 
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sarily delay the trial. Défendant will be allowed to set up the objec- 
tions now presented in the answer, and the decree pro confesso will 
be vacated, so as to allow him to serve such answer within 20 days. 
Orders proper to effect this disposition of the cross-motions may be 
submitted on notice. 



CHARIJES BARNES CO. v. ONE DBEDGB BOAT et aL 
(District Court, B. D. Kentucky. April 5, 1909.) 

No. 28. 

L ADiaEAi,TT (§ 6*) — Stjbjkots or Jubisdiction— "Vessei,." 

A pumpboat, whlch conslsts o£ a floatlng structure equipped wlth en- 
glue, boller, pumps, pipes, and capstans, used for pumplng out coal barges, 
and whlch can be moved on the water by means of pôles or ropes at- 
tached to Its capstans or towed, Is a navigable structure Intended for 
the transportation of a permanent cargo, to wlt, Its englne, boller, pumps, 
and capstans from place to place where requlred to do Its work, and there- 
fore Is a "vessei" and subject to the admlralty jurlsdlction. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dlg. §§ 88-98; Dec. 
Dlg. § 6.» 
For other définitions, see Words and Phrases, vol. 8, pp. 7297-7301.] 

2. COtJBTS (î 502*) — CONFLICTING JUEISDICTION— FedEBAI, AND STATE COUBTS— 

Peooeedings in Rem in Admibaltt. 

Libelant filed a libel In rem In admiralty to enforce a maritime lien for 
suppUes fumished to a pumpboat, but by mlstake the Ubel described a 
différent vessei. Thls was subsequently corrected by an amended Ubel, 
and an attachment was Issued and levled on the pumpboat. In the mean- 
tlme, however, the owner had made a gênerai asslgnment, and the as- 
signée had taken possession of the boat and broughl; a suit in a state court 
for a settlement of the asslgned estate. Held, that the amended Ubel re- 
lated back to the date of flllng of the original libel, from whlch time 
the suit was one dealing potentially, If not actually, wlth the pumpboat, 
and gave the admlralty court Jurlsdlction over It to the exclusion of the 
Btate court. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. § 1392 ; Dec. Dlg. 
S 502.* 

Oonflict of jurlsdlction wlth state courts, see note fo Louisvllle Trust 
Co. V. City of Cincinnati, 22 C. C. A. 356.] 

In Admiralty. On motion for order of sale. 

L. J. Crawford, for plaintifï. 

B. F. Graziani, for One Dredge Boat 

COCHRAN, District Judge. This is a libel for supplies or material 
to the amount of $344.38 fumished to a pumpboat, the property at 
the time of the Independent Coal Company. The supplies or material 
furnished were used in equipping it. 

This cause is before me on a motion for an order of sale under 
rules 10 and 11 of the gênerai admiralty rules. This is objected to by 
défendant on the ground that this court is without jurisdiction of the 
cause. It is not contended that otherwise it is not proper to sustain 
the motion and make the order of sale. It is claimed that this court is 
without jurisdiction on two grounds. One of them is that the pump- 

•For otber oaaeè «ea aamé toplc & i mniBEB In Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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boat sued is not a vessel, and hence not within the jurisdiction of ad- 
liiiralty. I will consider and dispose of this, ground before taking up 
the other. Is, then, the pumpboat a vessel? What is a vessel? 

In the case of Cope v. Vallette Dry Dock Company, 119 U. S. 635, 
7 Slip. Ct. 336, 30 L,. Ed. 501, Mr. Justice Bradley said that the terras 
"ships and vessels" are used in "a very broad sensé" and include "ail 
navigable structures intended for transportation." In section 3, c. 1, tit. 
1, Rev. St. (U. S. Comp. St. 1901, p. 4), a vessel is said to include 
"every description of water craft or other artificial contrivance used or 
capable of being used as a means of transportation on water." That 
statutory définition is somewhat broader than Mr. Justice Bradley's, in 
that it takes in a navigable structure capable of being used for trans- 
portation; whereas, his définition is limited to one intended for trans- 
portation. And I do not see why the statutory définition should not 
govern. If it does, then a "vessel" may be defined to be a navigable 
structure capable of being used for transportation whether intended to 
be or actually used for that purpose. Of course, if in addition to being 
capable of being so used any given navigable structure is intended to be 
so used or is actually so used, so much the greater reason for holding 
that it is a vessel. So far, however, as the nêcessities of this case are 
concernéd, it îs not required that we should go beyond Mr. Justice 
Bradley's définition, and a vessel will be treated as a navigable struc- 
ture intended for transportation. 

Such being the case, of course, in order to a navigable structure be- 
ing a vesselj it is not essential that it hâve on board means by which it 
may be propelled upon the water. The earliest kind of vessel, to wit, 
the sailing vessel, did not hâve such means, as it was propelled by the 
wind, which was outside of it. It simply had means by which the 
force of the wind could be applied to the vessel. So frequently navi- 
gable structures intended for transportation hâve been held to be ves- 
sels, thoughwithout means of propulsion aboard and yet not propelled 
by the wind. A scow was held to be a vessel in the following cases, to 
wit : The General Cass, Fed. Cas. No. 5,307 ; Endner v. Greco (D. C.) 
3 Fed. 411. A barge was so held to be in the following cases, to wit: 
The Dick Keys, Fed. Cas. No. 3,898 ; Disbrow v. Walsh Bros. (D. C.) 
36 Fed. 608; The Wilmington (D. C.) 48 Fed. 567; Ex parte Easton, 
95 U. S. 68, 24 L. Ed. 373. In the Dry Dock Case, supra, Mr. Justice 
Bradley, after referring to an English case in which was involved a 
"hopper barge" used in carrying "men and mud," said : 

"Perhaps tKis case goes as far as any case has gone in extending the mean- 
Ing of the tetms 'shlp* or 'vessel.' " 

In the case of Wood v. Two Barges (C. C.) 46 Fed. 204, certain 
coal barges were held not to be vessels within adrairalty rule No. 2. 
A floating circus was held to be a vessel in the case of the W. F. Brown 
(D. C.) 46 Fed. 290. A canal boat was so held to be in the case of 
The Kate Tremaine, Fed. Cas. No. 7,632. A raft was so held to be in 
the case of Seabrook v. Raft R. R. Cross-Ties (D. C.) 40 Fed. 596. A 
dismantled steamboat was so held to be in thèse cases, to wit: The 
Old Natchez (D. C.) 9 Fed. 476 ; The City of Pittsburg (D. C.) 45 Fed. 
699. In the fîrst case the structure in question was intended to be used 
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as a wharfboat. In the other it was intended to be used as a pleasure 
barge for transportation of excursion parties. From thèse two cases 
must be distinguished the case of The Hendrick Hudson, Fed. Cas. No. 
6,355, where a dismantled steamboat was held not to be a vessel. It 
was in use as a hôtel or saloon. 

In each of thèse cases where the navigable structure in question was 
held to be a vessel, it was intended to be, if not actually, used for trans- 
portation. The thing transported, however, was aboard of the struc- 
ture temporarily. It came and departed. Must, then, the transporta- 
tion which the navigable structure is intended to effect be of something 
that is temporarily aboard in order that the structure may be held to be 
a vessel? Or is a navigable structure that is intended to be used in 
transporting something that is permanently aboard of it a vessel? I 
see no reason in principle why the length of time the thing is to be 
aboard the structure and transported by it should hâve any bearing on 
the question whether it is or not a vessel. It has therefore been held 
in a number of cases that a steam dredge is a vessel. Such structure 
transports, and is intended to transport permanently, the shovel and 
the steam outfit with which it does its work. It is true that it trans- 
ports temporarily the crew that opérâtes it and the coal from which the 
steam is generated; but the ground upon which it has been held to 
be a vessel is not because of such temporary transportation. It has 
been so held in the following cases, to wit: The Alabama (D. C.) 19 
Fed 544; The Alabama (C. C.) 22 Fed. 449; The Pioneer (D. C.) 30 
Fed. 206; Aitcheson v. Endless Chain Dredge (D. C.) 40 Fed. 253; 
The Atlantic (D. C.) 53 Fed. 609; The Starbuck (D. C.) 61 Fed. 
602 ; Saylor v. Taylor, 77 Fed. 476, 23 C. C. A. 343 ; The Internation- 
al (D. C.) 83 Fed. 840; McRae v. Bowers Dredging Co. (C. C.) 86 
Fed. 344; Bowers Hydraulic Dredging Co. v. Fédéral Contracting 
Co. (D. C.) 148 Fed. 290. 

The cases of The Alabama (D. C.) 19 Fed. 544, and The Alabama 
(C. C.) 22 Fed. 449, présent the same case; one being the décision in 
tiie court of original jurisdiction, and the other the décision fti the 
appellate court. In that case and the case of The Starbuck (D. C.) 
61 Fed. 502, there was involved not simply the dredge, but the dredge 
and its scows. In both cases they were treated as a unit, and the 
scows were regarded as afïecting somewhat the character of the 
dredge. In The Alabama Case on appeal Judge Pardee said : 

"The parties to thls case hâve treated the dredge and scows as one thlng, 
one plant, bullt and operated as one, as one complète whole carrying on one 
business, and having but one purpose. If the parties are rlght. In thus treat- 
ing the dredgeboat and scows as one craft or thlng, then It seems clear that 
the purpose and business of that craft Is largely navigation and water trans- 
portation." 

And again he said: 

"The dredgeboat by Itself mlght not be up to the test." 

In The Starbuck Case Judge Butler said : 

"That a dredge and her scows are to be treated as one concem and are 
Bubject to the admlralty jurisdiction has been several tlmes declded, and I 
think rlghtly." 
169 F.— 57 
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lii the base ôf Tri ré Éydraù'liç Steam Drèdge No. !■ SO^Fed. 64S, 
25,|3l Ç; A. 628, Judge Jenkins, ieems to think that sUch îs^ tEe on!y 
bâéis.on which a steam dredge Can be held to be a vessel. He thefe 
sàid:'" ""'■ 

"The dedslons holding that a steam dredge la wlthln the admlralty Jurls- 
dictloh taiay perhapa be rested upoii the ground that a dredge is nbt only a 
floating structure upon the waters, ; but, as stated by Judge Pardee In The 
Alabama (0. 0.) 22 Fed. 440, Is aocompanled by a scow, and that the bcow 
and the barge are to be deemed one movable thing upon the waters, engaged 
In a cpiuiuon enterprlse, and carrylng the exeavated earth by water transporta- 
tioa, and Bo «igaged In navigation and related to commerce. Judge Pardee 
obèervés, ïiowever, that the dredgeboat by Itself mlght not be up to the 
test'" f 

But a considération of the other dredgeboat cases cited will show 
that it by itself is regarded as being up to the test, and no good reason 
can be urged why it should not be so regarded. 

In the case of Pile Driver E. O. A, (D. C.) 69 Fed. 1005, Judge 
Swan, in referring to The Pioneer Case, which was the next dredgeboat 
casé to arise after The Alabama Case, which seems to hâve been the 
first, éaid : 

"Ttie càSe of The Pioneer (D. 0.) 30 Fed. 206, which sustalns a lien upon a 
dredge because It was capable of use In navigation without Its machinery, 
although Its use was to transport the shovel and machinery wlth which it 
was equlpped, Is irreconcUable wlth tl^e cases of The Hendrick Hudson, 3 Ben. 
419, Fed. Cas. No. 6,355; The Pulaski (D. C.) 33 Fed. 383; Ruddiman v. 
A Scow Platform (D. C.) 38 Fed. 158; The Blg Jim (D. C.) 61 Fed. 503." 

The cases referred to are rdally not ifreconcilable with the Pioneer 
Case. I will not, howçver, take the time to show this, as the cases 
are so numerous which: hold that a dredgeboat apart ffom its scow is 
a vessel that it must be accepted tiow that it is. The only discordant 
notes are those of Judges Pardee, Swan, and Jenkins; Judges Pardee 
and Jerikins simply questioning whether: a, dredge in such condition 
is a vesseU i 

Within thé principle ôf thèse dredgeboat cases are the cases of The 
HezeWàh Baldwin, Fëd. Cas. No. 6,449, and The Public Bath No. 
13 (D. C.) 61 Fed. 692. In The Baldwin Case a canal boat upon which 
had been built an elevating apparatus for hoisting grain, without mo- 
tive power of its own or capacity for cargo except the permanent 
cargo of its elevator, was held to be a vessel; in The Public Bath Case, 
a bathliQuse built on bqats. The bpats were designed.to float, to up- 
hold, and to transport tlie bathhouse wherever and whenever desired. 
It was hèld' to be a vessel. Judge Brown said : <, 

"The bathhouse was In eftèct the permàifeiit cargo of th^ fjpats." 

The conclusion to be drawn from thèse dredgeboat, floating eleva- 
tor, and bathhouse cases therefore is that a navigable structure which 
transports or is intende.d, to transport a permanent cargo, and nothing 
else, is a vessel. In the dredgeboat case the thinig transported was 
to facilitate navigation, and in the elevator caseto facilitate trans- 
pprtation. In the bathhouse case it was not to facilitate either. 
; Bef ore proceeding to a considération of the particular structure hère 
involved, notice should be taken of certain décisions that may be 
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thought to affect the conclusion thus reached. Of thèse are the dry 
dock cases. They are Cope v. Vallette Dry Dock (D. C.) 10 Fed, 
142 ; Snyder v. A Floating Dry Dock, etc. (D. C.) 22 Fed. 685 ; Copt- 
V. Vallette Dry Dock, 119 U. S. 625, 7 Sup. Ct. 336, 30 L. Ed. 501. 
The dry dock is a floating structure. It is possible that it is navigable, 
though as to this I hâve not taken the pains to ascertain from the 
facts presented in those cases. It is sufficient to say that it is not in- 
tended for transportation of anything. 

In the case of Woodrufï v. One Covered Scow (D. C.) 30 Fed. 
269, the structure involved is described as a scow or float vi^ith a house 
on it nearly the size of the plant. It was used to store oars and sails 
of small boats landing at it and as a means of egress therefrom to the 
adjoining wharf and thence to the shore. It was held not to be a ves- 
sel. Judge Benedict said : 

"But this structure, being stationary and never employed lu the transporta- 
tion of frelght or passengers from place to place upon the water, cannot be 
held to be a shlp or vessel." 

In a Une with this we hâve the case of Ruddiman v. A Scow Plat- 
form (D. C.) 38 Fed. 158, where it was held that a floating structure 
designed to be moored alongside a wharf so that carts containing 
refuse to be dumped into boats can be driven over it from the wharf 
was not a vessel. Judge Brown, distinguishing the case from the float- 
ing elevator case, supra, said: 

"But In that case not only was the structure designed for the uses of com- 
merce, but it was her constant business to move from place to place, as a ves- 
sel, in her peculiar work ; in both respects differlng from the présent case. 
This structure though, as I hâve said, capable of belng moved, was designed 
to be comparatlvely permanent. By Its nature, buUd, design, and use, it 
belongs, I think, to that considérable class of cases, such as dry docks, float- 
ing saloons, bathhouses, floating hôtels, floating boathouses, and floating 
bridges, ail of whlch hâve been held not to be vessels within the maritime 
law." 

This brings us to two cases cited on behalf of défendant which 
come doser to the dredgeboat, floating elevator, and bathhouse cases 
than any yet considered. They are the cases of The Big Jim (D. C.) 
61 Fed. 503, and Pile Driver E. O. A. (D. C.) 69 Fed. 1005. The 
structure involved in The Big Jim Case is called a marine pump. 
When at work it rested on piles driven in the ground under the water, 
and its work was to suck mud from the bottom of the water or from 
scows alongside and force it on the adjacent land. It was capable of 
being towed from place to place where its services were needed and 
has been so towed. It was held not to be a vessel. As to this case 
it is to be noted that it was decided by Judge Butler, who held in The 
Starbuck Case that a dredge was a vessel, and seems to hâve been in- 
fluenced in so holding by the fact that it was accompanied by a scow, 
and the dredge and scow were one thing. The structure involved in 
the Pile Driver E. O. A. Case was a floating platform which carried 
a derrick engine and pile-driving apparatus and was furnished with 
a wheel by which to propel itself about the bay or harbor. It was 
held not to be a vessel. It seems to me that this décision is unsound. ' 
It is in direct conflict as to principle involved with the dredgeboat 
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cases. Jtidge Swan recognizéd this in distinguishirig The Alabama 
Câsesî siiprà, because the drèdge was accotnpanied by scows, and in 
holding mat The Pioneer Case, where the dredge was hot so accom- 
pahied, was incorrectljr decided. ; 

In conflict with this décision is the case of Lawrence v. Flatboat 
(D. C.) 84 Fed. 200, affirmed on appeal by the Circuit Court of Ap- 
peals of the Fifth Circuit in the case of Southern Log & Cart Supply 
Co. V. Lawrence, 86 Fed. 908, 30 C. C. A. 480, where it was held 
that a flatboat with a pile driver and its engine erected thereon, 
mainly used in constructing bulkheads for the érection of channel 
lights, which also transported material used in the work and was tow- 
ed by a tug, was a vessel. 

I therefore conclude that a navigable structure intended for the 
transportation of a permanent cargo that bas to be towed in order to 
navigate is a "vessel," and that admiralty has jurisdiction of claims 
ag'ainst and liens upon such a structure. 

This brings us to the question as to the character of the structure in- 
volved hère. I would note first the name by which it goes. It is called 
a "pumpboat." It is so called in the deed of assignment under which B. 
F. Graziani claims it as assignée of the Independent Coal Company. 
This indicates that to some extent it has been regarded by those who 
hâve had to do with it as a boat. A small vessel is one of the 
définitions of the word "boat." Again, I notice that in the deed of as- 
signment referred to it is treated as having not only "machinery and 
tackle/' but "sails, furniture, and apparel." It states that amongst oth- 
er things thereby assigned are a "pumpboat, its machinery, sails, furni- 
ture, and apparel." In the affidavits filed bearing on the nature of the 
structure there "is no référence made to the sails, furniture, and apparel 
of the pumpboat, except the affidavit filed on behalf of défendant, which 
States that it has no sails, 

The plaintifï has filed three affidavits ; the affidavits of its président 
and two boat builders, one of whom inspected the boat in question 
with a view of purchasing it at sale hereunder. The défendant has 
filed eight affidavits; the aiïîdavits of the présent claimant, Mr. Graz- 
iani, the assignée of the Independent Coal Company, former owner of 
it, of the président of said company, and six other men, ail of whom 
hâve had such connection with the structure in question as to fit them 
to describe it correctiy. In some particulars there is a sharp conflict 
between the two sets of affidavits hard to account for. According to 
plaintifif's affiants, the structure has a scow bow, scow stern, a deck 
fore, and a deck aft, and a cock pit in the center covered by cargo box. 
According to defendant's affiants, not one of thèse things is true of 
the structure. The boat is square in front and rear and has no decks 
or cock pit A photograph was promised me so that I might déter- 
mine myself, but it has not been forthcoming. The conflict, however, 
is not material. It is agreed that it is equipped with a double engine, a 
boiler, pumps and pipes Connecting the boiler and pumps, and two cap- 
stans, a steam one in front and nand one in rear. It is used for the 
purpose of pumping water from coal barges and is navigable, i. e., it 
can be shoved with pôles or drawn by ropes or towed. According to 
plaintifï's affiants, the sole object of the steam engines and capstans 
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is to propel the structure to such places as it may be desired to move 
it. This is donc by means of an anchor or other thing to tie to. It is 
conceded by defendant's affiants that it can be propelled in this way, 
but it is denied that this is what the engines and capstans are for. It is 
claimed that their purpose is, by Connecting with barges desired to be 
pumped by means of ropes, they can be drawn to it, and that this is 
the sole use that has been made of them. At first the hand capstan was 
made use of, and, this not working satisfactorily, the steam engines and 
capstans were added. It would seem that, if this apparatus can be 
made use of to draw barges to the pumpboat, it can also be made use 
of in drawing the pumpboat to the barges. 

The pumpboat was constructed by said coal company and has never 
been used by any one but it, and it has used it in its coal harbor in the 
Ohio river at Ludlow, Ky., in pumping out its coal barges. In doing 
this work it has been either at one end of the fleet or the other and 
has been moved from one end to the other with pôles or by drawing 
it with ropes. It is capable of being towed to any place on the Ohio 
river where its services might be needed. 

The conclusion I draw from ail this is that the pumpboat in question 
is a navigable structure intended for transportation of a permanent car- 
go, to wit, its engines, boiler, capstans, pumps, and pipes, in order to do 
the work of pumping where needed, and that therefore it is a "vessel" 
and subject to admirai ty jurisdiction. 

The other ground upon which it is claimed that this court is without 
jurisdiction of this cause is that the Kenton circuit court first acquired 
jurisdiction of the subject-matter of the controversy hère, to wit, the 
pumpboat. The assignment was made on the 2d day of November, 
1908, and upon its being made the assignée took possession of the boat 
along with the rest of the property assigned. On the same day he 
brought suit in the Kenton circuit court for the settlement of the es- 
tate in his hands for administration. 

This libel was brought prior to the assignment and the bringing of 
said suit, but the attachment under which the boat was taken was not 
sued out and levied until November 12, 1908, after the assignment and 
bringing of the suit in the state court. This circumstance, however, is 
not sufficient to give the state court prior jurisdiction. 

In the récent case of Westfeldt v. North Carolina Mining Co. (C. C. 
A.) 166 Fed. 706, Mr. Chief Justice Fuller, in referring to the rule that 
in matters of concurrent jurisdiction the court to which the jurisdiction 
first attaches holds the case to the exclusion of the other until the final 
détermination of the matters in dispute, said : 

"That rule Is not limlted in its application to cases where property has 
actually been selzed under judielal process before the Institution of a second 
suit, but is applicable to actions dealing actually or potentially with spécifie 
property, and it does not rest simply on eomity but on necessity." 

This, however, does not dispose entirely of the question we hâve 
hère. The libel as originally brought was not against the pumpboat, 
but against a coal elevator float, and it was not until after the bringing 
of the suit in the state court that it was made a suit against the pump- 
boat, which was done by an amended libel filed on November 12, 1908 ; 
but it was by mistake that the suit was brought originally against the 
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coal el«^vàflâir flbat and not àgalnst the pumpboat. It was tb the latter, 
and noîtô thé fermer, that thé supplies and material forming the basis 
of the dkiïtt wéi'e fuimishedi This mistake is made to appear fully in 
the aitiéiided lîbeL 

The amehdedlibel related back to the original libel, and the libel, 
by reâson of the amendment, must be treated as originally against the 
pumpboat; There was therèfore pending in this court prior to the in- 
stitution of the Suit in the State iGourt a libel dealing potentially, if not 
actually, With the pumpboat, ànd by reason of this priority this court, 
and not the state court, bas jurisdiction thereof . See the case of Her- 
nan v. American Bridge Co. (reoentiy'decided by Circuit Court of Ap- 
peals, Sixth Circuit) 167 Fed. 930. 

The motion for an order of sale is sustained. 



THE FREDERICK E. IVES. 
(District Court, S. D. New York. Aprll 20, 1909.) 

TOWAQK tï lî*)i^LOSS OF TÔW— HaBILITT. 

A tug, loBing her tow while seeklng an entrance In a fog to New Haven 
harbor through a sudden change of wind, held not liable for the losses, but 
the pétition to Umlt granted. 

[Ed. Note.— For other dises, see Towage, Cent, Dig. §i 11-23 ; Dec. Dlg. 
I 11.*] 
(SylIabuB by the Judge.) 

Robinson, Biddle & Benedict, for petitioner. 

Wilcox & Green, for varions claimants. 

Carpenter, Park & Symmers, for Western Assurance Company. 

James J. Macklin, for owners of two barges. 

. ADAMS, District Judge. The owner of the tug Frederick E. Ives 
seeks herein to limit and contest its liabilit'y for the loss of six coal 
laden barges, bound from points near New York for New Haven and 
New L/Ondon, CÎonnecticut, in a hawser tow. The barges were the Fan- 
nie Preston and the T. M. Righter in the hawser tier, the Edward F. 
Gullen and the H. W. Somers in the second tier and the Joseph W. 
Draytbn and the Helen R. CuUen in the last tier. The Righter, the 
Somers and the Helen R. Cûllen were the starboard boats. The tiers 
were about 15 feet apart. The hawser and bridle were about 100 fath- 
oms long. The tow started from New York on the ISth day of Febru- 
ary, 1908, reached the vicinity of Bridgeport the 14th, and anchored. 
The fog during the time the tow was near Bridgeport was dense and 
it remained so until after the loss. The master of the tug, having fa- 
vorable indications of better weather from his barometer while near 
Bridgeport, however, concluded to go on and left there at high water, 
about 9 :30 p. m., and starfed for New Haven. Reaching a point where, 
according to his soundings, he judged was in the vicinity of Sperry 
Light, on the easterly end of the West Breakwater ofï New Haven, he 
anchored, hauling the tow close up under the tug's stern. 

There are three breakwaters at the ent'rance to the New Haven har- 

*ToT otber caaes ^ee same topio & i inriiBiCB In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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bor; the West Breakwater, the Ludington Rock Breakwater and the 
East Breakwater. The space for entrance between the first two is 
somewhat less than fhree-eighths of a mile, while the space between the 
last two is nearly half a mile and is the one generally used. The first 
is very seldom used by tows. There is a siren connected with the Sper- 
ry lighthouse, but at the time in question it was so arranged that its 
Sound was emit'ted f rom near the base of the house and instead of the 
horn being turned outward it was turned downward. Concededly, it 
was of little or no benefit at the time (though it has since been improv- 
ed), and while it worked automatically, it was heard by no one on the 
tow until t'oo late, and was practically useless. 

The pétition allèges that on the arrivai of the tow in the vicinity of 
New Haven about 2 :30 a. m., no attempt was made to go into New 
Haven harbor on account of the fog, but the tow anchored in 5^ 
f athoms in a safe anchorage to the westward of the West Breakwater. 

Criticism is made by the claimants upon this method of navigating, 
inasmuch as if instead of attempting to go thence to the southward and 
subsequently endeavoring to find an entrance through the opening be- 
tween the Ludington Breakwater and the West Breakwater, the tow 
had been taken to the northward from the anchorage, it would hâve 
been safe and in a good position to proceed further into the harbor 
when the fog lifted. Doubtless, as it turned out, this would hâve been 
a proper course to pursue but it would hâve been unusual for a tug in 
a fog to att'empt such a method of entering, especially as she could not 
be certain of her position. In the existing condition of affairs, it was 
apparently better to wait for the lifting of the fog, which from appear- 
ances when off Bridgeport the master was reasonably entitled to ex- 
pect, and in the meantime, to anchor. The fog did not light'en, how- 
ever, and while waiting, the wind increased with some suddenness. 
Those on "the tug say that the wind came out strong from the south- 
ward, even stated the velocity to hâve been as high as forty miles an 
hour. That was undoubtedly an overestimate. The New Haven 
weather records show there was little movement of the wind from 12 
to 3 a. m. ; that it increased to a velocity of ten miles an hour between 
3 and 4 o'clock and to 18 miles between 4 and 5 o'clock. This does not 
corrobbrate the tug as to the strength but it does as to direction, south 
and sOuthwest, and as to a sudden increase. Doubtless such a wind in 
the open water of the sound was enough to excite appréhension and 
the master properly determined it was time for some action on his part. 
He evidently could not remain at anchor, while a sea was being created, 
he therefore properly determined to seek protection. While he could 
not dépend upon obtaining assistance from the foghorn at the east end 
of the' breakwater, there was a possibility of hearing it in time. In the 
emergency, it would seem proper to seek that entrance to the harbor, 
as the most available one. He accordingly pulled a little distance to the 
southward and then shaped his course E. N. E-, to clear the lighthouse 
and reach the entrance to the eastward of the light. The horn was not 
heard, however, until the tug was found to be almost on the breakwa- 
ter, when the helm was put hard a port and the tug succeeded in es- 
caping, but the wind and sea carried the boats of the tow quickly on the 
breakwater, where they filled and sank. 
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There art two principal disputes in the testimony: (1) Wiiether the 
t'ug'did anchor, and (3) What the state of the weather was just before 
the tôw struck. 

(1) I think there can be no reasonable doubt that the tug anchored. 
AU of her four witnesses hâve testified to it, the master, the mate, the 
deckhârid and the engineer, and there was nothing in their appearance 
to indicate that they were testifying falsely. There was no substantial 
testimony in opposition. The one witness produced by the claimants 
to the côiltrary was the master of the Righter, and even he does not say 
positively that she did not anchor but merely: "I didn't see no anchor." 
Little credence can be given to what he said in view of the fact that in 
a protest sworn to at New Haven on the day of the accident no men- 
tion is made of the anchoring. This protest, in a gênerai way, supports 
the claim of the tug with respect to the facts of the case. In it, this 
witness said : 

"At i:30 A. M of the 15th Inst. we arrlved o£E Sperry Light, New 
Haven. At that timé there was a thlck fog, dead calm. At 4:30 A. M. the 
wlnd breezed up south, sduthwest, wlth heavy sea, and It was made neces- 
sary for us to endeavor to get Inside of the harbor. While trylng to do so, 
we etruck the Breakwater, deslgnated as the West Breakwater. We heard 
no fog signal until after the barges had struck when they soon sank. Theu 
we were up agalnst the Ughthouse where the barges are lylng at the présent 
tlme. i lost everythlng but what I had on." 

It does not seem that the eff ect of this protest and the fact that that 

. witness was the only ©ne produced from the barges can be explained 

away by the statCttient that they (the barge masters) were "rounded up" 

by the petitioner in New Haven, immediately after the accident, and in- 

duced to make false statements under oath. 

(2) The strength of the wind has been mentioned above. The tug's 
vindication dépends upon the statfement's of those on the tug and the 
weather records^ It is contradicted only by the master of the Righter 
and the lightkeeper and his wife. The t'wo latter said, in substance, 
that there was no wind until about 7 or 8 o'clock, several hours after 
the disaster. It was conclusively shown to be otherwise and the crédit 
to be given to thèse witnesses is affected by their erroneous statements 
in this and some other parficulars. 

The pleadings confirm, in some respects, the claim of the petitioner 
with regard to the weather. The answer of the Columbia Mining Com- 
pany, the claimant of several of the boats and cargoes, states: 

"Between 4 and 5 o'clock in the morning of February 16, a strong breeze 
from thfe Southwest started up, and the wind and tide carrled the tow on 
the breakwater." 

It was argued for the claimants that the answers were prepared from 
the false protests but the one in évidence does not correspond with the 
statement quoted above. 

It seems clear that it was necessary for the tug to get under way and 
endeavor to get into a harbor in order to protect her tow and she f aikd 
in the attempt for the reasons already stated. 

It has been suggested that the tug should hâve sent a boat out to in- 
vestigate. The master, however, did not know that he would be forced 
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to attempt an ent'rance at such short notice, and, in any event, the pru- 
dence of such a step is doubtf ul. 

An argument has been made that the tug should not hâve ventured 
within the seven fathom line. What the mast'er was properly trying to 
do, in the first instance, was to get in the vicinity of the entrance so 
that he could anchor and get inside as soon as possible. If the argu- 
ment' has référence to a duty on the part of the master to keep going 
to the southward until he reached that depth, it means that he would 
hâve been obligea to go a considérable distance further than he did, in 
a heavy southwest wind and sea, without achieving anything, because 
then he would hâve been no better off than when he did make the at- 
tempt. 

It seems that the whole loss was attribut'able to the sudden increase 
of the wind, the necessity for a prudent navigator to seek harbor and 
the absence of any proper signal on the Sperry Light to aid the tug in 
her navigation. There may hâve been mistakes in judgment upon the 
part of the navigator but such mistakes do not create liability on the 
tug's part. 

There is no question hère about the right of the tug to limit her lia- 
bility, and the pétition is granted. As it has not been shown that there 
was any négligence on her part, the daims are dismissed. 



UNIQUE SHIPPING 00. v. J. M. GUFFET PETROLEUM CO. 
(District Court, S. D. New York. May 7, 1909.) 

Shippino (§§ 141, 153, 179*)— Delat— Liability— AcTs op God. 

The conclusion that such speed as was due from the respondent's steam- 
er Llgonler was not attalned on a voyage, whlch was a subject of dispute 
because of the use of one tug Instead of two, sustained. The conclusion 
thât the respondent was not entltled to recover for the détention of the 
steamer near Port Arthur because she did not go to the Sea Buoy to 
proceed with the towing, there having been a storm whlch constltuted 
a vis major, sustained. Also held, that In vlew of a gênerai provision In 
the contract, viz., the acts of God, etc., spécial words of exemption from 
Ilabllity for the efCects of a storm were not needed. 

[Ed. Note. — For other cases, see Shlpplng, Dec. Dlg. §§ 141, 153, 179.*] 

(Syllabua by the Judge.) 

Wheeler, Cortis & Haight, for libellant. 
Wing, Putnam & Burlingham, for respondent. 

ADAMS, District Judge. This action was brought by the Unique 
Shipping Company, the chartered owner of the schooner W. L. Doug- 
las, to recover the balance of certain freight on an oil cargo in bulk 
carried by the schooner on two voyages in October and November, 
1906, from Port Arthur, Texas, to New York and Philadelphia. On 
the first, it was claimed that $3,051.04 remained due and on the 
second, $2,864.56. A further claim was made because the respond- 
ent's steamer Ligonier refused to tow the schooner to the mouth 

•For other cum m* lam* toplc ft J numbsb In Dec. A Am. Dlgs. U07 to date, & Rep'r Indexes 
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of thetSchayUrii River limconlormjty with, a çontract *n4ji#jQBped 
her near the Delaware Breakwater, fr©m whichrpqint she was towed 
by tugs of ( Ifess ipower than thè Ligonier wherehy, th© sçhooner was 
delayed 33 hçuFç for which the libellant becanjeientjtlpd to compensa- 
tion at the ratebf $12.50 per hour, amounting tç $412.50. A further 
claim was madé :for the loss of asteel hawser belonging to the sçhoon- 
er amounting to $500. The total claims made in the libel amounted 
to $5,828.10: :; 
The answer, after some admissions and déniais, alleged as follows: 

"Blghth. Further answering, thls respondent avers that * * • on said 
voyage No.,4i{tnd In the beglnning of voyage No. 5 thè steamer of the respond- 
ent was delayed and detalned In ail for 120 hours by fault of libellant, for 
whleh, unçjçr the towing agreement (Schedule B of the llbel) the Unique 
Shlpplng Ôoiinpany became liable to pay at the rate of twenty dollars per hour. 

The items âat thus became payable to the respondent, wlth the crédit of 
the libellant, are set forth in détail in Exhlblt 1, hereto annexed, whlch is 
made a part hereojC. By reason of thèse Items, and respondent's payment of 
$6,000 on accountj as set forth In saîd Statement, therè became due respond- 
ent froita libellant on account of , sald fourth voyage a balance of $1,156.80 
whlch remalned due at the commencement of the flfth voyage and for whlch 
no payment has been made or crédit glven; by libellant. 

Ninth. Furth^ answering, ,, thls respondèn,t allèges that pursuant to the 
terms of the shlpplng contract and the, towing agreement, Schedules A and B 
of the llbel respectlvely, certain Items became due frota libellant for shortages, 
démarrage and Ughterage under and pursuant to the terms of sald contract 
and agreement Thèse items are set forth In détail In Exhlblt 2, hereto an- 
nexed, whlch Is made a part hereof. By reason of thèse items, including 
the balance of $1,156.80 due; as aboyé alleged In article elghth thereof, there 
remalned diie and owlng to libellant at the end of sald flfth voyage the sum 
of $5,160.54 wh!l<îh was pald by respondent to libellant, December 5th, 1906, 
and on March 27th, 1907, as set forth in sald Exhlblt 2, and upon sald pay- 
ments no sum jw;l>atever remalned due and owlng from respondent to libel- 
lant." ■ 

Annexed to the answer were the follo\ving statements of account, 
alluded to therein: 

' "Exhlblt 1. 
J. M. GuÈey Petroleum Company, In account wlth Unique Shlpplng Company. 
Schr. 'Wm. Xfc Douglas,' Voyage No. 4, 

Frelgfit on 39,091.38 bbls. at 35^ $13,681.98 

% blll of Meyèr & Co. for Inspection 22.50 



Towing 5,000.00 

Shortage 873.03 bbls. 

Less 5% of 39,964.41 bbls. Grôss 
Intake 199.82 " 



$13,704.48 



673.21 •• at $1.20 807.84 

Demurrage, 1 120 hrs. at $20.00 2,400.00 

Llghterage 13,053.72 bbls. at 5% 652.69 

Cartage paid Sept. 22, 1906, per blll rendered .75 



8,861.28 



4,843.20 
Pald on account. 6,000.00 



Balance due J. M. G. P. Co $ 1,156.80 

i4S brs. of the 120 hrs. Pemurrage were at the bçginningof Voyage No. 5. 
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Bxhibita 

J. M. Guffey Petroleum Company, In account with Uniaue Shlpping Company. 

Schooner 'Wm. L. Douglas,' Voyage No. 5. 
Dr. 

Freight on 39,344.30 bbls. oll at 35^ ?13,770.50 

. ^ bill of Meyer & Co. for inspection 22.50 



Crédits. 

Towlng $ 5,000.00 

Shortage 204.21 bbls. 

Less 5% of gross Intake (39,546.51 
bbls.) 197.74 " 



$18,793.00 



6.47 " at $1.20 7.76 

Demurrage 109 hours 

Less free time 24 " 

85 " at $20.00 1,700.00 

Llghterage 13,828 bbls. at 5^ 691.40 

Amount pald Red Star Tugs for towage of Schooner 
from Anchorage to Gibson's Point, per thelr bill 

Dec. 5tli 60.00 

Bills rendered by Gulf Eeflning Co.: 

1 Teleplione call Bayonne to Philadelphla .75 

Oil furnished at Port Arthx'j 15.75 

Balance due J. M. Guffey Petroleum Co. on a/c Voyage 

No. 4, per statement dated 3/27/07 1,156.80 

Amount pald ou account Dec. 6th 5,000.00 

" " " Mar. 27tli 160.54 



$13,793.00 $13,793.00" 

By consent of the parties, the matter was referred to a commission- 
er, who subsequently reported, in part, as follows: 

"On the flrst claim of the libellant, vlz.: freight for the voyage of 
the Schooner 'W. L. Douglas,' October 12-November 1, 1906, less 

shortage, there Is due to libellant $1,243.20 

Vy^ith interest from November 1, 1906, to January 16, 1909 156.98 

On the second Claim of the libellant, viz.: 
freight on voyage of the Schooner 'W. L. Douglas,' November 

13-December 4, 1906, there is due to libellant 2,856.80 

With Interest from December 4 (?), 1906, to January 16, 1909 862.75 

On the third and fourth clalms of the libellant, vlz.: 
14% hours détention on voyage 4. 
I814 " " " " 5. 

of the schooner 'W. L. Douglas,' there Is due to libellant 66.25 

With interest from December 2, 1906, to January 16, 1909 7.14 

On the fourth claim of the libellant, vlz.: loss of hawser, there Is 
due to libellant, nothing. 

$4,683.12 
On the first set-off of the respondent, viz.: détention of the S. S. 

'Ligonier' at Sabine Pass, October 13-16, 1906, 71 hours, there is 

due tfie respondent nothing. 
On the second set-off of the respondent, viz.: détention of the S. S. 

'Ligonier' at Philadelphla, October 30-November 1, 1906, 49 

hours, there Is due to respondent nothing. 
On the third set-off of the respondent, viis.: détention of the S. S. 

'Ligonier' at Sabine Pass, November 16-21, 1906, 109 hours, 

there is due to respondent nothing. 

There is therefore, due the libellant the mm of $4,683,12" 
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The respondent filed numerous exceptions to the report, which it 
aummarizes as f oUows : 

"Ist Mie flndlng and allowance of $56.25 for undue delay In towing the 
Douglas on December Ist and 2d, 1906. 

2d. TEe rullng that the towing steamers' demurrage under this contract 
would ijot begln unttl the Llgonier actually came ont to the sea-buoy, some 
four miles of the entrance to Port Arthur. 

3d. The rullng that the term 'fault' in the contract provision for detaining 
the steamshlp required actual évidence of wrong and neglect instead of Inter- 
preting same according to the recelved principles In demurrage contracts." 

Thèse exceptions will now be considered. 

1. The commissioner disallowed a claim made for tardy towing 
where two tugs were employed instead of the Ligonier, but held where 
only one was doing the towing as follows : He said : 

"Fourth. 

On the next voyage only one tug, Instead of two, was substituted for the 
Llgonier. She dropped the Douglas at 10 A. M. on December 1, and she 
reached League Island at 5:35 P. M. on the same day. The Douglas did not 
reach League Island tlU 3:15 P. M. on December 2 (Mlnford, p. 190-1), 
twenty-one hours and forty minutes after. 

If the Llgonier had towed the Douglas up at 7 knots an hour, she could not 
bave reached the Quarantlne Station at Marcus Hoob (70 miles from the 
Breakwater tiU 8:00 P. M., and as the hours of the health oflScer are from 
sunrise to sunset (Hanna, p. 207), she would bave had to lie at anehor till 
after sunrise on December 2, and could not hâve reached League Island before 
9:00 A. M. on December 2, and as it was, the Douglas reached League Island 
about 3:15 P. M., or six and a half hours later. 

Thé tw6 tugs took the Douglas in tow at 9 P. M. on October 2eth, and ar- 
rlved at the Schuylkill at noon on the 27th, taking flfteen hours in towing 84 
miles, which Is almost six miles an hour. 

On the next voyage the Smith started with the Douglas at 9:45 or 10:00 
A. M. December 1, and arrived at the Schuylkill at 3:15 P. M. on the 2d 
(Mlnford, 190-1), about, thirty hours later, but she lay at anehor ten hours. 
Elghty-four miles In 20 hours towing is four miles an hour. 

If the Douglas had beèn towed at six miles an hour from 10:00 A. M. till 
sunset at 4:36 (614 hours), she would hâve made thirty-nine miles only, and 
she would npt hâve reached Quarantlne till 9:00 P. M., and would bave had 
to lie there for the nlght. Starting at 8:00 A. M., with 66 miles to go, she 
would hâve got to League Island at 10:45. She got there at 3:15 P. M., four 
and one-half hours later, assisted part of the time by the tug John E. 
Mehrer. This delay of four and one-half hours was due to the slower speed 
of the Smith and the Mehrer, whlle towing her, than the speed made by 
the two tugs on the previous voyage. There is no reason why two tugs of 
power equal to the power of the two tugs used on the former voyage should 
not hâve been employed oh this voyage also. And this delay of the Douglas 
for four and one-half hours must be held to bave been undue delay, giving to 
the libellant a rlght to recover damages at the demurrage rate of $12.50 an 
hour stated In the charter, which Is $56.25." 

It willbe seen that what thci commissioner held was that if one 
or two tugs were used instead of the Ligonier, it, or they, should be 
of sufficient power tô give a speed equal to that attained with tugs 
on the previous voyage furnished by the respondent. Such speed 
was not attained on this occasion and there was in that respect undue 
delay. The allowance seems to be very conservative especially in 
view of the fact that the terms of the contract that the Ligonier should 
tpw the schooner were violated. 
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It does not appear that the commissioner has made any error in 
this respect and the exception is overruled. 

2. The next question under the exceptions ' is whether the commis- 
sioner was wrong in disallowing the respondent's daim of $1,430, for 
71 hours' détention of the Ligonier at or near Port Arthur, Texas, 
October 13-16, 1906. 

The towing contract provides: 

"If at the beginnlng of any single trlp the Douglas Is delayed in port through 
any f ault of the Unique Shlpplng Company, so as not to be ready for sea wlth- 
in twenty-four hours of the readlness of the steamer to tow her, the Unique 
Shlpping Company shall pay démarrage after the sald twenty-four hours at 
the rate of twenty dollars per hour, but the Guffey Company is not required 
to wait more than forty-eight hours In ail, and the Unique Shipping Company 
may within twenty-four hours after the steamer's readiness glve notice that 
It will not require the barge towed on that trip, in which event It will not be 
required to pay for that trip If not m&ûe." 

The commissioner states in this connection: 

"Sixth. 

Commg now to the considération of the clalm of $1,420 for seventy-one hours' 
demurrage of the Ligonier at Port Arthur on the October voyage, it is to be 
noted that there are two contracts. 

In the flrst the voyage is deseribed as 'from Sabine Pass, or Port Arthur, 
Texas, at shipper's option, to alongside docks at oil stations of Gulf Eeflning 
Co. at Bayonne, N. J., or Gibson's Point, Philadelphia.' 

In the second the voyage is deseribed as 'from a safe anchorage in New 
York Harbor to a safe anchorage at Sabine, Texas, and back again.' 

The towage service of the Ligonier under the second contract was not to 
end at any dock or begin at any dock. It was to end at a safe anchorage and 
begln at a safe anchorage. 

The rest of the voyage of the Douglas from that safe anchorage at Sabine 
Pass through the canal to a dock at Port Arthur was not Included in the 
towage of the Douglas by the Ligonier at ail. 

Now, the towage agreement, Schedule B, requires the libellant to pay de- 
murrage, if 'at the beginnlng of any single trip the Douglas is delayed in port 
through any fault of the Unique Shlpping Company so as not to be ready for 
sea within twenty-four hours of the readiness of the steamer to tow her.' 
It does not say 'readiness of the steamer to go to sea,' but, 'readiness of the 
steamer to tow her' (the Douglas). 

What Is meant by 'thé readiness of the steamer to tow her' 7 

The contract provided that the steamer was to tow the barge 'from a safe 
anchorage In New York Harbor to a safe anchorage at Sabine, Texas, and back 
again.' 

On the previons voyage the towing back had begun at the Sea Buoy. The 
Douglas eould not complète her loading except at the Sea Buoy, and there, of 
course, she had been taken In tow on the previous voyage. This action of the 
parties on the pervious voyage détermines the rightful construction of the 
agreement in dealing with this voyage. 

The contract, therefore, required the Ligonier on the fourth and flfth voy- 
ages to take the Dougl'as in tow at the Sea Buoy, and tow her from the Sea 
Buoy. And she could not be considered to be 'in readlness to tow' the Douglas 
untll sfie was herself at the place where she was to take the Douglas in tow. 

On the fourth voyage the Ligonier anchored off the Sea Buoy on October 
15th at noon (Forsbad, Dep. p. 5). Her right to demurrage, then, did not be- 
gin untll October 16th at noon (twenty-four hours later). The Douglas was 
ready on October 16th at 1:30, and the Ligonier salled wlth the Douglas in 
tow on October 16th, at 2 P. M. (Jenklns, p. 6). The Ligonier would be en- 
tltled, then, to demurrage for one and a half hours, if the delay of the Douglas 
to be ready for sea untll 1:30 P. M. was 'through fault of the Unique Shipping 
Company.' 



nîTbe evMçnce shows that on tiiè 15th a llghtér waé alongslde of the Douglas, 
from whlch oll was belng pum{>e4;iatD th© DpvKlas; that at 3:40 P. M. thaï; 
PBipp4Bg.,wmstçppedt 'owlng fo.lieavy sweù!, (logj, whlch madle It uiisaf e for 
ttoJlXhl;ér# Ifie alongslde; toàt'thè pumplng #fà beS'™ »saln at 8 À. M. on 
tiie IBthi àïlîâ^tlie loading wai^^èompleted àt lï:80 A. M.— I. e., In thrieeUburs 
and aili^lf dfipumplng. ■ She would thereforè hsive been 'ready for sea' at 
7:10 P. M. on the 15th, If the pumplng had not been stopped by the heavy 

sweii. !.. r , 

That heavy swell was not the fault of the tJnlque Shlpplng Company. 

Theref *we the iownèrs of the Ugonlër hâve no daim f or demurrage for the 
fourth voyage Under the agreement. 

It Wnot necessary; to conslder the happenings before the Llgonler arrlved at 
the Sea Buoy at noon on October 15th. Of ail those the Ldgonier took the 
rlsk. If She had Intended to Clalm demurrage before noon of October 16th, 
she should hâve got to the Sea Buoy before October 15th at noon. 

It Is to be notlced, as bearlng upon the question as to when and where the 
Flghttoclalm damages for détention began, that the same condition of thlngs 
exlsted at Port Arthur and at Phlladelphla. At Philadelphla that rlght la 
clalmed by the respondent to hâve begun not twenty-four hours after the 
Llgonler left the dock at Glbsotfs Point, but twenty-fours after her arrivai at 
League Island, where the towlng was to bçgln (respondent's brlef, p. 32.)" 

The question is a narrow one, i. e., whether the Ligonier could 
requirîé the payment of demurrage without going to the Sea Buoy. 
The gjst of the respondent's argument i$ contained in the following- 
statçmeiit in its brief , viz. : 

"When the Ligonier had lottdeâ< and corne down the channel ready for sea 
she was 'ready to tow' and It sééms a reflnemènt inapplicable to the admlralty 
to say that she mùststeam outiéawards fourimlles to prove her 'readlness to 
toW when there was no tow there ready to be tàUen In tow!" " ■ • ■ 

This is based upon a claim that the Douglas preceded the Ligonier 
in thé çànalféâding from thè place of loâding at the Giiffey wharf at 
Port Aithuir ànd stôpped nèaf the entrancè; that she remained withitt 
the çaijalîall night thus blo^îing the exit igr the Ligonier, which also 
feitiainéd there ail night. The Douglas hàdalready taken aboard as 
'oluch cargo as she could wifhîri the canal'and her loading was to be 
fîùishèi 9;ùtside by a Hghtei'^ Iknown as 0arke's Lightef No. 3. The 
piiot oï the Douglas, who had gone honje, returned in the morning 
and took her down to Sabine Pass, about 3 miles, where she an- 
chotéfl at àbout 10 or 11 q'clOck. MeanSvhile, as soon as the canal 
was clëar the Ligcîflier' resutned hef voyage and came out of the canat, 
about.ll A. M. andalso came toanchor afe Sabine Pass.about 2 miles 
below the mouth bf the canal; 

The fâcts séém to be that a grounding ôf the Douglas while going 
througli the canal delayed hef- ônly about 1,5 minutes. She spent the 
night in the canal owing todarkness which made it unsaîe for her to 
proceed. The loading of the Douglas began at the dock at Port 
Arthur on October llth at 10 P. M., and was completed, as far as 
it could be there, the 12th at 3:45 P. M,, when she proceeded down 
the canal on her way to sea, expecting to finish her loading outside 
as was usual and necessary-, She reached the southem end of the 
canal about 7:30 p. m. Duririg the night a storm was prevailing and 
die next morning the Douglas ançhored to await the subsiding of the 
^orpi sp that she would beableito.take further cargo from a lightef 
alongside. The Ligonier on the 13th came out of the canal, assistett 



UNIQUE SHIPFINa OOi V. J. M. aUFPBT PETBOLBUM CO. 911 

by a tug, and also proceeded to Newton, two miles below the canal, 
and anchored there on account of the weather, the master said: "I 
would hardly hâve gone to sea; we expected a hurricane, according 
to indications." In the meantime the respondent had loaded the light- 
er to complète the cargo of the Douglas. The loading on the lighter 
was begun October 12th about 9 P. M. and completed the 13th at 
3 -.40 A. M. In the usual course of events, the Douglas and the lighter 
would hâve crossed the bar the 13th and completed the former's load- 
ing on that day and the vessels hâve gone to sea without delay. This 
was prevented, however, by the prevalence of the storm, which made 
it impossible to .complète the loading of the Douglas from the lighter 
outside the bar. The next morning, the 16th, however, the weather 
was better, and the loading was resumed and finished by 1 :30 P. M. 
The original contract provided : 

"12. The acts of God, flre, ail dangers and accidents of the seas and navi- 
gations, and any act or neglect of pilot, master or crew during the term of 
thls contract are always routually excepted." 

The succeeding contract provided : 

"There Is nothing hereln contained that abrogates In any way the provi- 
sions of the contract of May 16, 1906, between the same parties. • * * " 

The respondent also seeks to obtain the benefit of an alleged dé- 
tention of the Ligonier on the Douglas's voyage No. 5, contained in 
the respondent's statement of account in connection with that voyage, 
viz,: 

Demurrage 109 hours 
Xj^^s f rftô 
time 24 " 85 hours at $20 $1,700 

The commissioner said in this connection: 

"On tSe November voyage the Bigonler anchored at 'the Sea Buoy on No- 
vember 17th at 10:15 A. M. Her right to demurrage, therefore, would not be- 
gin tm the 18th at 10:15. 

The lighter reached the Douglas at the Sea , Buoy and began pumping at 
9:00 P. M. on November 16th (McLean, p. 49), and pumped for three hours, till 
12 mldnight, when the pipe Une was broken by the sea. On the 17th it was 
not saf e to pump on account of the sea, and at 3 :30 P. M. the lighter left and 
went in to Sabine Pass. On the ISth and 19th the weather was so bad that 
no pumping oould be done. The lighter was brought out to the Douglas at 9:00 
A. M. on the ISth, but was taken back agaln on the 19th at 7:00 A. M., and 
again came to the Douglas at 1:45 P. M. on the 20th. But the sea was so 
heavy on the 18th and 19th that no pumping could be done. 

On the 20th the weather and the sea had moderated, and at 2:30 the pump- 
ing was begun and finished at 6:30; Frostadt says 6:45 (p. 9). 

At midnight, between the 16th and 17th, then, there were needed but four 
hours more of pumping to complète the pumping, so that, but for the sea which 
broke the pipes and prevented the pumping, the Douglas would hâve been 
loaded at 4:00 A. M. on the 17th, whlle the Ligonier dld not arrive at the Sea 
Buoy till 10:00 A. M., of the 17th. 

It foUows that on this voyage, also, It was the heavy sea, which broke the 
pipes and prevented the pumping, which delayed the Douglas from being ready 
wlthin twenty-four hours of the readiness of the Ligonier to tow, which readi- 
ness was at 12:15 on the 17th, and that heavy sea was not the fault of the 
Unique Shlpping Company. 

It foUows that the elaim of the respondent for demurrage of the Ligonier 
at Sabine on the âfth voyage cannot be sustalned." 
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It doès not seem necessary to add tb what the commissîorier has 
saidJ 

In both instances of the détention of the Ligonier, the testimony 
indicatés dear cases of vis major — Crossman v. Burrill, 179 U. S. 
■100, 113, 21 Sup. Ct. 38, 45 h. Ed. 106— and within the spirit of the 
provisions of the contract. 

The exception is also overruled. 

Si The respondent's brief contains the following: 

'ttlie commlssioner's Interprétation of the word 'fault' in the contract. 

tbls raises an important question of interprétation of what had prevlously 
been considered as abundantly settled. Did the weather that rendered oll 
pumplng outslde the bar difflcult excuse the libellant froit paylng the stlpu- 
lated $20.00 per hourî" 

The argument in support of the daim of the respondent on this 
question is, briefly, that to obtain the advantage of such delays as 
were caused by the inability of the Douglas to take the cargo aboard 
from the lighter, some spécial words should hâve been inserted in the 
contract, liké "Weather permitting" or "Unique Company not to be 
liable for détention due to heavy weather preventing opération of the 
lighters beyond the bar" or some similar qualification. 

It does not seem, however, that any spécial words were needed in 
view of the gênerai provision quoted above. The extraordinary wea- 
ther which prevailed seems quite sufficient to excuse the libellant from 
havin^ performed the provisions of the contract, otherwise incumbent 
upon it. It was not necessary for the libellant to continue loading 
when the vessels or their pipe connections were subject to péril from 
the weather conditions. 

The commissioner finally reports : 

"The resuit of the whole matter is that the libellant is entitled to recover 
11,243.20, with interest from iSîovember 1, 1906; also $2,856.80, wlth interest 
from December 4, 1906, ànd $56.25, with Interest from December 2, 1906." 

No error appears in the report and it is confirmed. 



THE HURSTDALB. 
(District Court, S. D. New York. April 26, 1909.) 

SHIPPINO (S 51*) — CHA.BTBE'-DEFIOIENCr IN SPEED— I/IABILITIES OF OWNEB. 

The owner stated in the contract that the vessel would steam 8^^' 
knots per hour on about 17 tons of best Welsh coal per 24 hours, but 
that the particulars "are not guaranteed." The quality of coal meu- 
tioned was not furnished by the eharterers. Held that the owner 
was bound by Its agents' représentations but that in order to entltle the 
libellants to recover it was incumbent upon them to show that the owner's 
représentations were designedly false and that the libellants relied there- 
on. Also held that the owner had some justification f ôr bellevlng that 
the statement wlth référence to speed was true and that the clause con- 
taining the words quoted was at least a notice to the libellants not to 
rely upon it 

[Ed. Note. — ^For other cases, see Shipplng, Dec. Dig. § 51.*] 
(Syllabus by the Judge.) 

*For other oases see same topic & i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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In Adtniralty. 

Henry W. Rudd and Harrington W. Putnam, for libellants. 
Convers & Kirlin, John M. Woolsey, and Charles T. Cowenhoven, 
Jr., for claimant and respondent. 

ADAMS, District Judge. This action was brought by Wessell, Du- 
val & Company against the steamship Hurstdale, and her owner, to 
recover damages, alleged to amount to $6,000, suffered by reason of 
the steamer being déficient in speed. She was chartered at a monthly 
hire by the libellants from the owner by contract dated April 30, 1906, 
for a round voyage from the United States to ports on the West Coast 
of South America and return. The contract cont'ained the clause : 

"Owners represent that the steamer under ordlnary conditions, and laden, 
wiU steam on an average about 8% knots per hour on about 17 tons of best 
Welsli coal per 24 hours and tliat lier deadweight capacity for cargo and bunk- 
ers is about 5,200 to 5,250 tons. Thèse particulars are not guaranteed." 

The libel ^lleged: 

"Third: Prior to the exécution of said charter-party abd also In and by the 
sald charter-party and as an Inducement to the libellants to exécute said char- 
ter-party, the owners of sald steamship représentée and stated to the libellants 
that the Hurstdale was a vessel that, under ordlnary conditions and when 
laden, would steam on an average about S^é knots per hour on about 17 tons 
of best Welsh coal per 24 hours. 

The sald représentation was a material représentation and was made for 
the purpose of Induclng the libellants to exécute sald charter-party ; the libel- 
lants had no knowledge of the speed of sald vessel except as contalned- in the 
said représentation in said charter-party and In cable messages from the own- 
ers of said vessel to the aforesaid agents, whlch cable messages were ex- 
hlblted to the libellants prior to the exécution by them of sald chartpr-party, 
and in reliance upon said représentation, the libellants d.uly executed sald 
charter-party. 

The aforesaid représentation so made by the owners of the sald steamship 
Hurstdale, was false and untrue and was known by the said owners to be 
false and untrue when so made. Said steamship Hurstdale was not then a 
vessel, that, under ordlnary conditions and when laden, would steam on an 
average about 8% knots per hour on about 17 tons of best Welsh coal per 24 
hours. 

Fourth: In reliance upon the aforesaid représentation, however, the libel- 
lants executed the aforesaid charter-party as aforesaid, and on or about the 
20th day of May, 1906, sald steamship entered upon such charter-party and 
proceeded on her voyage to the West Coast of South America and return. 

Fifth: Sald steamer arrlved at the Port of Baltimore, U. S. A., on or àbout 
the 22d day of December, 1906, on her return from her voyage to the West 
Coast of South America under said charter-party and the libellants then learn- 
ed for the first time of the mlsrepresentatlon aforesaid. 

Sixth : On sald round voyage, under the aforesaid charter-party, to the West 
Coast of South America and return, the Hurstdale steamed on an average only 
6% knots per hour for the entlre voyage and, in conséquence thereof, was 
greatly delayed both on her outward and homeward voyage to the libellants' 
great loss and damage." 

The claimant and respondent answered with some admissions and 
déniais and as follows: 

"Ninth: Further answering and by way of defence, they allège that the 
steamship Hurstdale was supplled by the libellants with the coal that was 
used whlle the vessel waS engaged under the charter above referred to. Thls 
coal was of an Inf erlor quallty and was not best Welsh coal. Owing to the 
nature ot the business on whlch the vessel was engaged, on the libellants' be- 
half under the above mentioned charter and to the manner in wMcb the busi- 
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ness arrangements of the libellants requlred that It should be carriied on, the 
vessel'B bottom became foui and she dld net encounter the ordlnary conditions 
referred to In the cÈarter In connéetlbib wlth whlch her speed mlght bè as- 
certaln«4< The owners ft^d offlcers (Jfithe vessel did ail that jjbs~reasonable 
and possible to hâve the voyage of the vessel prpsecuted wlt^ th©; ptmost des- 
patch and they hâve duly performed ail the obligations resting on them under 
the aboveinentloned charter party." : ; 

It appears that the steamer was duly delivered to the charterers on 
the 19th day of May at 7:30 a. m. and was employed under the con- 
t'ract for'Over 7 months. The question to bè determined is whether the 
libellants are entitled to recover damages for delay in completing the 
round trîp. 

The rëspondent contends that there were no représentations made 
by the Qwner to the charterers with respect' to speed but what was said 
by the agents of the oWner were merely expressions of opinion be- 
tweentli^tn as agents aiid do not forni any basis for the action. The 
contract was signed "By cable authority from J. Kilgour & Co., Bar- 
ber & Co., Inc., F. B. Mackay, Agents for Owners." The libellants 
went int© the possession of the vessel under this contract, which was 
the resuit 'of cables betWéen the parties. Thèse câblés were shown 
by Bart)e#;& Co, to the libellants befdré the charter party was entered 
into arid tlié fiwthority of Kilgour & Co. to negotiate and close the con- 
tract bas never been questîoned. The owner had regularly received 
and retained tîhe monthly hire. I think therefore that any question of 
authority dh the part of the agents to make the représentations may 
be disre^g^rded and the considération of the dispute, turn upon other 
matt'ers. , ; 

The contract as executed was prepared on one of the regùlar print- 
ed forms tfsed by the libellants in theif biisiness of dèaling on the West 
Coast, The, form contained the printed clause quotedabpve except- 
ing the concktding sentence* "Thèse particulars are not guaranteed," 
which was typewritten^ ' 

The steàni^r'S average speed was about 7 knots. The libellants claim 
that her actiiàl steaming timè was 133 days 3 hours, while if she had 
averaged 8% 4cnots it would bave been only 93 days éi/^ hours, there- 
fore it must be concluded that she was in a similar condition when de- 
livered, The libellants were injured by a deficiéncy in the expected 
speed of, the vessel and the question to be determined is whether the 
représentations of the owner were desigïiedly false and the libellants 
thereby inducèd to make a contract which damaged them in such a 
manner that they were entitied to seek légal redress. 

The owper claims that there were in fact no false représentations and 
the steamer în ail respects complied with the warranties in the con- 
tract. There can be no doubt that the steamer waS seaworthy and 
fulfilled the warranties, unless there was what was équivalent to one 
in the statement that she would make a speed of 8 Vè knots. It was 
not in fact a warranty in view of the wording that the; particulars givr 
en in the part pf the charter çovering the speed of the vessel were not 
guaranteed. It is well understood that in the absence of fraud a state- 
ment as to the speed of a vessel, as well as with respect to the quality 
of an article sold, must be deemed a mère expression of opinion and 
aot a çontïact of warranty. 
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The libellants contend that notwithstanding the express disclaimer of 
any speed guaranty, nevertheless there were f aise représentations made 
by the respondent. The latter contends that even if the statement, 
quotêd above, and similar ones in the cables preceding the charter, can 
be considérée! as représentations, the libellants hâve failed to show by 
a prépondérance of the évidence that they were in fact false. It urges 
that the apparent loss of speed can be accounted for in several ways : 

(a) By an increase in the draft of the vessel, owing to an increased 
immersion through a new f reeboard being granted by Lloyds and per- 
mission to load the vessel 6 inches deeper. 

It appears that negotiations for the charter took place in the latter 
part of April, while the new freeboard was granted and permissioiï 
for deeper loading obtained about May 20th. Therefore the original 
représentations were made before permission was obtained for the 
deeper loading. 

It is true that the figures given show a contemplation that there 
would be a change in the load line, that is a statement that the dead 
weight for cargo and bunker was about 5,250 tons, but the owner 
apparently refused to guarantee this capacity doubtless on account of 
the uncertainty of the increase. It said in cable of April 25th : "She 
will carry about 5,200-5,250 but owners will not guarantee capacity." 
No one knew until after the draft was changed how the vessel would 
be affected by it. As it resulted, the speed was changed considerably 
by reason of the change, said to be a knot and a half to two knots an 
hour, and head seas were encountered continually on the outward voy- 
agé, which affected the speed of a blunt vessel. 

When the charterers were negotiating for the vessel, they knew of 
the proposed change and subsequently, in loading, took advantage of 
it. The master testified that one of the charterer's agents told him 
before the marks were changed they would not hâve paid so much 
for the vessel but upon the underst'anding that she was to carry more 
cargo, "hâve 180 tons more of boat." 

1 (b) The failure of the charterers to supply the steamer with Welsh 
coal affected her speed. 

The cables preceding the contract do not specify the kind of coaî 
but they refer to a consumpfion of "about 17 tons per 24 hours" which 
must hâve meant the "best Welsh coal" contained in the libellants'^ 
form of charter. 

The first coal supplied by the charterers was received in New York. 
It was an American — Eurêka — coal. 

The next was Pocahontas coal received at Norfolk. 

In using Pocahontas coal, the best American coal, it is necessary 
to clean fires twice during a watch, while with Welsh coal one clean- 
ing during that period is suiïicient. 

When fires are cleaned they are out of commission during the pe- 
riod and after cleaning it takes a certain amount of time to bring them 
up again to their full capacity. It results in the loss of steam pressure 
and speed. 

Seventèen tons of the best Welsh coal are considered the équivalent 
of 19 tons of Eurêka coal and of 18 tons of Pocahontas coal. 
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The ijext coal furnished to the steamer was Coronel, a native Chilian 
coal. It is very quick, burning and requires considérable work with 
the boilers. It was said that 20 fons of Welsh coal are équivalent to 
26 of this, in using which it was necessary to clean the fires 3 times 
a watch. Its use involved more labor, as larger quantities are requir- 
ed and it leayes more clinkers than the Welsh. This coal was taken 
on again later and the same trouble encount'ered with it. 

It is not possible to get as good results with inferior coal. It is very 
exhausting to the firemen in hot climates and difficult for them to do 
the necessary amount of work to obtain good speed. 

(ç) The fouling of the bottom of the steamer in the South America 
trade affected her speed. 

She was dry docked and cleaned and painted just before she entered 
upon this charter. When she returned from the voyage her bottom 
was very foui, coat'ed with small shell, mussel and marine growths. 
They were unusual in size, the musSel averaging from 2% to 51^' 
inchés in length and grass from % to 4 inches in length. It was esti- 
mated that thèse growths caused delay from 1 to 2 knots an hour. 
There was ample opportunity for the growths to accumulate as the 
vessel was délayed 14 days af Valparaiso and at Autofogasto nearly 
a month on account of the congestion of shipping there. 

(d) The speed was somewhat affected by weather conditions. 

The steamer encountered head seas constantly on the voyage out 
and while she had good weather on the return voyage, still there was 
delay on account of the weather. On the 29th of June off the river 
Plate she was hove to under slow speed for 32 hours. Excepting this 
instance the weather was good. The master said, however, that he 
met with "high head seas." 

There is no question that the steamer so far as hull and machinery 
were concerned was in an efficient condition and on this voyage at 
times she made the stipulat'ed speed. For example, on June Ist, un- 
der favorable conditions, she made the rate of 9 knots for 10 consécu- 
tive hours and on June 2nd, under the same conditions, she made an 
average of 8l^ knots. And on August 25th and 26th, a speed of from 
8% to 9 knots an hour was maintained. Thèse records were made 
with coal inferior to Welsh and with the increased draft due to her 
marks having been changed. 

On other occasions the steamer had made such speed as would, to 
some extent, justify the owner in believing that she could, under or- 
dinary conditions, maintain an average speed of 8i/è knots an hour. 
Prior to this charter on a voyage from Cardiff to Rio Janeiro, using 
17 t'ons of the best Welsh coal for 24 hours, she ran about 200 miles 
per day, an average of 8.44 knots per hour. On another occasion, 
using North Country, or Newcastle, coal, on a voyage from Leith to 
Rio Janeiro, she averaged 8.7 knots. On a voyage from Calcutta to 
Colombo, with Welsh coal chiefly, she made a speed of between 200 
and 210 knots per day. Thèse voyages were made in 1904 and 1905. 
Thèse instances were doubtless in favoring weather without any con-. 
ditîons adverse to speed, and probably were the only times she reach- 
ed the speed mentioned in the contract but still they afforded the own- 
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er ground for a reasonable belief that she might fulfill such require- 
ment during this contract. In any event, such past performances be- 
ing known, it can scarcely be said that there was any such wilful mis- 
representation of the steamer's speed capacity as would constitute 
fraud, or give a right to recover damages for fraudulent représenta- 
tions. 

When the contract was executed it cont'ained the clause that the 
particulars mentioned therein were not guaranteed. I think this may 
fairly be regarded as a notice to the libellants that they should not! 
rely upon the speed mentioned but must look to other sources for ex- 
act information, if they required it. 

The libel is dismissed. 



KORZIB V. NETHBRIiANDS-AMERICAN STBAM NAVIGATION CO. 

(District Court, S. D. New York. May 8, 1909.) 

ShIPPIKG (§ 166*) — INJUBT to Passengee. 

The libellant, a female passenger about 16 years of âge, went to the 
shlp's pantry to obtain some hot water and In deliverlng a teapot to a 
stewardess It was so handled by the latter that the spout of the pot 
struck and destroyed the glrl's eye. Eeld that the accident was caused 
by the stewardess carelessly or wlllfuUy strlklng the pot and the re- 
spondent was Uable. 
(Ed. Note. — For other cases, see Shlpplng, Dec. Dlg. f 166.*] 
(Syllabus by the Judge.) 

A. Léonard Brougham, for libellant. 

Wing, Putnam & Burlingham, for respondent. 

ADAMS, District Judge. This action was brought by Eufrazia 
Korzib, an infant, by her guardian ad litem, to recover damages, al- 
leged to amount to $30,000, for the loss of her right eye and becoming 
permanently blind and disfigured through the spout of a teapot strik- 
ing it when she went to a room on the respondent's steamship Nieuw 
Amsterdam on or about the 20th day of June, 1907. The injured 
infant was a Polish girl about 16 years of âge, and proceeding from 
Rotterdam to New York. The claim is more f ully set f orth in the libel, 
as follows: 

"Third. That on or about the 15th day of June, 1907, the libellant was 
accepted by the sald Company as a passenger for hlre on board of Its sald 
steamship 'Nieuw Amsterdam' for passage from Rotterdam, HoUand, to the 
Port of New York. 

Fourth. That sald Company thereby undertook and agreed to carry the 
libellant safely and without Injury from sald Rotterdam to the Port of New 
York on Its sald steamship, and undertook and agreed wlth the libellant, who 
was then an Infant of the âge of sixteen years, that its agents, servants and 
employées upon the said steamship would treat her wlth kindness and con- 
sidération and would not do violence to her person or cause her to sustaln 
Personal InJury or come to harm through thelr careless, négligent or Improper 
conduct whlle she was In thelr charge as a passenger upon sald steamship. 

Flfth. That on or about the 20th day of June, 1907, whlle sald steamship 
was upon the hlgh seas on about the slxth day of its trlp from sald Rotterdam 

*For otlieT OMes se* same toplc & l ncubsb lu Sec. t Am. Diss, 1907 to date, & Rep'r Indexe* 
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to tfaejBortfof^S^ëiR^îî'Drk; the libellant! prijcéededtô a place oo sajdjstmwablp, 
wM«rg Bf ljç|{iÇi(>impanyi had provided aud.,«(iuipped a room or çpmpartiqeiit for, 
the,;purppçfi oi iprfaighlûg hot watei* t<> passengèirs on said ship, ùpon thelr 
ap^Mcânori tnèrefor* for their use in mailing tea and for other purposeà^ 
connected wltH tHëir welfarè and comfort, which room or oompartment wa» 
then and there In charge of one of the ferôale employées of said Company ott 
said ship, who, at the time libellant arrived there, was drawing hot water 
for ope pf the other passengers upon said ship; that immediately after 
Said emplo:^ee had glvéri the réceptacle cbntainlng the hot water' ' to this 
other passenger, the llbelMnt presented herself at the wlndow-like opening 
to said rbom or compartment and tendered a teapot to said employée to be- 
Ukewise fllled with hot water, extendlng the same in her right hand across 
the counter at said window and into the said room where said employée was ;. 
and that thereupon, and without any warntng being given to the libellantj^ 
the said employée suddenly struck said teapot violently upon the bottom> 
thereof and knocked it upward and back toward the libellant in such f ashlon 
that the métal spout thereof was caused to strlke and become Imbedded In. 
the libellants rIght eye-ball. 

Slxth. Thàt by reàson of said vcrohgful and improper act of said Company'» 
employée, and without any négligence on the part of the libellant contributing 
thereto, the libellant was caused to lose the sight of her right eye and to 
become permanently blind therein, her face was permanently disflgured and. 
rend^red hl^eous, her optlc nerves and parts of her braln having to do with 
sight w.ere .so: injured and deranged that the sight In her left.èye was Im- 
paired and, a^ected to such an ex;tent thàt she may become blind in her left 
eye alsp> she was caused exçriiciatlng pain and sufifèring in her eyes and head, 
her nervoïl^ System was si^oçkçd and deranged, her chances ofmatrimony 
were destrd:^ed and her future chances of earning her own livlâg were and 
are seriously Impalred by her dlsfigurement and blindness ôceasioned a» 
aforesaid." ' ' 

The answer of the respondent, after admitting the libellânt's allé- 
gations that it was a foreign corporation, engaged in- business as a 
common carrier of passengers, owning the said steanier at the time,. 
and the allégations of the third paragraph of the libel, qubted above,. 
proceeds;as,|ollows: , ; ■ 

"Second: Fpr, answer to . O»® fourth article of said libel, the respondent 
begs leave to ijefer to the passenger ticket or contract of caiTriage issued by: 
the respondent ïot the passage of the libellant from Botterdatû to New York. 

Third: IHm respondent adiaits that oîi or about June 20th, 1907, the libel- 
lant sustatnedi certain injuries while on board the S. S. Nieuw Amsterdam. 
Further anBWfering, It dénies the, correctness, accuracy or truth of each and 
every other aUj^gatiop of the flfth article of said libel, and «lièges that the 
truth as tôéâlfl accident is as foUows: 

The Nienw' Àîiistérdam ■ iB à steel steamshlp of thé finest modem type, 
of 17,250 tons net reglster, built in Belfast, Ireland, in 1906, and was at 
the time of the.ficcident in ail i;espeçts seaworthy and well fltted, equipped 
and supplled* .^pr tjie convèiiièpce of thé women and children passenger» 
in the aïter iqpç>pj^r<;nientB of the Bteerage between decks, the pantry in steer- 
age compartment No. 7 was fltted with apparatùs for furnishing hot water 
and milk, and a.^^eerage stew^pdess was stationed in said pantry, whose duty 
it was to fun4sh inli^ and hot water to st^ch passengers on request No. 7 
pantry is a rpom abbut 7 fept long athwartahlps by about 6 feet wide with & 
rectàngulai: wlBdOl*' opening iijto the steeràge about 3 feet above the floor 
flnd about 4% ,féët long by abôut 4 feet hlgh. Inslde this window there is a 
shelf of the.|9^^1ength as the window. Intiie steerage itself there were a. 
table and two tienqht^ runhlng athwartshlps and the space between the pantry 
window and ithi^flôpàrert benc}} was about B% feet 

On the afte^oon of June àOth, 19(^ a large number of passengers, in- 
cludlng the libellant, were pressing to^^ards, the window and handlng their 
jugs, kettlès and other réceptacles through the window to the stewardess t<y 
be fllled with hot water. As the respondent is inf ormed, the libellant stoodr 
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upon the nearest bench with a kcttle In her hands and attempted to reach 
and lean over and pâst the ôther passengers In front of her, so that she 
-might be served more promptly, and whlle she was thus trylng to get ahead 
of the others, and negligently exposing herself to Injury, the spout of her 
kettle was caused to come in contact with her eye, elther through the jostUng 
of the passengers or the act of some one or more persons among them or 
the motion of the ship or the llbellant's losing her balance, or from ail such 
causes. 

Fourth: The respondent dénies each and every allégation of the sixth and 
seventh articles of said libel. 

Pifth: The respondent dénies any knowledge or Information sufflclent to 
form a belief as to the allégations of article eighth of said libel. 

** * * * * * * • * * « 

Serenth: The accident was not caused or contrlbuted to by any négligence 
on' the part of the respondent or its agents or servants. The Nieuw Am- 
sterdam was in ail respects well found, equipped and manned. The method 
of serving hot water to the passengers above descrlbed was the usual and 
customary method and was entlrely safe and proper. 

Thé injuries sustalned by the libellant were due to the négligence of the 
libellant herself In standing up on a bench and attemptlng to reach and lean 
over past the other crowding and jostling passengers ahead of her whlle 
the ship was in motion, and were due also to the jostling of the passengers 
past whom she wàs trylng to reach or the intentional act of some one or 
more persons amongst them, or to the motion of the sea and the libellant 
losing her balance, or were the resuit of a pure accident which could not hâve 
been foreseen or guarded against by human prudence. 

As soon as the accident oecurred, the shlp's surgeon attended to the libel- 
lant and dld everything that could be done In the treatment of the wound 
and the relievlng the llbellant's sufiEerings, and durlng the remainder of the 
voyage the libellant received every attention and considération that could be 
given her." 

It has been stipulated as follows : 

"It Is agreed between counsel that the pantry on the ship Is seven feet 
long runnlng athwartshlps, by about six feet deep, wIth a rectangular wlndow 
openlhg into the steerage compartment which Is about three feet above the 
floor and Is about four and one-half feet long by about four feet hlgh. That 
Inslde thls window there Is a shelf the same length as the wlndow, about ten 
Inchés Wlde. That In the steerkge compartment itself there was a table with 
a bench on elther side of it runnlng athwartshlps and that the space betweei^ 
the pantry window aad the nearest bench was about four feet." 

A statement of the ship's physician, on the part of the respondent, 
wâs, by consent, received in évidence, as follows: 

"Surgeon of S. S. Rotterdam. Graduate of New York tJnlversity Médical 
School 1892. Hospital Service In New York Lylng-ln Hospital, Gouverneur 
Hospital and Infant Asylum. 

In service HoUand-Ajnerlca Une ten years. Jolned S. S. Rotterdam May 
19th, 1907. Mrs. Van Rhyn, steerage stewardess, brought the girl Bufrasla 
Eorbtz to my office in the evenlng and said her eye had been Injured by the 
spout of a tea kettle. The wound was one runnlng in and up over a quarter 
of an Inch. I gave It an antlseptlc boric dressing. There was nothing else 
to do. Instead of being convex the eye was then concave and In my opinion 
the only thing to do with It was to take It out thus preventing the danger 
of a sympathetlc inflammation in the other eye. The girl was Polish and 
dld not speak English, She was about flve feet high. 

Mrs. Van Rhyn- dld not brlng her to me on any other occasion. She was 
brought by another stewardess." 

The libellant testified, through an interpréter, that she was 16^^ 
years old; that in Juhe, 1907, she boarded the steamship at Rotter- 
dam on ijie day of sailing, which was Friday; that on the follow- 
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ing Thursday in the evening, after supper, she met with the accident; 
that she had been sitting on her bed and heir friend, Mary Przytula, 
came and sat with her, then took a teapot, which she borrowed from 
.one of the other passengers, and left her and came back shortly with- 
out any hpt water; that after a few minutes she went again, and again 
returned without any hot water ; that then, after a few minutes, both 
went for hot water to the place, described above, where hot water 
was giyen out; that she found a woman there, the stewardess, and 
handed the kettle into the window, extending her arm its full length; 
that the woman hit the teapot and the spout flew into the libellant's 
eye ; that at the time Mary was at her side but there were no other 
people there; that the stewardess did not give her any water; that 
as soon as the teapot struck her she yelled out and said to the steward- 
ess: "You are the one that hit me in the eye and put my eye out;" 
that the stewardess then took her aside and wiped her eye, cleaned it 
with cold water ; that the stewardess then took the libellant to the 
room of the stewardess and left her locked up, for about a half an 
hour, when she came and took her to the doctor, who examined and 
bandàged her eye and the stewardess then took her to her berth in 
the steerage; that the stewardess then came back in a few minutes 
with an older man who asked her "whether she put my eye out, wheth- 
er the stewardess put my eye out," and "I answered that she" (the 
stewardess) "put my eye out" ; that the next day she went to the ship's 
hospital and rémained there during the rest of the voyage ; that when 
she reached this country, she went to a hospital and stayed there six 
weeks. On the cross, she said she was alone on the voyage, except- 
ing for Mary, but came to an aunt in this country; that she had never 
been for hot water before; that the stewardess hit the teapot on the 
bottom "and it came over and hit my eye that way"; that she did not 
know whèther the stewardess did it intentionally or nqt; that it "hurt 
me \fery much. * * * It ran right away; it bled." On the re-di- 
rect, she said that her eyelid was not eut. 

Mary Przytula testified that she was between 18 and 19 years of 
âge, nearly 19; that she came to this country on the same ship as the 
libellant; that on Thursday the libellant had her eye hurt, about half 
an hour after supper; that the two were sitting on the bed and the 
witness went for hot water ; that the window was locked the first 
and second time and then both went together, finding the window 
open; that the libellant had the teapot and put her hand in the win- 
dow ; that there was nûbody there but a woman in the room behind 
the window whom the witness had seen giving out water before ; that 
the libellant put the teapot in the window and the witness lopked 
around saying, "It is ail over with my eye;" that the witness was 
then standing "about six steps away," about 3 feet; that when the 
libellant said it was ail over with her eye, "the blood was going down" ; 
that the stewardess then took the libellant to the latter's room to clean 
her eye; that the libellant stood on the floor at the window when she 
had the teapot in her hand; that the libellant was led from the pantry 
and the witness was not permitted to go with her, although she wanted 
to; that she next saw the libellant when she was brought back to 
her bed in the evening, with one eye bandàged ; that that evening the 



EORZIB V. NETHEKLANDS-AMERIOAN STEAM NAVIGATION 00. 9?1 

stewardess came to the bed with an elderly man, who asked the libel- 
lant "if this waitress put her eye out and Eufrazia said that she did, 
that this waitress put out my eye." On the cross, she said that there 
were not a lot of people in the compartment, drinking béer and stand- 
ing around; that the spout of the teapot was higher than its top; 
that she stood three feet from Eufrazia while she was handing in the 
teapot through the window, in doing which, she stretched out her 
arm as far as it would go; that Eufrazia said to the stewardess in 
Polish : "You did that, your hurt my eye ;" that neither she nor the 
libellant had had any trouble with the stewardess. 

The respondent offered in évidence the statement of the ship's phy- 
sician, quoted above, and the déposition of the stewardess. 

The latter deposed that she had been with the respondent line for 
twelve years and on this steamer from April, 1906; that her posi- 
tion required her to look after the women and children, giving them 
hot water and milk; that the pantry was on the middle deck, amid- 
ships; that boiler was in the left hand forward corner of the pantry; 
that the accident to the libellant happened about seven o'clock in the 
evening; that she was injured when she came for her water, which 
she did morning and evening, when she was given as much as she 
wanted ; that she was coming for water ail the time ; that thirty or 
forty people came, and she saw the libellant standing on the top of 
the bench which is fast to the table; that the witness said to her, 
"Get down there or you will get an accident ;" that the libellant pushed 
the kettle toward the witness three or four times and there were a 
great many people there who seemed to be annoyed at her reaching 
over their heads, she was reaching her arm over the heads of others, 
of some 30 or 40 people standing there calling for hot water; that 
the witness said, "Little girl get down, if you don't you will get no hot 
water;" that she came back and the witness said the same thing three 
or four times ; that "she was laying with her hands on the top of their 
heads to get the water ; she wanted to be first to push the kettle to- 
wards me; she wanted to push the kettle like that (indicating) and 
some one came and lifted her arm and pushed the kettle up, one of the 
passengers that came for hot water, and I saw her go away." She 
was then asked: "Did you know her eye had been injured then?" to 
which she replied: » 

"A. I heard some noise outslde, and I opened the door and I said, 'What Is 
the matter?' They said, 'You done that.' I said, 'I, are you crazy; how 
do you get that?' I said, 'I eouldn't reach you, how could I hâve done It?' 
and I took her arm and brlng her to the doctor becausè It is not my custom 
to quarrel with young people. Q. What was the matter wlth her eye? A. 
I saw blood. Q. Which eye was It? A. I thlnk It was the left eye. Q. Dld 
you see the spout of the kettle drlven Into her eye? A. I didn't aee It" 

The witness then said she took the girl into the pantry, shutting "the 
door because a lot of people were coming," and took her to the doc- 
tor, the same moment; being asked if it was true when the girl was 
injured there was nobody at the window excepf one man and one other 
young girl she said: 

"A. It was full of people, and therefore she laid her hands on the heads 
of others ; she was In the rear of the other people." 
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She fttrtherisaidî ;' 

"Q. Is It ttue tHkt the glrl Bufrazlâ Korzlb, reachefl In her kettle, that yoù 
sruck It up, and drove the spoot Intô her eye? A. No; I only satd 'go 
away.' Q. Dld you touch her kettleî A. I dld not hâve the kettle. Q. 
While It was In her handa, In the glrl's handa, did you ever touch It? A. 
She had It ail the tlme in her own hands; she couldn't reach me. Q. Did 
you strike tlie teâpot violently on the bbttom and knock it up towards the 
glrl in such a' way that the métal spout struck her eyeî A. I did net touch 
thé kettle; that was the tlme when the other pasfsengers hit her ann. Q. 
Did you eyer tell ànybody that you hurt the girl's eyeî A. I couldn't teU that ; 
I didn't do it" 

The testimony of the stewardess was not satisfactory or persuasive 
of the truth of her account of the matter and I think that given by 
the girls should prevail. 

Whether this accident was çaused by some careless act on the part 
of the stewardess or through some exhibition of temper is not shown 
but enough appears to be cojivincing that the vessel's agents did not 
perform their iull duty to this passenger. 

There will be a decree for the libellant, with an order of référence. 



FEANK V. LEOPOLD & PERON CO. et al. 

{Circuit Court, N. D. Callfornia. March 29, 1909.) 

No. 14,850. 

1. Bemoval çr Causes (§ 19*)— I^junction Aoainst United States Mab- 

SHA]>-GBOtJi?DS— "Case àbisinq Undeb Laws of United States." 
Wheré thé United States marshal In his officiai capaclty levied on real 
estate under. an exécution Issued out of the fédéral court, an Injunction 
Issued by a «tate court restralnlng the marshal from proceedlng further 
under the writ was removable to the United States Circuit Ôourt as a 
"case arisihg under, the laWs of the United States," though the marshal 
was jolkièd as à défendant Wlth one over whom jurisdlctlon was dépend- 
ent on bthèt considérations, it being Immaterlal that: there was no di- 
verslty pf cltlzenshlp. 
[Ed. Note-p-For other cases, see Kemoval of Causes, Dec. Dlg. i 19.*] 

2. Courts (f 497*)^Fbdebai, Coubts— JuBisnicraoN— Seizube or Pbopeety— 

iNTEBtKEENCE BY State GOUBT. 

Propeçrty seized by a Ûnltëd States marshal in Satisfaction of a writ 
issued by the fédéral court was in eustodla legis and within the ex"- 
cluslve jurlsdiction of such court, without référence to the rlghts of the 
contending,Pjarties to the property, seized, and hence a state court had 
no jurls3lçtlb|:i, thereafter to restjràiï the marshal from proceedlng fur- 
ther under th^ï Writ. 

[Ed. Motè.y—'^ot other cases, seé Courts, Cent. Dig. |§ 1396-1398; Dec. 
■,. Dig. S,497.*-',/' ■ 

Jurisdlctlon as affected by; possession of the subject-matter, see note 
to Adams t, Merpantile Trust Co., J5 C. C A. 6.] 

S. INJUNOTIQN (§ 169*)— Motion to. Dissolve— Time— Objection. 

: An objection that a motion to dissolve an injunction was prematurely 
' made because : presçuted before ttie .first day of the next ensuing term 
after flllng ^he record in the fédéral Circuit Court on renioval from the 
State court beçamé unsustalnable àrtèr the flrst day of ilie tenu had pass- 
ed, as the motion could be then treated as'having been ma.de at the cur- 
rent term. 
[Ed.,Notie.rr-l'or othor cases, see Injunction, Dec. Dig. S 169.*] 

*For otber caiei see nome toplc & } numbbb In Dec. & Am. Biga. 1907 to date, ft Rep'r Indexes 
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lûEqmty. 

The défendant Leopold & Feron Company obtalned a Judgment !n thts court 
«gàlnpt George Frank, the husband of thls plalntlfe, and thereaf ter the de- 
fendant Elllott, acting In hls officiai capacity as United States marshal for 
this district, under and by vlrtue of a wrlt of exécution duly issued out of 
thlë court, levled npon certain real estate situate In the county of Santa 
•Clara as the property of sald George Frank, and advertlsed the same for sale 
in satisfaction bî such Judgment Thereupon the plalhtlfC hereln, Margaret 
Frank, commenced thls action In the superlôr court of Santa Clara county, 
àlleglng the real estate In question to be her separate property and that a 
Baie thereof under the exécution would cast a cloud upon her tltle, and pro- 
cured an Injunctlon to be therein Issued by the state court restralnlng the 
^marshal from proceedlng further under the wrlt In due time after the service 
of the Injunctlon upon hlm the défendant Elllott procured the cause to be re- 
moved to thls court, and upon the flUng of the record hère moved for an order 
■dlssolvlng the Injunctlon as one not competently wlthln the power of the state 
court to grant Thls motion was antagonlzed by a counter motion on behalf 
of the plalntlfl to remand the cause to the state court on the ground that thls 
-court has no jurlsdlctlon for lack of dlverslty of citlzenshlp of the parties or 
the existence of any fédéral question. Thèse motions hâve been argued and 
submitted together, and may be so considered. 

Mastick & Partridge, for plaintiff. 

Robert T. Devlin, U. S. Atty., and Campbell, Metson, Drew, Oat- 
man & McKenzie, for défendants. 

■ VAN FLEET, District Judge (after stating the facts as above). 
1. The motion to remand must be denied; The jurisdiction of this court 
under the facts disclosed by the record does not dépend upon diversity 
of citizenship. It appears affirmatively both from the complaint and 
the pétition for removal that the action of the défendant Elliott sought 
to be enjoined was taken by him in his officiai capacity as the marshal 
of this district and in obédience to the mandate of a writ regularly is- 
sued out of this court commanding him to proceed and satisfy its 
judgment. The marshal was therefore proceeding in the discharge 
of a duty imposed upon him by the laws of the United States, and 
the case made is one arising under the laws of the United States and 
as such removable from the state court. Bock v. Perkins, 139 U. S. 
628, 11 Sup. et. 677, 35 L. Ed. 314. 

In that case it is sàid that a case "depending upon the inquiry wheth- 
er a marshal or his deputy has rightfully executed a lawful precept 
^lirected to the former from a court of the United States is one aris- 
ing under the laws of the United States ; for, as this court has said, 
'Cases arising under the laws of the United States are such as grow 
out of the législation of Congress, whether they constitute the right 
•or privilège, or claim or protection, or défense of the party, in whole 
or in part, by whom they are asserted.' Tennessee v. Davis, 100 U. 
S. 267, 264, 25 L. Ed. 648; Railroad Co. v. Mississippi, 102 U. S. 
135, 141, 26 L. Ed. 96." 

Nor does it afifect the right of removal in such a case that the mar- 
shal is joined as défendant with one over whom jurisdiction is dépend- 
ant upon other considérations. "Had the action been brought against 
the marshal alone, there can be no doubt that the Circuit Court would 
hâve had jurisdiction of the case as one arising under the Constitu- 
tion and laws of the United States. Feibelmann v. Packard, 109 U. 
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S. 841, 3 Sup. et. 289, 27 L. Ed. 984; Bachrack v. Norton, 132 U. 
S. 337* lOSup, Çt. 106, 33 L. Ed. 377. It is true that in thèse cases the 
action was against the marshal and the sureties upon his bond; but 
there is no différence in principle. The right of action in both cases 
is given by the làws of the United States, which make the marshal 
responsible for trespasses committed by him in his officiai character. 
Bock V. Perkins, 139 U. S. 628, 11 Sup. Ct. 677, 35 L. Ed. 314; Buck 
V. Colbath, 3 Wall. 334, 18 L. Ed. 257; Texas & Pacific Railway v. 
Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. Ed. 829. If suits against 
a bank or railways chartered by-Congress are suits arising under the 
laws of the United States, as we held in Osbom v. U. S. Bank, 9 
Wheat. 738, 6 L. Ed. 204, and in Pacific Railway Removal Cases, 115 
U. S. 1, 5 Sup. Ct. 1113, 27 L. Ed. 319, with even greater reason must 
it be considered that a suit against a marshal of the United States for 
acts done in his officiai capacity falls within the same category." Son- 
nentheil v; Moerlein Brewing Co., 172 U. S. 401, 19 Sup. Ct. 233, 43 
h. Ed. 492. • 

2. As to the motion to dissolve the injunction, it is, I think, disposed 
of by the principles ànnounced by the Suprême Court in Freeman v. 
Howe, 24 How. 461, 16 L. Ed. 749; and that, applying those prin- 
ciples to the facts of this case, it must be held that the state court 
was without compétent authority to interfère by its injunction with 
the exécution of the process of this court. The doctrine of that case 
is that where property is first seized into the control of a fédéral court 
through its proper officers in obédience to the requirements of its 
process, mesne, or final, that court is clothed with full, plenary, and 
exclusive jurisdiction to détermine every question arising out of the 
circumstances as to the propriety of such seizure, and the liability of 
the property to the claim made against it ; that the property is in 
custodia legis, and that any attempt by a state court to interfère with 
such property while it so remains ■ in the custody and control of the 
fédéral tribunal is an unauthorized' interférence with the jurisdiction 
of the latter and without right; that this exclusive jurisdiction in the 
fédéral court does not dépend at ail upon the rights of the contend- 
ing parties to the property seized, but solely upon the question which 
jurisdiction has first attached by a seizure and custody of the property 
under its process ; and that any controversy over the ownership of 
the property growing out of a claim, as hère, that it does not belong 
to the party for whose obligation it is sought to be taken, is a ques- 
tion for the court which has first taken it into its control; and the 
method for presenting that question to the court for détermination is 
clearly pointed out. In an exhaustive discussion of this question of 
conflicting jurisdiction between fédéral and state courts arising out of 
circumstances which make a case not distinguishable in principle from 
that presented hère, Mr. Justice Nelson, speaking for the court, says: 

"Another and main ground relled on by the défendants In error Is that the 
process lu the présent Instance was directed against the property of the rall- 
road Company, and conferred no authority upon the marshal to take the prop- 
erty of the plalntlffs In the replevin suit. But this Involves a question of 
right and tltle to the property under the fédéral process, and whlch It belongs 
to the fédéral, not the state, courts to détermine. This is now admltted ; for, 
though a point Is made in the brlef by the counsel for the défendant In error 



FKANK V. LBOPOLD A FEBON CO. Ô25 

that thls court had no jurlsdlctlon of the case, it was glven up on the argu- 
ment And in the condition of tlie présent case more than thls Is Involved ; 
for the property having been seized under the process of attacbinent, and In 
the custody of the marshal, and the right to hold it being a question belonging 
to the fédéral court, under whose process it was seized, to détermine, there 
was no authorlty, as we hâve seen, under the process of the state court, to 
interfère with It. We agrée wlth Mr. Justice Grier, in Peck et al. v. Jenness 
et al., 7 How. 624, 625, 12 h. .Ed. 841: 'It Is a doctrine of law too long es- 
tabllshed to requlre citations of authorlties, that where a court bas jurisdic- 
tlon it bas a right to décide every question whlch occurs in the cause; and, 
whether Its décision be correct or otherwise, Its Judgment till reversed is re- 
garded as bindlng In every court ; and that where the jarlsdictlon of a court, 
and the right of a plalntlff to prosecute his suit In It, hâve once attached, 
that right cannot be arrested or taken away by proceedings in another court.' 
'Neither can one take the property from the custody of the other by replevln, 
or any other process; for thls would produce a conflict extremely embar- 
rassing to the administration of Justice.' " 

Thèse principles hâve been repeatedly reaffirmed, and in no respect 
modified. In Covell v. Heyman, 111 U. S. 176, 4 Sup. Ct. 355, 28 L. 
Ed. 390, Freeman v. Howe is extensively reviewed, and the effect of 
that case thus stated : 

"The point of the décision in Freeman v. Howe, supra, is that when prop- 
erty is taken and held under process, mesne or final, of a court of the United 
States, it Is in the custody of the law, and wlthln the exclusive jurlsdictlon 
of the court from which the process has issued, for the purposes of the writ ; 
that the possession of the offlcer cannot be dlsturbed by process from any 
State court, because to dlsturb that possession would be to invade the Juris- 
dlctlon of the court by whose command it is held, and to violate the law 
which that jurlsdictlon is appointed to admlnlster; that any person, not a 
party to the suit or Judgment, whose property has been wrongfully, but under 
color of process, taken and wlthheld, may prosecute, by ancillary proceedlngs, 
in the court whence the process issued, hls remedy for restitution of the 
property or its proceeds, whlle remaining In the control of that court; but 
that ail other remédies to whlch he may be entitled, against officers or par- 
ties, not involving the withdrawal of the property or its proceeds, from the 
custody of the offlcer and the Jurlsdictlon of the court, he may pursue in any 
tribunal, state or fédéral, having Jurlsdictlon over the parties and the subject- 
matter. And, vice versa, the same prlnclple protects the possession of prop- 
erty whlle thus held, by process issulng from state courts, against any dis- 
turbance under process of the courts of the United States; exceptlng, of 
course, those cases whereln the latter exercise Jurlsdlctlon for the purpose 
of enforcing the supremacy of the Constitution and laws of the United States." 

See, also, Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 
L. Ed. 145. 

The case of Buck v. Colbath, 3 Wall. 334, 18 L. Ed. 257, does not 
modify the rule of Freeman v. Howe, but further defines and dis- 
tinguishes it, and, as stated in Covell v. Heyman, "checked and cor- 
rected an attempted misapplication of its principle, which, if permit- 
ted, would cover actions against the ofEcer for trespasses, not involv- 
ing any interférence with the property itself while in his possession." 
In Buck V. Colbath the marshal had taken goods under an attachment 
which were not the property of the défendants in the attachment, 
and the rightful owner, ignoring his right to a return of the goods, 
sued the marshal in trespass for damages. The marshal merely plead- 
ed in défense the taking of the property in his officiai capacity, but 
did not aver that they were the goods of the défendants. It was held 
that the case did not fall within the doctrine of Freeman v. Howe, 
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sinceitîdid notiseek to disturb the possession or control of the prop- 
erty in thfe hâhds -of the fedCFalcdtirt; and that, as thegoods were 
seized uij(4^;ii|.'%rît which dîd: ii;!?* require the riiarshàl to take that 
spécifie pfôp^TO, he took thçmàthis péril,,, and wàsliable for his 
trespass in anjr: court of compétent jurisdiction. 

The objection that the rnotion to dissolve the injonction was pre- 
maturely'iii^fe as having beeri presented ■ bef ore the first day of the 
next ensujng 't'^irrii after the fijing of the record hère cânnot be sus- 
tained. If the objection everpossessed any merit, it bas faded out 
since the first day of the tewi bas passed, and the motion may be 
treated as havingbeen made ât the présent terni; 

It follow^ffoni thèse cQnsideratiot^s that the motion to rçmand the 
<:ause must, as jabove indicated* be denied and that the motion to dis- 
solve the injunction must be grànted. It is «) ordered. 



UNION SWITCH & SIGNAL col v; SPBaElR*. 

(arcult Court, S. D. New York. March 12, ;^.) 

Mastkb ahd Seèvant (S 60*)— Wbonoful Acts of Seevant-^aebtino Away 
ConfideStial Documents . oIf Masteb. 

An empïpyS, 911 the tertnlBiàtion of Ms employaient, bas no rlght to 
carry Rway tetords or documents contalnlng trftde secrets or other con- 
fldentlal Jnkttèrs relàtlng tô' the master's business; aûd If he does so a 
court bf ëqult^ wlU graiit relief by requlrlng hlm to ireturn the same and 
enjolning film from uslhg or cominunlcatlng thëlr contents to others. 

[Ed. Note.— For other cases, see Master and ^ervailtii Dec. Dlg. { 60.*] 

In Equity. 

Thos. W. Bàkewell, for complainant. 
Solomon Hanford, for défendant. 

MARTIN, District Judge. The défendant was in the complain- 
ant's employ from January 1, 1900, to February 14, 1905, with a sal- 
.ary ranging from $3,300 to $4,200 par year. He was in gênera! 
charge of the New York office of the complainant, and his duties re- 
quired him to attend to the supervision and construction work of 
what is hère termed the "Eàstern District," being that portion of the 
United States east of Pittsburg. His position was somewhat of a 
■Confidentiàl chàràcter. The New York office was under his charge, 
and he had accçss to the records, confidentiàl and dtherwise. Of the 
work performed by the complainant company during the services 
•of the défendant was the installation of an automatic block signaling 
System on the Boston Ele;vâtéd Railroad Unes and the Interborough 
Rapid Transit Company, thé New York subway. Copies of reports, 
letters, diagrams, blue prints, and photographs relating to the com- 
plainant's bniiness the défendant kept in a so-called personal file. The 
défendant vdluntàrily dosed his services for the plaintiff and toôk 
away with him said file, containing the documents aforesaid, without 
the knowledgeôr consent bf the complainant, and subsequently made 

-•FoT otber easessM aame tol^ic A 1 mniBiB In Dec..& Am. Dtsa. 1907 to date, ft Rep'r Indexa» 



IN EE leWkowicz. 927 

use of them in aid of the complainant's competitors and parties who 
were in litigation with the complainant. This bill was brought to 
compel the défendant to deliver to the complainant the letters, rec- 
ords, and reports, and copies thereof, belonging to the complainant, 
that were so taken from the complainant by the défendant, and pray- 
ing for a writ of injunction restraining the défendant, his clerks, etc., 
from any further use of said documents, and from disclosing the same 
to others in violation of the orator's rights, and that there may be 
an accounting to assess damages suffered by the complainant. 

Some of the articles involved in this proceeding were photographs 
and blue prints made public by the complainant, and upon hearing 
were not urged to be included in the decree. Aside from those arti- 
cles, I am satisfied, from an examination of the exhibits and the évi- 
dence, that they are the property of the complainant, and that the 
defendant's possession thereof is unjust and unlawful. It is unnec- 
essary in this case to discuss the distinction between carrying away 
and making use of mental information and carrying away and making 
use of documents! The facts in this case only apply to the latter, which 
is a plain violation of the complainant's rights. In Keene v. Wheatley 
et al'., 14 Fed. Cas. 181 (Case No. 7,644), Judge Cadawalader uses 
this language: 

"In the administration of équitable Jurisprudence, Improper dlsclosures of 
the knowlédge of primary résulta of mental development, whether the con- 
tents of literary compositions, or oral dlsclosures, or secrets of Inventions, or 
Improper dlsclosures of knowlédge acqulred In professlonal relations, or In 
those of service or agency, are prevented and redressed on prlnciples of gên- 
erai appUcabllIty." 

I regard this as sound law, and it well applies to the facts in the 
case at bar. The complainant may hâve decree that the défendant de- . 
liver to the complainant such of the exhibits, including originals and 
copies, as were not of a public nature, and that the défendant and his 
clerks, attorneys, servants, agents, and workmen, be restrained from 
further use, in any manner, of said exhibits, with costs. 
, The complainant's prayer for an accounting for damages is not in- 
sisted upon, and therefore not to be included in the decree. 



In re LBWKOWIOZ. 
(District Court, S. D. New York. Aprll 28, 1909.) 

AUENS (§ 68*) — Natubalization— Declabation of Intention— Amendment. 

A déclaration of Intention to become a citizen, and to renounce alle- 
glance, erroneously all^lng that the allen was a native of France, when. 
In fact, he was a subject of the czar or emperor of Russla, could not be 
amended nune pro tune, elther by the court In whIch the déclaration was 
flled or by- the petltloner so as to show the true fact. 

[Bîd. Note. — ^For other cases, see Aliéna, Cent Dig. { 139; Dec. DIg. ( 
68.*] 

On Final Hearing of Pétition, 

Hugh Govern, Asst. U. S. Atty. 

HOUGH, District Judge. Lewkowîcz executed a déclaration of 
intent to become a citizen of the United States in April, 1905, in the 

*For othar cases see same toplc & i kumbbb In Dec. tt Am. Dlgs. 1907 to date, & Rep'r Indexe» 



928 169 PBDEKAIj BEPpR^JER. 

circuit court ofSt. Louis, Mo. According to the records of that court, 
he then deposed that he was a native of France, and it was his intention 
to renounce allegiance, etc., to the republic çt France., The appHcant, 
having removed to New York, prepared to exécute his pétition for 
final papers in this court, and then discovered that his déclaration of 
intent was erroneous, in that he is not a native of France, but of Rus- 
sia. Thereupon he employed an attorney, who procured from the 
circuit court afpresaid an order amending the déclaration of intent 
by changing its entire substance so that as amended it reads that the 
déclarant was a native of Russia,;and that it was his intention to re- 
nounce ail allegiance, etc., to the "empire of Russia." The applicant 
explains this occurrence by stating that he was born in Russian Roland, 
that before he was four years old he was taken to France, and with 
the exception of a f ew months spent in England he lived in that coun- 
try until he came to the United States; that in 1905 he did not under- 
stand English at ail well, and in making his déclaration of intent he 
used an interpréter who asked him, not wherè he was born, but where 
he "came from." To this he replied "France," and the déclaration 
was prepared for his signature and vérification without further ex- 
amination. 

Under some of the décisions (Ex parte Smith, 8 Blackf. [Ind.] 395) 
even the amended déclaration is insufficient, in that it déclares L,ew- 
kowicz to be a subject of the Russian empire, and not of the czar or 
emperor of Rùssia. But I am further of the opinion that the so- 
called amendrnent was beyond the power ôf any court to grant. The 
déclaration as drawn was a complète and intelligible document. It 
may not hâve been true — I do not think it was true — but such as it 
was it contained no clérical error, and it is going much too far to 
•ask any court to correct the error of the applicant or his interpréter, 
and thus to manufacture ah entirely new paper. 

The statute, in substance, tequires that a true déclaration of intent 
must be executéd and filed the requisite length of time before pétition 
made. That was not done in this case, and the circuit court of St. 
Louis, Mo., cannot do it nunc pro tune any more than can the peti- 
tioner himself. 

Lewkowicz's application must be denied, without préjudice to re- 
newal. 
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WALTEB A. WOOD GO. v. EUBANKS. 

(Circuit Court of Appeals, Fourth Circuit February 15, 1909.) 

No. 820. 

L Bankbuptct (§ 151*) — RiQHTS OF Trustée. 

A bankrupt's trustée occuples tUe same relation to the créditer that 
tlie bankrupt sustained prior to the date of the adjudication. 

[BM. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 193; Dec. 
Dlg. § 151.*] 
2. Banketjpoxjt (§ 140*) — Title and Rights or ïbtjsteb— Contbact— Con- 

STKUCTION. 

A contract by whleh petltloner fumished certain Implements to the 
bankrupt provlded that ail goods on hand and the proceeds of the sales of 
ail goods received under the contract, whether conslsting o( notes, cash, 
or book accounts, the bankrupt agreed to hold as collatéral securlty, in 
trust for the beneflt of petltloner, untll ail obligations under the contract 
due petltloner from the bankrupt had been paid in cash. Held, that such 
agreement constltuted an enforceable trust as between the bankrupt and 
his trustée, and not a condltional sale. 

[Ed. Note. — Por other cases, seo Bankruptcy, Dec. Dlg. § 140.*] 
8. Ohattel Mortgages (§ 84*) — Valid Intee Fautes— Registbation. 

Under the laws of North Carollna, a chattel mortgage Is valid between 
the parties wlthout reglstratlon. 

[EJd. Note. — For other cases, see Chattel Mortgages, Cent Dlg. { 152; 
Dec. Dlg. § 84.*] 

4. Saxes (| 465*) — Conditional Saxes— Regibtration. 

Under the law of North Carolina, a condltional sale Is valid between 
the parties wlthout reglstratlon. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. § 1353; Dec. Dlg. | 
465.*] 

6. Courts (i 366*) — Décisions of State Courts— Bules or Décision. 

ïhe valldlty of an unreglstered mortgage as between the parties Is a 

question as to whlch the décisions of the higbest courts of the Btates are 

controlllng on the fédéral courts sltting thereln. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 366.» 
Conclusiveness of judgment between fédéral and state courts, see notes 

to Kansas City, Ft S. & M. B. Co. v. Morgan, 21 C. C. A. 478; Union 

& Plantera' Bank v. City of Memphis, 49 C. C. A. 468:] 

On Pétition to Superintend and Revise, in Matter of Law, Proceed- 
ings of the District Court of the United States for the Western Dis- 
trict of North Carolina, at Statesville. 

Thls la a pétition to superintend and revise In a matter of law the proceed- 
Ings of the court in bankruptcy for the Western district of North Carolina, 
On October 16, 1906, a contract was made between the Walter A. Wood Com- 
pany and the Implement & Supply Company by whlch certain goods of the 
former were sold and delivered to the latter. Aa a part of said contract, 
the Implement & Supply Company made the followlng agreement: 

"AU goods on hand, and the proceeds of ail sales of ail goods received under 
thls contract, whether such proceeds of sales conslst of notes, cash or book 
accounts, the party of the second part agrées to hold as collatéral securlty In 
trust and for the benefit of the party of the flrst part, untll ail obligations 
hereunder due party of the flrst part from party of the second part are pald 
In cash." 

*For otber casen ses same toplc & } nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
169 F.— 59 
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The Implement & Supply Company purchased goods from the Walter A. 
Wood Company, ariâ'feold the same to Its customers on time, and took certain 
promlssory notes and mortgages therefor aggregating $524.90, whlch Identlfled 
as such àtô nOwln tàe possession o( the trustée in banJtruptcy. The said 
the Implement & Supply Company still owes the Walter A. Wood Company 
for the whole of the contract priée of the goods sold and dellvered to It under 
said contract. 

Upon the foregolng facts, the Walter A. Wood Company moved before W. 
O. Erf^fln, Bsq., référée Kn bankruptcy, for an order directing H. M. Eubanks, 
trustée in bankruptcy of said the Implement & Supply Company, to turn over 
said notes and mortgages, amounting to $524.90, under the provisions of the 
contract àf oresald. The i:ef eree declinèd to make such order, and the Walter 
A. Wood Company excepted and appealed to the District Judge, who, after 
heàring the same, overruled the objections and exceptions of the appellant, 
and made an order affirming the order and ruUngs of the said référée in 
bankruptcy, 

Charles H. Armfield and Wilfred D. Turner, for petitîoner. 

Bfifore PRITCHARD, Circuit Judge, and MORRIS and BRAW- 
LEY, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). To 
properly^^etermine the questions învolved in the controversy now be- 
fore Us, it becomes nécéssary to âscertain the nature of the contract 
bètweeijthe Walter A. Wood Compâily and the Implement & Supply 
Comliany. This contract being in writing, free from ambiguity and 
plain in its terms, it is, purely a questioln of law as to its interprétation. 
Hencfiithis case cornes before us on a pétition to super intend and re- 
vise in matters of law the proceedings of the District Court. The 
référée found the folldwing facts and conclusions of law: 

"(1) That the Walter A. Wood Company sold to the bankrupt, under con- 
tract di]ted 17th day of October, 1906, certain machlhery and implementa de- 
scribed't;hèrein; that the same was absolute, and not conditlonal or by way 
of coris'ignment. 

"(2) That said contract of sale was nôrer reglsteréd. 

"(3) That said contract, whlch was slgned by the bankrupt corporation, 
contalned the foUowlng clause: 'Ail goods on hand, and the proceeds of ail 
sales 'of igoods reeeived under thls contract, whether stich proceeds of sales 
conslst of notes, cash or bOok accounts, the party of the second part agrées 
to hold as collatéral seeurity In trust and for the beneflt of the party of the 
' firçt p&p^j untll ail obligations hereunder due party of the flrst part from the 
pajrty of the second part are paid in cash.' 

"(4) Thât the total Indébtfedness of the implement & Supply Company for 
said machlnery is stiU due and unpaid. 

"(5) That certain of sald machines and Implements were sold by the bank- 
rupt in due course of trade for cash, and that the money arislng from said 
sale waÉ déposited by said company to its gênerai crédit in the First National 
Bank tit' StatesvlUe, and sild money was used by the bankrupt as other funds 
belonginiî' to it; and that certain of said machines and Implements were 
sold by the bankrupt on crédit or partly on crédit; and that part of the pro- 
ceeds of sale was evidenced by notes taken by the bankrupt and payable to 
bankrupt's order, and by a book account against one Turner Jennings for 
thlrty'<^(^ dollars; that said notes and book accounts hâve been fully iden- 
tlfled; that the aggregate amount thereof is $524.90, and that a true list 
thereof ài^ars in the accompanying pétition of the sald Walter A. Wood 
Company. 

"(6) That sald notes were in possession of the bankrupt at the tlme of the 
adjudication, were embraced in the schedule, and are now in the possession 
ot the trustée in bankruptcy, 
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"Conclusions of Law. 

"Upon the foregolng facts I conclude: 

"(1) That the contract between the petltlonlng credltors and the banknipt 
dld not constitute a valld pledge of the choses In action, for that there was 
ao delivery to the pledgee or to any third party for Its use. 

"(2) That the same dld not constitute a valld mortgage as agalnst the 
trustée, for that it was not reglstered. 

"(3) That It did not constitute such an équitable lien as could be enforced 
agalnst the trustée in bankruptcy." 

That portion of the contract which is pertinent to the question pré- 
sentée! hère reads as follows: 

"Ali goods on hand, and the proceeds of ail sales of ail goods recelved under 
thls contract, whether such proceeds of sales consist of notes, cash, or book 
accounts, the party of the second part agrées to hold as collatéral securlty In 
trust and for the beneflt of the party of the flrst part untll ail obligations 
hereunder due party of the flrst part from the party of the second part are 
paid in cash." 

Under the terms of this contract, the Implement & Supply Com- 
pany purchased certain goods of the Walter A. Wood Company with 
the distinct agreement at the time of such purchase that the Implement 
& Supply Company would hold ail goods on hand, the proceeds of sales 
consisting of notes, cash, or book accounts, as collatéral security, in 
trust for the Walter A. Wood Company, until ail the obligations under 
the contract should be paid in full in cash. It was clearly the inten- 
tion of the parties that the goods sold and delivered to the Implement 
& Supply Company and the proceeds arising from the sale thereof 
should be held in trust for the exclusive use and benefit of the Walter 
A. Wood Company until the obligations incurred thereunder should 
be fully discharged by the payment of the same in cash. Pursuant to 
this agreement, the Implement & Supply Company, at the time it 
was adjudged a bankrupt, held certain notes taken in payment for 
goods sold to the bankrupt by the petitioner, and those notes went 
into the hands of the trustée, as shown by the referee's report. 

It is well settled that the trustée of a bankrupt stands in the shoes 
of the bankrupt, and occupies the same relation to the créditer that the 
bankrupt sustained prior to the date on which he was adjudged a 
bankrupt. Therefore, in dealing with this question, we will consider 
the trustée as possessing ail the rights of the bankrupt, and for the 
time being acting in his stead. "A trustée in bankruptcy gets no better 
title than that which the bankrupt had, and is not a subséquent pur- 
chaser in good faith within the meaning of section 112 of chapter 418, 
p. 540, of the Statutes of 1897 of New York, and, as a vendor's title 
under a conditional sale is good against the bankrupt, it is also good 
against the trustée." Hewit v. Berlin Machine Works, 194 U. S. 296, 
24 Sup. et. 690, 48 L. Ed. 986. 

The Suprême Court of the United States, in the case of Thomas v. 
Taggart, 209 U. S. 389, 28 Sup. Ct. 520, 52 L,. Ed. 845, speaking 
through Justice Day, says : 

"The rule Is generally recognlzed that If the title to property claimed Is 
good as against the bankrupt and his creditors, at the time the trustee'a 
title accrued, the title does not pass and the property should be restored to its 
true owner; or, If the property has been sold, the proceeds of the sale takes 
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the place of the property. LoTelaïQ'd on BankrUptey (3d Ed.) § 152; Hewlt 
V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct 690, 48 L. Ed. 988 ; York 
Mfg. Oo; V. Cassen, 201 U. 8. 344, 26 Sup. Gt 481, 50 L. Ed. 782." 

While the décisions of the District Courts, as well as those of the 
Circuit Courts of Appeals, are confiicting, y et there are many cases 
in which it is held that an unrecorded conditional sale, if not forbidden 
by the statute, is good betvveen the vendor and the trustée of the bank- 
rupt, upon the theory that the trustée, for the time being, is the repré- 
sentative of the bankrupt, and as such sustains the same relation to 
the vendor that the bankrupt sustained at the time the contract was 
executed. 

Under thé circumstances, the inquîry naturally arises as to whether 
the Walter A. Wood Company and the Implement & Supply Company 
had the right to enter into this contract at the time they did for the 
purposes for which it was intended, and as to the intent and meaning of 
the provisions contained therein. It is not seriously contended that the 
parties did not hâve the right to contract, which leaves only the ques- 
tion as to the scope and extent of such contract. The court below sus- 
tained the conclusions of the référée to the effect that the contract 
between the petitioning creditors and the bankrupt did not constitute 
a valid pledge of the choses in action, for that there was no delivery 
to the pîedgee or to any third party for its use ; that the same did not 
constitute a valid mortgage as against the trustée, for that it was not 
registered; that it did not constitute such an équitable lien as could 
be enforçed against the trustée in bankruptcy. 

We do nôt deem it necessary to pass upon the ruling of the court 
as respects the first conclusion of the référée, and will therefore con- 
fine ourselyes to the second and third conclusions. The second conclu- 
sion, that the contract "did not constitute a valid mortgage as against 
the trustée, for that it was not registered," is, in our opinion, erro- 
neous, îft view of the facts and circumstances sufrounding this trans- 
action. While it is not necessary to a proper détermination, of this 
cause tp pass upon the question as to whether this agreement consti- 
tuted a valid mortgage under the laws of North Carolina, yet if it 
were a mortgage under the laws of that state, it would be valid inter 
partes without registratioii. Under the laws of that state, mortgages, 
deeds of trust, etc., are valid and enforceable between the original 
parties without registration. Wallace v. Cohen, 111 N. C. 106, 15 
S. E. 892; Bufïkin v. Eàson, 110 N. C. 264, 14 S. E. 749; Todd v. 
Outlâw,'79 N. C. S35. 

It has likewise been héld by the courts of North Carolina that a 
conditibtial sale is good inter partes without registration. In the case 
of Williams V. Jones, 95 N. C. 506, the court said: 

"There ia no prlnclple better settled than that, as between the parties, a 
mortgàgë is talld Without registration (Leggett v. Bullock, 44 N. 0. 283); 
and It iB so laid dôwn In Joues on Mbrtgages. 'Of course,' says that author, 
'the recording of a mortgage is not necessary as against the mortgagor, and, 
even in those states where it Is proyldpd by statute that a mortgage shall be 
recordèd Vltiiin a speclfled time, it Is stlll valid between the parties until 
registered.' Section 107. And it is malntalned by the same author. In section 
545, that a inoi^tgage may be recorded after the death of the mortgagar, if 
he has ta his lifetime made delivery df it. Hls gênerai creditors canuot, for 
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that reàson, clalm that the mortgage was Inoperatlye as against them. Such 
a mortgage is good and bindlng upon the heir In llke manner as upon the mort- 
g&gor, and the same prlnciple appliea to chattel mortgages. Neither the heir 
In the one case, nor the admlnistrator In the other, Is a thlrd person, but rep- 
résenta the intestate, and has no better title than he had. Jones on Ohattel 
Mortgages, § 239. The same prindple applies to assignées in bankruptcy. 
Tbough they are held to be trustées for the creditors, yet they stand in the 
place ot the banlirupt, and they can take in no better manner than he could. 
They take subject to wbatever equity the bankrupt was entitled to." 

This being a question to be determined by the laws of North Car- 
olina, the décisions of the highest court of that state construing the 
same are controlling. 

In the case of Thompson v. Fairbanks, 196 U. S. 523, 25 Sup. Ct. 
308, 49 L. Ed. 577, the court said: 

"Whether and to what extent a mortgage of this kind is légal la a légal 
question, and the décisions of the state court will be followed by this court 
in such cases." Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct. 308, 45 L. Ed. 457. 

AIso in the case of Humphrey v. Tatman, 198 U. S. 93, 25 Sup, Ct. 
567, 49 h. Ed. 956, the court, among other things, said: 

"It may be assumed. In vlew of the récent décision In Thompson v. Falr- 
banks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577, that. If the taking of 
possession was good as against the trustée In bankruptcy so far as the Massa- 
chusetts law Is concemed, • ♦ * It is good hère." 

This contract is not a conditional sale, nor is it a mortgage. It went 
into effect and became binding upon the parties upon its exécution 
and the delivery of the goods in accordance with its provisions. The 
laws of North Carolina did not require its registration. 

In the case of Chemical Company v. Johnson, 98 N. C. 123, 3 S. 
E. 723, the Suprême Court of that state passed upon that question. 
There it was contended that a contract similar to the one in question 
was invalid because it had not been registered. Chief Justice Smith, 
who delivered the opinion of the court, said : 

"The only question before us is as to the character and construction of the 
agreement, and whether it is an Instrument required to be registered, and 
Inoperative and void, unless and until so registered, against creditors and pur- 
chasers. Code, § 1254. 

"We are unable to concur In the opinion of the court that the contract Is 
wlthln the purview of the enactment clted, or of the mischlefs which were 
remedied by it, and the amendatory act which extends it to conditional sales 
of Personal property. Code, § 1275. 

"In form it is largely executory in its provisions, requiring the vendor 
to take and hold ail securities reeelved upon sales of the guano for payment 
of the original purchase money. This trust, at least as between the parties, 
iattaehes to the substltuted fund, and it can only be conveyed (except in certain 
cases) in the same plight to another. There are présent none of the features 
and essential éléments of 'deed of tiust or mortgage,' as there were none be- 
fore the new statute in conditional sales of Personal property. The statute 
was intended to meet this latter class of cases, because they were in légal 
effect of the nature of mortgages, the légal title belng retalned to secure pay- 
ment of the price for which the property was sold. 

"Agaln, If It were otherwise, the want of registration (for the contract 
would be valid as between the parties without registration) would apply to 
the articles sold, and, as this has ail been disposed of, would not reach the 
choses in action taken In exehange. Can it be supposed that as soon as a 
sale is made it must be put in writlng, and so totles quoties, so that upon 
inspection of the reglstry the attachlng trust to the fund substituted would 
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appear? In form ^nd fact the property passes from the plalntlff to the dé- 
fendant, Johnson, and If tbe expression, 'ail of the above mentioned goods, as 
well as the proceeds therefrom, are to be held in trust by hlm for the pay- 
ment of his notes to us,' créâtes a trust in the seuse of the statute, it ac- 
companles and attaches to the property conveyed, and hence the plaintifC would 
becomè mortgagor and Johnson mortgagee In thelr relations to each, and in 
such case the wànt of registre tion avoids the opération of the instrument 'as 
against creditors or purehasers for a valuable considération from the donor, 
bargainor or mortgagor,' but from the registration, etc. (section 1254), but not 
creditors or purchasers of the mortgagee ; in other words, for such creditors 
or purchases as the Statute refers to. The title does not pass, but remains in 
the mortgagor as if no such conveyance had been made. The effect, then, 
would be to leave the property in the mortgagor for the benefit of his creditors 
or véndees for value, and noue clalming under the chemlcal company are as- 
salling the transfer as obstructihg the enforcement of demands against it, and 
none others can for the alleged defect. As, then, the défendant, Johnson, 
transferred thèse daims clothed wlth the trust he had assumed, and which 
i8 valld and effectuai as against hlm, they pass into the hands of the assignée 
In the same plight and condition, and must be accounted for In llke manner 
by the latter. 

"It Is suggested that the contract may admit of a construction reverslng 
the relations of the parties, and giving the character of mortgagor to Johnson, 
by vlrtue of his stipulations as to the holding and disposition to be made of 
the property. But in our opinion It wlll not bear thls Interprétation. There 
Is but one transfer of property, and the trust declared and assumed is an 
incident to the conveyance. In moet deeds of trust such Is the case. The 
trust is declared by the bargainor, the estate accepted subordlnate thereto, 
and the trusts are equally obligatory on the mortgagee, whether he in terms 
agrées to carry the trust into effect or not. His acceptance of the estate fixes 
upon hlm thls duty. The stipulations, therefore, of Johnson, do not alter the 
nature of the transaction, but It remalns a transfer wlth the restrictions Im- 
posed by the company that made It, and they are not removed by his gênerai 
assignment for the beneflt of hlS creditors." 

We hâve carefuUy considered the facts in the case supra, and find 
that the contract in that instance is nearly identical with the contract 
relied upon in the case at bar. 

In the case of Chemical Company v. McNair, 139 N. C. 335, 51 S. 
E. 952, the court said : 

"It appears from an Inspection of the contract made by Coble wlth Ober 
& Sons Company, bearing daté January 17, 1898, that he was to sell the guano, 
and dellver to Ober & Sons Ciompany notes of the planters to whom he sold, 
to be held by them as collatéral security, and that ail proceeds of guano sold 
wera to be held In trust by Coble for the payment of his notes. As between 
Coble and Ober, there can be no question that the accounts were held as the 
property of the latter, and the money coUectçd thereon was held in trust for 
them. Contracta containlng the same language in respect to the terms upon 
whlch the guano was to be sold and the proceeds held were construed by thls 
court In Chemical Co. v. Johnson, 98 N. C. 123, 3 S. B. 723, and Guano Com- 
pany V. Bryan, 118 N. G. 576, 24 S. B. 364. In the last case, Mr. Justice 
Montgomery sald: 'There can be no doubt that the contract makes the de- 
fendant a trustée for the plalntiff's beneflt of the guano sold to hlm by th© 
plalntlff, of the notes taken by the défendant from the purchasers of the 
guano, and of the cash money derived from the sales and of that coUected on 
the notes.' " 

There is an unbroken Une of décisions of the Suprême Court of 
North Carolina construing contracts similar to the one relied upon 
by the petitioner in this instance in which it is held that such an in- 
strument is neither a mortgage nor a conditional sale, but that it is 
a contract which créâtes a trust, and is therefore not required to be 
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registered. That under its provisions the vendee holds the property, 
or the proceeds resulting f rom the sale thereof, in trust for the vendor, 
and that the right to the possession of the said property, or the pro- 
ceeds of the sale of the same, may be enforced against a créditer or 
the purchaser by the vendor at any and ail times. Therefore we are 
of opinion that the Walter A. Wood Company is entitled to the relief 
sought to be obtained in this proceeding. 

For the reasons stated, the judgment of the district court is re- 
versed, and this cause is remanded to said court with instructions to 
proceed in accordance with the views herein expressed. 

Reversed and remanded. 

MORRIS, District Judge (concurring). I concur upon the ground 
that the agreement between the vendor and the vendee created a trust 
as to the proceeds of the goods, which, under the settled law of North 
Carolina, is valid as against the trustée in . bankruptcy. And as the 
proceeds are represented by notes and an account which are identified 
in the hands of the trustées, the vendor is entitled to them. The North 
Carolina cases cited in the opinion appear to fully sustain this ruling. 



CORBITT BUGQY CO. v. BIOAUD. 

(Circuit Court of Appeals, Fourth Circuit February 15, 1909.) 

No. 859. 

1. BaNKETTPTCY (§ 140*) — OONTEACTV-CONSTETTCTION — DlSTINQUISHED f BOM COW- 

DiTiONAL, Sale. 

A contract by which vehlcles were furnlshed by petltloner to the bank- 
rupt provlded that the tltle should remaln la petltloner, hls suceessors 
and asslgns, untU the purchase priée had been pald, and that any note or 
notes executed to petltloner should not be consldered payment unless fully 
pald, but that the title to the goods covered by the notes should remain 
In petltloner, and, In case of a sale of any or ail of the goods, the proceeds 
arlslng therefrom should be held In trust for petltloner as the money 
arlslng from the sale of goods belonglng to It. Held, that the contract was 
not a condltional sale, but created a trust In favor of petltloner, which 
was enforceable as against the bankrupt and hls trustée without belng 
recorded. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

2. Saies (S 465*) — Conditionai, Salïs— Registeation. 

Under the laws of North Carolina, a condltional sale Is good between 
the parties without reglstratlon. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. § 1353; Dec DIg. 
S 465.*] 

Appeal from the District Court of the United States for the East- 
ern District of North Carolina, at Wilmington. 

This Is an appeal from a décision and Judgment of the District Court In a 
proceeding In bapkruptcy aflarmlng the flndings of fact and conclusions of 
law of George H. Howell, Esq., one of the référées In bankruptcy. 

The controversy arlses on a pétition of the Corbltt Buggy Company against 
A. G. RIcaud, who had been duly appointed trustée of John L. James, bank- 

*For other cases see aame topic & î humbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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rupt, seeklng to recover from sald trustée 22 buggles, or their proceeds, whlch 
had been delivered by the Corbitt Buggy Company to the bankrupt, John L. 
James, a few days prier tp hls making a voluûtary assignment for the benetit 
of creditors, and under the contract hereinafter set eut. The pétition waa 
referred to George H. Howell, Esq., who made the flndings of fact set ont in 
the record, and held as a conclusion of law that the petitioner was not en- 
tltled to recover the buggles, or their proceeds, from the trustée in bankrupt- 
ey, whlch décision was, as hereinbefore said, afflrmed by the District Court 
upon exceptions flled by the petitioner to the décision of the référée and a 
pétition to revlew the same. The controversy arises upon the proper construc- 
tion of the contract between the Corbitt Buggy Company and the bankrupt, 
John L. James. The essential portions of that contract are as foUows: 

"It is expressly understood by and between the Corbitt Buggy Company 
and the undersigned that the title to the goods above descrlbed and ordered 
sent to the undersigned shall be and remain in the Corbitt Biiggy Company, 
its successors and assigns, uhtll purchase priée has been fuUy paid. And any 
note or notes executed to the Corbitt Buggy Company shall not be considered 
as payment uniess the same are fuUy paid ; but the tltle to the goods covered 
by said notes shall remaln in said company. In case of sale of any or ail of 
sald goods, the proceeds arislng therefrom shall he considered and held In 
trust for sald company as money arlsIng from the sale of goods belonging to 
the company." 

George Rountree (Herbert McClammy and Rountree & Carr, on 
the brief s), for appellant. ' 
Thos. W. Davis, for appellee. 

Before PRITCHARD, Circuit Judge, and MORRIS and BRAW- 
LEY, District Judges. 

PRITCHARD, Circuit Judge (aftèr stating the facts as above). In 
disposing of the case of the Walter A. Wood Company v. Eubanks, 
Trustée of Implement & Supply Company (decided at this term of 
the court) 169 Ped. 939, we considered and passed upon every material 
point involved in this controversy, and therefore do not deem it neces- 
sary to enter into a discussion of those matters which hâve already 
been determined. 

The contract relied • upon in this instance is not, in our opinion, a 
conditional sale, therefore it does not come within that class of instru- 
ments required by the North Carolina statute to be registered. It 
clearly cfeates a trust in favor of the grantor, and by its provisions 
the vendee holds the property, or the proceeds of the sale thereof, 
for the sole use and benefit of the vendor until his debt is paid. Even 
if this contract were a conditional sale, under the laws of North Car- 
olina such sale would be good inter partes without registration. In 
this instance the trustée pccupies the same relation to the vendor that 
the bankrupt sustained prior to his adjudication as a bankrupt. 

We hâve carefully considered the contentions of the parties with 
respect to the matters in dispute in this proceeding, and are of opinion 
that the court below erred in its ruling afïîrming the report of the réf- 
érée; therefpre we are of opinion that the petitioner is entitled to the 
relief sought to be obtained in this proceeding. 

For the reasons stated in the case of Walter A. Wood Company v. 
Implement & Supply Company, supra, and the cases cited in support 
thereof, and also the case of York Mfg. Co. v. Cassell, 201 U. S. 
344, 26 Sup. et. 481, 50 L- Ed. 782, the judgment of the District 
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Court is reversed, and this case is remanded to that court with in- 
structions to proceed in accordance with the views herein expressed. 
Reversed and remanded. 

MORRIS, District Judge (concurring). I concur that the judgment 
appealed from should be reversed. The contract between the vendor 
(the Corbitt Buggy Company) and the vendee (John L. James, the 
bankrupt) was a contract by which the property was sold and deliv- 
ered to the bankrupt, with the agreement that the title thereto should 
not pass to the bankrupt, but should remain in the vendor until the pur- 
chase price was fully paid. There was added to the contract a stipu- 
lation that, in case of sale by the vendee, the proceeds should be held 
in trust for the vendor ; but this stipulation, as it appears to me, never 
became effective, for there were no sales, the spécifie property having 
remained undisposed of and having come into the possession of the 
trustée in bankruptcy. 

A sale with the condition that the title to the goods shall not pass 
to the vendee until the goods are paid for is a valid condition, ex- 
cept as controlled by local statutes. York Mfg. Co. v. Cassell, 201 
U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782; Harkness v. Russell, 
118 U. S. 663, 7 Sup. Ct. 51, 30 L. Ed. 285; Dunlap v. Mercer, 156 
Fed. 545-548, 86 C. C. A. 435. It was also held in the York Man- 
ufacturing Company Case that the adjudication in bankruptcy was 
not équivalent to a judgment, attachment, or other spécifie lien upon 
the property of the bankrupt, and that the trustée of the bankrupt 
was vested with no better right or title to the bankrupt's property 
than belonged to the bankrupt at the time when the trustee's title ac- 
crued, in cases unaffected with fraud. 

Under the law of North Carolina, conditional sales are required 
to be reduced to writing and registered with the same légal effect as 
chattel mortgages. As to chattel mortgages, it is provided by the 
North Carolina statutes that, to pass any property as against creditors 
or purchasers for a valuable considération, chattel mortgages should 
be registered. And it has likewise been held in North Carolina that 
a conditional sale is good inter partes without registration. In the 
case of Williams v. Jones, 95 N. C. 506, the court said, "There is no 
principle better settled than that, as between the parties, a mortgage is 
valid without registration." Leggett v. Bullock, 44 N. C. 283. And 
it is so laid down in Jones on Mortgages. "Of course," says that au- 
thor, "the recording of a mortgage is not necessary as against the 
mortgagor, and, even in those states where it is provided by statute 
that a mortgage should be recorded within a specified time, it is still 
valid between the parties until registered." Section 107. And it is 
maintained by the same author, in section 545 : 

"That a mortgage may be recorded after the death of the mortgagor, If he 
has in hls llfetlme made a delivery of it. Hls gênerai creditors cannot, for 
that reason, clalm that the mortgage was inoperatlve as against them. Such 
a mortgage is good and bindlng upon the heir in Uke maimer as upon the 
mortgagor, and the same principle applles to chattel mortgages. Nelther the 
heir in one case, nor the admlnistrator In the other, is a third person, but 
représenta tbe intestate, and has no better title than he had." 
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Jones ôtiChattel Mortgages, § 239 : 

"The fiamé |»Wiiclple appltès to the assignées In bankruptcy. Though they 
are held to be trustées for the eredltors, yet they stand in the place of the 
bankrupt, and they can take In no better manner than he could. They take 
subject to whatever equlty the bankrupt was entltled to." 

In Thoinas V. Cooksey, 130 N. C. 148-151, 41 S. E. 2, 3, the court 
said: 

"But we thlnk, It Is a c?ondltlonal sale under the doctrine of Wilcox v. 
Cherry, 123 N. C. 79, 31 S. E. 369, whlch In express terms overrules Foreman 
V. Drakê, giS'N. 0. 811, 3 S. BX, 842. Belng a condltional sale, the title never 
passed ont of the plaintlfC to the défendant. This has without exception been 
held to be the law In this state, at least stnce the case of Gaither v. Teague, 
26 N. C. 65, Inclndlng Brem v. Lockhard, 93 N. C. 191, and many other cases. 
The act of 1883 (sections 1274, 1275, of the Code) providlng for the reglstra- 
tlon of condltional sales, did not change the law as between the original 
parties. This statute put them on the same footing as chattel mortgages, 
which only protects eredltors and purchasers. Brem v. Iiockhard, 93 N. C. 
191." 

We take it to be the settled law of North Carolina, with regard to 
conditioilal sales as with chattel mortgages, that although unrecorded 
they are good as between the parties and as against creditors who hâve 
no spécifie lien, and are therefore good as against the bankrupt's 
trustée. 

This is ip accordanCe with the gênerai rulé of construction, which 
is thus statèd in Am. & Eng. Enc. Law, vol. 24. p. 125 : 

"By the express provisions of many of the recording acts, thelr protection 
is extended to qreditors of thp grantor, mortgagor, or other apparent owner. 
Usually such provisions, whether llmited in thelr terms to lien creditors or 
slmply speclfylûg creditors generally, are held to apply to such creditors only 
as havte effected a lien on the conveying debtor's property by attachment, 
Judgment, or otherwlse before the recordation of the prior conveyance." 

Also, 5 Atri. & Eng. Eric. Law, 1016. See, also, In re New York 
Economical Printing Co., 6 Am. Bankr. Rep. 615-618, 619, 110 Fed. 
514. 

It appears from the record that the 23 buggies in question were 
delivered to the bankrupt pnly a few days before he made a gênerai 
assignmèrit for 'the benefit of his creditors, so that it cannot be said 
that any créditor of the bankrupt trusted him upon the faith of his 
possession of the property in question. The gênerai a:ssignment for 
the benefit of creditors was avoided and set aside by the adjudication 
in bankruptcy, and therefore can hâve no efïect upon the question in 
issue in this case. 



TBANDLH et al. V. PENNSTLVANIA R. CO. 

(Circuit Court of Appeals, Thlrd Circuit Aprll 12, 1909.) 

No. 6. 

1. MasTES AHÎ^ i^BBvant (§ 231*)— Dkath of Servant— BAiiaoADS—Foixow - 

INQ TbaÏIÏS.' 

yPh^re décèdent was lawfully on the tracks over which défendant was 
operatlng trains, in the , prosecutlon of his work of Inspectlng signais and 
signal lights by meansof a gasollne motor car, décèdent wàs entltled to 

^— — ■ i ' " ■■ " "" '; I '■' ' — '■ "" - — —'- — II.-- — .1-. — — Il I. « 
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expect that those In control of following trains would use due caution, 
where there was a full opportunlty for vlew, not to run him down, though 
such rlght would not excuse want of due care on hls part. 

[Ed. Note. — For other cases, see Master and Serrant, Cent Wg. §§ 675- 
677 ; I>ec. Dlg. § 231.*] 
2. Mastee and Servant (§ 289*)— Death of Sebvant— Eaileoads-Contbibu- 
toey negligence. 

Whether décèdent, a rallroad employé lawfully operating a gasoUne 
motor car at the rate of 25 miles an bour, was négligent in not looking 
back for a following extra train, of the existence of whlch he bad no 
knowledge, for a minute and a half or two minutes occupled by tbe 
train in approacblng him at a négligent and Improper rate of 50 miles 
an bour, in violation of tbe rules oC tbe rallroad company, was for the 
jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. |; 108&- 
1132; Dec. Dig. § 289.*] 

8. CouBTS (§ 322*)— Fedebal Couets— Divbbse Citizenship. 

A déclaration describlng défendant as a corporation organlzed under 
and by vlrtue of the laws of Pennsylvanla and plaintWE as belng of the 
State of New Jersey did not sufficiently allège diverse citizenship to con- 
ter Jurisdlctlon ou a fédéral Circuit Court. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. Il 876, 877, 878 ; Dec. 
Dlg. i 322.» 

Diverse citizenship as a ground of fédéral jurisdlctlon, see notes to 
Shipp V. Williams, 10 C. 0. A. 249 ; Mason v. Dnllagbam, 27 a C. A. 298]. 
4. CouETS (§ 322*)— Fedebal Couets— Diverse Citizenship. 

A déclaration alleging that plaintlff was a corporation organized un- 
der the laws of Pennsylvanla and that letters of administration had been 
taken out by plalntifC in New Jersey was insuflicient to confer fédéral ju- 
risdlctlon on the ground of diverse citizenship. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. |§ 876, 877, 878; 
Dec. Dig. {• 322.*] 

6. CouBTS (§ 280*)— Fedebal Couets— Jueisdiction—Pbesumptions. 

United States courts being of llmited Jurlsdiction, no presumption will 
be entertalned as to the existence of jurjsdlctional facts, whlch must be 
both alleged and proved. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 817; Dec. Dlg. S 
280.*] 

6. Couets (§ 405*)— Rïxîoed— Jubisdictional Questions. 

Wbere the record on a wrlt of error to the Circuit Court of Appeals 
does not show a case within tbe jurlsdiction of the Circuit Court, the Cir- 
cuit Court of Appeals wlU notice the fact, thougb no jurlsdlctional ques- 
tion is raised by tbe parties. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 1103; Dec. Dlg. { 
405.»] 

7. Appeal and Ebbob (§ 653*)— Recobd— Amendmént. 

The record on a writ of error to a fédéral court cannot be amended 
there so as to show fédéral jurlsdiction. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §S 2816- 
2829 ; Dec. Dlg. § 653.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Samuel Kadish, for plaintiffs in error. 

Alan H. Strong, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, . Circuit Judges. 

■I __— — ^ T ~"" ■' — ' 

*For other eues se* same toptc ft 9 numbsb In Dec. & Am. Dlgs. 1»07 to date, & Hep'r Indexée 
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GRAY, Circuit Judge. Suit was brought in the court below by the 
plaintiffs in error, as administfators of Ralph A. Dey, deceased, against 
the Pennsylvania, Railroad Company, the défendant* in error, to re- 
cover damages for the death of the décèdent, which was alleged to 
hâve been caused by the négligence of the défendant, At the close of 
plaintiffs' testimony, there was a judgment of non suit, on motion of 
the défendant, to which this writ of error was sued out. 

At the time of his death, the décèdent was in the employ of the New 
York & Long Branch Railroad Company, as its master mechanic and 
inspector of its signais and signal lights, used in the opération of the 
railroad owned, managed and controlled by it. The Pennsylvania 
Railroad Company, by virtue of a contract with the said New York 
& Long Branch Railroad Company, ran its trains over the tracks of the 
latter road, pursuant to its rules and régulations. On the 31st day 
of July, 1907, the décèdent, with one Whitworth as an assistant, was 
proceeding on a gasoline motor car, as had been his custom, along the 
tracks of the company by which he was employed, for the purpose of 
inspecting signais, and signal lamps. Just before rounding a sharp 
curve on the road, thèy had a clear view, on looking back, for a long 
distance, and , had seen no approaching train. Af ter rounding the 
curve, they proceeded at a speed of 25 miles an hour, on a tangent to 
the curve, for something over a mile, when they were overtaken by a 
train running at high speed, which, colliding with their car, caused 
the death of the décèdent. It was broad daylight at the time of 
the accident, and there was évidence tending to show that those on the 
engine, upon rounding the curve, had a clear and unobstructed view 
ahead for more than a mile ; that this train, which was an extra train, 
and not a scheduled train, was running at a high rate of speed, as it 
must hâve been to overtake decedent's car, which was running at 23 
or 30 miles an hour; that no whistle, or other signal, was given by the 
engine, except the short, sharp blasts a moment before the collision; 
and that a red flag was flying from the rear of the motor car. Décè- 
dent was lawfully upon the tracks, In the prosecution of his work, 
and had a right to expect that those in control of following trains 
would use due caution, where there was full opportunity of view, not 
to run him down, though, of course, this would not excuse any want 
of due care on his own part. There was also évidence that, after 
rounding the curve, neither of the men looked behind them. Assum- 
ing, however, that the locomotive engine was going at the rate of 50 
miles an hour, and the motor car going at the rate of 25 miles an 
hour, as there was évidence tending to show, there was ground for 
the inference that, if they had looked aroûnd when half the distance 
from the curve to the point of the accident, they would not hâve seen 
the, engine,; by réason of thc; curve. The alleged négligence in not look- 
ing might be confined, therefore, to one-half the distance between the 
curve and the place where the car was struck. It would be a question 
for the jury, whether a man running such a car at 25 miles an hour, 
and on that account obliged to keep his eye ajièad for obstructions, 
would be gùilty of négligence in not looking back for the minute and 
a half or two; minutes occupied in passing over tbe interyal described^ 
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There was also évidence tending to show that décèdent and his as- 
sistant knew that they were not on the time of any of the regular 
trains, and that there was a rule of the company that no spécial train, 
if a spécial excursion train, could lawfuUy exceed 35 miles an hour, 
or if a locomotive angine with a car, 25 miles an hour. 

It might be a question, under thèse circumstances, whether, if 
décèdent had looked behind and, discovering the train, had attempted 
to slow down his own car, in order to alight and remove it from the 
track, he would not hâve been the sooner overtaken by the following 
engine running at the high speed at which it must hâve been running. 
It is also a question, whether, if he had looked around and seen the 
approaching train, he had not a right to anticipate that he would nbt 
be run down while in full view, and that it was a reasonable thing in 
him to proceed, at the rate at which he was going, to the next station, 
called Hazlet's, 2,000 feet beyond the place of the collision, at which 
he expected to stop, where he could hâve conveniently gotten out of 
the way of the following train. There was also évidence tending to 
show that the following train was being run in a reckless and négligent 
manner, which the motion for nonsuit, made at the conclusion of 
plaintiffs' testimony, must assume, and it was a fair question whether, 
under the circumstances,* anything donc or omitted by the décèdent 
had any causal connection with the collision which resulted in his 
death. The learned judge of the court below granted the motion for 
a nonsuit, on the ground that, as a question of law, the décèdent must 
be taken to hâve been guilty of contributory négligence. We think, 
however, that it was a case, under ail the circumstances, for submis- 
sion to the jury. 

There is a question of jurisdiction, however, appearing on the rec- 
ord, the détermination of which must control our disposition of the 
case. It was not brought to the attention of the court below, but has 
been called to our attention by the counsel for the défendant in error. 
The déclaration of the plaintiff describes the défendant as "a cor- 
poration organized under and by virtue of the laws of the state of 
Pennsylvania," and the plaintiffs as being "of the state of New Jersey." 
There is no doubt that this is not a sufîicient allégation of the diverse 
citizenship necessary to the jurisdiction of the Circuit Court. Nor 
is this defect cured by anything which elsewhere appears in the rec- 
ord. The allégation, that letters of administration were taken out 
by the plaintiffs in New Jersey, is plainly insufficient, and it is not 
denied that there was no proof of citizenship made during the trial. 
The United States Circuit Courts are courts of limited jurisdiction, 
and no presumption will be entertained as to the existence of the 
jurisdictional facts. Thèse facts must be alleged, and if controverted 
must be proved. Where the record does not show a case within the 
jurisdiction of a Circuit Court, this court will take notice of that fact, 
although no question as to jurisdiction has been raised by the parties. 
Grâce v. Am. Cent. Ins. Co., 109 U. S. 278, 283, 3 Sup. Ct. 207, 27 
L. Ed. 932; M., C. & L. M. Ry. Co. v. Swan, 111 U. S. 379, 4 Sup. 
Ct. 510, 28 L. Ed. 462; Cont. Ins. Co. v. Rhoads, 119 U. S. 237, 
240, 7 Sup. Ct. 193, 30 L. Ed. 380. Neel v. Pa. Co., 157 U. S. 153, 
15 Sup. Ct. 589, 39 L. Ed. 654. 
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Thbu|fh; thé record cannot be amended hère, it is poSsiblie, in the 
dispp^îtiëii that we make bf this case, that.it may be amended in the 
cbûirt tebwi to which it will bé iremanded, and we therefore^ follow- 
îri^'thë course pursued by the Suprême Court of the United States in 
some pf ,the cases already teferred to, hâve attempted to indiçate, 
for thé'benefit of the parties at a possible future 'trial, the conclusion 
reaChedbyuS on the meritsof the motion for nonsuit. 

Thé judçment of the court below is therefore reversed, and the 
case rematided, with directions to set aside the judgment, and for 
such furthei* proceedings as 'may not be inconsistent with this opinion. 



I WATSON V. ST. LOUIS, I. M. & S. ET. CO. 

tOlrcuIt Court, E. D. Arkansas, Il D. June, 1909.) 

No. 21L 

J, Oc»mm;ébçe (§ 5*)— PowEBS of Congbess Undeb .Commeboe Clause. 

tJpder the commerce clause of the Constitution, Congress has the pow- 
eJ? to regulate the relation of màster and servants of carriers by rail en- 
gagea In Interstate transportation, if llmited to employés while engagea 
In Interstate service. 

■ roa. Note. — For other cases, see Commerce, Cent. Dlg. §■§ 3-5 ; Dec, Dlg. 

2. Courts (§ 92*)— "Obiter Dicta"— Wiiat Constitutes. 

,•: .iSpneral expressions in an oplçion whlch are not essentlal to a disposi- 
tion ,o^ the cause, on po|nt9 not presented nor argued to the court, ar» 
41>Hèrf and are- not perniitted to control the Judgment of the courts in 
sàbsequent cases ; but when à question is dlrectly Irlvolved in the Issues 
ralBëd, was determined by the trial court, is assigned as error in the as- 
Bi^meat of errors on appeal, argued by counsel for ail parties, aiid dis- 
.jtiafîtly declded by the appeUate court, a décision of such question is not 
ôBlter dlctum, although the cause is disposed of on other grounds, and 
this âtolles specially whén the question involves the power of Congres» 
to eiàei the législation. : 

[Ed. Note.— For other «àses, see Courts, Cfent. Dig. § S35; Dec. Dlg. § 

For iother deflnitionB, see Words and Phrases, vol; S, pp. 2051, 2052; toi. 
8k'p.7735,] 

8. OoNsïiruttoNAi, Law (J 251*) — Dtte Pbooess oir Law — "Pbivileges ahd 

; IlikUNITIES." 

Tho fifth amendment to tjbe United States Constitution applies only to 
privllçges and immunitiep whlch arise out of the natural and essentlal 
cbâj-acter of thé' national government, or are speciflcally granted or secur- 
ed to ail citizens or pérsoris by the Constitution of the United States. 
Those fundamental rlghts whlch are inhérent in and belong to âll who 
livo In a free government are privilèges and immunltles of statè dtizen- 
sljip oply, and not within the protection of the flfth amendment. 

[Ed. Note.— For other cases, see Constltutlonal Law, Cent. Dlg. f$>728, 
727; Dec. Dlg. § 251.* 
For other deflnltloi|S, sée Words and Phrases, vol. 6, pp. 5599-5606.] 

*For otber oaseB aee aame topic & S numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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i. CONSTITUTIONAL Law (§ 278*)— DuB Pbocess op Law, 

A statute, although It Indirectly works harm and loss to Indlviduals, 
Is not a taklng of property without due process of law wlthin the mean- 
Ing of that amendment. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dlg. § 763 ; 
Dec. Dlg. S 278.*] 

5. GÎOKSTIXTJTIONAL Law (§ 245*)— BcjtrAi PROTEcnoN or Laws— Pbivileqep 

AHD Immunities— Classification of Cabeiees. 

A statute abolishing the fellow-servant rule, limitlng its application to 
carriers by rail, is neither an arbitrary nor unreasonable classiflcation. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dlg. i 702;' 
Dec. Dlg. § 245.*] 

6. Commerce (§ 58*)— Employee's Liability Act op 1908. 

The employer's liability act of Congress (Act Aprll 22, 1908, c. 149, 35 
Stat. 65) is a valid exercise of the powers granted to Congress by the 
commerce clause of the Constitution, as It Is conflned to common carriers 
by rail engaged In Interstate commerce and employés whlle thus actually 
engagea. The fact that the act is not Umited to Injuries caused by the 
négligence of a fellow servant who Is at the tlme engaged in Interstate em- 
ployment does not make the act, or that part of It abolishing the fellow- 
servant rule, unconstitutlonal. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. g 77; Dec. Dlg. 
S 58.*] 

(Syllabus by the Court) 

On Demurrer to the Complaint. 

The plaintiff, as admlnlstratrix of the estate of her deceased husband, seeks 
by this action to recover damages under the aet of Congress approved Aprll 
22, 1908 (chapter 149, 35 Stat 65) generally referred to as the "Employer's 
Liability Act." The material allégations of the complaint are: That the de- 
fendant is a rallway corporation, a common carrier engaged In commerce be- 
tween the states of Arkansas and Miss»url; that on June 19, 1908, plaintifC's 
Intestate was employed as flreman on one of defendant's locomotives then en- 
gaged In Interstate commerce ; and that the injuries causing the death of her 
Intestate were caused by the négligent acts of defendant's agents and serv- 
ants whlle he was so employed. The complaint then sets out very fully how 
the accident which caused the death of her Intestate occurred, charging that 
It was caused by a collision with another train by reason of the négligence of 
the conductor and engineer of the train on which her intestate was employed 
as flreman in faiUng to meet the other train at a sldlng as dlrected by the 
train dlspatcher. The jurisdiction of this court Is Invoked solely upon the 
ground that the action Is one arlslng under the laws of th" United States; 
there being no diverslty of citizenship alleged. The défendant demurred to 
the complaint, settlng up numerous grounds, but which may be summarized as 
foUows: (1) That the complaint falls to state'a cause of action. (2) That 
the act of Congress under which a recovery is sought is unconstitutlonal. 

Johnson & Burr, for plaintiff. 

J. W. Canada, E. B. Kinsworthy, Lewis Rhoton, and P. R, An- 
drews, for défendant. 

The Attorney General of the United States, by leave of the court, 
filed a brief as amicus curiœ on the constitutionality of the act. 

TRIEBER, District Judge (after stating the facts as above). With- 
out setting out the complaint in full, it is sufficient to say that it states 
a good cause of action under the act of Congress. It allèges every 
fact necessary to show: That the death of plaintiff's intestate result- 

*For oUier caaes see same toplc & { numbbb In Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
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ed from the négligence and wrongful acts of the conductor and en- 
gineer iii cha.rge 6f the train and locomotive on which her intestate 
was, at the time, employed and acting as a fireman ; that at the time 
of the aœident the train on which he was employed was engaged in 
transportation between the states of Arkansas and Missouri; that he 
left, hinl surviving, a widow and two children for whose benefit this 
action is brought by the plaintiiï as administratrix of his estate, duly 
appointed by a court of compétent jurisdiction. This leaves only one 
other question to be determined: Is the act of Congress constitu- 
tional? 

The constitutionality is attacked upon many grounds, but some of 
them hâve been so many times determined by the Suprême Court of 
the United States that they can no longer be considered as open ques- 
tions, and for this reason will not be discussed in this opinion. That 
Congress has the power under the commerce clause of the Constitu- 
tion to regulate the relation of master and servant to the extent that 
such régulations are confined solely to interstate commerce, and em- 
ployés while engaged in such traffic, was fully determined in Em- 
ployer's Iviability Cases, 207 U. S. 463, 494, 28 S. Ct. 141, 52 L. Ed. 
297, which arose under Act June 11, 1906, c. 3073, 32 Stat. 232 (U. 
S. Comp. St. Supp. 1907, p. 891). That act was held to be uncon- 
stitutional, but upon grounds other than a want of power on the part 
of Congress to enact it. It is true that the court, had it seen propej:, 
might hâve declined to pass upon that question; but for reasons fully 
stated in the opinion the majority of the court considered it its duty 
to détermine that question, and it did so in a very carefully considered 
opinion, af ter a most exhaustive .argument of eminent counsel. Six 
of the justices concurred in this part of the opinion. Mr. Justice 
Peckham, in his concurring opinion, did not dissent from that con- 
clusion, merely stating that "he was not prepared tô agrée with ail 
that is stated as to the power of Congress to legislate upon the subject 
of the relation between master and servant"; the Chief Justice and 
Mr. Justice Brewer agreeing with this view. 

A carefully prepared opinion on an important question of law ex- ' 
pressly decided by the trial court (see the opinions of the trial judges 
report,e4:>n 148 Fed. 986 [Brooks v. Southern Pac. Co.] and 997 
{Howard Vi Illinois Cent. R. Co.]), properly brought before the court 
by the assignment of errors and the pleadings in the case, and which 
was fully and ably argued by counsel for ail the parties, cannot be 
considered as obiter even if the action could be, and in fact was, 
determined upon other issues. This is peculiarly applicable to cases 
in which grave constitutional questions only are involved. Congress 
having evidenced by the enactment of the statute that, in its opinion, 
législation on that subject should be enacted, when the constitutional- 
ity of such an act is questioned upon a number of grounds, among 
which is one attacking the power of Congress to legislate upon that 
subject,, courts, as a rule, décide that question, even if the act must be 
held to be unconstitutional upon other grounds. If the power exists, 
Congress had indicated its désire to exercise it. The Suprême Court 
evidently presumed that, if the act is invalid for some reason other 
than a want of power to ehact it, it would be re-enacted, oitiitting-or 
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changing those provisions which make it unconstitutional. That is 
what Congress did in this instance. 

The act of 1906 was held to be unconstitutional by the Suprême 
Court in an opinion filed on January 6, 1908, 207 U. S. 463, 28 Sup. 
Ct. 141, 52 L. Ed. 297. The Président, on January 31, 1908, in a 
spécial message to Congress, called its attention to that décision and 
earnestly recommended the enactment of a statute to apply only to 
the class of cases upon which the court had decided it can constitu- 
tionally legislate, and, Congress being in session at that time, the 
présent act was introduced, was carefully considered by the Judiciary 
Committee of the House, and thereafter enacted as a law at that ses- 
sion, and approved by the Président on April 22, 1908, only a little 
more than three months after the Suprême Court had declared the 
former act unconstitutional. The same rule was followed in United 
States V. Delaware & Hudson Co. (decided May 3, 1909) 213 U. S. 
366, 29 Sup. Ct. 527, 53 L. Ed. — . In a later case, decided at the 
same term at which the Employer's Liability Case was determined, the 
décision of the -court on that point was treated as a final détermination 
that the power existed. Adair v. United States, 208 U. S. 161, 178, 
28 Sup. Ct. 277, 282, 52 L. Ed.'436, where it was said: 

"In that case (the Employer's Liability Cases) the court sustained the au- 
thorlty of Congress, under Its power to regulate Interstate commerce, to pre- 
seribe the rule of liability as between Interstate carriers and its employés in 
such Interstate commerce In cases of personal injuries while actually engaged 
In such commerce." 

The rule as to what does not constitute a dictum is that a décision 
of a légal proposition within the issues of the case, presented and 
argued by counsel to the court, and by the court, with its reasons there- 
for, decided, is not obiter, although the court could hâve determined 
the case on other propositions, but elected to settle that proposition. 
Railroad Company v. Schutte, 103 U. S. 118, 143, 26 L. Ed. 337; 
Jones V. Habersham, 107 U. S. 174, 179, 2 Sup. Ct. 336, 27 L. Ed. 
401 ; Union Pacific Ry. Co. v. Mason City & Et. Dodge R. R. Co., 
128 Eed. 230, 236, 64 C. C. A. 348, affirmed in 199 U. S. 160, 165, 
26 Sup. Ct. 19, 50 L. Ed. 134. 

In Michael v. Morey, 26 Md. 239, 261, 90 Am. Dec. 106, the court 
held: 

"When the question was directly Involved in the Issues raised, and the 
mind of the court was directly drawn to and distinctly expressed upon the 
subject, the décision cannot be said to be obiter dictum." 

No doubt the court anticipated the objection now made, and, in 
order to meet it, Mr. Justice White, who delivered the opinion of the 
court, said : 

"While it may be, if we indulged, for the sake of argument, in the hypoth- 
esls of limlted power upon which the second proposition rests, that it would 
resuit that a considération of the flrst proposition would be unnecessary be- 
cause the act would be found to be répugnant to the Constitution because em- 
bracing provisions beyond such assumed and restricted authority, we do not 
thlnk we are at liberty to avold decldlng whether, in any possible aspect, the 
subject to which the act relates Is within the power of Congress. We say this, 
for if It be that, from the nature of the subject, no power whatever over the 
same can, under any conceivable clrcumstances, be possessed by Congress, we 
169 F.— «0 
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pugjitrto Bo «déclare, and not, bjr an attempt to concelve the Inconcelvable, a»- 
bùnië the existence of somé'aïi'thbi'ity, thus, It may be, mlsleadlng Congrêsa 
and glrlng rise to future contention." 207 U. S. 494, 28 Sup. Ct 143, ^ L. IXL 
287. , ■ , 

Tht oiEcial reportef of tîi)î court treated it as the décision of the 
court and included it in the neadnotes. 

It is next claimed that the décision in the Employer's Liability Cases 
is not conclusive of the act^ now before the court, because the act of 
1906 applied to "every cotmnon carrier" engaged in interstate traffic, 
while the act now under considération appHes only to "common car- 
riers by rail." This, it is claimed, "is an illogical and arbitfary basis 
of classification, in violation of the fifth amendment to the Constitu- 
tion." The only cases reliéd upon to sustain this contention are those 
in which the constitutionality ôf state statutes wâs attacked as being 
within the prohibition of "the equal protection clause of the fourteenth 
amendaient. It might be sufficient to dispose of this contention to 
say ,that ;the fifth amendment, which is a limitation on the powers of 
Congress only, does not C(iiitain the equal protection clause found in 
the ïourïeenth amendment which applies solely to the powers of the 
States. United States v. l^ew York, N. IJÎ. & H. R. R. Co. (C. C.) 
165 Fed. 742, 745, decided by the full bench of Circuit Judges of the 
Hrst'_,Cîr(:uit. , ';:,l: ; ' 

A cpnstjtutional provisiof}',' prohibiting the states from doing certain 
actSj dées not by implication apply to Congress. The prohibition 
against a state impairing the obligations of a contract, it has been re- 
peatedly held, does not apply to Congress. Légal Tender Cases, 12 
WalC'^57, 549, 20 L. Ed- 287; Sinking Fund Cases, 99 U. S. 700, 
718, 2âî'L. Ed. 504; Mitthell v. Clark, 110 U. S. 633, 4 Sup. Ct. 
170, 28 L. Ed. 279. 

In XJnited States ex rel. v. Delaware & Hudson Co. (decided May 

3, 1909) 213 U. S. 366, 29 Sup: Ct. 527, 53 L. Ed. , it was claimed 

that the commodities clause of Act June 29, 1906, c. 3591, 34 Stat. 
584 (U. S. Comp. St. Supp. 1907, p. 894), usually referred to as the 
"Hepburn act," was unconstitutional as violative of the due process 
clause of the fifth amendment because it excepted timber from the 
provisions of the act, and that it did not apply to ail carriers, but the 
court overruled thèse contentions, saying: 

"Decldlng, as we do, that the clause, as eonstrued, was a làwful exercise by 
Oongress of the pôwer toregulate commerce, we know of no constltutlonal 
limitation requlrlng that «uch a régulation when adopted should be appUed 
to ail commodities allke. It fbllows that even if we gave heed to the many 
reasons of expérience which hâve been suggested in argument against the ex- 
ception, and the injustice and favorltlsm which it is asserted wiU be operated 
thereby, that part can hâve no welghtln passing upon the question of power. 
And the same reasons also dispose of thfi contention that the clause is voifl as 
a discrimination between carriers." 

See, also, Addyston Pipe & Steel Co. v. United States, 175 U. S. 
211, 20 Sup. Ct: 96, 44 L. Ed. 136. 

Besides, the due process clause of the fifth amendment only applies 
to the privilèges and immunities "which arise out of the natural and 
essential character of the national government, or are specifically 
granted or secured to àll citizens or persons by the Constitution of 
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the United States," and not those fundamental rights which are in- 
hérent in and belong to ail who live under a free government. Thèse 
latter privilèges are "inhérent in state citizenship, and are privilèges 
or immunities of that citizenship only." This question has been very 
leamedly discussed in the late case of Twining v. New Jersey, 211 
U. S. 78, 97, 29 Sup. Ct. 14, 53- L. Ed. 97, where Mr. Justice Moody 
analytically reviews the previous décisions of the Suprême Court 
on that subject. 

But, assuming that the limitations are the same, that the "due pto- 
cess" clause of the fifth amendment is broad enough to include the 
"equal protection of the laws," and that for this reason the construc- 
tion placed upon that provision of the fourteenth amendment should 
apply to causes involving the interprétation of the fifth amendment, 
still the contention on behalf of défendant could not be sustained. In 
every instance in which state statutes abolishing or modifying the 
fellow-servant rule, and Hmiting the act to railroads only as in the act 
now under considération, hâve been attacked as being in violation of 
the "equal protection" clause of the fourteenth amendment, the Su- 
prême Court of the United States has overruled the contention and 
sustained the validity of the acts, declaring that such classification by 
the législative department is permissible, and not within the prohibi- 
tion of that amendment. Missouri Pacific Ry. Co. v. Mackey, 127 U. 
S. 206, 8 Sup. Ct. 1161, 32 L. Ed. 107; Minneapolis, etc., R. R. Co. 
V. Herrick, 127 U. S. 210, 8 Sup. Ct. 1176, 32 L. Ed. 109; Chicago, 
etc., R. R. Co. V. Pontius, 157 U. S. 209, 15 Sup. Ct. 585, 39 L. Ed. 
675; Tullis v. Lake Erie & Western R. R. Co., 175 U. S. 348, 351, 
20 Sup. Ct. 136, 44 L. Ed. 192 ; St. Louis, etc., R. R. Co. v. Callahan, 
194 U. S. 628, 24 Sup. Ct. 857, 48 L. Ed. 1157. 

9o well was the law deemed to be settled, when the last-cited case 
came before the Suprême Court on error to the Suprême Court of 
Missouri, that the affirmance was by a mémorandum opinion. 

In Minnesota Iron Co. v. Kline, 199 U. S. 593, 26 Sup. Ct. 159, 
50 L. Ed. 323, the court even went a step further, and held that a 
state statute changing the fellow-servant rule as to employés of rail- 
roads, but which excepted uncompleted roads, is not violative of the 
"equal protection'' clause of the fourteenth amendment, despite that 
exception. As stated in Bachtel v. Wilson, 204 U. S. 36, 27 Sup. Ct. 
243. 51 L. Ed. 357: 

"The sélection, in order to become obnoxlous to the fourteenth amendment, 
must be arbltrary and unreasonable, not merely posslbly, but clearly and 
actually so." 

The latest case on the subject of classification is Heath & Milligan 
Co. V. Worst, 207 U. S. 338, 354, 28 Sup. Ct. 114, 52 L. Ed. 236, where 
the court did not deem it necessary to cite authorities, saying : 

"We hâve declared many times, and lUustrated the déclaration, that clas- 
Blflcation must hâve relation to the purpose of the Législature; but IdgicaJ 
appropriateness of the Inclusion or exclusion of objects or persons Is not re- 
qulred. A classification may not be only arbltrary, but necessarlly there inust 
be gr6at freedom of discrétion even thougb it result In lll-advised, unequal, 
and oppressive législation." 
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It is also claiined that the act is in violation of the fifth amendment 
as imposing liabilities which, in effect, deprive the carriers by rail of 
property without due çrçcess o£ law. In the Légal Tender Cases, 
supra, the same proposition was advanced. It was eamestly insisted 
that the act was in violation of the spirit of the fifth amendment, which 
forbids taking private property for public use without just compensa- 
tion or due process of law. The court, in overruling this contention, 
said: 

"That provision has always been understood as referrlng only to a direct 
appropriation, and not to consequentlal Injuries resulting from the exercise 
of lawful power. "ït has never been supposed to hâve any bearlng \ipon or 
to inhlblt laws that indlrectly work harm and loss to indlvlduals. A new 
tariff, an embargo, a draft, or a war may Inevitably bring upon Indlvlduals 
great loss ; may, indeed, render valuable property valueless. They may de- 
stroy the worth pf eontracts. But whoever supposed that, because of thls, 
a tariff could nui be changed, or a nonlntercourse act or an embargo be en- 
acted, or a war be'declaredî" 12 Wall. 551, 20 I* Efl. 287. 

Nor does the f act that the act changes an existing rule of law in 
permitting the recovery of damages for injuries for which there could 
be no recovery at common law or under pre-existing statutes make 
an act of CongreSs void under the fifth amendment, or a state statute 
under the fourteenth amendment. Wilmington Mining Co. v. Fulton, 
205 U. S. 60, 74, 27 Sup. Ct. 412, 417, 51 L. Ëd. 708. where the court 
said : 

"And even although the liablllty Imposed upon the mine owners to respond 
in damages for the wlUful fallure of the mine manager and mine examiner 
to comply wlth the requirements of the statute was not in harmony with the 
prlnclples of the common law applicable to the relation of master and serv- 
ant, it belng compétent for the state to change and modlfy those prlnclples 
In accord with Its conceptions of public pollcy, we cannot Infer that the sélec- 
tion of mine owners as a class upon which to impose the Ilabillty in question 
was purely arbitrary and without reason." 

Other cases in wrhich state statutes of this nature hâve been held 
valid are hereinbefore cited. 

The next question to be considered îs whether the fact that the act 
is not limited to injuries caused by the négligence of fellow servants 
who are, themselves, engaged at the time in interstate employment, 
but permits a recovery by the injured servant who at the time was 
engaged in interstate service, but was injured by the négligence of a 
fellow servant not so engaged, raakes it invalid. In the Employer's 
Liability Cases, Mr. Justice White, in delivering the majority opinion 
of the court, uséd the foUowing language, on which great stress is 
laid by learned counsel for the défendant: 

"Thus, the liablllty of a common carrier Is declared to be in favor of 'any 
of Its employés.' As the word 'any' Is unquallfled, it follows that liablllty to 
the servant is coèitensive wlth the business done by the employers whom the 
statute embraces; 'that Is, it is in favbr of any of the employés of ail car- 
riers who engagea in Interstate commerce. This also is the rule as to the 
cne who otherms§ w&iild 6e a fellow serwmt, hy whose négligence the injwy 
or deg.th mau. h^ve ' been occasioned, sincet it is proiHded thai the right to 
recover on tjiif piirt of a/ny servant will exist, although the injwy for which 
the cwrrier lij to.6e tield resulted from 'négligence of any of its offlcers, agent» 
or employés.'" 2m U. S. 498, 28 Sup. Ot 145, 52 L. Ed. 297. 
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The italicized portion (which does not so appear in the opinion) is 
claimed to be a detennination by the court that unless Congress also 
limited the act to injuries caused by fellow servants who were at the 
time engaged in interstate commerce, the act, or at least that part of it 
relating to fellow servants, is void. Assuming that the language quot- 
ed might possibly justify such a construction, still, unless that par- 
ticular question was presented and argued to the court and intended 
to be decided, it would be obiter. From the record of the case it ap- 
pears beyond question that neither was done ; nor was it necessary to a 
décision of the case. For thèse reasons it is reasonable to présume 
that it was merely an inadvertent expression used by the learned jus- 
tice who delivered the opinion of the court, as a part of his reasoning. 
A careful perusal of the opinions filed by the trial judges in the two 
cases, as well as the original brie f s filed by the counsel for both sides, 
fails to show that this question was raised or argued by any of the 
counsel or considered by any of them or the learned trial judges to be 
necessary for the détermination of the issues involved. Therefore it 
must be considered as a mère dictum and not a part of the décision of 
the court. 

General expressions in an opinion, which are not essential to dispose 
of the case, are not permitted to control the judgment of the court 
in subséquent suits. Cohen v. Virginia, 6 Wheat. 264, 399, 5 L. Ed. 
257 ; United States ex rel. Johnson v. County Court, 96 U. S. 211, 
24 L. Ed. 628 ; Cross v. Burke, 146 U. S. 82, 13 Sup. Ct. 22, 36 L. 
Ed. 896; McCormick Harvesting Co. v. Aultman Co., 169 U. S. 606, 
18 Sup. Ct. 443, 4» L. Ed. 875 ; Bardes v. Bank, 178 U. S. 524, 20 
Sup. Ct. 1000, 4 L. Ed. 1175 ; Harriman v. Northern Securities Co., 
197 U. S. 244, 291, 25 Sup. Ct. 493, 49 L. Ed. 739. 

The object of Congress in the enactment of the law was to protect 
the men employed in this hazardous occupation, in which thousands 
are annually killed or maimed without any fault of the master him- 
self, but by the négligence of other employés, over whom the servant 
has no control, and in whose sélection he had no voice. The législa- 
tion is neither new nor revolutionary. It had been recommended by 
Président Roosevelt in his annual message in 1905, and again in a 
spécial message on January 31, 1908. A similar act was passed by the 
English Parliament as early as 1880, and among the states of the 
Union a large number hâve either abolished the fellow-servant rule 
entirely or modified it materially in respect to employés engaged in 
hazardous occupations; many of them limiting the change to rail- 
roads. Among thèse are Alabama, Arkansas, California, Connecticut, 
Colorado, Florida, Georgia, Indiana, lowa, Kansas, Massachusetts, 
Minnesota, Missouri, Mississippi, Montana, Nebraska, Nevada, North 
Carolina, North Dakota, New York, Ohio, Oklahoma, Oregon, Penn- 
sylvania, South Carolina, South Dakota, Texas, Wisconsin, Virginia, 
and Wyoming, ail of which acted on that subject long before Con- 
gress. Similar statutes hâve also been for a long time in force in most 
of the continental states of Europe. This évidences that such législa- 
tion is in compliance with the demands of an enlightened public 
opinion. To efïect this purpose it is wholly immaterial what the em- 
ployment of the fellow servant is. Public opinion, as expressed 
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tHroii^h the législative departments 6f the nation, as well as many of 
the States, evidently conBidered it an injustice that persons injuredf 
or' în case of death> the surviving ttiémbers of the faihily, should be- 
coriie burdèns on the public and objeCts of charity, and therefore con- 
sidered it better public policy that the employer should be required 
tomakeSome provision for them, charging the moneys thus expend- 
ed to exipènses of management, or cost of production, and coUect it 
indirèctly from the public. The enactment of such a statute not only 
results in protecting the employés of carriers by rail, but at the same 
time guards the public welfare by securing the safety of travelers. 
The latter is one of the reasons mentioned by the court in Johnson v. 
Southern Pacific Ry. Co., 196 U. S. 1, 17, 25 Sup. Gt. 158, 49 L. Ed. 
363, involving the safety appliance act. As stated by Mr. Justice 
Moody, in his dissenting opinion in the Employer's Liability Case: 

"Any laW whlch promoteà the safety of either (meanlng the employé or 
passengera) promûtes the safety of both." 207 U. S. 533, 28 Sup. Ct. 159, 52 
L. Ed. 207. 

That provisions for the safety of the employés of a railway if not 
directiy, at least indirectly, add to that of the passengers, cannot be 
doubted. The knowledge of the fact that, in case of an accident^ 
some provision will be made for him in case of disability, or for the 
family, dépendent upon him if death results from the injury, reUeves 
the ctnpl<ïyé's mind to that extent of the anxiety incidental to the fear 
entertâinéd by every man, aild especially if he has a family dépendent 
upon his earnings, as to what would become of them if he became 
helpless or is killed. This anxiety, ever présent to those engaged ia 
such a hazardous occupation as that of railways propelled by the 
dangerous agency of steam, may materially affect the safety of the 
passengers ihtrtisted to him in an emergency in whîch cool judgment 
is so essential. By making this provision for him, legislators might 
well hâve iieasoried that the safety of the passengers is as much pro- 
moted is that of the employé. In fact, the elemehtary principles of 
law gdveming the felloT^-servant rule and the reasons therefor, show 
thatiit is whôUy immaterial what the employment ôf the fellow serv- 
ant whose négligence caused the injury is. The liability of the master 
for injuries eaused by the wrongs committed by his servants while 
acting about the business of the master and within the scope of his- 
employment is bàsed upon the maxitti of respondeat superior; but, 
when the fellow-servant rule was first established, it was held that 
this maxim does not apply so as to make the master responsible for 
injuries inflicted upon his servants by the négligence of a fellow serv- 
ant. The main reason assigned for this exception is that of assump- 
tion of risk. Priestley v. Fowler, 3 Mees. & W. 1, and Hutchinson- 
V. York, N. C. & B. R. Co., 5 Exch. -343, 19 L. J. Exch. 296, the lead- 
ing English: cases; Murray V. South Carolina R. Co., 1 McMuL 
(S. C.) 385j 36 Am. Dec. 268, and Farwell v. Boston & Worcester R. 
Co., 4 Metc; (Mass.) 49, 38 Am. Dec^ 339, the earliest American cases- 
ôri that subjèct; Railroad Co. v. Fort, 17 Wall. 653, 557, 21 L,. Ed. 
739 ; Pollodc's Essay on Jurisp. pp. 127-133. 

If Congress has the power to abolish the rule so far as it appliesi 
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to master and servant when engaged in interstate commerce, then the 
employment of the servant whose wrong or négligence caused the 
injury is clearly immaterial, as the liability of the master by the re- 
paal oî that rule is imposed by the maxim of respondeat superior. 
Congress having by the enactment of this statute abolished the fellow- 
servant rule as to employés while engaged in interstate commerce, 
such servant, when so engaged to serve a master who is a carrier by 
rail engaged in interstate transportation, does not undertake, as be- 
tween himself and his employer, to assume the risk of négligence 
upon the part of a fellow servant. And, in order to prevent the éva- 
sion of the provisions of this act, Congress, by section 5 (Act April 
22, 1908, c. 149, 35 Stat. 66), déclares: 

"That any contract, rule, régulation or devlce whatsoever, the purpose or 
intent of which shall be to enable any common carrier to exempt itself from 
any liability created by this act, shall, to that extent, be vold." 

But, aside from that, courts hâve nothing to do with the wisdom 
of such législation, as that has been wisely left by the Constitution 
to the lawmaking department. In St. Louis, Iron Mountain & S. 
Ry. Co. V. Taylor, 210 U. S. 281, 395, 28 Sup. Ct. 616, 621, 52 L. 
Ed. 106, the court, in reply to a similar contention, said: 

"To this we reply: If It be the true construction, Its harshness Is no con- 
cern of the courts. They hâve no responslbllity for the justice or wisdom 
of législation, and no duty except to enforce the law, as it is wrltten, uhlesa 
It Is clearly beyond the constltutlonal power of the lawmaking body." 

As the powers of Congress are limited to those granted by the Con- 
stitution, and the only provision of that instrument authorizing such 
législation is the commerce clause, and that is limited to "commerce 
with foreign nations and among the several states and Indian tribes," 
it can, of course, only legislate for the safety of those employed in 
those branches of commerce, and not in intrastate carriage. That is 
ail the act under considération attempts to do. It is limited to those 
who are in the employment of railroads engaged in commerce between 
the States and while they are actually engaged in such employment. 
What différence does it make what the employment of the fellow Serv- 
ant is — whether interstate or intrastate? The safety of the employés 
of an interstate train, as well as of the passengers intrusted to their 
care, can in no wise be affected by that. Congress having the ex- 
clusive power to regulate interstate commerce, that power necessarily 
includes the right to regulate the relation of the master and servant 
operating such trains and legislate for the safety of the employés. 
Johnson v. Southern Pacific Ry. Co., supra ; Schlemmer v. Buffalo, 
etc., Ry. Co., 205 U. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 681 ; Employ- 
er's Liability Cases, supra. 

If the contention of défendant is sustained, the effect would be that 
alchough the employé of a carrier by rail engaged in interstate trans- 
portation is injurèd while engaged on an interstate train, if the cause 
of the injury was the négligence of a fellow servant not engaged at 
the time in interstate work, Congress is powerless to provide for a 
recovery of compensation for the injuries suffered. Therefore, if an 
engineer or'fireman on an interstate train is injured by reason of the 
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négligence of' a switchman or othef employé of a train operated on a 
branch Une, whîch is used exclusively for intrastate business, the 
failure of Cohgress to except such accidents from the provisions of 
the statutè mdkes it unconstitutional as being in excess of its powers 
under the Constitution. The same resuit would follow if a telegraph 
operator on such a branch line fails to transmit or deliver a message 
from the train dispatcher directing the conductor of the interstate train 
to go on a siding for the purpose of letting an intrastate train pass 
on the main line, and by reason of such négligence there is a collision. 
In State V. Chicago, Milwaukee & St. Paul R. Co. (Wis.) 117 N. 
W. 686, the court, speaking of a similar question, said : 

"The direction and dispatching of every train on an Interstate rallway 
necessarl^ Involves knowledge in the train dispatcher of ail other trains 
whlch are in the same vlclnlty at the same tlme, and also an abillty to con- 
trol such other trains. An Interstate train from Milwaukee to Chicago 
cannot be safely forwarded If, under the direction of a separate employé, a 
local train may be movlng bétween Milwaukee and Racine over the same 
track ttt the same tlme, or nearly so. The very swltching at local stations 
must be wlthln the knowledge and under the control of hlm who Is to décide 
npon ànd direct the most Important of Interstate transportatlon. Obvlously 
division of authorlty over thèse subjects would be fraught wlth great perlla 
and delays to both klnds of transportatlon. Hardly any act of a train dis- 
patcher on a busy rallroad can be concelved whlch does not affect both Inter- 
state and domestlc commerce. He cannot move or stop the most dlstlnctively 
local train wlthout affecting the interstate train, or vice versa. No extra or 
spécial can be put on the division without adjustment of other trains. Of 
course, also, every Interstate train carrles some purely intrastate frelght or 
passengers. ; Many purely domestlc trains carry some frelght or passengers in 
transit to eStrastate destination. It would seem that any severance of control 
over State from Interstate trains involved so much of confusion and probability 
of danger, ànd its posslbility even is so doubtf ul and expérimental that no 
Législature would absolutely precipltate it without careful considération nor 
without providing in the act for the event of failure of such experiments." 

There is nothing in the Employer's Liability Cases to warrant the 
construction claimed on behalf of défendant. What the court did 
décide in that case was that as the act under considération included 
ail employés pi in interstate carrier, even if they (the employés) were 
engaged in an émplo3rment wholly disconnected from the interstate 
business, citing "employés of a purely local branch operated wholly 
within a state, employés in repair shops, construction work, account- 
ing and clérical work, storage elevators ,and warehouses, not to sug- 
gest, besides, the possibility of it being engaged in other independent 
enterprises," and then held that: 

"As the act tlius Ineludes many subjects wholly beyond the power to regu- 
late Commerce and dépends for its sanction upon that authorlty, it résulte 
that the act la repugna;nt to the Constitution." 

No doubt Congress, had it seen proper to do so, could hâve limited 
it to certain fellow servants, such as are employed only in interstate 
service or in the same or différent departments of the common em- 
ployment, as has been donc by some of the states. See acts of Ar- 
kansas, Indiana, Massachusetts, Mississippi, Missouri, Montana, Ohio, 
Oregon, South Carolina, Texas, Utah, and Virginia. But the failure 
to do so cannot invâlidate the act. 
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In Northern Securities Co. v. United States, 192 U. S. 197, 331, 
34 Sup. Ct. 436, 48 L. Ed. 679, the contention was that the défendant 
was not a railroad company, that it was a corporation created by one 
of the States and its corporate powers limited to buying, selling, and 
holding stock, bonds, and other securities, and for that reason Con- 
gress had no power to regulate it ; but the court held that, under the 
power to regulate commerce among the several states, Congress had 
the authority to enact the statute, and that it applied to the Securities 
Company. Another case in which one of the issues was very much like 
that now under considération is Loewe v. Lawlor, 208 U. S. 274, 301, 
28 Sup. Ct. 301, 52 h. Ed. 488. It was there claimed that the Sher- 
man Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. 
St. 1901, p. 3200), was not applicable, or, if appHcable, not within the 
power of Congress to enact it, because the défendants were not them- 
selves engaged in Interstate commerce ; but the contention was by the 
court overruled. The same conclusion was reached in United States 
V. Debs (C. C.) 64 Fed. 724, 745, 755, afïirmed in 158 U. S. 564, 15 
Sup. Ct. 900, 39 L. Ed. 1092. 

Other statutes of similar nature hâve been repeatedly enacted by 
Congress, and, when questioned, sustained. Act July 3, 1866, c. 162, 
14 Stat. 81, digested as sections 5353, 5354, 5355, Rev. St. (U. S. 
Comp. St. 1901, pp. 3'637, 3638), makes it a criminal offense to trans- 
port or ship, by a carrier engaged in interstate transportation, dan- 
gerous explosives, regardless of the fact whether the shipment is in- 
terstate or intrastate, provided the carrier is at the time engaged in 
interstate transportation. The gravamen of the offense is to transport, 
or cause to be transported, any of the prohibited articles on any 
vessel or vehicle employed in interstate trafïic. It was the passengers 
and employés on such vehicles or vessels whom Congress sought to 
protect, and under the commerce clause had the right to protect. The 
danger to them was as great if the explosion occurred from an intra- 
state shipment as an interstate. The constitutional limitation was fully 
rnet by confining the provisions of the act to vehicles employed at the 
time in interstate traffic. The constitutionality of this act seems never 
to hâve been questioned. In fact, the only reported case construing 
this act, which the court has been able to find, is United States v. 
Saul (D. C.) 58 Fed. 763. 

In Act Cong. December 21, 1898, c. 28, 30 Stat. 755, 763 (U. S. 
Comp. St. 1901, p. 3081), "An act to amend the law relating to Amer- 
ican seamen, for the protection of such seamen, and to promote com- 
merce," the language used applied to ail seamen, regardless of wheth- 
er the vessel on which they were employed was engaged in interstate 
or intrastate commerce. In Patterson v. Bark Eudora, 190 U. S. 169, 
179, 23 Sup. Ct. 821, 47 L. Ed. 1002, the constitutionahty of this act 
was attacked upon the ground now raised and also that it applied 
to foreign vessels. While the court declined to détermine what its 
décision might be in a case relating to contracts of sailors for services 
to be performed wholly within the state, as that question was not be- 
fore it, it sustained the constitutionality of the act in an action in 
■which the vessel was engaged in interstate commerce, and whether 



954 169 FHDBBAL HHPORTEE. 

the vessël is foreign or not. The argument of counsel for the govem- 
ment, çitéd with approval by the court, might well be applied hère: 

"MoreoVer, as 90 per ceilt. of ail commerce In our ports Is conducted In 
foreigti vessels, It must be obrlous that thelr exemption from thèse shlpping 
laws wijl igo far to embarrass domestlc vessels In obtaining thelr quota of 
seaman. ^o the average aailor It Is a considération whlle In port to hâve hls 
wages to i>art prepald; ànd! If, In a large port like Ntew York, 90 per cent, 
of the Vëgéels are permittëd to prepay such seamen as ship upon them, and 
the other 10 per cent., being American vessels, cannot thus prepay, It wlll 
be exeeedlngly dlffiailt for American vessels to obtaln crews. Thls practlcal 
considération, presumably, appealed to Congress and fuUy Justlfled the pro- 
visions hereln contalned." 190 U. S. 179, 23 Sup. Ct. 824, ^7 I* Ed. 1002. 

It is well known that, while there may be some few railroads en- 
gaged wholly in intrastate traffic, there are practically none engaged 
in interstate transportation which is not also engaged in intrastate 
carriage of freight or passengers. To limit the liability of the railroad 
to its employés on a train employed in interstate traffic for injuries 
caused by fellow servants engaged in like employment would in many 
instances make the act valueless and of no benefit to the employé. In 
the language above quoted : 

"Thls prtctical considération, presumably, appealed to Congress and fuUy 
Justlfled the provisions hereln contalned." 

The safety appliance acts (Act March g, 1893, c. 196, 27 Stat. 531 
[U. S. Comp. St. 1901, p. 3174], amended by Act April 1, 1896, c 
87, 29 Stat. 85 [U. S. Comp. St. 1901, p. 3174], amended by Act 
March g, 1903, c. 976, 33 Stat. 943 [U. S. Comp. St. Supp. 1907, p. 
885]) malcç it unlawful to haul any car in interstate transportation not 
equipped With certain appliances deemed necessary iof the safety of 
employés. When thèse statutes first came before the courts for con- 
structipri,^ ït was contended that they could only apply to carriers 
virhose lihës traverse more than one state; otherwise they would be 
in eXcéSs of the powers pqssessed by Congress. Some of the trial 
courts isustained this contention, but upon appeal it has been practical- 
ly uni fôrmly held that they apply to ail railroads, although operating 
entirely Within a single State, independently of ail other carriers, if 
any interétaté freight is carried on any car of the train. The test of 
the application of the act is held to be the transportation of any arti- 
cles of interstate commerce, and, as thus construed, the act has been 
enforced as à constitutional exercise ôf the powers vested in Congress. 
United States v. Colorado & N. W. R. Co., 157 Fed. 321, 86 C. C. A. 
27, 15 L- R. A. (N. S.) 167; United States v. Colorado & N. W. 
R. Co., 157 Fed. 342, 85 C. C. A. 48; United States v. Atchison, etc., 
Ry. Go. (C. C. A.) 163 Fed. 517; Chicago, etc., Ry. Co. v. United 
States (C. C. A.) 165 Fed. 423; United States v. Southern Pacific 
Co. (C. C: A.) 169 Fed, 407; Union Stock Yards Co. v. United States 
(C. C. A.) 169 Fed. 404; Belt R. Co. of Chicago v. United States 
(C. C. A:) 168 Fed. 542; Wabash R. Co. v. United States (C. C. 
A.) 168 Fed. 1. 

The constitutionality bf the bankruptcy acts of Congress has at dif- 
férent times been quCstioned upon similar grounds, but they hâve 
been Uniformly susta:ined. Sturges v. Crowninshield, 4 Wheat. 122, 
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4 L. Ed. 529; Nelson v. Carland, 1 How. 265, 11 L. Ed. 126; Han- 
over Nat. Bank v. Moyses, 186 U. S. 181, 22 Sup. Ct. 857, 46 L. 
Ed. 1113. 

In The Daniel Bail, 10 Wall. 557, 566, 19 L. Ed. 999, it was claimed 
that the provisions of Act Cong. July 7, 1838, c. 191, 5 Stat. 304, 
amended by Act Aug. 30, 1852, c. 106, 9 Stat. 61, making it unlawful 
for any steam vessel to transport merchandise or passengers upon the 
navigable waters of the United States without a license, did not apply 
to a steamer engaged as a common carrier between places in the same 
State, although a portion of the merchandise transported by her is 
■destined to places in other states ; she not running in connection writh 
or in continuation of any Une of steamers or other vessels, or any 
railway line leading to or f rom another state. But the court overruled 
this contention and held that the act applied to such cases, and that 
it was not an infringement on the rights of the states. Mr. Justice 
Field, who delivered the opinion of the court, said on that subject: 

'^And we answer, further, that we are unable to draw any clear and dis- 
tinct Une between the authorlty of Oongress to regulate an agency employed 
in commerce between the states, when that agency extends through two or 
inore states, and when it Is conflned In Its action entlrely wlthin the Umlts 
of a single state. If Its authority does not extend to an agency in such com- 
merce, when that agency Is confined within the limlts of a state, Its entire 
authority over Interstate commerce may be defeated." 

While that case was one arising on the navigable waters of the 
United States, it is now well settled that the power of Congress under 
the commerce clause is as complète ûpon the land. In re Dfebs, 158 
U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092 ; United States v. Colorado 
& N. W. R. Co., supra. It may be proper to state that this same ob- 
jection was made by Messrs. Littlefield and Bannon, of the House 
Judiciary Committee, in their minority report on this bill, but failed 
to receive the approval of either House of Congress. 

The only reported case involving this act, which the court has been 
able to find, is P.ulgham v. Midland Valley R. Co. (C. C.) 167 Fed. 
660, decided by judge Rogers of the Western district of this state; 
but the constitutionality of the act, it seems was not questioned, and 
not determined by the learned judge. 

In view of the conclusions reached, it is unnecessary to détermine 
whether that question can be raised by défendant in this case, as the 
complaint shows on its face that the accident was caused by reason of 
die négligence of the conductor and locomotive engineer of the train 
on which plaintiff's intestate was the fireman, and which train, it ib 
alleged, was at the time engaged in interstate transportation. Cases 
on that point which may be consulted are Supervisors v. Stanley, 
105 U. S. 305, 311, 26 L. Ed. 1044 ; In re Garnett, 141 U. S. 1, 12, 
11 Sup. Ct. 840, 35 L. Ed. 631 ; Clark v. Kansas City, 176 U. S. 114, 
118, 20 Sup. Ct. 284, 44 L. Ed. 392 ; Patterson v. Bark Eudora, su- 
pra; State of Missouri v. Dockery. 191 U. S. 170, 24 Sup. Ct. 63. 
48 L. Ed. 133 ; Cooley on Const. Lim. (7th Ed.) p. 250. 

In the opinion of the court the act in controversy is a valid exercise 
of the powers granted to Congress by the Constitution, and the de- 
murrer must be overruled. 
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ipISHBB V. CJLBVBLAND, 0., O. & ST. L. ET. 00. et aL 

(Circuit Court, E. D. Kentucky. Aprll 9, 1909.) 

1. Railroads (§ 22*)^AcTioN— Venue— "DoiNo Business." 

Where a part of défendant rallway's Une passed Into K. county, Ky« 
the rallroad did business In that state, so tbat some Kentuc&y court bad 
Jurlsdlctlon of an action agalnst It, and tbls, tbougb none of them were 
witbln Civ. Gode Prac. Ky. § 73, provldlng that an action agalnst a carrier 
for Injury to a person must be brought In the county In whleh the défend- 
ant or either of the several défendants résides, In whlch plalntlflf Is In- 
jured, or In whlch he résides, If lie résides lu a county into whlch the 
carrier passes. 

tEld. Note. — For other cases, see Railroads, Cent Dlg. § 50; Dec. Dlg. 
§22.» 

For other définitions, see Words and Phrases, voL 3, pp. 2155-2160 ; vol. 
S, pp. 7640, 7641.] 

a Railboads (§ 22») — Actions— Venue. 

Clv. Code Prac. Ky. § 73, provides that an action agalnst a carrier for 
an InJury to a persou must be brought in the county In whlcb the défend- 
ant or either of the several défendants résides, or in whlch the plalntift 
Is Ipjured or lu whlch he résides, if he résides In a county Into whlch the 
carrier passes. Beld, that an action for Injuries could not be brought 
agalnst a carrier lu a county Into whlch the carrler's Une passed, but in 
whlch plalntlff did not réside, nor In a county In whlch the carrier had 
no agent on whom process could be served. 

tEd. Note. — For other cases, see Railroads, Cent. Dlg. S 50; Dec. Dlg. 
I 22.*] 

8. Raukoads (§ 22*)— Actions— Venue. 

Défendant carrier did not pass into K. county, Ky., prlor to October 
24, 1005, when It contracted wlth a bridge company for a division of work 
over the Unes passing Into K. county, that, in considération of défendant 
asslsting the bridge company in doing such work, It would render as- 
sistance to the rallroad company of a simllar amount, and that the rall- 
road company should pay the bridge company 50 cents a car in so far as 
the bridge company's assistance esceeds that rendered by the rallroad com- 
pany. Beld, that the rallroad company's cars and servants whlle operat- 
ing in K. county were the servants of the bridge Company and under its 
control, and hence the rallroad company was not Uable to be sued in K. 
county for injuries to a person residlng there under Clv. Gode Prac. Ky. 
§ 73, authorlzing au action agalnst a common carrier In a county In whlch 
the plalntlff résides, and Into whlch the carrier passes. 

[Ed. Note. — For other caseë, see RaUroads, Cent. Dlg. § 50; Dea Dlg. 
§ 22.*] 

Action by Richard Fisher against the Cleveland, Cincinnati, Chicago 
& St. Louis Railway Company and another. On plea in abatement to 
j'urisdiction after removal. Sustained. 

Plalntlff Richard Fisher lived in Govlngton, Ky., and was employed by dé- 
fendant rallway company as nlght car cooper and sealer at Its freight dépôt 
In Cincinnati, O^ilo. Défendant MIchael Igo was also employed by the rallroad 
company In the same capaclty and place In the daytlme. The duty of both 
was to see tbat cars were properly sealed ofi departure, to examine and record 
the condition ot seals on Incomlng cars, and to break the seals on cars to be- 
unloaded. On the nlght of December 6, 1905, plalntlff was walking along a 
platform at the freight dépôt to examine the seals of certain cars on the 
track àdjolning the platform, at the end of whlch were three or four steps 
leadlng theref rom to a lower level. When plalntlff reached the steps, he start- 

*For other cases see same topic & 9 nvmbeb in Dec. & Am. Dlgs. 1907 to date, ■& Rep'r Indexes 



FISHEB V. OLEVELAND, C, C. 4. ST. L. KT. OO. 957 

ed to go down, but the steps havlng been broken down by eome sectlonmen 
dnring the day, whlle défendant Igo was on duty, of whlch Igo dld not inform 
plalntiff, he fell to the ground, and received Injuries for whlch he sued. The 
case havlng been removed to the fédéral court notwlthstandlng défendant Igo 
was also a résident of Kentucky, on a flndlng that no cause of action was stat- 
ed agalnst hlm, défendant rallroad company flled a plea In abatement to the 
court's jurisdlctlon on the ground that under the Kentucky Code the Kentucky 
court from whlch the cause has been removed was wlthout Jurisdlctlon. 

S. D. Rouse and R. C. Simmons, for plaintiff. 
John Galvin and Maurice L. Galvin, for défendants. 

COCHRAN, District Judge. The corporation défendant since the 
filing of the transcript herein and overruhng of the motion to remand 
has questioned this court's jurisdiction of the cause on the ground that 
the State court from whence it was removed did not hâve jurisdiction 
thereof. Of course, if this is true, then this court does not hâve ju- 
risdiction. Said défendant first raised the question by spécial demur- 
rer, and then by plea in abatement. I hâve overruled both, holding that 
the State court had jurisdiction. After so holding, my attention has 
been called by the corporation défendant to the case of Byme v. Kansas 
City, etc., R. Co., 61 Fed. 605, 9 C. C. A. 666, 24 L. R. A. 693, and in 
the course of my reading I hâve come across the case of Standard Oil 
Co. v. Anderson (decided by the Suprême Court of the United States 

February 1, 1909) 212 U. S. 215, 29 Sup. Ct. 252, 53 L. Ed. . Both 

of thèse cases hâve a bearing on the question whether the défendant 
corporation passes into Kenton county, Ky., iti the circuit court where- 
of this action was originally brought. On my motion a reargument has 
been had on the question of jurisdiction, and at my instance the affi- 
davits of E. P. Goodwin and J. S. Sweeney setting forth in détail the 
nature of the direction and control exercised by the bridge company 
over the engines and crews of the corporation défendant passing over 
the bridge and tracks of said company under the contract between the 
two hâve been filed. And, in order to set forth fully my reasons for 
the conclusion which I hâve reached in regard to the matter, I hâve 
prepared this written opinion. 

Section 73 of the Civil Code of Practice of Kentucky provides that 
an action against a common carrier for an in jury to a person must be 
brought in the county in which the défendant or either of the several 
défendants résides, or in which the plaintiff is injured, or in which he 
résides, if he résides in a county into which the carrier passes. Neither 
of the défendants resided in Kenton county when the suit was brought, 
and the plaintiff was not injured therein. He resided, however, in that 
county, so that if at the time the corporation défendant passed thereinto 
the Kenton circuit court had jurisdiction of the action. It does not 
necessarily folio w that, if it did not pass thereinto, that court did not 
hâve jurisdiction of the action. It appears from the plea in abatement 
that said défendant passes into Jefferson county, Ky., and hence does 
business in the state. This being so, some court in Kentucky has juris- 
diction of the cause of action, and this notwithstanding the fact that 
no court in Kentucky cornes within the terms of section 73 of the Code. 
The circuit court of Jefferson county does not come within that sec- 



tion; tecause, thou^h said défendant passes into Jefferson county, 
p^Iainfiff does not réside therein; ►'ifbis wàs so dedded by the Kentucky 
Court of Appeatsin the case of 'C, & O. Ry. Co. /V.' Cowherd, 96 Ky. 
113, 27 S. W, 9,90J but the iCenton circuit court dqes not hâve jurisdic- 
tion of the cause under this vîew of the matter because said défend- 
ant had and has no agent in Kfeiitôn county upon whom process could 
Or has beert servèd. It Wa's undértaken to be brought before that 
court by service of summons on said defendaijt's, superintendent and 
designated agent .for service of process who résides and was served in 
Jefferson county. It follows, therefore, that the jurisdiction of the 
Kenton circuit court dépends on the question whether the défendant 
corporation at the tinie the action was brought within the meaning of 
sàid Gôdè provision passes into Kenton county. If it did not, that 
court did not hâve Jurisdiction. If it did, it had jurisdiction. 

No#, it is certain that said défendant did not pass into Kenton coun- 
ty prîortb October 24, 1905, when the contract between it and the 
bridge çbtnpany went ifttb efféèt ; for prior to that time said défendant 
did nëtHing- that could pbssibly bè construed as a passing into Kenton 
county. If it passed into Keriton county at the time the action was 
brought, .itwâsby vîrtue bf what it has donc since theh under said 
contractl Nor can it be sàid that it passed into Kenton county f rom the 
mère fact that its engines and crews hâve since then passed into Kenton 
county. In the case of Byrne v. Kansas City R. Go., supra, it was held 
that the raîlroad company was not liable to a person injured by its en- 
gine in charge of its éngineer and fireman whilst on the track of the 
bridge cofnpany, because the sanie were there under a coritràct of rent- 
ing to that Company by the railroad company. The former was paying 
the îattér for the use thereof $10 a day and its expenses in the opéra- 
tion thereof . The basis bf the holding was that, though the engine and 
trainmen were the property and servants of the railroad company, they 
were not ât the time of the injury doing the work of the railroad com- 
pany, but that of the bridge company, afid the question as to whose 
work they were doing was considered to be determined by the fact as 
to whose control and direction they were then under. Judge Taft said : 

"They were [referrlng to the trainmen] It Is true gênerai servants of the 
rallway company, but at thè time of the accident they were engaged In the 
work of the bridge company, were subject to the orders of the bridge company'« 
offleer, and in what they did or falled to do were actlng (or the bridge com- 
pany. The resuit Is determined by the answer to the further question, whose 
work was the servant doing? And under whose control was he doing Itî" 

And in the case of Standard OU Co. v. Anderson Mr. Justice Moody 
said: 

"It sometlmes happens i,h^t <>ne wlshes a certain work to be done for his 
beneflt, and neltber has persoiis 'in hls employ who can do It, hor la wllUng to 
take such pérsdns Into hls gênerai service. Hè may then enter Into an 
agreement wlth ànother. If that other furnlshes hlm wlth persons to do 
the work, and placés them under hls exclusive control In the performance of 
It, those men becQjue pro hac vice the servants of hlm to whom they are fur- 
nlshed. But, on the other hand, one may préfer to enter Into an agreement 
wlth another that that other for a considération shall himiself perform the 
work through servants of hls own selfictlon^ retalnlng the dlre<rtIon and control 
of them for the perlod. In the flrst case, he to whom the workmep are furnlsh- 
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*d is responslble for thelr négligence ta the conduct o( the work, becanse the 
work is his work, and they are for the time hls workmen. In the second case, 
he who agrées to fumlsh the completed work through servants over whom he 
retalns control is responslble for thelr négligence In the conduct of it, because, 
though It is done for the ultlmate beneflt of the other, It Is still In Its dolng hls 
owu work. To détermine whether a given case f ails wlthln the one class or 
the other we must Inquire whose Is the work belng performed — a question 
which Is usually answered by ascertalnlng who has the power to control and 
direct the servants in the performance of thelr work. Hère we must carefuUy 
dlstingulsh between authorltatlve direction and control and mère suggestion 
as to détail or the necessary co-operatlon, where the work f urnlshed la a part 
of a larger undertaklng." 

If, then, it is possible that the défendant corporation's engine and 
crew may 'pass into Kenton county and it not be responslble for the 
négligence of the crew in the opération of the engine and cars which 
it is drawing, it is possible that such may be the case, and said défend- 
ant be said not to pass into Kenton county within the meaning of the 
Code provision ; for the same state of facts which would make it not 
liable for such négligence would prevent its being said that it so passed 

What, then, is essential in addition to the passage of such engines 
and crews into Kenton county in order that said défendant may be lia- 
ble for the négligence of the latter and that it may be said to so pass 
into said county? It is essential that when those engines and crews 
pass into Kenton county that they be doing its work, and not the work 
of the bridge company. If they are doing the work of that Company, 
then it is not so liable, and it does not so pass. Whose work, then, do 
they do? It is certain that they are on the property of the bridge 
company when they so pass, and they are doing that which that Com- 
pany was organized to do and for which it exists. It is certain, also, 
that at the time they are so passing they are under its gênerai super- 
vision, direction, and control. That such is the case speaks out of the 
contract under wJiich they pass. No doubt, it was in récognition there- 
of that it was provided in the contract that the bridge company, and 
not the défendant, should be liable for accidents happening while they 
are so passing. It is stated generally in the affîdavit of Van Winkle 
that such is the case, and it is shown to be so more in détail by the affi- 
davits of Gôodwin and Sweeney. Nothing is shown to the contrary, 
and I do not understand that it is claimed that it is otherwise; 

I gather from the décision of the Sixth Circuit Court of Appeals 
and the Suprême Court referred to, that the test as to whose work the 
engines and crews are doing in such circumstances is under whose 
gênerai supervision, direction, and control they are doing the work. 
The considération for the défendant corporation thus assisting the 
bridge company in doing its work is the rendition of a like amount of 
assistance by said bridge company to said défendant in the doing of 
its work and the payment to the bridge company 50 cents per car in 
so far as the assistance rendered by it exceeds that rendered by said 
défendant. It may, therefore, be said that the défendant corporation 
rents or lets its engines and crews to the bridge company in return for 
such assistance and payment, and thus that it cornes directly within 
the Byrne Case. It does not come within the Anderson Case because 
there the winch and drum and winchman when the work of hoisting 
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was being donc were on the dock of the défendant, and were under 
its jfenefal supervision, direction, and control. They never passed out 
frohlits gênerai supervision, direction, and control into that of the 
stevedore, The work was donc in conjunction with that of the steve- 
dore, and in answer to signais f rom the stevedore. But by virtue there- 
of the winch and drum and winchman did not pass out from under 
the gênerai supervision, direction, and control of the défendant. 
Mr. Justice Moody said : 

"Was the winchman at the time he negUgently falled to observe the signala 
engaged In the work of the master's stevedore under his rlghtful control, or 
was he rather engaged in the work of the défendant under hls rlghtful con- 
trol? We think the latter was the true situation. The winchman was un- 
doubtedly in the gênerai employ of the défendant who selected him, pald hla 
wages, and had the rlght to discharge hlm for Incompetency, mlsconduct, or 
any other, reason. In order to relleve défendant from the results of the légal 
relation of master and servant, It mUst appear that that relation for the time 
has been suspended, and a new Uke relation between the winchman and the 
stevedore had been created. The évidence in this case does pot warrant the 
conclusion that this changed relation had come into existence. l'or reasona 
satisf actory to It the défendant preferred to do the work of hoisting itself, and 
received an agreed compensation f or it. The power, the winch, the drum, and 
the winchman were its own. It did not furnish them, but fumlshed the work 
they did to the stevedore. The work was done by the défendant for a prlce 
as Its own work, by and through Its own Instrumentallties and servants under 
its oWn control." 

I therefore feel constrained to hold that this court is without juris- 
diction of the cause herein, the order overruling the plea in abatement 
set aside,!and the plea adjudged good. 



In re BRASBLTON. 
(District Court, N. D. Georgla, B. D. May 11, 1909.) 

1. Sales (8 474*) — Conditional Sales— Cbeditoes or Buteb. 

CIv. Code Ga. 1895, § 2776, déclares that, if personal property Is con- 
dltlonally sold, the sale to be enforceàble against third parties shall be 
executed In wrltlng as chattel mortgages, and section 2777 provides that 
Buch sales must be recorded wlthin 30 days from date, and In other re- 
spects shall be governed by the laws regulating chattel mortgage registra- 
tion. . Séld that, where a written réservation of tltle is not properly 
executed ànd recorded, the réservation, while good between the parties 
and as agaInst gênerai credltors and creditors with liens antedating the 
sale, it Is subject to liens obtained or debts arlslng from crédit given In 
good faith by reason of the buyer's apparent ownershlp of the property. 

[Ed. Note.— For other cases, s ee Sales, Cent. Dig. §•§ 1391-1402; Dec 
Dlg. 1 474.» 

• What constltutes a contract of conditional sale, see note to Dunlop v. 
Mercer, 86 C. C. A. 448.] 

2. Bankruptcy (§ 228*) — Findings of Refebee— Review. 

Findlngs of fact by a référée In bankruptcy are not to be dlsturbed un- 
less clearly erroneous. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 228.*] 

3. Bankbuptct (I 310*) — ^Pebfeeeed Claims—LiIens— Conditional Sales. 

Where a .conditional sale of property to a bankrupt was not valld as 
against subséquent creditors whose claims were contracted on the faith 

>For othar cases s«e same toplc & | nuubbb tn Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of the bankrupt's ownershlp of the property condltlonally sold, because of 
the condltlonal vendor'8 fallure to record the réservation of tltle as re- 
qulred by the state law, and the référée found as a fact that such omis- 
sion operated to defraud such subséquent credltors, the vendor was not 
entltled to the allowance of hls clalm as a secured clalm, but was re- 
qulred to share equally wlth gênerai credltors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. §§ 501-607; 
Dec. Dlg. § 310.*] 

In Bankruptcy. Review of action of référée. 

A. S. Richardson and W. L. Hodges, for D. C. Alford. 
A. A. McCurry, for trustée. 

NEWMANj District Judge. This matter coming before the court 
on an application to review the action of the référée on the claim of 
D. C. Alford that he is entitled to a préférence over gênerai creditors 
of the bankrupt because of a réservation of title to a certain stock of 
goods sold by him to E. K. Braselton,' the bankrupt. The case makes 
necessary the application of the statutes of Georgia with référence to 
conditional sales or sales with réservation of title by the seller, and 
as to its efïect against third parties. 

In the case In re Atlanta News Publishing Company (D. C.) 160 
Fed. 519-522, this court had occasion to pass upon the proper con- 
struction of the sections of the Code of Georgia on this subject. Sec- 
tion 2776 of the Civil Code of Georgia is as foUows : 

"Whenever Personal property Is sold and delivered with the condition flxed 
to the sale, that the tltle thereto is to remaln in the vendor of such Personal 
property untll the purchase prlce thereof shall hâve been pald, every such 
condltlonal sale. In order for the réservation of tltle to be valld as against 
thlrd parties, shall be evldenced in wrltlng, and not otherwise. And the wrlt- 
ten contract of every such condltlonal sale shall be executed and attested In 
the same noanner as mortgages on personal property ; as between the parties 
themselves, the contract as made by them shall be valld and may be enforced 
whether evldenced In wrltlng or not" 

Section 2777 of the Civil Code of Georgia is as foUows ; 

"Cîonditlonal blUs of sale must be recorded withln thlrty days from thelr 
date, and In other respects shall be govemed by the laws relatlng to registra- 
tlon of mortgages." 

In construing thèse sections in the case of the Atlanta News Publish- 
ing Company, this is said : 

"The meanlng of section 2776 as applicable to the facts In this case as con- 
Btrued by the Suprême Cîourt of the state is this: (1) Where there Is a mère 
oral réservation of tltle and no wrltlng whatever on the subject, the tltle 
wlll be so flxed In the vendee that the rlghts of thlrd parties obtalning judg- 
ments or liens antedatlng the sale may be enforced against the vendor's clalm 
of tltle. (2) Where the contract reservlng title in the vendor is In wrltlng, 
although not properly executed and recorded as requlred by the statute, the 
réservation is good as between the parties, and as to gênerai credltors, and also 
as to creditors with liens antedatlng the condltlonal sale; and is only sub- 
ject to such liens as are obtained, or debts arising from crédit given in good 
falth by reason of the property being in the possession of the vendee with 
apparent ownershlp and wlthout notice of tltle elsewhere." 

•For oUier cases ses same toplo ft { humbbb in Dec. & Am. Digs. 19C7 to date, * Rep'r Indexes 
169 F.— 61 
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The rtfelrlse's certificate of the proceeding beforc him states the case 
as folIôVirs: 

"I, Frank L. UpBon, one of the référées of sald conrt In bankruptey, do 
hereby certify that, In the course of the proceedlngs In: sald cause before me, 
the followlng questions arose pertinent to sald proceedlngs: 

"Question: Whetlier or not the clalm of D. a Alford, should be allowed as 
a secured clalm be<^use of a wrltten instrument entered Into between hlm and 
the bankrupt, partaklng of the nature both of a rétention of title and a chattel 
mortgage, whlch had been wlthheld from record slnce Its date, January 27, 
A. D. 1908, to August 1, A. D. 1908; the adjudication havlng been had on a 
pétition flled August 21, A. D. 1908. Objections to the allowance of thls elalm 
as a secured clalm belng made by E. H. Webb, trustée. 

"A hearlng on thls issue was had before me on the 9th day of February, 
A. D. 1909. At sald hearlng counsel for trustée Introduced the record of the 
bankruptey matter as of flle, deslgnatlng speclally ail of the proven clalms 
whlch showed sales subséquent to the glvlng of the allëged securlty and also 
affldavits of a number of credltors who set forth that they had extended 
crédit on the faith of the baûkrupt's apparent ownership of the stock of goods ; 
the affldavits being recelved as évidence by the consent of the counsel for D. 
C. Alford, the credltor. A llst of the sales, as shown by thèse proven clalms, 
Is hereto attached, marked Exhlblt F and embodled as a part of my flndlngs, 
together wlth the affldavits. Ek K. Braselton was swom and examlned, a 
summary of his évidence is hereto attached, havlng been agreed on by counsel. 

"Flndlngs of Fact 

"1 flnd thât thls rétention of title note and the chattel mortgage clause 
thereon was wlthheld from the record by D. C. Alford from the date It was 
glven, to wit, 27th day of January A. D. 1908, untll Ist day of August, A. D. 
1908, and that D. C. Alford told the bankrupt, E. K. Braselton, that the notes 
would not be recorded, as they were just as good whether recorded or not 
Amouàt of fuhd în Çôntroversy Is some ?378.25. 

"I flnd that it "bas been prpréd that some $799.76 of gpods were sold to sald 
El. K. Brasdton b^ creditors Whose clalms hâve been proved, and that thèse 
goods Were sold, wlthout knowledge of the lien clalmed by D. C. Alford, and 
that by teasôn of the wlthîiblàing of Oils Instrument froin the record that a 
commercial éredlt Standing had gone out to the trade on whlch crédit thèse 
goods wére sold. 

"I flnd a^ à inatter of faiit that thls wlthholding of this instrument was 
wlth the Intent not- to impair B. K. Braselton's crédit by puttlng same on 
record, and that a légal fraud was worked on those credltors who sold by rea- 
son of hls commercial rating obtained by reason of the nonrecordlng of thls 
Instrument whlch wlU now: lestop the sald D. C. Alford from settlng up this 
clalm as superlor to thelr daim and that of thelr trustée. 

"Flndlngs of Law. 

"As ruled by your honor in the récent case of the Atlanta News Publlshlng 
Co. (D. C.) 20 Am. Bankr. Eep. 193, 160 Fed. 619, thls rétention of title and 
chattel mortgage Is good as between the parties, but Is 'subject to debts àrlslng 
from crédit glven lin -good faith by reasop of the vendee's apparent ownership 
from hls possession of the property' (sectaid headnote), 

"On the facts of thls case thereis a strohg slmllarlty' wlth the récent case of 
In re HlCk6rson,{Dk 0.) 20 Am. Bankr. Bep. 686, 162 Fed. 345, In whlch case 
the récent !EullngS. of the Suprême Court. (Thompson v. Fairbanks, 196 U. S. 
516, 25 Sup. et 806, 49 L. EU 577; îork Mfg. Co. v. Cassell, 201 U. S. 844, 
26 Sup. et 481, 50 L. Bd- 7^ ; First Nat Bank v. Staake, 202 U. S. 141, 
26 Sup. et. 680, 50 L. Ed. 967) and the leadlng District and Circuit Court of 
Appeals dédisions on the point are dlscussed and relied on to support the 
court's décision that the fact that the mortgage was wlthheld from the record, 
although both the bank and the mortgagee testifled that it was In 'good faith," 
that it was 'dellberate, and that It had the efifect of gettlng extensions and 
addltlonal crédits for the bankrupt,' and by order the clalm was dlsallowed 
as a secured clalm, and only to be allowed as an unsecured clalm. 
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"It Is my conclusion o( law that D. O. Alford cannot prove hls clalm as a 
«ecuied clalm over the clalms of the credltors who sold subséquent to the date 
of ttie instrument, and that the trustée is subrc^àted to the rlghts of theee 
credltors and tan successfuUy malntaln an objection in this court of bank- 
niptcy to the allowance of thls clalm as a secured clalm. 

"An order was therefore made disallowlng sald clalm as a secured clalm, 
and allowlug same clalm only as an unsecured clftim." 

It is well understood that the finding-s of référées in bankruptcy up- 
on questions of fact are not to be disturbed unless clearly erroneous. 
The évidence in the case is very brief. It shows that on January 27, 
1908, D. C. Alford soid to E. K. Braselton, the bankrupt, a stock of 
goods described as "one American soda fount and fixtures, and also 
stock ofdrugs as per invoice." The invoice shows the items embraced 
in the sale amounting to $999.40. Braselton gave D. C. Alford four 
promissory notes, three for $250 each, and one for $249.40; payable 
at intervais. After reciting that they were given for the purchase 
money of the soda fount and fixtures and the stock of drugs, the notes 
contained this provision: 

"Should we, or elther of us, fall to pay thls debt at maturity, the sald D. 
C. Alford, or thelr assigns, may at tbeir option take possession of sald prop- 
erty without process of law and sell the same at public outcry at the court- 
house door in Hartwell, Ga., after flve days' notice publlshed at sald court- 
house door, and apply the proceeds of sald sale to this note after paying ail 
costs. And in case of a déficit after sald application is made, we, or elther of 
us, are bound therefor. In case there is a surplus of the proceeds of said 
sale after sald application Is made, the same is to be pald to elther of us. 
To better secure this debt, I hereby sell and convey to sald D. 0. Alford the 
followlng property, which Is my own and unlncumbered, to wit; Any goods I 
may hare In my possession not on consignment that may accumulate from 
tlme to tlme in the run of my business." 

This sale having been made and thèse papers executed on January 
27, 1908, the notes containing this réservation in the seller were not re- 
corded until August 1, 1908. 

On August 21, 1908, an involuntary pétition in bankruptcy was filed 
against E. K. Braselton, and he was adjudicated a bankrupt on the Ist 
day of September, 1908. Between the time of the sale by D. C. Alford 
to E. K. Braselton and the filing of the pétition in bankruptcy, Brasel- 
ton bought from différent creditors, as will be seen in the finding of the 
référée, several hundred dollars worth of merchandise. The référée 
finds that : 

"Thèse goods were sold without knowledge of the lien claimed by D. C. 
Alford and that by reason of the withholding of thls instrument from the 
record, a commercial crédit standing had gone out to the trade on which crédit 
thèse goods were sold." 

The référée f urther finds that : 

"As a matter of fact that this withholding of thls Instrument was with th*» 
Intent not to impair E. K. Braselton's crédit by puttlng same on record, and 
that a légal fraud was worked on those credltors who sold by reason of hls 
commercial rating obtained by reason of the nonrecordlng of this Instrument 
which will now estop the said D. C. Alford from setting up this clalm as 
superlor to their clalm and that of thelr trustée." 

The référée had the witnesses and parties before him and had a 
good opportunity for judging the bona fides of this failure of Alford 
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to record, and its effect upon thç other creditors. I do not think the 
court would be justified in disturbing his finding to the effect that D. C 
Alford should only be allowed to prove his claim as an unsecured claim 
and share equally with the gênerai creditors. 
The rèferee's finding is apprpved. 



BRAWNER V. lEVIN. 
(Circuit Court, N. D. Georgla, B>. D. May 1, 1909.) 

1. OivrL RiGHTS (S 18*)— Statutobt Provisions— Action fob Damages. 

Rev. St s: 5510 (U. S. Comp. St. 1901, p. 3713), declarlng that every per- 
son who, under color of any law, statute, ordlnance, régulation, or custom, 
eubjects an inhabltant of any state or territory to the deprlvatlon of any 
rlghts, privilèges, or Imœunltles, seeured or protected by the Constitution 
and laws of the United States or to différent punlshments, pains, or pén- 
al tles, on account of his belng an allen, or by reason of his color or race, 
than that prescrlbed for the punlshment of cltlzens, shall be punlshed, la 
a pénal • statute, the Infrlngement of whlch wlU not glve rlse to a dvil 
action for damages. 

[Ed. Note.— For other cases, see Olvil Rlghts, Cent Dig. i 11 ; Dec. Dlg. 
§13.*] 

2, Civil RightS (§ 18*)— Stattjtes^-Construction. 

Rev. St § 1979 (U. S. Comp. St 1901, p. 1262), déclares that every per- 
son who, under color of any statute, ordlnance, régulation, custom, or 
usage, of any state or territory^ subjects or causes to be subjected any 
citizen of thé TJnlted States or other person wlthin the Jurlsdlctlon thereof 
to the déprivation of any rlghts, privilèges, or Immunltles seeured by the 
Constitution and the lavys, shall b« llâWe to the party Injured In an action 
at law. Seld, that the rlghts, privilèges, and immunltles ref erred to were 
those seeured by the Constitution and the laws of the United States and 
dld not Include the right of an Indlvldual to llfe, liberty, or property, 
whlch were primary rights wlthin the protection of the state of whlch the 
Indlvidual is an Inhabitant 

[Ed. Note. — For other cases, see Civil Rights, Dec, Dlg. § 13.*] 

8. COTJETS (§ 282*) — FEDERAL COURTS -» CONSTITXJTIOWAL QUESTIONS — FOUB- 

lEBNTH AND FlTTEENTH AMBNDMENTS. 

ïhe f ourteenth and flfteenth amendments of the fédéral Constitution 
are limitations on the states and dld not confer primary rlghts enforcea- 
ble by a person of color In the flrst Instance in the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 282.*] 

4. Civil Rights (§ 1*)— Stàtutes— Citizens— Negeoes. 

Persons of Af rican descent hâve the same, but no gréa ter, rlghts than 
other cltlzens In the state where they make their home; the rlghts and 
privilèges protected from Infrlngement by Rev. St § 1979 (U. S. Comp. St 
1901, p. 1262), and the Infrlngement of whlch créâtes a cause of action 
for damages, belng common to ail cltlzens. 

[Ed. Note. — ^For other cases, see Civil Rights, Dec. Dlg. § 1.*] 

5. Courts (§ 282*)— Fédéral Courts— Jueisdiction. 

The fédéral courts hâve no jurisdlction of an action for damages by a 
citizen of African descent agalnst an Anglo-Saxon citizen of the same 
state for an alleged unlawful assault commltted under color of executive 
authority. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 282. •] 

E. C. Kinnebrew, for plaintiff. 
Sam Olive, for défendant. 

*For other oases see same topio & S numbeb in Dec. & Am. DIgB. 1907 to date, & Rep'r Indexai 
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NEWMAN, District Judge. The déclaration in this case is as fol- 
lows : 

"Tfie pétition of Lula Brawner showS that W. H. Irvln bas Injured and 
damaged lier In the sum of $5,000 under the facts set forth In the foUowIng 
paragraphs: 

"Second. Sald W. H. Irvln Is a résident of Elbert county, Ga. 

"Tbird. For that heretofore, to wit, on the 20th day of June, 1908, your pe- 
tltloner was living In the city of Elberton in Elbert county, Ga., wlth her hus- 
band, William Brawner, and her children in her own bouse, attendlng to her 
domestlc dutles, at peace wlth ail the world and demeanlng herself as an 
orderly and law-abldlng woman. 

"Fourth. ïour petltloner further shows that while at her home at the time 
and place mentioned In paragraph 8 of this pétition and llvlng in the condi- 
tion therein set forth, the défendant in this case, W. H. Irvln, the then chief 
of police of the said city of Elberton, called your petltloner from her bouse In- 
fo her yard, arrested her, and then and there maliciously and cruelly assaulted 
and beat her wlth a whip, cuttlng her flesh in scars, causing her much pain 
and sufCering, ail without fault on her part, and wlthout any just cause or 
provocation. 

"Fif th. When the sald W. H. Irvln arrested petltloner as stated in paragraph 
4 of this pétition, and before whipplng her, he chargea her wlth havlng struck 
a chlld of bis relatives, whlch charge petitioner then and theré denled, and 
whlch she now avers to be wbolly and absolutely untrue. 

"Sixth. The défendant, after whlpping petltloner as charged In paragraph 4 
of this pétition, locked her up in the city prison, immedlately, kept her there 
for two hours, after whlch he dlscharged her from custody wlthout preferrlng 
any charge against her and wlthout requirlng ber to glve bond for her ap- 
pearance before any court. 

"Seventh. As chief of police of the dty of Elberton, the défendant bas the 
power under the laws, ordinances, and régulations of the city government to 
arrest ofCenders and under certain conditions to put them in custody, and In 
treatlng petitioner as set forth In the foregolng paragraphs he was acting un- 
der color of bis officiai autbority, and subjected her to a différent punishment 
from that prescribed for citizens by reason of her color. 

"Elghth. The whipplng of petitioner by the défendant was in an open and 
public manner. In the daytlme. The people on neighboring lots being specta- 
tors, it subjected petitioner to great mortification. 

"Ninth. The state courts of Elbert county bave declined to prosecute the 
défendant after being asked by petitioner so to do. The grand jury took no 
action on the matter. Petitioner asks for redress under the Constitution and 
laws of the United States. 

"Tenth. By reason of the unprovoked and aggravated cbaracter of the as- 
sault, the contempt of public justice displayed by the défendant in hls usurpa- 
tion of power, and the pain and mortification caused to petltloner, she prays 
that the court may allow her exemplary and punitive damages in this case. 

"Eleventh. AU of the foregolng happened to the injury and damage of pe- 
titioner as set forth in paragraph 1 of this pétition." 

Then follows the prayer for process. 
Défendant has filed a plea to jurisdiction and demurrer, 
It is sought to support this suit by section 5510, Rev. St. (U. S. 
Comp. St. 1901, p. 3713), which reads as follows: 

"Every person who, under color of any law, statute, ordinance, régulation, 
or custom, subjects, or causes to be subjected, any Inhabitant of any state or 
territory to the deprivation of any rights, privilèges, or immunitles, seeured 
or protected by the Constitution and laws of the United States, or to différ- 
ent punlshments, pains, or penaltles, on account of such inhabltant being an 
alien, or by reason of bis color or race, than are prescribed for the punish- 
ment of citizens, shall be punlshed," etc. 



169 tBOBBAL BBFOBTBB. 

î This, as will bèf seen, is a pefaal istatute, so it could hàrdly be suî- 
ficient to support a civil suit. 

CQiipse^jfprplaintiff further inyokes section 1979, Rev. St. (U. S. 
Comp. Si'il901, ip. 1362), which reads as follows: 

"Bvery person who, under color of any statute, ordinance, régulation, cnstom, 
or usage, of ariy stàlé or terrltory, snDjects, or causes to be subjected, any citi- 
zen of the United States or other person within tiie Jurisdlction thereof to the 
depriratlon of anjr ïights, privilèges^ or Immùnlties secured by the Constitu- 
tion and laws, sball be liabie to the party injured in an action at law, suit in 
eçiuity, or otber pr(^r proceeding for rédress." 

It does not appear ftom the dedâration in this case that the de- 
feiidajnj, hjELs deprived t|ie plaintifï of any rights, privilèges, or im- 
munities ;Secured by the Constitution and laws of the United States. 
As is well understood, of course, the right of an individual to lif e, 
Ijberty, aitid property, aiyi to be ffee from molestation, is primarily 
and originally the right of a citizen of the state of which the individijal 
is an inbabitant. To bring a case within this section, it must appear 
that some, right, privilège, or immunity secured by the Constitution 
and laws of the United States has been infringed. It is useless, of 
course, to attempt to support this proceeding under the fourteenth or 
fifteentlb ^juendments td the Constitution of the United States. Thèse 
are limitations upon the states. Nor is there any warrant for such 
procédure under the thirteenth amendment. 

Without discussing ail the cases since the Slaughterhouse Cases, 16 
Wall, 36, 21 If. E^d. 394, I thihic the détermination of this question is 
sufficientty fbund in Hpdges v. tJnited States, 203 U. S. 1, 27 Sup. 
Gt. 6, 51 Lj Ed. 65. In that case the défendant was charged with 
conspiracy against certain pèrsons named, "citizens of the United 
States of African descênt, in the free exercise and enjoymeht of rights 
and privilèges secured tothem and each of them by the Constitution 
and laws of the United States, and because of their having exercised 
the samCi" The facts charged were that the persons against whom 
the cônspiraty was said to hâve been foritied had made contracts to 
work fbr certain sawniill bpèrators as laborers and workmen, and 
the conspirators threatençd to injure them in their persons, and that 
the conspirators unlawf uUy marched and moved in a body, armed with 
deadly wéapons, and threatened and intimidated the said workmen, 
for the purpDse pf compelling them to quit their emplo)mient and work 
at the sawmills; ail this being donc, because they were colored men 
and citizens of African descent, contrary to the form of the statute, 
etc. There was a demurrer in the Circuit Court, which demurrer was 
overruled, and thereupon the case was taken directly to the Suprême 
Court of the United States ,o,n a writ of error. In the statement of 
the case preceding the opinion, the court refers, among other sections 
of the revised statutes, to two sections invoked, that is sections 1977 
and 55Ôl(U. S. Comp. St 1901, pp. 1259, 3712). In delivering the 
opinion of the court, Mr. Justice Brewer said: 

"Whlle the Indictinent was foundéd on sections 1977 and 5508, we hâve quot- 
ed oOier sections to show thé sciope of the législation of Congress on the gên- 
erai question involvéd; ' That prlor to the three post bellum ameudments to 
the Constitution the national government had no jurisdlction over a wrong like 
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that charged In this Indlctment Is conceded. That the fourteenth and flfteentls 
amendments do not justlfy the législation Is also beyond dispute, for they, a» 
repeatedly held, are restrictions upon state action, and no action on the part 
of the State is complalned cf. Unless therefore the thlrteenth amendaient 
vests in the nation the jurisdlctlon clalmed, the remedy must be sought through 
state action and in state trlbunals subject to the supervision of thls court by 
writ of error in proper cases." 

The extract contained in the opinion in the Slaughterhouse Cases, 
16 Wall. 36, 21 L,. Ed. 394, from the opinion of Mr. Justice Washing- 
ton in Corfield v. Coryell, 4 .Wash. C. C. 371, 380, Fed. Cas. No. 3,330, 
is then quoted, as follows: 

"The inquiry,' he says, 'is: What are the prlrllegea and immunitles of 
citizens of the several states? We feel no hésitation In conflnlng thèse expres- 
sions to those privilèges and immunitles which are, In their nature, funda- 
mental; whlch belong, of rlght, to the citizens of ail free govemments; and 
vrhlch hâve, at ail tlmes, been enjoyed by citizens of the several states whlch 
compose thls union, from the time of their becoming free, indépendant, and 
sovereign. What thèse fundamental prlnclples are, it would be more tedious 
than difflcult to enumerate. They may, however, be ail comprehended under 
the following gênerai heads: Protection by the govemment, the enjoyment of 
llfe and Uberty, wlth the rlght to acqulre and possess property of every klnd, 
and to pursue and obtaln happiness and safety, subject, nevertheless, to such 
restraints as the govemment may preseribe for the gênerai good of the 
whole.' " 

Further quotation is then given from the Slaughterhouse Cases 
(page 77 of 16 Wall. [21 h Ed. 394]) as follows: 

" 'It would be the valnest show of learnlng to attempt to prove by citations 
of authority that up to the adoption of the récent amendments no claim or 
prêteuse was set up that those rlghts depended on the fédéral govemment for 
their existence or protection, beyond the very few express limitations whlch 
the fédéral Constitution Imposed upon the states — such, for Instance, as the 
prohibition agalnst ex post facto laws, bllls of attalnder, and laws Irnpairlng 
the obligation of contracts. But wlth the exception of thèse and a few other 
restrictions, the entire domain of the privilèges and immunitles of citizens of 
the states, as above deflned, lay wlthin the constltutlonal and législative power 
of the states, and without that of the fédéral government,' " 

The opinion then proceeds: 

"Notwithstandlng the adoption of thèse three amendments, the national 
government stlll remains one of enumerated powers, and the tenth amendment, 
whlch reads, 'the powers not delegated to the tJnlted States by the Constitu- 
tion, nor prohibited by It to the states, are reserved to the states respectlvely 
or to the people,' Is not shorn of its vltality. True, the thirteenth amendment 
grants certain specified and addltional power to Congress, but any congression- 
al législation directed agalnst indlvidual action which was not warranted be- 
fore the thirteenth amendment must flnd authority In it." 

In further discussing the matter, and after some référence to the 
proper définition of "slavery" and "involuntary servitude," Mr. Jus- 
tice Brewer continues: 

"It Is sald, however, that one of the dlsabilltles of slavery, one of the indicla 
of its existence, was a lack of power to make or perform contracts, and that 
when thèse défendants, by Intimidation and force, compelled the colored men 
named In the indlctment to deslst from performlng their contract, they to that 
extent reduced those parties to a condition of slavery, that is, of subjectlon to 
the wIU of défendants, and deprived them of a freeman's power to perform 
hls contract. But every wrong done to an indlvidual by another, actlng slngly 
or In concert wlth others, opérâtes prp tanto to abridge some of the'freedom 
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to wblcfi thè Indlvldual Is entltled. A freeman bas a rlght to be protected In 
hiB f erÉ>fl ifrom an assault and battêry. He is entltled to hold hls property 
sàfe ftoin treapass or appropriation, but no mère personal assault or tres- 
pass or appropriation opérâtes to reduce tbe indlvldual to a condition of 
slavery." 

The opinion then concludes: 

"At the close of the Civil War, when tbe problem of tbe emancipated slaves 
was before tbe nation, It mlght bave left tbem in a condition of allenage, or 
establlsbéd tbem as wards of the government like tbe Indlan tribes, and tbUs 
retaIn for tbe nation jurlsdlctlon over tbem, or it migbt, as It dld, give tbem 
citizensbip. It chose tbe latter. By tbe fourteentb amendment it made citi- 
zens.of aH bom wltbin the llmits of the United States, and subject to its jurls- 
dlctlon, .By tbe flfteenth it probibited any state from denylng the rlght of 
suffrage on accoùnt of race, color, or prevlous condition of servitude, and by 
tbe tbirteentb it forbade slavery or involuntary servitude anywbere witbln 
the llmits of tbe land. Wbetber tbis was or was not the wiser way to deal 
with tbe great problem is not a matter for tbe courts to consider. It Is for 
us to accept tbe décision, wbicb decllned to constltute tbem wards of the na- 
tion or leave tbem In a condition of allenage wbere they would be subject to 
the Jurisdiction of Congress, but gave tbem citizensbip, doubtless believing 
that thereby in tbe long run their best interests would be subserved ; they tak- 
ing their chances with other citlzens in the states wbere they should make 
their bornes." 

The whole matter résolves itself therefore into this: A person of 
African descent has no more rights than a person of Anglo-Saxon 
descent. AU are citizens, and persons of African descent, as is stated 
in the foregoing opinion, take their chances with other citizens in the 
states where they make their home, so that the rights, privilèges, and 
immunities reférred to in section 1979 are nothing peculiar to persons 
of African descent, but are common to ail citizens. 

Whatever wrong may hâve been inflicted upon the plaintiff in this 
case, and whatever rights she may hâve against the défendant in a 
court of compétent jurisdiction, it is perfectly clear that this court 
has no jurisdiction in the case. The plaintiff and défendant are citi- 
zens and résidents of this district, both, indeed, residing in the same 
town. Whatever rights the plaintiff has must be enforced therefore in 
the courts of th^ state. The déclaration certainly makes no case in 
the courts of the United States. 

The plea to the jurisdiction will be sustained. 



PORTLAND OO. v. SBAELB 

(Carcult Court, D. Maine. May 10, 1909.) 

No. 41. 

1. Sales (§ 52*)7^Buyee— Evidence. 

Evidence hgld to warrant a flndlng that a contraet of sale of certain 
, irailroad equipment, etc., was made with defendant's testator and on bis 
crédit, and not, on the crédit of certain rallroad corporations In wbicb tes- 
tator was interested. 

[Ed. Note.-^For other cases, see Sales, Cent. Dlg. S 138; Dec. Dlg. 
§ 52.*] 

*For other cases see same topic & S numbeb Iq Dec. & Am. Digs. 1907 to date, & Rep'r Indexn 
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a Sales (5 370*) — Bxecutobt CoNTEACT—REPUDiATroN— Action fob Breach. 

Where défendant, Immedlately after the death of his testator, who had 
contracted with plalntiff for certain railroad equlpment, repudiated the 
contract before tlme for performance had arrived, the contract belng 
executory, plalntiffl waa authorlzed to treat It as termlnated and to sue 
at once for Its breach. 

[Ed. Note.— For other cases, see Sales, Cent Dlg. § 1085; Dec. DIg. 1 
370.*] 
8. Sales (§ 384*) — Beeach or ContkacT— Damages— Profits. 

In an action for breach of an executory contract for the construction 
and dellvery of railroad equlpment of a spécial character and gauge, prlçr 
.to the tlme for dellvery, the seller's measure of damages was his outlay 
and expenses, less the value of materlals on hand and the profits which 
might hâve been reallzed by performlng the contract. 

[Ed. Note.— For other caseâ, see Sales, Cent DIg. i 1098; Dec DIg. 
§ 384.*] 

At Law. 

Benjamin Thompson and Frédéric J. Laughlin, for plaintiff, 
Arthur P. Hardy and William M. Bradley, for défendant. 

HALE, District Judge. In this action at law plaintiff seeks to re- 
cover of the défendant the contract price for the building of 50 log 
bunks and 6 sets of snow-plow irons, and also to recover damages by 
reason of the failure of Calvin Putnam, the defendant's testator, to 
carry out the provisions of the contract alleged to hâve been made by 
him with the plaintiff for the building of 25 flat cars. The plaintiff 
corporation is engaged in the building of cars and locomotives. At 
the time of the making of the alleged contract, Calvin Putnam was the 
owner of Redington township in Franklin county, Me. The évidence 
shows that in November, 1903, Mr. Putnam, who was then 87 years 
old, had contracted with the Berlin Mills Company to sell them cer- 
tain timber upon Redington township ; to build a railroad into that 
township to a point designated to the Berlin Mills Company by Fletch- 
er Pope, and shown on a preliminary survey; to finish the road by 
December, 1903 ; to furnish a sufficient number of cars for hauling, 
during the logging season, the logs that might be eut under the terms 
of the contract with the Berlin Mills Company; and to haul ail the 
logs eut under contract with the Berlin Mills Company to the place 
designated by the company. The Berlin Mills Company agreed, among 
other things, to eut, in the fall of 1903, and annually thereafter, from 
five to ten million feet of timber until the same had been removed in 
accordance with the contract, and to pay Mr. Putnam at a certain 
agreed price par thousand for the lumber. The company further agreed 
to loan Mr. Putnam, from time to time, an amount in money not to 
exceed $100,000, at 5 per cent, interest; of which $35,000 was to be 
paid at the exécution of the contract, and the balance as the building 
of the road progressed. For the purposes of this case it is not es- 
sential to enter into further détails of this contract. Another con- 
tract was made in the same month by Mr. Putnam with one Fletcher 
Pope, which recited that the contract had been made with the Berlin 
Mills Company, and that Mr. Putnam had agreed to engage and em- 

*For other cases see same topic & § numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r IndezM 
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ploy, JNiff. «Pçipc as his agepi,. g'ëneral màiia^r, and superîftten{ieht''"m 
the exécution of,,all things to l?e donc, and work to be pefï^rmed, by 
said Calvin Putham in his said agreement with said Berlin Mills Com- 
pany ; and to represent hitti^ âûd act fôï hîm in dealing with said 
Berlin Mills Cpmpany, and in, the superintendence and inànagement 
of ail things to be donc and observed by said Berlin Mîlls Company 
under their agacement witlj said Calvin Putnam in gaid contract." 
That contract further provided that Mr. Pope was to act under the 
direction and control, and conform to the wishes, of Mr. Putnam, the 
lattèr having the power dtiring his lifetime to terminate the contract 
wièK Mr. Pope by 30 days' virritten notice. The contract undertook 
further to provide that, at the death of said Calvin Putnam, or in the 
event of his incapacity, from any cause, to manage his business, Pope 
should be empowered to manage ail the property described in the 
contract with the Berlin Mills Company, "and to carry out and per- 
form ail the duties and obligations entered into and assumed by him 
therein and thereunder until such contract should hâve been f ully 
performed by the respective parties"; and "to do and perform in his 
namé, or in the name of the estate, ail things necessary to be donc 
to- càrry out and perform so much of said contract as should remain 
unexecuted in thé event of such incapacity or at his deCease." The 
contract also authorized Pope to "provide any and ail material that 
from titne to tiitte might be necessary to meet the requirements of 
said contract and Carry out its provisions; and to do any and ail things 
necessary to be donc to carry out said conti^act as fuUy and effectually 
as said Putnam cfould or should do if living:." In this contract, Fletch- 
er ï*dpe agreed tb act as the agent and gênerai manager of Calvin 
Putnam, and to assume and exécuté alf powers given in the contract, 
and to perform ail Work and services necessary and proper for him 
to pçrfôrm as such agent àiid manager. Within a yeâr from making 
this contract, thè railroad, known as the "Eustis Railroad," was built, 
xihdër the superiAtendence of Mr. Pope, from a point on the line of 
the Phillips & Rangeley Railroad into Redington plantation; and on 
January 13, 1903, Mr. Pope contracted with the Portlarid Company, 
for 86 flat cars at the contract. price of $6,875. Thèse cars were aft- 
erv^ards paid for by Mr. Pope's checks on a deposit of moneys re- 
ceived from Mr. Putnam in connection with the building of the road. 
The Berlin Mills Company, under its contract with Mx. Putnam, ad- 
vanced for the building of the road more than $100,000, ail of which 
was paid to Mr. Pope by Mr. Putnam's order. The money so re- 
ceived was deposited by Mr. Pope in his own name in certain banks. 
The indebtedness incurred for the construction of the road was paid, 
so far as payments were made, by the personal checks of Mr. Pope on 
thèse banks. 

In Ailgust, 1903, Mr. Pope contracted with the Portland Company 
for S5 more flat Cars and 50 log bunks ; the latter beihg for the ex- 
press puj'pose of hauling out the lumber eut by the Berlin Mills Com- 
pany oh the Redington plantation. The 50 log bunks were built by 
the Portland Company, and $3,500 has been paid to the plàintifï Com- 
pany on this account by checks of Mr. Pope. 
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On November 19, 19G3, Mr. Pope wrote the Portland Company: 
"On the last order for flflts you were not to begin untll the flrst of Decem- 
ber. Now we hâve been called upon to bulld six more miles of rallroad and It 
Is going to take more money than we hàd planned for and we would like to 
hold up the order for the 25 cars you now hâve a llttle while. We shall want 
the cars ail right, but must make arrangements for the money flrst We hâve 
been forced by circumstances to make thèse other extensions much sooner 
than we expected and hâve put the money into them whlch we intended to 
put Into flats." 

Neither Mr. Pope, nor the défendant, ever subsequently called for 
the cars; they were never ready to carry out that part of the con- 
tract; while the plaintiff says that it was always ready to perform its 
part of the contract. 

On January 15, 1904, Mr. Putnam had a fall, and later the same 
year died in conséquence of it. 

After the death of Mr. Putnam there is no suggestion that Mr. 
Searle, as the executor of Mr. Putnam's will, ever offered in any man- 
ner to carry out the contract with the Portland Company relating to 
the flat cars; but, on the contrary, he refused to even recognize that 
part of the contract which relates to the log bunks which had been 
delivered and used during Mr. Putnam's lifetime in hauling out the 
timber eut by the Berlin Mills Company under its contract with Mr. 
Putnam. The plaintiff Company offers testimony that the material 
which it had acquired in order to carry out the contract for flat cars 
was of comparatively little value in its partially manufactured state, 
owing to the fact that such material was for narrow-gauge cars, and 
that the patterns were of a class used on only one of the other nar- 
i-ow-gauge roads in this state. 

This action is brought to recover the balance due on the log bunks, 
the value of the snow-plow irons which were intended for and used 
by the railroad constructed by Mr. Pope, and also to recover the dam- 
ages sustained by the Portland Company in conséquence of Mr. Put- 
nam's failure to carry out the contract for the construction of the 
flat cars intended for that road. 

1. To whom was the crédit given ? The défendant urges that the 
crédit was given by the plaintifif, not to Calvin Putnam, but to the 
Phillips & Rangeley Railroad or to the Eustis Railroad; that the 
plaintiff corporation made the charge upon its books to the Phillips 
& Rangeley Railroad for the work done upon this contract; that 
Fletcher Pope's correspondence with the plaintiff was on letter heads 
of the Phillips & Rangeley Railroad or of the Eustis road; that he 
attached his signature as vice président and gênerai manager of the 
Phillips & Rangeley Railroad; and that the plaintiff in its letters ad- 
dressed him in that capacity. 

It is unnecessary to enter upon a discussion of ail the testimony, 
The whole évidence induces me to believe that the Portland Company 
sold whoUy upon the crédit of Mr. Putnam. Neither the Eustis Rail- 
road nor the Phillips & Rangeley Railroad had any crédit, and, al- 
though the mémorandum of charge was made to the Phillips & Range- 
ley Railroad, the testimony is overwhelming that the actual crédit was 
given to Calvin Putnam. The défendant admits that it was the in- 
tention of ail parties that the money to be used in equipping the road 
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was the $100,000 to be obtained by Calvin Putnaiii from the Berlin 
MiUs ConqJâny. The learned counsel for the défendant urge that 
what the plaintiff was really interested in was this $100,000 coming 
from the Berlin Mills Company. But it must be remembered that 
this $100,000 was to be the property of Calvin Putnam. The whole 
testimony is cOnvincing that Mr. Pope was acting as the agent of Cal- 
vin Putnam iri'- the whole transaction, and that the intention of ail 
parties was that Calvin Putnam should be personally liable for the 
indebtedness incur-red in equipping a railroad built for the sole pur- 
pose of selling his lumber in Redington township. 

2. The évidence clearly shows that there was a contract made by 
Fletcher Pope as the agent of Calvin Putnam with the plaintiff for 
25 flat cars at $275 each, and for 50 log bunks at $85 each. So far 
as the testimony indicates, there has never been any question raised 
but that the log biinks were built and delivered according to contract. 
The plaintifï has received from the défendant, through Fletcher Pope, 
$2,500 on account of them. The value of 50 log bunks, at $85 each, 
is $4,250; deducting thé payment of $2,500, leaves $1,750 remaining 
due upon this item. The testimony shows that there were six sets 
of çenter snow-plow irons sold and delivered by the plaintifï for use 
on the sàme road, and that they were of the value of $16.86. 

With référence to the flat cars, the correspondence, taken in con- 
nection with the rest of the testimony, induces the bèlief that there was 
a légal contract with the défendant for 25 flat cars at the price of $275 
each; that, aftef making the contract, Mr. Payson, the agent of the 
plaintiff, immediately proceeded on the work by ordering the material 
for constructing the cars ; that this material consisted of lumber, car 
wheels, axles, refined iron, and ail the other materials that the Com- 
pany itself makes. Thèse materials were of a peculiar character, ow- 
ing to the fact that the road was of a narrow gauge and differed from 
standard, roads ; for this reason there was no gênerai sale for flat cars 
of such design; nor was there any sale for such niaterials, from the 
fact that they had been adapted to meet the requîrements of patterns 
for the particular contract to which I hâve referred. Mr. Payson, 
the manager for the plaintiff company, says that the flat cars were got 
ready for final assembling when the correspondence, to which I hâve 
alluded, occurred. This correspondence, with the subséquent action 
upon the ; part of defendant's testator, is sufficient évidence of the 
breac"h of ,the contract. For there can be no doubt that where either 
party to an executory contract annuls it without cause, and before the 
time for perïorming it elapses, he authorizes the other party to treat 
it as terminated, without préjudice to a right of action for damages ; 
and the party whose duty it was to deliver the goods under the con- 
tract may elect to treat the contract as terminated, and bring his ac- 
tion at once. ! 

3. What, then, is the measure of damages for nonperformance of 
the contract? Such damages must be compensatory ; they must repre- 
sent the amount of the loss which the plaintiff has sustained. In 
United States v. Behan, 110 U. S. 338, 4 Sup. Ct. 81, 28 L. Ed. 168, 
the court held; 
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"WBen one party entera npon the performance of a contract, and Incurs ex- 
pense therein, and, being wllllng to perform, Is, wlthout fault of hls own, pre- 
vented by the other party from perf ormlng, bis loss wUl conslst of two distinct 
items of damage: First, hls outlay and expenses, less the value of materlals 
on hand; second, the profits he mlght hâve reallzed by performance, whlch 
profits are related to the outlays and include them and somethlng more. The 
flrst item he may recover In ail cases, unless the other party can show the 
^ontrary ; and the f allure to prove profits will not prevent him from recover- 
Ing It. The second he may recover when the profits are the direct fruit of the 
contract, and not too remote or spéculative." 

In speaking for the court, Mr. Justice Bradley said : 

"The prima facie measure of damages for the breach of a contract la the 
amount of the loss which the injured party has sustalned thereby. If the 
breach consista in preventing the performance of the contract, wlthout the 
fault of the other party, who Is wllllng to perform it, the loss of the latter 
will conslst «f two distinct Items or grounds of damage, namely: Flrst, what 
he has already expended towards performance (less the value of materlals 
on hand) ; secondly, the profits that he would reallze by performlng the whole 
contract." 

The Behan Case contains a clear statement by the Suprême Court 
of -the rule of damages. The rule in that case is only one aspect of the 
gênerai rule ; it is the rule applicable to a particular class of executory 
contracts, where the plaintiff has been put to great expense in pro- 
viding peculiar materials for fulfilling the contract, has expended la- 
bor thereon in adapting them to the contract, and, without his fault, 
has been prevented from carrying out and completing the contract. 
The following cases are also in noint : United States v. Speed, 8 Wall. 
77, 19 L. Ed. 449 ; Roehm v. "Horst, 178 U. S. 1, 20 Sup. Ct. 780, 
44 h. Ed. 953, affirming 91 Fed. 345, 33 C. C. A. 550; Taylor Mfg. 
Co. V. Hatcher Mfg. Co. (C. C.) 39 Fed. 440, 3 L. R. A. 587; Mc- 
Elwee V. Bridgeport Land & Improvement Co., 54 Fed. 627, 4 C. C. 
A. 525; Anvil Mining Co. v. Humble, 153 U. S. 540, 552, 14 Sup. 
Ct. 876, 38 L. Ed. 814; Lovell v. Insurance Co., 111 U. S. 364, 274, 
4 Sup. Ct. 390, 38 L. Ed. 423 ; In re Stern, 116 Fed. 604, 606, 54 C. 
C. A. 60; Michigan Yacht & Power Co. v. Busch, 143 Fed. 929, 934, 
75 C. C. A. 109; Wells v. National Life Association of Hartford, 
99 Fed. 222, 228, 39 C. C. A. 476, 53 L. R. A. 33 ; Hetzel v. Balti- 
more & Ohio R. R. Co., 169 U. S. 26, 18 Sup. Ct. 255, 43 L. Ed. 648. 

In the case at bar, Mr. Payson, the manager of the plaintiff cor- 
poration, testifies as to the necessary expenditures for the performance 
of the contract. He makes a statement of the cost of the varions ar- 
ticles of lumber, iron, and other materials which were indispensable 
in bujlding the flat cars. He takes into account the labor expended 
upon thèse materials in order to adapt them to their use. He produces 
a tabulated statement of the cost of the materials and of their présent 
value. By agreement of counsel, this schedule has been received in 
évidence as a statement of the loss sustained. Upon a careful ex- 
amination of the whole testimony, it appears that the plaintiff's out- 
lay and expenses, less the value of materials on hand, together with 
the profits which he would hâve realized by the performance of the 
contract, amount to a sum larger than the $3,500 claimed by the plain- 
tiff as the damage occasioned by reason of failure to complète the 
flat-car contract. The tabulated statement, to which I hâve referred. 
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attd*W'||pipi^':of = ]^ÎIr. Paysoij;,:;;iriàke a' priinâ;,fatçie case of the 
àMi6tiHji'''(ïf'''4^l^p',vfhicii his cqrppi-ation has suffered by the defend- 
ant's failure t© carry out the contract. The défendant has offered no 
évidence that the plaintiff has not bèén damaged to the extent to which 
its witnessés'Hàvé testified, nor has tie intrqduced testimony tending 
to show that thé'pïaiiiitiiï incurred tipnecessàry expense for the pur- 
pose of carrying out the contract, nor has he soughtto prove in any 
way that the plaintiff's évidence respecting profits is incorrect. 

The plaintiff is entitled to recover the balance due on the 50 log 
bunks, namely, the contract price, $^250, less the payment on account, 
$3,500, namely, $1,750^ ,To thisis added the six sets of snow-plow 
center irons, $16.86— $l,'îi66.86. As I bave already indicated, I allow 
also the loss occasioned by the reason of failure to Cârry out and com- 
plété the flat-'car contract, $3,500. Total, $5,266.86. To 'this should 
be added interest from the breach qî the contract,: $1,685.39. 

Judgmeht may therefore be entered for the plaintiff for the sum of 
$6.952.25. 



WARBURTON V. TRUST CO. OF AMERICA. 

(Circuit Court, B. D. Pennsylvanla. May 5, 1909.) 

No. 16; 

1. PlEDj^EÇ (§ 30*)— COLLATEBAL— CONSEEVATIPN— DUTT Of PLEDGEE. 

Wàerè a trust company received certain corporatë bonds as collatéral 
seciirltyifbr complainant's UablUty Op an underwrlting agreement, and 
the corpbratlbn became a bankrupt, It was the trUât company's duty to 
employ reasonûble diligence to conserve the collateraland collect thereon 
ail mooeys which it was reasonably possible for it to secure through a 
prompt^presentàtlon of the bonds in the bankruptcy proceedings. 

[jÉja, Note.— For other cases, see,Pledgès, Dec Dig. 8 30.*] 

2. PiEDGES (§ 1'^)— Choses in Action— ^ansfeb as Collateb^i^—Rights or 

PledgIeî;. ' ' ' • 

A bonid, 'èr any chose In action, which is transferried as collatéral se- 
curlty,' là not in the nature of or subject to the incidents of a pawn or 
pledge,;but'is under the domlnlon q£ the creditor, to make his clalm out 

of jt. ',',;.• ,,,:.' 

[1:4 Note.— JB'or other cases, see Pledges, Cent. Dig. §§ 1, 4, 5; Dec. Dig. 
5 !.♦]■: '"■■■ , ■■'.y_; ■ ' / 

8. JcdôMenï (5 735'')— Rks JùniicATA- Questions Dktebmined. 

Oompïaiiïànt subscrlbëd tb an underwrlting agreement for the bonds of 
a corpfffatîon in the sum of $15,000. The bonds werè delivered to défend- 
ant trust, sCompany, and, the corporation having become a bankrupt, the 
trust coflipany surrendered the bonds, and released the Jlen of the mort- 
gage bh'receivlng 8 per cent of thelr face value.. Ih an action by the 
trust Icôilnfcany on the underwrlting agreement, coihplainant denled Ua- 
billty thereon, and the casé was trled on that theory, though it was also 
allegedjtha,t the bonds which the trust company had held as collatéral to 
défendants Bubscrlptlon had been converted, and tiie amount reallzed 
thereon stated. Held, that a judgmënt establlshlng complainant's llabillty 
on thé' agreement was not res Judlcata of the question whether the trust 
company had exerclsed reasonable diligente in conBérving the collatéral 
and côUecting ail that *a8 possible theref rom. 

[Ed. Note. — For othêr cases, see Judgmënt, Dec. Dig. § 735.*] 

! — ," -, ... .. ' 

*For other cases see same to[>ic & S Dvmbbb m Cec. & Am, Dlgs. 1907 to date, & Rep'r Indexe» 
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4. JUDGM3ENT (§ 735*)— Res Judioata. 

Where défendant trust company recelved the bonds of a corporation as 
collatéral to an underwrltlng agreement, and later surrendered the bonds 
In bankruptcy proceedings against the corporation for 8 per cent of thelr 
fact value, complalnant, In a suit to restraln the collection of a Judgment 
recovered by the trust company against hlm on hls underwrltlng sub- 
scrlptlon, was entltled to a détermination of the question whether the trust 
company had used reasonable diligence In conservlng and collecting the 
collatéral. 

[Ed. Note. — For other cases, see Judgment, Dec, Dlg. { 735.*] 

In Equity. 

Frank A. Harrigan, for complainant. 
Duane, Morris & Heckscher, for respondent. 

HOLLAND, District Judge. Complainant has filed this bill to re- 
strain the Trust Company of America from proceeding to collect a 
judgment which the trust company secured against him in this court 
on November 12, 1906, for the sum of $17,783.94. It appears from 
the bill filed that the trust company brought suit against Mr. Warbur- 
ton on what is described as an "underwriter's agreement," which is 
set forth in full in the bill. It further appears that the trust company, 
upon the solicitation of the board of directors of the Ftournier-Search- 
mont Automobile Company, a corporation engaged in manufacturing 
automobiles in this state, agreed to loan the automobile company 
$350,000, for which sum the latter executed a mortgage on its real 
estate hère. The complainant became an underwriter for $15,000 of 
the bonds secured by this mortgage, and signed the agreement, which 
contained the following provision : 

"The underwrlters will deposit, or cause to be deposlted, wlth the trust com- 
pany, as collatéral security for the repayment of sald loan, or advances, and 
Buch Interest and commission, and for the relmbursement of the trust com- 
pany for any and ail expenses which sald trust company may incur by rea- 
son of any breach of this agreement on the part of the underwrlters, • • • 
the bonds and shares of the capital stock of the sald Foumler-Searchmont 
Automobile Company In aniount as follows." 

As the entire bond issue of $350,000 was guaranteed by subscribers 
to thèse bonds in the underwriter's agreement, the entire issue of thèse 
bonds, with $350,000 of preferred and $350,000 of common stock, 
was delivered as collatéral for the loan. 

To the statement filed by the trust company in its suit at law against 
Mr. Warburton, charging him with the sum of $15,000, the amount of 
the bonds for which he subscribed, together with interest, the latter 
filed an affidavit of défense denying his liability, and upon the issue 
framed a verdict by a jury was rendered against him on November 12, 
1906, for $17,783.94, and subsequently the Circuit Court of Appeals 
for this circuit, on the 6th day of February, 1908, afiîrmed the judg- 
ment entered upon that verdict, whereupon Mr. Warburton made a 
tender to the trust company of the sum of $19,309.06, being the 
amount of the judgment, with interest and costs to the date of the 
tender, and demanded of the trust company that it return to him the 

*For other cases see same topic & S nttmbbb in Dec. & Am. Diffs. 1907 to date, & Rep'r Indexes 
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collatéral deposited by him under the contract. The trust company 
ofifered to retitfH tb Mr. Warburtori the preferred and common stock 
of the autorrjobilé Company which had been deposited with it as col- 
latéral security, but informed- the complainant that it was unable to 
retum the $15,000 of bonds placed with it as collatéral, and further 
claimed that it was not required to do so, for the reasons set forth by 
the trust company in its answer to this bill, from which it appears that 
thèse bonds were taken as collatéral security for the $15,000 subscrip- 
tion of Mr. Wârburton, who had been notified on December 2, 1903, 
by the Trust Company, to take and pay for them in accordance with 
his agreement, and he had refused to do so. Subsequently the auto- 
mobile company became insolvent, and was adjudged a bankrupt in 
the United States District Court for the Eastern District of Pennsyl- 
vania on December 29, 1903. The bankruptcy proceedings were con- 
tinued beforé a référée. It is claimed that it was ascertained that the 
bonds of the automobile compahy were rapidly deteriorating in value, 
and the trust company sur rendéred them and released the lien of the 
mortgage upon receiving 8 per cent, of their face value. After de- 
ducting the costs of collection, the balance, amounting to $901.97, was 
credited to Mr. Wârburton 's accôUnt on the books of the trust com- 
pany, and allowed him in the statemènt of claim filed in the Suit at 
law upon which the judgment was obtained. The trust company, in 
its statemènt of daim filed in the suit at law, set forth the fact that 
thèse bonds had been surrendered and the sum of $901.97 collected 
for Mr. Warburton's account, and it was alleged in the statemènt that 
it was done with his assent. This, however, in his affidavit of défense, 
Mr. Wârburton denied, and claimed that he wâs not liable on the 
contract, and that the trust company presented thèse bonds in the 
bankruptcy proceeding for their own protection. Mr. Wârburton was 
présent at some of the meetings of the creditors in the bankruptcy 
proceedings of the automobile company, and was aware of the action 
of the trust company in entering into the agreement to accept 8 per 
cent, on the bonds which it held as collatéral security, and made no 
objection, but at that time he denied any liability on his part on the 
underwriter's agreement. His défense was a déniai of liability and 
nothing more. At the trial of the cause he presented évidence only 
in support of his contention of no liability, and none as to the value 
of the bonds. The trust company, as it appears, is unable to deliver 
to Mr. Wârburton thèse bonds, and the bill prays that it be perpetual- 
ly enjoined frorti issuing exécution upon this judgment against the 
complainant, or from otherwise attempting to collect the same; and 
the trust company insists that such an order should not be made 
ag-ainst it, and that the bill should be dismissed, alleging that the com- 
plainant is estopped from setting up this claim, as Mr. Wârburton 
khéw of the surrender of the bonds in the bankruptcy proceeding and 
acquiesced in the crédit allowed by the trust company in its suit at 
law in which the judgment was obtained against him. 

The first question to be considered is the question of the rights and 
duties of a holder of collatéral security. The verdict in the suit at 
law upOn which the judgment was obtained establishes that the trust 
company was acreditor of Mr. Wârburton in the sum of $15,000 on 
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the underwriter's contract, and that the latter had placed in its pos- 
session $15,000 of thèse bonds as collatéral security for that amount. 
It became the duty of the trust company to employ reasonable dili- 
gence in preserving the collatéral, and to collect upon it ail moneys 
which, under the circumstances of the particular case, it was reason- 
ably possible for it to secure. It was the duty of the trust company 
to promptly présent thèse bonds in the bankruptcy proceedings and 
to use reasonable vigilance and care in securing a full share of the 
assets in that estate. Had it failed to do so when a distribution was 
being made in the bankruptcy proceedings of the automobile company, 
it undoubtedly would hâve been liable for any amount which could 
hâve subsequently been shown to hâve been collectible on thèse bonds. 
A bond, or any chose in action, which is transferred as collatéral se- 
curity, is put under the dominion of the creditor, to make his claim 
out of it. It is not in the nature of, or subject to the incidents of, 
a pawn or a pledge. Muirhead v. Kirkpatrick, SI Pa. 341. The trust 
company was required to employ reasonable diligence in the collection 
of any moneys which could be made on thèse securities, and especial- 
ly so when the securities were obligations against an insolvent corpora- 
tion passing through bankruptcy. If the trust company had not pre- 
sented thèse bonds in the bankruptcy estate to share in the distribu- 
tion of the assets, it would hâve been liable for the loss. Lyon v. 
Huntingdon Bank, 12 Serg. & R. (Pa.) 61 ; Lishy v. O'Brien, 4 Watts 
(Pa.) 141; Beale v. Bank, 5 Watts (Pa.) 529; Mullen v. Morris, 2 
Pa. 85 ; Chambersburg Insurance Company v. Smith, 11 Pa. 120 ; 
Muirhead v. Kirkpatrick, 21 Pa. 237 ; Sellers v. Nichols, 22 Pa. 433 ; 
Kemmerer v. Wilson, 31 Pa. 110; Girard Pire & Marine Insurance 
Company v. Marr, 46 Pa. 504 ; Hanna v. Holton, 78 Pa. 334, 31 Am, 
Rep. 20; Stuart v. Bigler, 98 Pa. 80; McQueen's Appeal, 104 Pa. 
595, 49 Am. Rep. 592; Reynolds v. Cridge, 131 Pa. 189, 18 Atl. 1010; 
Easton v. German-American Bank (C. C.) 34 Fed. 523 ; Chemical Na- 
tional Bank v. Armstrong (C. C.) 50 Fed. 798; Northwestern Na- 
tional Bank v. Thompson Mfg. Co., 71 Fed. 113, 17 C. C. A. 638; 
Brown v. First National Bank, 132 Fed. 450, 66 C. C. A. 293. 

From thèse authorities it will appear that it was the duty of the 
trust company to carefuUy conserve the collatéral, and to avoid any 
dépréciation or loss thereon so far as it was able to do so by present- 
ing the same for collection. If the trust company was reasonably 
diligent, and collected as much as it was possible to do under the cir- 
cumstances of the case, it is entitled to payment of its judgment; but, 
in every case where the holder of collatéral has failed to realize the face 
value of the same, it is a question to be determined whether or not due 
diligence has been observed by the creditor in possession of the col- 
latéral in securing ail moneys which, under the circumstances, could 
hâve been collected on it. It is contended that this question was ad- 
judicated at the trial of the suit at law in this court, and that the 
complainant in the bill is now estopped from raising that question at 
this time. The pleadings in the suit at law show that the plaintiff 
in that case set forth the fact that the security had been converted, and 
stated the amount which had been realized on the $15,000 of bonds ; 
but Mr. W^rburton, prior to the institution of the suit at law, had 
169 F.— 62 
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denied IjatiSity on thè underwtiter's agreement, which déniai he as- 
serted intlïe pleadjngs, and the case was tried upon that theory. The 
verdict established Mr. Warburton's liability on the contract, and he 
now sets up that the trust coftipany'destroyed the value of the col- 
latéral given *o secure the paymentof his obligation to it. 

The question as to whether or not the trust company observed duc 
diligence in conserving the value of the collatéral and collecting upon 
it in payment ol Mr. Warburton's indebtedness was hot, in my judg- 
ment, adjudicated, and he is not estopped f rom inquiring into that 
question at.this time. The inquiry can be had in this équitable pro- 
ceeding. McQueen's Appeal, 104 Pa. 595, 49 Am. Rep. 593; Brown 
y. First National Bank, 133 Pèd. 450, 66 C, C. A. 393. 

It is ordered, therefore, that Frederick h. Clark, Esq., be and is 
hereby appointed a spécial maéter to report to this court on this ques- 
tion within 30 days from this date. In the meantime an injunction 
will issue restraining the trust company from issuing exécution on the 
judgment. i 
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(Circuit Court, S. D, New York. March 23, 1909.) 

OoPTBiGHTS (S 28*) — Pboceedings tO Obtain — Dbahatio Composition — Db- 
posiT or Copies— "BooK." 

Rev. St. § 4956, as amended In 1891 (U. S. Oomp. St. 1901, p. 3407), 
after enumMattlng the thlngs wbich may be copyrlghted, provides that 
the person (ièsirlng a copyright shalldeposlt wlth the llbrarian of Oon- 
gress "tWô' copies of such copyright book, map, chart, dramàtic or musical 
eoinposltloni'engravlng, chromo, cuti prlnt or photograph, or In case of a 
palBtlng, drawlng, statue, statuary, modal or design for a work of the 
fine arts, a photograph of samej prpylded that In the case of a book, 
photograph; cjirqmo or llthograph, tlje two copies of the same requlred to 
be dellvered ôrdeposlted as aborc shall be prlnted from type set within 
the Umlts of the United States or from plates made theref rom. * ♦ • " 
Helâ, that drapatic compositions, being twlce enunjerated In the body of 
the section separately from books, ,and not being specifled In the proviso, 
are not Included thereln, and that such a composition, although prlnted In 
book form, néed not be prlnted froin type set or plates made In the United 
States to be etttitled to copyright 
[Ed. Note.-»fFor other cases, see Copyrights, Dea Dlg. § 28.* 
For other définitions, see Words and Phrases, voL 1, pp. 836-838.] 

In Equity. The basis of this suit is an alleged infringement of a 
copyright of a dramàtic composition. Counsel in this case are to be 
commended for their industry and fairness in reducing the évidence 
taken to an agreed statement of facts, which is as follows : 

Paul Hervleu, the complalnant herein, a well-known dramatlst and man of 
letters, was at the time of the commencement of this suit, and stlU Is, an 
allen of the United States of America and a citizen and résident of the Be- 
public of France, and at the time of the commencement of this suit the de- 
fendant was, aiid stlU is, a résident, inhabltant, and citizen of the state of 
New York, United States of America. 

In 1903 the sald complalnant composed and created an original play or dra- 
màtic composition In flve acts In the Prench language entitled "Lie Dédale." 

*For other ca«es ■«A'Uun* toplc & S nviibsb in Dec. & Am. Dlgs. UOT to date, A Rep'r Indexas 
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On December 24, 190S, Cornélius Van Ctott, the then postmaster of New Tork 
City, made the foUowlng certlflcate: "Post Office, New Tort, N. T., December 
24th, 1903. Recelved froJn Paul Hervleu one package addressed to 'Librarian 
of Congress, Washington, D. O.,' containlng copyright tltle in the foUowing 
words, 'Le Dédale pièce en cinq actes per Paul Hervleu ;' and also one package 
addressed to 'Librarian of Congress, Washington, D. C.,' contalning two com- 
plète printed copies of the dramatic composition bearlng sald title. O. Van 
Cott, Postmaster." The sald title referred to In thls letter was printed, and 
on the sald 24th day of December, 1903, before publication of the sald dramatic 
composition In this or any foreign country, was deposlted In the mail at New 
York dty, within the United States, addressed to the Librarian of Congress,. 
at Washington, District of Columbia, and was recelved in due course of post 
at the office of the Eegister of Copyrights in the Library of Congress, Washing- 
ton. The title of the sald dramatic comiwsition was tn the foUowlng words, 
"Le Dédale, Pièce en cinq actes. De Paul Hervleu," and was entered by the 
Register of Copyrights In Class D, XXO, No. 4,428, the rights in whlch tltle the 
sald Hervleu claimed as author and proprietor In conformity wlth the laws 
of the United States respecting copyrights. 

Two printed copies of the sald dramatic composition in the French language, 
wlth the same title, were on the sald 24th day of December, 1903, and before 
the publication oî the sald dramatic composition in this or any foreign coun- 
try, deposlted In the mail at New York City within the United States, address- 
ed to the Librarian of Congress, Washington, District of Columbia, and were 
recelved in due course of post at the copyright office in the Library of Con- 
gress, Washington, and were credlted on entry XXC, No. 4428 of dass D 
1903, to complète copyright The copies of "Le D&dale," so deposlted, contaln 
74 numbered pages measuring about 4% by 7% inches. The titie pages in 
full read as foUows: "Paul Hervleu Le Dédale Pièce en cinq actes. The play 
Le Dédale Is entered aceording to act of Congress, in the year 1903, by M. 
Paul Hervleu, in the office of the Librarian of Congress. AU rights reserved." 
The copies were paper covered; the covers belng yellow or tan in color and 
contalning the same words as the tltle page. Thèse copies were set up in type 
In the printing house of L'Illustration, a weekly publication, 13 Rue Saint 
Georges, Paris, France. L'Ulustratlon appears on Saturday of each week. 
On Saturday, December 26, 1903, or two days after the tltle and two print- 
ed copies were deposlted in the mail within the United States, properly ad- 
dressed, as herelnbefore set forth. Le Dédale appeared In L'Illustration. This 
was the flrst publication of the play in this or any foreign country, and sald 
L'Illustration contalning sald play Le Dédale was sold to the public In France 
and the United States. 

The copies deposlted in Washington were from the Identlcal type used în 
printing the play in L'Illustration; the typographical arrangement belng ex- 
actly the same. The pages In the copies deposlted In Washington are the 
columns in L'Illustration. The advance printing in pamphlet form Is con- 
sistently done-by L'Illustration for the purpose of depositing In Washington, 
for copyright protection In advance, copies of the plays.and dramatic composi- 
tions whlch are subsequently to be publlshed In Its columns. On the front 
cover of ail copies of the issue of L'Illustration of December 26, 1903, in whlch 
the sald dramatic composition appeared, and at the bottom of the flrst pagei 
and at the bottom of the back cover page, the foUowlng words appeared: "The 
play Le Dédale is entered aceording to act of Congress, In the year 1903, by 
M. Paul Hervleu, in the office of the Librarian of Congress. AU rights reserv- 
ed." On the cover and title page of every copy of the said play Le Dédale 
ever publlshed there appears the notice of copyright in the United States as 
prescribed by section 4962 of the Revlsed Statutes (copylght law) of the 
United States. 

On December 26, 1905, a book entltled "The Labyrinth, or a Case of Di- 
vorce, by George Morehead," was entered in the copyright office In the Ubrary 
of Congress, Washington, in the name of the J. S. Ogilvie Company, Class A, 
XXC, 134,271. Two copies of the book were recelved at the copyright office on 
November 14, 1905. The book is paper covered and contains 181 numbered 
pages and 16 numbered chapters. The title page reads as foUows: "The 
Labyrinth ; or, A Case of Divorce. A Dramatic Story Based Upon Paul Her- 
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/ileu'fl Fumons Play of the Same Name. By George Morehead. Author ot 
»The porceress,' 'Francesca da Rlmlnl,': 'Robert Emmet,' etc., eta Copyright, 
1Ô05, By J. S. OgUvie PuWlshing Company, New York. J. S. OgUvle Publlsh- 
Ing Company, 57 Rose Street" 

The, page numbered "5" in the sald book, headed "Introductory," contains 
the followlng language: "Olga Nethersole, the dlstingulshed BngUsh actress, 
whose impersonatlons of 'Sappho' and 'Carmen' are famous In the theatrlcàl 
annals of England and America, bas added another charaeter to her séries of 
stage portralt8T-*that of Marianne In the play called 'The Labyrinth.' The 
drama Is from tbe pen of Paul Hervieu, who stands at the slde of Victorien 
Sardou as one of the greatest of French playwrlghts. 'The Labyrinth' Is a 
powerful story of ' love, passion and revenge, woven wlth keen dramatic sklll 
and artlstlc finish Into a play of intense interest, whlch becomés almost tragtc 
In Its surging struggle of human passions. It illustrâtes the fact tbat divorce 
is only a human institution, and that while It may dissolve the contract of 
marrlage, It cannot sever the Intangible bond that unîtes two loving hearts. 
True love cannot be divorced. This story follows falthfuUy the action and 
language of the play, and forms an excellent example of the dramatic strength 
of one of the most povirerful of modem dramatlsts." The story of the book, Its 
characters, scènes, incidents, situations, etc., are based dlrectly upon M. Her- 
vieu's play as prlnted In book form as herelnafter stated. The defendant'B 
book.was published and sold generally to the publie by the défendant fron» 
the date of the sald publication up to the date of the injunctlon herein. 

On or about the llth day of February, 1907, thls action was brought In 
equlty In this court, by Paul Hervieu, the complalnant, agalnst J. S. Ogllvle 
Publishlng Company, a corporation, défendant, by the service of the Mil of 
complaint on the défendant. The blll of eomplalnt, flled In thls court, prays: 
(1) That the défendant be forever enjolned from publishlng, selling, vendlng, 
or offering for sale, or otherwise dealing wlth the said book "The Labyrinth, 
or a Case of Divorce," or any publication, book, dramatizatlon, etc., or any 
colorable imitation, simulation, etc., of "Le Dédale," and that complainant's 
damages be establlshed by a Jury on a felgned issue ; (?) that the défendant 
be compelled to aceount for ail profits derlved from the sale of "The Laby- 
rinth, or a Case of Divorce" ; (3) that the défendant be compelled to pay such 
damages to the complalnant ; (4) that the défendant be decreed to pay the costs 
of this suit; (5) that the défendant, pursuant to section 4965 of the copyright 
lawB of the United States, be dlrected to turn over to complalnant, ail plates 
and ail prlnted sheets of the aald book In defendant's possession and forfelt 
$1 for every sheet f ound In hls possession, etc. 

Motion papers for a temporary Injunctlon were served on the défendant wlth 
the blU of complaint herein. The sald motion for an Injunctlon came on to 
be heard before Mr. Justice Hough on the 26th day of February, 1907, and at 
such tlme the défendant consented to the entry of an order that, until the 
entry of the final decree in the sald suit, the défendant, Its agents, etc., be 
restralned from publishlng, selling, etc., "The Labyrinth, or A Case of Di- 
vorce," or any publication, dramatizatlon, translation, etc., or any colorable 
imitation or simulation of "Le Dédale." 

It Is further agreed: (1) That the dramatic composition "Le Dédale" was 
prlnted In book form in the French language and ofifered for sale and sold to 
the public as a book both in France and the United States of America prier 
to the publication of defendant's book, whlch Is the subject of thls action. (2) 
That the sald book was so prlnted and sold In both France and America by 
the authorlty and consent of the complalnant, Hervieu. (3) That the sald book 
was prlnted from plates made in France or from type set up in France, and 
not printed from plates made In the United States or from type set up In the 
United States. (4) Defendant's book, the subject of this action, was taken 
from said book made In France. 

The above statement of facts is stlpulated and agreed to by the attorneys 
for the respective parties. 

Emst, lyowenstein & Cane, for complainant 
Andrew W, Gleason, for défendant 
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MARTIN, District Judge (after stating the facts as above). It 
is claimed by the défendant that the complainant's copyright is in- 
valid in that the copies of his dramatic composition as delivered at 
the office of the Librarian of Congress, and, as brought before the 
public, were in book form, and therefore coma within the proviso of 
section 3 of Act March 3, 1891, c. 565, 26 Stat. 1106 (U. S. Comp 
St. 1901, p. 3406), which is to the effect that copies of books, photo- 
graphs, chromos, and lithographs filed with the Librarian of Congress 
shall be printed from type set within the United States, or from 
plates made therefrom, or from négatives or drawings on stone made 
within the United States, and that the complainant, in procuring his 
copyright, filed copies of his dramatic composition in books that Were 
printed from type set without the limits of the United States. 

The act of March 3, 1891, is an amendment to the then existing 
copyright law. It extended the privilège of copyright to foreigners 
under treaties of reciprocity. The complainant is a citizen of France, 
and, under the treaties with France, her citizens are entitled to the 
benéfit of this statute. Section 1 of said act, so far as it relates to this 
question, reads thus : 

"Tàe author, Inventor, designer or proprletor of any book, map, chart, dra' 
matic or muBlcal composition, engraving,_ eut print or photograph or négative 
thereof, or of a palnting, drawlng, chromo, statue, statuary — ^shall, upon com- 
plylng with the provisions of this chapter, hâve the sole Uberty of prlntlng, 
reprlntlng, publlshlng," etc. 

Section 3 recites the conditions which must be complied with, and 
says: 

"No person shall be entitled to a copyright unless he shall, on or before 
the day of publication in this or any foreign country, dellver at the office of 
the Librarian of Congress, or deposlt in the mail within the United States, 
addressed to the Librarian — a printed copy of the tltle of the book, map, 
chart, dramatic or musical composition, engravlng, eut, print, photograph or 
chromo, or a description of the palnting, drawlng, statue, statuary — for which 
he desires a copyright, nor unless he shall also, not later than the day of the 
publication thereof In this or any foreign country, deliver at the office of the 
Librarian — two copies of such copyright book, map, chart, dramatic or musical 
composition, engraving, chromo, eut, print or photograph, or in case of a 
palnting, drawlng, statue, statuary, model or design for a work of fine arts, a 
photograph of the same; provided that in the case of a book, photograph, 
chromo or lithograph, the two copies of the same required to be delivered or 
deposited as above shall be printed from type set within the limits of the 
United States, or from plates made therefrom, or from négatives, or drawings 
on stone made within the limits of the United States, or made from transfers 
therefrom." 

From the foregoing language, it is apparent to me that Congress 
did not intend to include "dramatic or musical compositions" as a 
"book." The proviso leaves out map, chart, dramatic, or musical 
compositions, engraving, eut, print, or photograph, painting, draw- 
ing, statue, statuary, or model design for a work of fine arts. Ail 
thèse seem to hâve been purposely omitted from the list of those arti- 
cles for which the type must be set, or plates and drawings made, 
in the United States. The act provides for the printing of the whole 
list. It was self-evident to Congress, as it is to everybody, that dra- 
matic compositions, if printed, must be upon sheets of paper known 
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by bbokmakeî-s a$ signatui:«S,i ànd thèse signatures^ must be folded, 
thus makifl^viviifhat may be called a "book"; but Conèress especially 
eliminatedboth' musical and dramatic compositions from being classi- 
fied as a bbok^ ' Congress twice designated, in the sâme section, map, 
chartj dramatic or musical composition, engraving, eût, and print as 
indépendant of the word "book," as therein used. It has often been 
held that a speéific désignation of any article in the législative enact- 
ment excludes ît from genefal terms contained in the same act. Pot- 
ter's Dwarrîs on Statutes, 198 ; Arthur v, Lahey, 96 U. S. 11», 24 L. 
Ed. 766; Arthur v. Stephani, 96 U. S. 125, 24 h. Ed. 771; Arthur v. 
Rheiffls, 96 U. S. 143, 24 L. Ed. 813; Reiche v. Smythe, 13 Wall. 
162, 20 h. Ed. 566; Ferry v. I^ivingstone, 115 U. S. 649, 6 Sup. Ct. 
175, 29 L. Ed. 489. 

The question hère preserited is not whether a dramatic composition 
can ever be regarded as a book; but whether Congress intended, by 
the act above quoted, to include dramatic compositions within the 
terms of the proviso. Dictionary définitions of the word "book" are 
of no aid in settling this question. It stands squarely upon the mean- 
ing of the act. 

It was said by Justice Swayne in Smythe v. Fiske, 23 Wall. 374, 380, 
23 Iv. Ed.;47: 

"A, thjjié may be>jWlthin the letter ^f a statute and not wlthln Its meanlng, 
and wltiîlri Its mèaning though'iiot within Its letter. The Intention of the 
lawmaker Is the law." 

In Clâytori v. Stone, 2 Paine,' â82, Ped. Cas. No. 2,872, the court 
said: 

"The llterary property Intèiicled to be protected by the act Is not to be de- 
lermined by the size, form, or, shai/e in whlch it makes its appeàrance, but by 
the subject^matter of the work." 

Thereis another import^rit thitig to consider, iri construing this 
statute. The penalty for ipfrînging a copyright of a musical or dra- 
matic composition differs from that of infringing the copyright of 
books. Section 4964, Rev. St. jJU. S. Comp. St. 1901, p. 3413), pro- 
vides that any, person who, Wlthout the consent of the proprietor, 
shall sell or expose for sale any book that is protected by, copyright^ 
shall forfeit every copy thereof to the proprietor and pay such dam- 
ages as may be recovered ih^ à civil action in a court of compétent 
jprisdiction. Sç<bïion 4966, JR.;èV, St. (U^ S. Comp. St. 1901, p. 3415), 
prbvides that aiiy person who shall publicly perf orm or represent any 
dramatic composition for which a copyright has been obtained, with- 
out the consérit of the proprietor thereof, shall be lîable in damages 
therefor to be assessed, not léâs than $100 for the first, and $50 for 
ivery subsequêtît-'performance. 

It will be ôbserved, by anâlyzing thèse two sections of the statute, 
that CohgresS'hàs intended ail through its copyright enactments to 
distinguish betweën books and dramatic composition. How the dam- 
ages are to be ttieksured in the case at bar, it is unnécefesary now ta 
discuss. 

The histoîy of the bill which resulted in this copyright statute of 
March 3, 1891, and the contemporaneous construction given it by the 



MANITOWOO MALTING CO. V. FUECHTWANGER. 983 

departments and the officers of the government, conf orm to the views 
above expressed; but, to my mind, the language of the statute is 
so clear that it is unnecessary to enter into a discussion of the history 
of this législation or the construction given it by the Treasury De- 
partment. 

The case of Littleton v. Oliver Ditson Co. (decided by Judge Coït 
of the First Circuit) 62 Fed. 597, and his décision affirmed by the 
Court of Appeals (67 Fed. 905, 15 C. C. A. 61), involves the very 
question presented hère, except in that case it was a musical composi- 
tion, vi^hile in this it is dramatic ; but by the language of the statute 
dramatic and musical compositions are coupled together. Hence the 
holding of that court that a musical composition is not included in the 
proviso as a book applies with equal force to the question presented 
in the case at bar. 

I hold that the complainant's copyright is valid, and that he is en- 
titled to full copyright protection. The agreed statement of facts 
shows conclusively that the défendant has infringed the complain- 
ant's copyright. 

Wherefore the complainant may hâve decree for the relief prayed 
for in his bill of complaint. 



MANITOWOO MALTING OO. v. FUBCETTWANGER et aL 
(Circuit Court, E. D. Wisconsin. May 15, 1909.) 

1. Pleading (§ 236*)— Amendment— State Law. 

Wls. St. 1808, § 2830, provides that the court may on the triai, or at 
any other stage of the action before or after judgment, In furtherance of 
Justice, and on such terms as may be just, amend any process, pleadlng, 
or proceeding by Insertlng other allégations materlal to the case, or, when 
the amendment does not change substantlally the clalm or défense, by 
conformlng the pleadlng or proceeding to the facts proved. Held that, 
under such section as construed by the hlghest state court, the only limita- 
tion of judicial power to allow an amendment to the complaint is that 
plalntiff's "clalm" shall not be substantlally changed and that sound dis- 
crétion shall not l>e overstepped. 

[Ed. Note. — For other cases, see Pieading, Cent Dlg. S 601; Dec. Dlg. 
( 236.» 

Followlng State practlce, see notes to O'Connell v. Reed, 5 C. 0. A. 594 ; 
Nederland Ufe 1ns. Oo. v. Hall, 27 a G. A. 392.] 

2. Courts (§ 347*)— Fedebal Coubts—Plbadings— Amendment. 

Congress having itself leglslated on the subject of amendments to plead- 
Ings by enacting Rev. St. § 954 (U. S. Camp. St. 1901, p. 696), regulatlng 
such subject, the fédéral courts are not bound to foUow the state courts 
In their construction of local statutes regulatlng the amendment of plead- 
Ings In sults at law. 

[Ed. Note. — For other cases, see Courts, Cent Dig. f 921; Dec. Dlg. { 
347.*] 

3. Courts (I 347*) — Amendment— Amount Demanded. 

Rev. St. J 954 (U. S. Comp. St 1901, p. 696), providea that no déclara- 
tion In a civil cause shall be abated for any defect or want of form, but 
the court shall give judgment accordlng to the right of the cause, and 
ehall amend every defect and want of form other than those whlch a 

*For other owses see same toplc & { nvmbbb in Bec. & Am. Digs. 1907 to date, ft Rep'r Indexe* 
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party demnrring so expresses, and may permit elther of the parties to 
, amend any defect on such conditions as it shall in Its dlscretloii and by 
Its rules prescrlbe. Held, that a fédéral court under such section was 
aùthôilzed in the exercise of judlclal discrétion to permit an amemdment, 
after triai, of the ad damnum clause of plalntlfCs complalnt, so as to 
ralse the amount sued for to conform to the proof. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 921 ; Dec. Dlg, S 
847.*] 

4. Plkadino (§ 245*)— tAMENDMENT— Damages Demanded— Estoppel. 

Plalntlff's fallure to apply for the amendment of the ad damnum Clause 
of Its complalnt, so as to ralse the amount sued for to conform to the 
proof, when the court announced, whlle answerlng an Interrogatory of a 
juror, after submission of the cause, that plalntlfE would In the end be 
Umlted to the amount named In such clause, dld not estop plalntlff from 
asklng permission so to amend after verdict, défendants not havlng chang- 
ed thelr position to thelr préjudice by plalntlff's conduct. 

[Ed. Note. — For other cases, see Pleadlng, Cent Dlg. § 667 ; Dec. Dlg. 
8 245.*] 

6. PLEADiira ($ 245*)— Amendment— Damages. 

Plàlntlffi sued for breach of a contfact by whlch défendants agreed to 
fnrnlsh plalntlff 400,000 bushels of barley durlng the year 1907 and 1908, 
whlch plalntlff agreed to malt at 13% cents a busheL Défendants default- 
ed In shlpments to the amount of 322,000 bushels, whereupon plalntlff 
sued for damages In the sum of $10,000. At the trial It was shown that 
the cost of malting to plalntlff was $.06784 per bushel, and that the 
damages actually sustained were $21,664.54, for whlch amount a verdict 
was returned. Held, that plalntlff was entltled to leave to amend the ad 
damnum' clause of Its complalnt after verdict to conform to the proof, 
there belng no showlng that they had been Injured or misled, or that 
they had any addltional proofs whlCh would lead to a différent resuit on 
a second triai. 

[Ed. Note. — For other cases, see Pleading, Cent Dig. $ 667; Dec. Dig. 
t 245.*] 

At L,aw. 

Thls is a common-law action for damages predlcated npon a wrltten con- 
tract whereby the défendants agreed to fumlsh to the plalntlff corporation 
àt its malthouse In Manltowoc 400,000 bushels of barley to be malted durlng 
the season of 1907-08. The plalntlff agreed to malt thls barley at the 
stipulated price of 13% cents per bushel. The contract provided for monthly 
deliverles of malt and monthly payments of the stipulated commission. The 
évidence showed beyond dispute that the défendants were in default in thelr 
shlpments of barley, under the contract to the amount of 322,000 bushels. 
The action was brought by the plalntlff for damages. 

The court charged the jury that In case the plalntlff was entltled to re- 
cover at ail upon the first cause of action, Its measure of damages would be 
the différence between the stipulated commission of 13% cents per bushel 
and the actual cost that would- hâve been incurred by the plalntlff In manu- 
facturing the 822,000 bushels as to whlch the défendants weré In default. We 
lay aslde other Issues raised by the défendants to the first cause of action. 

The jury found, in answer to a spécial question propounded by the court, 
that the cost per buShel of manufacturlng thls barley into malt at the plalntlff's 
plant would hâve been $.00784 per bushel. This flndlng was clearly estab- 
llshed by évidence that was admltted without objection. It Is apparent that 
upon thls basla the plalntlff would be entltled to recover $21,664.54. No mo- 
lion was made to Increase the ad: damnum clause. The jury havlng returned 
for further Instructions, the following dialogue took place between court and 
counsel: 

*For otbsr cases ses i^mç toplc & l numbeb in Dec. & Am. DIga. 1S07 to date, & Rep'r Indexes 
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Mr. Schwartz, a juror, Inquired: "We would llke to know the amoont of 
damages In the flrst cause of action, claimed by the plalntiff. The Court: 
Well, I suppose that would be a llmit on the plalntlffs recovery; would it 
not, gentlemen" (addressing the bar)? Mr. Nash (one of the attorneys for 
the plalntifE): Do I understand that the Inqulry is what the pleadlngs showî 
The Court: The Jury want to know what your demand Is, which, of course, 
they would not hâve any business to know unless it Imposes a limitation. The 
Judgment eould not exceed the demand. I don't know that it has any référ- 
ence to the verdict. Mr. Nash: I do not remember whether I stated the 
amount in my opening statement Counsel generally do, and if I had thought 
of it I should probably hâve stated It to the jury when I made my opening 
statement. But I cannot see that we hâve any objections to the court read- 
ing what the complalnt demands in that respect. The Court: I would not do 
It without the consent of both counsel. I hâve no copy of the complalnt 
hère. If counsel on both sides bave no objection, I wlll answer that ques- 
tion to the jury ; otherwise, I will not. <Mr. Nash hands to the court a copy 
of the complalnt). Mr. Eschweiler: I can see no objection to the jury being 
Informed of the condition of the pleadlngs ; they are matters of record. The 
Court: Still, of course, the jury ought to find their verdict from the évidence. 
But If the plalntiff has limited itself by Its ad damnum clause, It would hâve 
to meet that limit when we reach the question of judgment. The Court (ad- 
dressing the jury): By consent of counsel, gentlemen, I am permitted to in- 
struct you that the ad damnum clause under the flrst cause of action l8 for 
$10,000." 

The jury then retired, and after due délibération returned a verdict for the 
>plalntiff upon the flrst cause of action for $21,664.54. 

After verdict the plalntiff cornes and moves the court for leave to amend 
the ad damnum clause of the flrst cause of action by substituting $21,664.54 
for and instead of $10,000. The sole question involved hère is whether the 
court has power to allow the amendment at this time, and whether, conced- 
Ing the existence of such power, It would amount to an abuse of discrétion. 

Nash & Nash and Spooner & Ellis, for plaintiff. 

F. C. Eschweiler and W. H. Timlin, Jr., for défendants. 

QUARLES, District Judge (after stating the facts as above). We 
are met at the outset with the contention that under section 914 of 
the Fédéral Statutes (U. S. Comp. St. 1901, p. 684), commonly known 
as the "Conformity Act," the' fédéral court is bound to adopt the con- 
struction imposed by the Suprême Court of Wisconsin upon the Wis- 
■consin statutes relating to variance and amendments of pleadings, and 
that therefore the case of Pierce v. Northey, 14 Wis. 9, 17, should 
be accepted as décisive of the présent motion. In that case the Su- 
prême Court held that the ad damnum clause ought not to be amended 
after verdict except tlpon condition of a new trial. It may be fair to 
say that the court gave slight considération to the underlying prin- 
ciples, and made no référence to the Wisconsin statutes on the sub- . 
ject, and indulged in no discussion except to say: "This was the rule 
before the Code, and the reasons for it still exist." This case has 
never been formally overruled. Indeed, it has never been cited to this 
point, while the same court in numerous later décisions has construed 
the Wisconsin statutes in such manner as to practically ignore and 
discrédit the doctrine of this early case. 

The sections of the Wisconsin Statutes of 1898 that bear upon the 
pending proposition are sections 2669 and 2670, which do away 
with the old rule as. to variance, and section 2830, which is the 
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gênerai statute governing amendiîients. Section 2830 prbvides as fol- 
lows; ;■■' ; ;' ;■ , -"f , 

"The court may upou tbe trial or at any otlier stage of the action, before or 
after judgment, lu furtherance of Justice and upon sucli terme as may be Just, 
amend any process, pleadlng or proceediug • • • by Insertlng other allé- 
gations material to the case, or when the amendment does not change sub- 
stantially the clalm or défense, by conforming the pleadlng or proceeding to 
the f acts proved." 

Without referring to the many cases in Wiscensin where thèse 
statutes hâve been construed, it will be sufficient to cite Carmichael v. 
Argard, 52 Wis. 607, 9 N. W. 4T0, and the later case of Gates v. 
Paul, 117 Wis. 170, 182, 94 N. W. 55, where the court, after reviewing 
the authorities, distinctly hold that the only limitation of judicial pow- 
er, under section 2830, as to allowing a complaint to be amended, is 
that the "daim" of the plaintiff shall not be substantially changed, and 
Sound discrétion in the mâtter shall not be overstepped, and that such 
amendment may be ordered either before the trial, at the trial, or after 
the trial. 

It is apparent that the amendment hère proposed does not substan- 
tially change the "claim" of the plaintiflf within the meaning of this 
statute. So that, under th^ interprétation given to the Wisconsin 
statutes by, tJie highest tribunal of the state, it seems clear that the 
State law présents no obstacle in the way of the amendment proposed. 
See, alSo, Hahsen v. Allen, 117 Wis. 61, 93 N. W. 805. 

Plàintîff's counsel cite tHë following cases where the court, under 
sîmilar statutes, hâve permitted the ad damnum clause to be amended 
during the trial or after verdict, so as to allow the entry of a larger 
judgment than that demandeid by the complaint. Cain v. Cody (Cal.) 
29 Pac. 779; Billingsley v. Dean, 11 Ind. 331; McClannahan v. Smith, 
76 Mo. 428; Davis v. Smith, 14 How. Prac. (N. Y.) 187; Knapp v. 
Roche, 62' N; Y. 614; CargÉiin v. Everett, 63 Hun, 620, 16 N. Y. 
Supp. 6e8;"Arrigo v. Càtalaho, 7 Mise. Rep. 615, 27 N. Y. Supp. 
995 ; Givènè V. Porteous, 2" McGord (S..C.) 48. The state courts do 
not ail stlbséribe to this doctrine, but as the several statutes vary, it 
would bé liilprofitàble to consîder them at length. 

But we are riot content With the proposition that the fédéral court 
is bound to follbW the state' courts in their construction of local stat- 
utes regardiiigi thé amendnient of pleadings. Congress has itself legis- 
lated on this subjèet, and in 1789 incorporated into the original j udi- 
ciary act à sectiôh which haS ever since rèmained unehanged upon the 
statute bOok,'and iâ now knbWn as section 954, Revl St. (U. S. Comp. 
St. 1901, p. 696); This section reads as foUows : 

"No sunïmôns, wrlt, déclaration, return, process, judgment, or other pro- 
ceedlngs In cisrjl causes, in any court of the United States, phaU be abated, ar- 
rested, quashed.o^if reversed for any defect or want of form; but such court 
shall proceed t^hd^lve Judgment âccordlng as the right of the cause and mât- 
ter in law silày. àppear to it, without regardlng any such defect, or want of 
form, except thbsë whlch, in caSes of demurrer, the party demurring specifical- 
ly sets down, together with his demurrer,; as the cause thereof; and su* 
court shall ^n^iand^very suclj4efect and want of form, other than those which 
the party d^n'iirrlng so expresses ; and may at any time permit either of the 
parties tq amena any defect ïn the process or pleadings, upon such conditiomi 
as it shall lii Its discrétion ftiid by its raies, prescribe." 
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This was a bold and radical departure from the common-law, which 
has Been many times commended by the Suprême Court as a most wise 
and bénéficient advance in the interest of justice. 

In 1872 sections 914, 918, and 948, Rev. St. U. S. (U. S. Comp. St. 
1901, pp. 684, 685, 695), bearing upon the same subject, were intro- 
duced in the Senate by Senator Carpenter, and the language of sec- 
tion 948, which empowers ahy Circuit or District Court, to allow in its 
discrétion, and upon such terms as it may deem just, any amendment 
of any process, pleading, etc., where the defect has not prejudiced 
and the amendment will not injure the opposite party, indicates that 
the amendment was based upon the Wisconsin statute. 

Thèse several enactments of Congress constitute a fédéral System 
of amendment, and it has been held that thèse several congressional 
enactments must be construed together, because in pari materia. 

In Van Doren v. Pennsylvania Railway Co., 93 Fed. 360, 35 C. C. 
A. 282, the Circuit Court of Appeals of the Third Circuit laid down 
this doctrine in a case where the amendment of the déclaration was 
ordered after verdict, in a case arising in New Jersey, where the 
State statutes, as construed by the Suprême Court of New Jersey, did 
not tolerate such an amendment. 

In O'Connell v. Reed, 56 Fed. 531, 5 C. C. A. 586, the Circuit Court 
of Appeals of the Eighth Circuit, in discussing this question, say : 

"But, on ïhe other hand, the courts of the United States are not subordlnatf 
to the courts of the states. They constitute an independent judlciary System. 
the judges of which do not dérive thelr powers from the states, nor can tht) 
législation of the states, or the décisions of thelr courts, détermine the llmlts 
of those powers, or prescribe the dutles thelr exercise Imposes. * ♦ * It 
was not the intention of Congress to require, by the passage of this act of con- 
formity, the adoption by the Circuit Courts of any rule of pleading, practlce, 
or procédure enacted by state statute, or announced by the décision of a state 
court, which would enlarge or restrict the jurisdlctlon of the fédéral courts, 
OT prevent the wise administration of the law In the light of thelr own System 
■of jurisprudence, as deflned by thelr own Constitution, as trlbunals, and the 
acts of Congress upon that subject. On the other hand, that act expressly re- 
serves to the judges of those courts the rlght, and, we thtiik, imposes upon 
them the duty, In the exercise of a wise judicial discrétion, to reject any 
statute, practlce, or décision that would hâve such an efCect" 

The Court of Appeals for the Eighth Circuit, in McDonald v. State, 
101 Fed. 171, 177, 41 C. C. A. 278, 284, speaking of section 954, 
Rev. St., say: 

"This act emancipated the judicial department of the govemment from the 
shackles of artlflcial and technical rules which had theretofore been inter- 
posed to obstruct the administration of justice, as eompletely as the Révolu- 
tion had emancipated the politlcal department of the govemment from f oreign 
domiuion. This was done by investing the fédéral courts wlth plen^ry power 
to remove by amendment ail such impediments to the attalnment of justice" — 
■elting Mr. Justice Story's opinion in Matheson v. Grant, 2 How. 263, 11 L. 
iBd. 261. 

See, also, Davis v. Railway (C. C.) 32 Fed. 863, where the ad dam- 
num clause was amended to save the jurisdiction of the court. 

Numerous décisions of the Suprême Court hâve settled the law that 
whenever Congress has legislated upon any matter of practice, and 
prescribed a defînite rule for the govemment of its own courts, it is 



988 169 FBDEBAL EEPOBTER. 

to that extent independent of the législation of the state upon the 
same subject-matter. S. Pac. Co. v. Denton, 146 U. S. 202, 209, 13 
Sup. Ct. 44, 36 L, Ed. 942; Luxton v. N. River Bridge Co., 147 U.. 
S. 337, 13 Sup. Ct. 356, 37 L. Ed. 194; Shepard v. Adams, 168 U. S. 
618; 18 Sup. Ct. 214, 42 L. Ed. 603; St. Clair v. United States, 154 
U. Si 134, 153, 14 Sup. Ct. 1002, 38 L. Ed. 936; Mexican Ry. Co. 
V. Duthie, 189 U. S. 76, 23 Sup. Ct. 610, 47 L. Ed. 715. 

In a great variety of cases the Circuit Courts of the United States 
hâve furnished practical illustrations of this doctrine. In Norton v. 
Dover (C. C.) 14 Eed. 106, Judge Lowell holds that the practice in 
New Hampshire, while it might enlarge our powers of amendment, 
cannot diminish those that are conferrèd upon us by the acts of Con- 
gress. See, also, Erstein v. Rothschild (C. C.) 22 Fed. 61, 64. As an 
instance of the application of this principle, we may refer to: Rail- 
way Officiais v. Wilson, 100 Fed. 370, 40 C. C. A. 411; Montana 
Mining Co. v. St. Louis Mining Co., 147 Fed. 897, 906, 78 C. C. A. 
33; Maddox v. Thorn, 60 Fed. 217, 8 C. C. A. 574; De Valle v. S. 
Pac. Ryt (C. C.) 167 Fed. 654, 657. 

Gréât stress was laid in the argument upon the early décision of 
Judge Blatchford in Elting v. Campbell, 6 Blatchf. 183, Fed. Cas. 
No. 4,422,i which is similar in its facts to the instant case, where the 
old rule was adhered to as in the early Wisconsin Case above referred 
to. But the learned judge makes it known that his ruling was pred- 
icated upon the practice of the state of New York under the statute 
of 1821, and it is a significant fact that no référence is made in the 
opinion to any of the fédéral statutes of amendment whose function 
was to modify the old rule. For this reason, the case is not persuasive 
as an authority. 

I feel, therefore, no hesitancy in holding that, whether the statutes 
of Wisconsin or the enactments of Congress be adopted as controUing, 
there is no impediment to bar the exercise of judicial discrétion to 
which the pending motion appeals. 

The remâining question, therefore, is whether the relief asked for 
can be grarited without an abuse of Judicial discrétion. It will be 
noted that section 948 of the Revised Statutes of the United States 
and likewise sections 2669 and 2670 of the Wisconsin Statutes of 
1898, provide in substance that this discrétion shall be exercised only 
when the defect has not prejudiced, and the amendment will not in- 
jure, the opposite party; and the Wisconsin statute provides specif- 
ically that the party claiming surprise or préjudice must make the fact 
appear to the satisfaction of the court. 

The otlly considération urged by défendants' counsel bearing upon 
this matter of discrétion is that the conduct of plaintifF's counsel, 
when the jury retumed for iurther instruction, amounted to a waiver 
of the right to amend. The court having announced that the plaintiff 
would in the end be limited by the amount named in the ad damnum 
clause, but thât the jury should proceed to a verdict on the évidence, 
it is contended thàt it was the duty of the plaintiiï then and there 
tb apply for an amendment, if desired at ail; and that, having ac- 
quiesced in allowing the case to go to the jUry while itS claim was 
for $10,000, it has foreclosed itself from now asking to enlarge its 
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demand. There would be force in this suggestion if the défendants, 
relying on the conduct of the plaintiff, had changed their position to 
their préjudice. But the case was already in the hands of the jury, 
and nothing occurred which seems to lay the foundation for any daim 
of estoppel, and I cannot see that défendants got any vested right in 
the mistake of their opponent. No exception has been reserved to 
any suggestion made by the court in response to the request of the 
jurv. 

On. the other hand, it is contended that the défendants by their 
silence practically waived the right to make the présent objection. It 
is urged that they might hâve asked an instruction then and there that 
the jury could not return a verdict under the first cause of action 
for a larger sum than $10,000, and the court would hâve been obliged 
to so instruct. But no such instruction was asked. It is urged that 
the défendants thus practically acquiesced in the suggestion of the 
court that the jury should base their verdict on the évidence. It is 
clear that, if this instruction had been asked by the défendants, it 
would hâve driven the plaintiff to amend instanter, or to accept a 
verdict within the limit of its ad damnum clause. But as both parties 
remained silent, it may well be claimed that each was willing to take 
the chances of the situation, and that neither has any just cause of 
complaint. Défendants' counsel may hâve concluded that, inasmuch 
as the jury were informed that the plaintiff had limited its claim to 
$10,000 on the first cause of action, the chances were that the jurj' 
would accept the limitation, and that it was not wise to force an 
amendment which would resuit in giving the jury wider scope. Per- 
haps the course pursued by défendants' counsel would be indorsed 
by skillful trial lawyers as sagacious. Whatever may hâve been the 
motives that actuated either counsel, the basic fact remains that the 
motion is to make the complaint conform to the proofs. The verdict 
is fully justified by the évidence. There was really only one contested 
question on the first cause of action. It was conceded that défendants 
were in default under the contract to the extent of 322,000 bushels. 
The malting commission was fixed by the contract at 13% centç. 
There was practically no dispute that the measure of damages was the 
différence between the contract price per bushel and the actual cost 
per bushel of manufacturing the barley into malt. The cost of manu- 
façturing was therefore the only unknown quantity in the équation. 
The proof offered by the plaintiff on this subject was received without 
objection, but the case was thoroughly contested. The proofs of the 
plaintiff were elaborate and complète, tending to show that the cost 
of manufacture was $.06784 per bushel, and the jury adopted this 
proof as satisfactory. There was nothing différent that the jury 
could do under the évidence, unless they arbitrarily adopted the amount 
named in the ad damnum clause. No showing has been made by de- 
fendants that they hâve any additional proofs which would lead to a 
différent resuit upon a second trial, nor has it been made to appear 
that the défendants hâve been injured or misled to their préjudice. 
In other words, the défendants hâve not brought themselves within 
the only restriction imposed upon the discrétion of the court by 
either state or fédéral enactment. On the record as it stands, on the 
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meritSjjthè plaintiff is^entitled to the verdict which^he jury retumed. 
'■' Under thèse circumstances, I cannot see my wày clear to grant a 
new. triàil as a condition to allowing the amendment.. 
The -motion must thefefore be granted, and it is so ordered. 



HOHL T. NORDDEUTSCHBll LLOÏD. 

: (District Court, S. D. New York. AprU 21, 1909.) 

SHiPPti«aj' (| 140*) — Caebïàgr of Goods— Loss— LmmSo Liabilitt. 

' B*oViHlon In blll of ladlng that carrier shall not be liable for more than 
$100:^111688 a greater value Is expressed. HeW, that the case was not 
fl<stli}gulshable fromthe U. S. Lace Ojirtain Mills v. Oceanlc S. Nav. Ca 
(D, ci), 145 Ped. 701, and the libellant is entltled to recover the value 
of thè lost case without regard to limitation of llabllity to $100, as pro- 
vlfled by the biU of lading. 
[Ed. Notc^For other cases, see Shipplng, Cent Dlg. f 495; Dec. Dig. 

J,140-*-^: m: 

liimitatlon of shipownbr's llabllity, see note to The Longfellow, 45 

a.m\Aj 387.] , 

(Syllabns by the Judge.) 

Kneeland & Harison, for libellant. 
Choate & Larocque, for respondent. 

ADAMSi Disttict Judge. This action was brought by Sebald M. 
Hohl to récoVet" the value of a case of hosiery shipped ât Bremen on 
the I5th of Jùly, 1907, on the respondent's steamer Kaiser Wilhelm der 
Grosse, fo!r deliVery to Goldman, Sachs & Co. in New York. A bill of 
lading was'duly issued by the respondent ând assigned to thè libellant. 
This bill'bf lading was for ten cases of hosiery and provided, among 
other things : 

"Not acicountable for any Sum exceedlng $100, per package, for goods of 
whatever deiscrlptlon, nor for any amount in respect of Gold, Sllver, BuUion, 
Specîe, Jewellery, preclous Stones or Metals, Palntlngs, Statuary, or any 
other valuable Goods of whatever description, unless the value of such be 
herein expressed and freight as may be agreed pald thereon." 

The steamer duly arrived and delivéred hine cases bf the ten. The 
alleged value of the missing case was $7*68.75, and it isto recover the 
différence between this suhi and $100, which the respondent was willing 
to pay, that the action is pressed. 

The question to be determined is pu^-ely one of law and the conten- 
tions of each side hâve béen ably presented. The libellant urges that 
the détermination of this .court in United States Lace C. M. v. Oceanic 
Steam Navigation Co. (D. C.) 145 Fed. 701, is conclusive of this case, 
while the respondent argues that that case is not sound and, in any 
event, is distinguishg-ble frpm the one no-w presented. It is to be re- 
gretted that the case has not been presentedon appeal, as the question is 
an important one and s|i,ould receive fhe considération of the higher 
courts. In the abs^çe, however, of a décision there on the question 

*For otber cases see Bame tbltlc & { NvkBSB in i>ec. & Aia. Digs. 1907 to date, & Rep'r Indexe! 
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involved, the case must stand as the law of this court, and it remains to 
be ascertained whether the one now presented can be distinguished 
f rom it. 

It is urged by the respondent that the case is différent from the one 
cited in several respects: 

(1) In the cited case, the bill of lading was prepared by the carrier, 
while in the one at bar it was prepared by the libellant's agents, as ap- 
pears from the fact that the name of "Louis Delius & Co. Forwarders 
and Bankers" is printed in large capital letters in the upper left hand 
margin and again the second line of the instrument, and the name of 
Goldman, Sachs & Co., who are bankers in this city, is printed in the 
body of the contract as the consignées, showing a well est'ablished and 
uniform course of business on the part of the libellant's shipping 
agents. It is said that this in itself would be sufïicient to establish the 
fact that this was not an isolated shipment, where the shipper, unf amil- 
iar with the usual course and practice, receives a bill of lading as a 
mère receipt, being entirely unfamiliar with the terms, but further than 
that the testimony shows that this was the libellant's own form of bill 
of lading and that in a business in which the libellant imported from 
five to twenty cases a week through Delius & Co. under this form. 

This does not tend materially t'o support the respondent's contention. 
The fact that the libellant's agents printed their name upon the bill of 
lading does show that they were not imposed upon by a contract with 
which they were unfamiliar, but it does not change the f eatures of the 
agreement so far as they apply hère. It is not important that it should 
appear that the respondent dictated the language employed. It was 
adopted by both parties and expressed their agreement. 

(2) It is also urged that in the cited case no évidence was introduced 
to show that any higher rate would hâve been charged had the actual 
value of the goods been disclosed, while hère the freight for the trans- 
portat'ion of ten cases of hosiery, the cases being ail about the same 
size, vvas $37.33 ; that the amount of damages demanded for the loss 
of one case is $768.75, so that the value of the whole shipment was $7,- 
687, and the freight for the lost case was only $3.73, an extremely low 
rate for the labor of transportation alone, exclusive of the risk of In- 
surance; also it affirmatively appears that where a value is declared 
which is in excess of $100 it is the uniform custom of the respondent 
to cljarge additional freight for full Insurance and this would hâve been 
done in this case had the true value been disclosed. 

This is seemingly more of an argument on the merits of the cited 
case than an attempt to distinguish this case from it, except the latter 
part, and it has not been made at ail clear by the testimony that there 
would hâve been any additional charge. The respondent's agent in 
New York, who was especially familiar with eastbound freights, said 
that cargo was placed in spécial places if the value was declared in the 
bill of lading, but the company does nothing to notify shipper s to dé- 
clare additional values. 

(3) It is also urged that in the cited case it did not appear that any, 
spécial care was taken by the carrier of the valuable packages, while in 
the case at bar the contrary is true. 



992 169 FEDBBAL REPORTEE. 

The t'estimony with respect to care is too vague and uncertaîn to 
give mych force to this argument. 

It is said the libellant, by representing that the respondent would not 
be held aç^ountable for more than $100 for the loss of a package, mis- 
led the respondent into the belief that the package was of small value, 
and the respondent was thereby prevented from taking proper meas- 
ures to protect the package and to bestow upon it care commensurate 
with its actual value. 

This seems to be more of an argument on the merits of the gênerai 
contention than one tending to distinguish the cases. 

It is also said that the f acts mentioned distinguish this case and bring 
it within the language of the Suprême Court in the Hart Case. The 
language there is favorable to the respondent in some respects but thaf 
case waé based upon a différent state of facts. An agreed and signed 
valuation was a f eature there which does not appear hère. 

It does not seem that the case under considération can be distinguish- 
ed from the. cited case, and that rests upon the statement made there 
and the authorities cited. 

There will be a decree for the libellant, with an order of référence. 



McCALDiN BROS. CO. v. DONALD S. S. CD. et al. 

ÇDlstrlct Court, S. D. New York. February 25, 1907.) 

Admibaltt (§ 61*)— Peactice— Exceptions to Postions of Answee. 

Held that matters in connection with the subject of the Ubel can, un- 
der analogy to the 59th Rule, be properly litlgated in one action ; but the 
rule cannot be extended to brlng In matters not connected with the original 
controversy, though arlslng under the same charter party. 

[Ed. Note. — ^For other cases, see Admlralty, Cent Dig. § 497 ; Dec. Dlg. 
S 61.»] . 
(Syllabus by the Judge.) 

Convers & Kirlin (John M. Woolsey, of counsel), for Donald Steam- 
ship Company. 
Wheeler, Cortis & Haight, for Atlantic Fruit Company. 

ADAMS, District Judge. The McCaldin Brothers Company filed 
a libel against the Donald Steamship Company to recover for cer- 
tain services alleged to hâve been rendered for the latter and ajt its 
request in connection with the steamship Athos on the 22nd and 24th 
of August, 1905. The Donald Company answered the libel and filed 
a pétition to bring in the Atlantic Fruit Company. The pétition al- 
leged: 

"Slxth: On or about the 22ud day o( August, 1905, It was/ agreed between the 
Atlantic Fruit Company and the Donald Steamship Company that a tug 
should attend the steamship Athos which was then lylng off the port of New 
York, to take on board certain stores sent on behalf of the owners and cer- 
tain laborers sent on behalf of the Atlantic Fruit Company tp clean the holds 
of the Athos. Accordingly, it was arranged by and between the Atlantic Fruit 
Company, your petltioner, and the McCaldin Brothers Company that the steam 
llghter Stranahan should be sent down to the Athos with the stores and 

*For otber cases see same toplc & § numbbb In Dec. & Am. Plgs. 1907 to date, & Rep'r Index» 
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laborers above referred to. Accordlngly, some thlrty men were ehlpped on 
board the Stranahan, and her captain, representing the libellant McCaldln 
Brothers Company, Btated that the tug would be alongslde the Athos wlthin 
two or two and a half hours. Owing to the négligence and errors In navi- 
gation on the part of the captain of the tug, however, the tug lost Its bear- 
Ings and could not locate the Athos, and eventually, after havlng searched for 
her for some tlme had to corne to anchor and remain at anchor over nlght 
The tug started for the Athos at or about four o'clock In- the afternoon of 
the 22nd day of August, 1905, and by reason of the négligence and errors In 
navigation aforesald dld not arrive at the steamship until about eight o'clock 
a. m. on the morning of August 23rd. The delay was wholly unnecessary and 
was due to the négligence and fault of the master of the tug and was not 
caused by or contributed to in any manner by your petltloner. 

Seventh: The services alleged to hâve been rendered on the 24th day of 
August by the steam tug William J. McCaldln In towlng the Athos from 
Sandy Hook to New York City were rendered for and on account of the At- 
lantic Fruit Company, the charterer herein, and under the provisions of the 
charter party above referred to the cost of such services were to be borne by 
the Atlantic Fruit Company as charterer." 

The answer of the Fruit Company to the pétition denied thèse allé- 
gations and alleged : 

"Eighth: * * * The respondent allèges that the ends of justice will not 
be subserved by bringlng in this respondent ; that there is now pending In the 
United States District Court for the Southern District of New York an ac- 
tion between the Atlantic Fruit Company and the Donald Steamship Com- 
pany, wherein the Atlantic Fruit Company is libellant and the Donald Steam- 
ship Company Is respondent ; said action havlng been brought by the Atlantic 
Fruit Company to recover from the Donald Steamship Company its damages 
resulting from thè failure of the Donald Steamship Company to malntain the 
Steamship Athos in a seaworthy copdition In accordance with the provisions 
of charter party of November 20th, 1905 ; that ail clalms of the Donald Steam- 
ship Company against your petltloner arlslng under sald charter party should 
be properly litigated in sald action. » * • 

Eleventh: Further answering the pétition herein and as a separate and dis- 
tinct défense and counterclalm hereto, the respondent further allèges that on 
or about the 20th day of February, 1905, a charter party in wrlting was en- 
tered into between the Donald Steamship Company and this respondent where- 
by this respondent agreed to let and the Donald Steamship Company agreed 
to hlre the steamship Athos for a period of three years. The said charter 
contained among others the followlng clauses: 

' • * * And belng tlght, strong and in every way fltted for the service, 
havlng steam wlnches and donkey boiler, wlth capaclty to run ail the steam 
wlnches at one and the same time, Includlng necessary dunnage (and with full 
complément of offlcers), seamen, englneers and flremen for a vessel of her 
tonnage, to be'employed In carrylng lawful merchandlse. * • • ' 

'1. That the owners shall provide and pay for ail provisions, wages and con- 
sular shlpping and dlscharging fées of captain, offlcers^ englneers and crew ; 
shaU pay for the Insurance of the vessel, also for ail engine room and deck 
stores, and malntain her in a thoroughly efficient state in hull and machinery 
for and during the services guaranteelng to malntain the bollers In a condi- 
tion to bear a worklng pressure of at least 60 pouuds (and this pressure to be 
carried continuously) during the whole term of this charter, and to victual 
and provide for ail passengers In the best manner according to thelr class 
• ♦ » .' 

Sald charter party Is hereby referred to and made a part of this libel. 

Twelfth: The respondent is engaged In the business of transporting bananas 
and other perlshable cargoes from the West Indies to ports In the United 
States and chartered the steamship Athos for such trade; ail of which was 
well known to the Donald Steamship Company at the time the charter par- 
ty before mentloned was made, and long prier thereto. 

Thlrteenth: Thereafter and In or about March, 1905, the steamship Athos 
169 F.— 63 
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wsia êMfneû. by the Donald Stearnshlp Company to the respondent and en- 
1:a!éâ)at>()nHthè charter party aforementloned. 

The IMUAd Steainshlp Company faUed to nialntaln the ateamshlp In a sea* 
wbrthy condition and to maintain her englnës and bollera In a thoroughly ef- 
flcient jor* In' an efficient state. The respondent protested against the afore- 
said Jallqire and requested the Donald Stearnshlp Company tc( maintain the 
stfeàmship AthoB in accordance with the terme of the charter party afore- 
mentioned.' 

In conséquence of the aforesaid f allure of the Donald Stearnshlp Company 
the machinery of the stearnshlp Athos on a voyage whlch she made from Port 
Antonio, Jamaica, to New îork on or about the 28th day of July, 1905, be- 
came: completely disabled and could not be repalred because of her unsea- 
worthy condition. In conséquence of said breakdown the cargo of fruit laden 
upoQ Said ivessél decayed and was rendei^ed valueless to the respondent's dam- 
age in- the. sum of $18,909.98. The breakdown of the stearnshlp was not caus- 
ed by 'an act of God' or any other exemption wlthin the charter party, but was 
causedrsoleiy by the f allure of the Donald Stearnshlp Company to keep the 
eaidJsteamÉhlp and her machinery In a proper and thoroughly efficient state. 
The respondent has performed ail of the obligations upon its part to be per- 
formed." 

The tionald Steamship Company excepted as f oUows : 

"The Donald Stearnshlp Company, respondent and petltloner herein, ex- 
cepta, to tlieânswer of the Atlantic Fruit Company to the pétition of the 
Donald Stearnshlp Company hjçreln for the (pllowlng reasons and In the fol- 
lowlng. respects, 

First: (It^^cçpts to that parf of the elghth: article thereof from the words 
'that therç) Js now pendlng' to the end of the said article, on the grounds that 
it does not stafe facts sufficlent to constitutè à defence in whole or in part to 
the pétition hèrein. , 

Second: I|tei:cepts to tl^fe ç^eventh, twelfth, and thlrteenth articles of the 
said answet,,'pp ,|;he groûnd ttàt they do riot state facts sufficlent to constitutè 
a defence in \^h(i)le pr lu pàçtto the pétition herein." 

It would seein from the allégations of the libel that the employment 
of the libellant's steamers was for the account of both the Donald 
Company ahd the Fruit Company and the matters in connection with 
suçh erttljl&yînènt should bç litigated in this action. 

Ahy%jig more than that would go bçyond any extension of the 
analogy of the 59th Rule which has heretofore been made. The issues 
in thèse taatters are now the subject of another pending litigation 
betweenthésé'^' parties artdshould be tried out in that action and ndt 
confuse those in suit hère. 

It is urged by the Fruit Company that it claims a lârger sum of 
money from the Donald Company becàuse of matters arising out of 
the same charte* pârty and should not bé compelled to pay the Donald 
Company iirwài^èy hère and then be obljged to take its chance of re- 
covering against it in anotlier action. I fail to see how that aflfects 
this controvei^y. Although arising under the same charter party, it 
does not ïôjlow',' that they are the sanie matters in : Cdiltroversy hère. 
We can hdt' gd Éeyond such matters in the présent motion. If a judg- 
ment shoitdd; bç obtained herç against the Fruit Company, .it can take 
some furfchersteps, if necessary, to protect itself by way of staying 
enforcemfeilt pending the détermination of the countéfclaim, 

The excèptiops will be sustained. 
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THH STLFID. 

Plstrlct Court, S. D. Alabama, S. D. April 22, 19(».) 

No. 1,185. 

PiLOTS (5 16*)^LlABlxiTY FOB NEGLIGENCE. 

Bespondent, shown to hâve been a compétent and experlenced pUot, wéll 
acqùainted wlth the harbor, was taklng a ship Injo a slip with two tugis, 
being In charge of the navigation of ail three vessels. A barge was ïyiag 
at the end of the pler, and when the shIp was passlng it she struck on 
an obstruction on the bottom, unknown to any of the pUots, and began to 
swing towards the barge. Respondent at once gave orders to the tug» 
whlch attempted to stop her swinging, but before It could be done a col 
Uslon occurred. Held, that respondent was not chargeable wlth want ot 
reasonable çare whlch rendered him llable for the damage done «Ither 
becatise hè dld not move the barge, or drop the ship's anchor ; It appear 
Ing that vessels were usually taken in with safety tnder the same circum- 
stances, and that the dropplng of the anchor would not hâve availed to 
prevent the collision. 

[Ed. Note. — For other cases, see Pilots, Cent Dig. g 19 ; Dec. Dlg. S 16.*] 

In Admiralty. 

Stevens & Lyons, for libelant. 

î'illans, Hanaw & Pillans and Webb & McAlpine, for respondents. 

TOULMIN, District Judge. It is my opinion, on the évidence in 
this case, that the ship Sylfid is not liable for the damages claimed. 
Whether the Hbelant is entitled to recover against the respondent 
Timothy Dorgan dépends upon the question whether said Dorgan was 
guilty of négligence in the navigation and management of said ship 
in bringing her from her anchorage in the river to her berth at the 
dock ; and whether such négligence ,was the cause of the collision com- 
plained of. 

Said Dorgan was the pilot in charge of said ship and of her navi- 
gation, as well as in control of the tugs which were towing her. His 
services were employed at the instance and expense of the libelant, 
through the manager of the dock. The tugs towing the ship were in 
like manner employed. The ship had been removed from her berth 
in the slip at the dock at the request of the libelant and for his benefit, 
and was being returned to such berth after the libelant's occupation 
and use of it by his barge had ended. The libelant had agreed with 
the manager of the dock to pay ail expenses incurred in said removal 
and return. The barge had been removed from the slip and was moor- 
ed at the end of the pier adjoining said slip to let the ship in. The 
ship in charge oi' the tugs was proceeding in the usual course and 
over the ordinary way of travel of vessels bound for the particular 
dock and slip. There was no apparent danger in the way until the ship 
struck some obstruction in the channel theretofore unknown by the 
défendant Dorgan and by the pilots in charge of the tugs respective- 
ly. Thé ship caught on this obstruction at or near her stern and began 
to swing, as on a pivot, towards the left or port side of the ship and 

*For other cases see same toplc <f { numbbb in Dec. & Am. Dlgs. 1307 to date, A Rep'r Indexé! 
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in the direction of the barge. The tugs in charge of the shîp— one 
being lashed to her starboard bow, and the other with a Une over her 
bow — werç prdered by the défendant Dorgan, the pilot on the ship, the 
one to back full speed, and the other to go ahead full speed, in the 
endeavor to keep her head off; but the évidence tended to show that, 
owing to the current and wind and the nearness of the ship to the 
bargç at the time the ship took ground, they were unable to change 
theiojurse of the ship sufficiently to keep her "head off" before her 
jib boom strûck the barge and caused the injury complained of. 

The dçjiilention on the part of the libelant is: (1) That said Dor- 
gan, being deputy harbor master as well as pilot, seeing the barge 
moored in a dangerous place, was négligent in not ordering her remov- 
ed before|todertaking to bring the ship into the slip, near the entrance 
to whîch the barge lay; and (2) that he was négligent in not letting 
go the ghip's anchor at the time she began to swing, as an important, 
if not necessary, means of holding her up stream and away from the 
barge. 

In ariswer to the first contention, the évidence showed that ships had 
often been carried over the same ground and to the same dock and 
slip to which this ship was being carried, and with barges lying as 
this barge was, without accident or danger, and the évidence also 
tended to show that this ship would hâve entered the slip without this 
accident but for her unforeseen grounding or danger thereof. The 
pilot wàs required to take no précautions when there was no appar- 
ent danger. He was not bound to take any steps to avoid a collision 
until danger of a collision became apparent. The Grâce Girdler, 7 
Wall. 196, 19 L. Ed. 113; The Sunnyside, 91 U. S. 208, 23 L. Ed. 
303. 

In answer to the second contention, let us consider whether said 
Dorgan was guilty of any négligence or fault when danger of a col- 
lision becatpe apparent, or did he use proper précautions against dan- 
ger? tjid ht exercise, ùnder the circumstances, ordinary care, cau- 
tion, and maritime skill to prevent the occurrence? The highest de- 
gree of caution that can be used is not required. It is enough that it 
is reasonable under the circumstances — such as is usual in similar 
cases, and has been found by long expérience to be sufficient to an- 
swer the end in view. The Grâce Girdler, 7 Wall. 203, 19 L. Ed. 113; 
lii re Tyler, 149 U. S. 171, 13 Sup. Ct. 785, 37 L. Ed. 689. 

The only évidence on this subject is that of Dorgan himself, and of 
the two masters and pilots of the tugs that were engaged in the service. 
They testified to what was donc, and that the same was reasonable and 
usual in similar cases and ail that could hâve been reasonably donc 
under the circumstances, The évidence further was that Dorgan was 
an experienced pilot and reputed to be first class. There was no évi- 
dence to the contrary. But it is said that he failed to exercise due 
care and maritime skill in not putting out the anchor. This contention 
is based on the testimony of the master of the ship. He said if he 
"had been a pilot on his part he would let go the starboard anchor." 
Said master further stated that he did not say that the collision could 
hâve been prevented by dropping the anchori but that it might hâve 
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been tried. Dorgan stated that the letting go thé anchor would not, 
under the existing conditions, hâve availed anything, and gave reasons 
for his opinion on the subject. There was no other évidence on this 
point. 

I do not find from the évidence there was any négligence or fault 
on the part of said pilot. My opinion is that the accident occurred 
from causes over which the pilot could at the time exercise no control. 
When this is the case, the rule is that the loss must rest where it fell. 

The libel is dismissed as to both respondents. 

The évidence showed certain damages done to the ship, and a loss 
incurred in the use and breaking of a line belonging to the ship. This 
line was used by the pilot and tugs in pulling or trying to pull the 
ship's head off the barge, and in such use was broken. The évidence 
showed that it cost the ship to replace this line $111.36, and that it 
incurred small expansé for the other damages mentioned, and that 
what was left of the broken line was worth $15. The ship claims in 
a cross-libel against the libelant and its co-respondent Dorgan thèse 
expenses. Thèse expenses were incurred by the ship and were in- 
cident to, and caused by her removal from, her berth at the dock. It 
seems to me that she, in right and justice, is entitled to be reimbursed 
therefor. By whom? Clearly by the libelant, who procured the ship's 
removal and for whose use and benefit she was removed, and who 
had agreed to pay for ail expenses incurred in such removal. I think 
the libelant is liable to the ship for them. If the pilot was guilty of 
négligence or fault in the services performed by him for the libelant, 
in the performance of which the loss for which this expense was 
incurred, he would probably be liable to the libelant; but, finding no 
négligence or fault on his part, this court can render no decree against 
him. 

Decree on the cross-libel against the libelant, James Gibboney & Co., 
for $111.36. 



In re MAHEB, 
(District Court, N. D. Georgla. Aprll 24, 1909.) 

L LrENB (§ 1*)— DEFINITION. 

The term "lien," In a narrow technlcal sensé, signifies a rlght by which 
a person In possession of personal property holds and detalns It against 
the owner In satisfaction of a demand. Tlie term, howerer, has a more 
extenslve meanlng, being used to dénote a légal clalm or charge on prop- 
erty, real or personal, for the payment of a debt or duty ; every such clalm 
or charge beliig still a "lien," though the property be not in the possession 
of him to whom the debt or duty is due. It Is a hold or claim which one 
has on the property of another as security for some debt or charge and 
may exlst Independent of possession. As in maritime law and In equlty, 
the term is used as synonymous with a charge or Incumbrance on the 
thîng where there Is neither Jus In re nor ad rem, nor possession of the 
tblng. [Cltlng Words and Phrases, vol. 5, p. 4144 et seq.] 

[Ed. Note. — For other cases, see Liens, Cent. DIg. § 23 ; Dec. DIg. | !.• 
For other définitions, see Words and Phrases, vol. 6, pp. 4144-41Î52 ; vol. 
8, p. 7707.] 

*For other ca«eB see «ame toplc & ! nitmbeb in Dec. & Am. DIgs. 1907 to date, A Rflo'r Indexai 
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a BAj»kBP«OT>jftijaS5*)---ADMiNi8TBATio*r or Ebtatb— Gashishment. 

More thaurf^ur montli? prlor tn^tho flUng of a bankrupf s pétition, clalm- 
ant sued Ihé.bârilënipt on an open woùnt and gamli^hed certain debtors of 
thé banktupti vrab held suffident ninds to cover any judgment that mlghi 
be rendered in the main suit. The bankrupt gave a bond dlssolvlng the 
garnishmenti depositing wlth thfe suretles $1,000 to secure them agalnst 
loss. Hel4,^iB,t çlain^ant acquir^ a lien as agalnst the garnlshees undet 
the express provisipns.pf Laws Gt^ lÔOl, p. 55. 

[Éd. Note. — For otHér cases, see Bànkruptcy, Dec. Dlg. 8 195.*] 

8. Bankeuptct (§ 4lè*)— Application roB Dischabgb— ^tat. 

A clalmant holding à lien agalnst garnlshees Indebted to a bankrupt is 
erititled to a stay of the bankrupf S discharge for a reasonable time to en- 
iàble clalmant to enforce hls rigfats agalnst the garnlshees and suretiea 
i ; ^ qn a bond to dissolve the garnlshnient ' 

[Ed. Note. — FOr other cases, see Çankruptcy, Dec, Dig. 8 415.*] 

, In Bànkruptcy. 

Hudspn Moore, for bankrupt. 
Léonard Haas, for V. H. Kriegshaber. 

NEWMAN, District Judge. Wi R. Maher, bankrupt, made ap- 
plicatipin,|pr discharge. 'Thereupon V. H. Kriegshaber filed a péti- 
tion ; prajying that the discharge of the bankrupt be stayed on the 
foUowing stated facts: V. H. Kriegshaber, on February 19, 1908, 
more than^ four months before the, pétition in bànkruptcy was filed, 
sued W.R. Maher upon an open account for materials furnished, and 
at the sarne time served summons of garnishment upon L. A. Mullins 
and the Carolina & Western Railway Company. It is agreed by the 
parties that the garnishees held in their hands at the time of the serv- 
ice of the summons sufficient funds to cover any judgment that might 
be rendered in the main suit. Subsequently W. R. Maher gave a bond 
dissolving , the garnishment, depositing with the sureties who went on 
the bond to dissolve the garnishment $1,000 to secure them against 
loss. The ground upon which V. H. Kriegshaber now asks that the 
discharge be stayed is to give him an opportunity to enforce the rights 
which he claims he has acquired against the garnishees and against 
the sureties on the bond to dissolve the garnishment. 

Counsel for the trustée in bànkruptcy claims that Kriegshaber by 
garnishment proceedings acquired no lien, and that the $1,000 given 
Sic sureties on the bond dissolving the garnishment should go .into the 
hands of the trustée for the purpose of diViding it àmong the creditors 
of the bankrupt. So the question is whether or not Kriegshaber, by 
this garnishment, acquired any lien or peculiar rights against the funds 
in the hands of the sureties on the bond as are referred to in Lockwood 
V. Exchange Bank, 190 IJ. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061, in 
that case, in speaking (>f creditors, having peculiar rights by reason 
of holding notes in which there was a waiver of homestead exemption, 
the court, speaking through Mr. Justice White, says : 

"The rights of créditons iiaflng no lien, as In the case at bar, but having 
a remedy under the state liw agalnst to exempt property, may be protected 
by the court of bànkruptcy Bince, certâlnly, there would exist In favor of a 
credltor holding a waiver note, llke that possessed by the petltlonlng créditer 

•For other èasea iM same tople ift { numbieb la Dec. & Am. blga. 1907 to date, & Rep'r Indétèa 
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In the case at bar, an equlty entltllng hlm to a reasonable postponement of 
the discharge of the bankrupt, In order to allow the institution in the state 
court of such proceedings as mlght be necessary to make effective the rights 
possessed by the créditer." 

It is urged by counsel for the trustée in bankruptcy that this case is 
controlled by the case of A. Klipstein & Company v. Allen-Miles Com- 
pany, 136 Fed. 385, 69 C. C. A. 239, decided originally in this district 
and affirmed in the Circuit Court of Appeals for this circuit. I do not 
think so. In that case Allen-Miles Company had been discharged in 
bankruptcy, and, besides, the garnishment proceeding was taken out 
within four months from the time that the pétition in bankruptcy was 
filed. 

Whatever may hâve been the view formerly held as to the existence 
of a lien by reason of the service of summons of garnishment, pending 
suit against the funds or property in the hands of the garnishees, it 
seems to be now pretty well settled that the plaintifï in such proceed- 
ing has, if not a "lien" in the common acceptation of that term, at 
least peculiar rights against such funds or property. 

In National Surety Company v. Medlock, 2 Ga. App. 665, 673, 58 S. 
E. 1131, 1135, in the opinion by Powell, J., it is said: 

"Whether the summons of garnishment créâtes a lien dépends upon the par- 
tlcular shade of mcaning given to the word 'lien.' If It be used in the old com- 
mon-law sensé of the rlght to Immediately grasp or hold in manual posses- 
sion a chattel tlll something be performed or done by the owner, then a sum- 
mons of garnishment does not create a lien on the funds In the hands of the 
gamisheé; but the word has also a broader meaning. 'The term "lien," in 
a narrow and more technical sensé, signifies the rlght by which a person In 
possession of personal property holds and detalns it against the owner In 
satisfaction of a demand; but it has a more extensive meanIng, and in com- 
mon acceptation Is understood and used to dénote a légal clalm or charge on 
property, either real or personal, for the payment of any debt or duty. Every 
such clalm or charge Is stlU a lien on the property, although the property be 
not In the possession of him to whom the debt or duty is due.' 'A lien is 
deflned to be a hold or clalm which One has upon the property of another 
as seeurity for some debt or charge. At common law there could be no lien 
without possession. It Is thereln deflned as a right In one man to retaln that 
which Is in possession and belonging to another. In maritime law, Uens 
exist Independently of possession, either actual or eonstructive, and In the 
courts of equlty the term "lien" is' ûsed as synonymous with a charge or In- 
cumbrance upon the thlng where there is neither jus in re nor ad rem, nor 
possession of the thlng.' See 5 Words & Phrases Judicially Deflned, 4144 
et seq., where thèse and a varlety of simllar deflnltlons are given. See, 
also. In re Byrne (D. C.) 97 Fed. 762, 764; Downer v. Brackett, 21 Vt 
599, 602, Fed. Cas. No. 4,043; U. S. Blowplpe Company v: Spencer, 40 
W. Va. 698, 21 S. E. 769. Whether the service of a summons of gar- 
nishment créâtes a technical lien on the funds In the hands of the gar- 
nishee or not, stlU, especlally when the garnishee admlts liabllity and pays 
the fund Into court, or In lieu of such actual payment a statutory bond is 
substituted, the court acquires such a hold upon the money or the res, such a 
rlght to retaln and admlnlster the fund (or what has been substituted for the 
fund, the bond), that the subséquent adjudication in bankruptcy, made more 
than four months thereafter, wlU not disturb it. PIckens v. Roy, 187 D. S. 
177, 23 Sup. et 78, 47 L. B3d. 128, s. c. 9 Am. Bankr. Rep. 47, sub nom. PIckens 
V. Dent, 106 Fed. 653, 45 C. C. A. 522. In that case the court, neasserting the 
rule that thè court which flrst obtains rlghtful jurlsdlctlon over the subject- 
matter shaîl hold It, quotes approvlngly from Frazier v. Southern Loan & 
Trust Company, 99 Fed. 707, 4fl a O. A. 76, 3 Am. Bankr. Bep. 710, as fol- 
lows: 'Bankr. Act July 1, 1898, c. 541, g 1, 30 Stat. 544 (D. S. Comp. St. 
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1901, p. 341S), Uoès'not In the Itost modlfy thls rule, but wlth unusual care- 
fulness guards It In ail of its détail, provlded the suit pendlng in the state 
court wàs lûBtltnted more than fotir months before the District Court of the 
United States had adjudicated the bankrupt of the party entitled to or In- 
terested in the subject-matter of such controversy.' See, also, in the same con- 
nection, Metcalf t. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122 ; Col- 
lier on Bankruptcy (6th Ed.) 571 ; Boston Mercantile Company v. Ould-Carter 
Co., 123 Ga. 458, 15 S. B. 466." 

In viéw of this ruling it would seem that the plaintiff in a garnish- 
ment proceeding would at least hâve as much right âgainst the funds 
and property in the hands of the garnishee as would a créditer holding 
a waiver of exemption note against the exemption of a bankrupt. But 
by the act of the Législature of Georgia, approved November 11,1901 
(Laws Ga. 1901, p. 55), it is enaçted, among other things, as follows: 

"The service of a summons of garnishment shall in ail cases operate as a 
lien on ail the garnlshee's indebtedness at the date of the service and also on 
ail future indebtedness accruing up to the date of the answer, and such lien 
shall not be defeated by any payments by the garnishee or overdrafts by the 
défendant or other arrangements between the défendant and the garnishee." 

How far thé lîén provided for by this act would be effective against 
other gênerai judgments obtained against the défendant in other suits 
prior to a judgînent in the main suit in which the garnishment was 
taken out mày be questioned; but there seems to be no doubt under 
this act that, as betweën the plaintiff in the suit on which the garnish- 
ment is based and the garnishee, a lien exists in favor of the plaintiff 
against the funds in the hands of the garnishee. 

I do noit décide now whether the trustée in bankruptcy has any 
rights as to the $1,000 in the hands of the sureties on the bond to dis- 
solve the garnishment. I need only say this: That if the surety is 
held liable on the bond in the state court, and it appears that the 
$1,000 was placed in the hands of the sureties on the bond at the time 
the same was executed and more than four months before the bank- 
ruptcy proceedings, it would be questionable at least if there existed 
any such rights. 

The conclusion is that V. H. Kriegshaber is entitled on his pétition to 
hâve the discharge of the bankrupt stayed for a reasonable time, and 
an order may be made for the présent staying the discharge for 60 
days. 



In re ARNOLIX 

(District Court, N. D. Georgia, E. D. May 10, 1909.) 

Bankeuptct (§ 396*)— Exemption»— Sale or Peopebtt— Disteibution oï Pro- 

CEEDS. 

A bankrupt claimed $1,600 worth of property as exempt under the state 
law, whereupon the trustée filed a report setting apart the exemption as 
claimed f rom the bankrupt'a stock valuing the goods asslgned at $1,600. 
It was thereafter agreed to sell the entire stock, including the goods ex- 
empted, and that the exemption should be pald to the bankrupt out of the 
, proceeds. The stock was thereupon sold for 66 per cent, of the Inventorled 

*FoT other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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▼alue. Eeld, that the bankrupt was only entitled to hls pro rata share of 
the proceeds of the sale, and not to an allowance of $1,600 therefrom. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. { 662 ; Dec. Dlg. 
I 896.*] 

In Bankruptcy. Certificate of référée to the judge for review. 

j. H. Felker, for bankrupt. 
George B. Rush, for creditors. 

NEWMAN, District Judge. Attached to the schedule filed in this 
case, the bankrupt sets up his claim for exemption, as f ollows : 

"The bankrupt elalms to be exempt by state laws (section 2827 et seq. and 
section 5912 of the Code of Georgla) $1,600 worth of property, and he will 
clalm this amount to be invested in a homestead for hls famlly, consisting of 
his wlfe and two mlnor girl children, six and four years of âge. This exemp- 
tion is claimed out of the stock of goods, but the bankrupt is willing for the 
goods to be sold, as the stock would be incapable of division without Injury, 
and ail parties, inciuding the bankrupt would be beneflted by a sale of the 
property as a whole." 

The schedule to which this claim of exemption is attached was filed 
March 27, 1908. On May 28, 1908, it appears that the trustée filed 
his report setting apart for the bankrupt the exemption as claimed 
from the stock of goods, and valued the same at $1,600. A list or in- 
ventory of the property so set apart from the bankrupt's stock of 
merchandise filed by the trustée is in the record sent to the District 
Court by the référée. It shows various articles of merchandise such 
as would be kept in the stock of a gênerai dealer. 

There seems to hâve been no objection filed to the trustee's action 
in setting apart the exemption, except that there appears to hâve been 
some différence between the trustée and the bankrupt as to the value 
of the goods so allowed the bankrupt. Counsel for the trustée claim 
that the goods so selected and set apart were moved and placed in a 
deparate part of the store. This I understand to be denied by the 
counsel for the bankrupt, and the record is silent on the subject; but, 
whatever may be true about this, there is no doubt that particular 
and spécifie articles were designated and set apart. 

In this stage of the matter, and while there was some controversy 
between the bankrupt and the trustée as to the valuation of the goods 
so set apart, it was agreed that it would be to the interest of both the 
bankrupt and the creditors that the stock should be sold as an en- 
tirety, and that it should be left for the district judge to décide wheth- 
er or not the bankrupt is entitled to $1,600, as claimed by him, or the 
pro rata part of the proceeds arising from the sale of the goods. This 
agreement to leave the matter to the district judge was because the 
then référée in bankruptcy was disqualified from acting in the case. 

The stock of goods was sold in accordance with agreement and 
brought 66 per cent, of the inventory value. After this, a new référée 
having been appointed for that portion of the district in which this 
case was pending, the matter was by consent submitted to him for 
détermination. His décision is as foUows : 

*For otbar eaaes lee aame toplc & 9 numbeb In Dec. & Aœ. Digs. 1907 to date, & Kep'r Indexes 
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"Reall; thetre seems tô be no 'dispute' as to the value oft^ebankrupt's ex- 
emption,' and It 'WoSJld tbereforélBeem that ail the référée oan do la to advise 
or reeosuitend aoiœ baeis foiT'rei :dlu^ and équitable B^ttléme^t between the 
trustée and the bankrupt The effect of the agreement appears to be that the 
bankrupt turned over hls exempted articles, selected by hlmself and duly set 
apart,.tO,,Wm by flSm trjistee, to tfce trustée to sell and convert Into cash for 
hlm ; bôth he and the trustée bellèîing that the goods stilected by hlm and that 
left for creditors would together as a whole.secure a better price than If sold 
in a condition of séparation. In Be Gerson Blchards, 2 Am. Bankr. Rep. 506, 
94 Fed. 633, and in Re Ansley Bros., 18 Am. Bankr. Rep. 457, 133 Fed. 983, la 
f ound tbe beat and most satlsf aetory authority for the solution of the Instant 
proposition, which l8 that. In a case llke this, 'It Is proper to pay to the bank- 
rupt f rom the proceeds of the sale the pro rata value of the exempt property 
to the, proceeds pf the sale of the entlre stock,' and, it is therefore ordered 
that tïie ttufetee pay over to thé bankrupt from the proceeds of the sale of the 
stock of goods, which Include^ the exemption set apart to the bankrupt, the 
amount in, caA due hlta, accordtngto the abovè ratio." 

I^th|hk the décision of the teferee in this case was correct, what- 
çver . may be true as to the dgtits of a bankrupt to^ an exemption gen- 
èrally out of goods sold for less than their inventory value. What 
the bankrupt would hâve received if he had not consented to the sale 
of the stock of merchandise as a whole would hâve been the particular 
articles designated and set apàrt for him by the trustée. On account 
of the expected benefit' he would receive from the sale of . the stock 
a:s a wh"ôle, he agreed to it, and I do not think he can now, as against 
the eréditoirs of the estate, tlaim anything more than the proportion 
that the purchase price bears' to the inventory value of the stock. To 
hold otherwisè Would be tdallôw the bankrupt to take âeveral hundred 
dollars from the proceeds of that portion of the stock of goods which 
was left in the hands of the trustée for the benefit of creditors after 
the goods àllowed the bankrupt as an exemption had been separated 
therefrom. I do not think this would be right 

The action of the référée is approved. 



In re COB et al. 

(District Court, S. D. New York. May 7, 1909.) 

No. 9,649. 

1. Baixment (§ 25*)— MisappeopKiÀtion bt Bailees— Rights oi- Baiix>bs. 

Goods werè shlpped under bills of ladlng consigned to claimant bank, 
and on arrivai drafts accompanylng the blUs were paid by the bank, which 
thereupon drew other biUs for an équivalent amount on the bankrupts, 
which were accepted. The goods were then delivered to the bankrupts 
on their etecutlng trust recelpts by which the bank retained tltle to the 
goods and their proceeds ; the bankrupts agreelng to sell the goods and 
accouilt and pay over the proceeds to the bank as collected. This they 
did not do,, but misappropriated the same. HeU, th&t the bankrupt flrm 
and Its ttfémbers were jointly liable to the bank on a simple contract Ua- 
bllity Oh thé acceptances, and also jointly and severally liable on a daim 
either In tort, or quasi contract at the bank's élection for such mlsappro- 
prlatlon. ' 

[Ed. Note. — ^For other cases, see Ballment, Dec. Dlg. 8 25.*] 

*For otber casea ses same toplc & § ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Bankeuptct (S 809*)— Paetnebship— Composition of Clam Against Pabt- 

NEB— EFFECT. 

Where a bankrupt firm and ItB partners were Jolntly Uable to a bank 
on certain acceptances, and were Jolntly and severally Uable In tort, or 
on a quasi contract for mlsapproprlatlon of the proceeds of goods belong- 
Ing to the bank, tîie latter was entltled to file a double proof of clalm 
against the partnershlp assets, and against the Indlvidual assets of each 
partner, and hence the bank, by releasing Its daim against one of the 
partners for a payment of 20 per cent, of its original clalm, esqpressly ré- 
serving ail other rights, dld not elect to treat the indebtedness as a simple 
contract debt of the flrm on the acceptances nor preclude itself from en- 
forcing the remalnder of its clalm against the flrm assets and those of 
the other partner. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 309.*] 

See, also, 157 Fed. 308. 

Rounds, Hatch, Dillingham & Debevoise (Ralph S. Rounds, of 
counsel), for claimant Sovereign Bank of Canada. 

White & Case (Joseph M. Hartfield, of counsel), for trustée. 

HOLT, District Judge. This is a proceeding to review an order 
of the référée expunging a claim for $56,926, filed by the Sovereign 
Bank of Canada against the separate estate of the bankrupt Coe. On 
February 15, 1907, the firm of Cadenas & Coe, composed of Edward 
P. Coe and William H. Knox, were put into bankruptcy. The firm 
had been for many years previously engaged in business in New York 
as importers of African goods. Some time prior to the bankruptcy, 
they made an arrangement for a crédit with the Sovereign Bank of 
Canada, which had an agency in New York. Under this arrange- 
ment they purchased a large amount of ostrich feathers in Africa, 
paying for them by drafts on the Sovereign Bank of Canada. The 
goods were consigned to the bank. The bills of lading given for the 
goods described the bank as their owner. When the drafts, accom- 
panied by the bills of lading, reached the bank, they were paid. The 
bank thereupon drew bills for an équivalent amount upon Cadenas 
& Coe, which were duly accepted. They also transferred the bills of 
lading to Cadenas & Coe, taking from them trust receipts, which re- 
cited that Cadenas & Coe had received from the Sovereign Bank of 
Canada the bills of lading and invoices for the ostrich feathers, and 
that Cadenas & Coe thereby undertook to sell the property for ac- 
count of the bank, and to collect the proceeds of the sales thereof, and 
to deposit the same immediately on receipt thereof in the said bank 
at New York. The receipts acknowledged that Cadenas & Coe were 
bailees for the said property for the said bank, that the bank might at 
any time cancel the bailment or trust, and that, in such eVent, Cadenas 
& Coe undertook and agreed to return ail unsold goods at once on 
demand, or to pay the value of the said goods. Thereupon Cadenas 
& Coe sold the goods on a term of crédit, usually, of about 60 days. 
It was understood by both parties that the goods were to be sold on 
crédit. Cadenas & Coe collected from the proceeds of said goods 
about $70,000, but did not turn it over to the bank. When the bank- 

*For other ctwes see same topic & { numbsb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexa* 
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ruptéy dcttlfred, the entire amount substantially had been disposed 
pf by Ç3idç|iî^;&Coe. 

Shortiy aiter the bankruptcy, à composition was proposed in be- 
half of the partner Knox individually, and of the firm of Cadenas & 
Coe, but not in behalf of the partner Coe individually. This composi- 
tion provided for the payment of 2b per cent, of the firm indebtedness. 
It was assented to by the requisite number of creditors, and was duly 
authorized by an order of this court. The Sovereign Bank of Canada 
did not formally sign the consent to the composition, but its repré- 
sentative announced, at a meeting of creditors, when'the composition 
was under considération, that it had no objection to it. It had at that 
time filed no proof of claim either against the firm or against the 
individual partners, and the amount of its claim was not then exactly 
liquidated. A statement was subsequently made up, showing an in- 
debtedness of about $71,000. Thereupon a stipulation was entered in- 
to between the bankrupt Knox and the attorneys for the bank, decid- 
ing the amount of the indebtedness to be at least $71,168, and stating 
that an order might be entered forthwith, directing the trustée to draw 
a check in payment of the dividend due upon said sum pursuant to 
the order of this court, dated October 29, 1907, and "that neither the 
bankrupts nor the Sovereign Bank of Canada waives any rights by 
this stipulation." Thereupon an order was entered authorizing the 
payment^ and the trustée paid 20 per cent, of the amount to the bank. 
Thereaftër, and within a year after the beginning of the bankruptcy 
proceedings, the bank filed a separate proof of claim against the bank- 
rupt Coe individually for $56,926, being the amount of the indebted- 
ness after crediting upon it the 20 per cent, received on the original 
claim. The trustée moved to expunge this claim, and the référée 
granted the motion, and to review the order of the référée this pro- 
ceeding is brought. 

The bills of lading under which the goods were shipped consigned 
the goods to the Sovereign Bank of Canada. When they arrived in 
New York, and the drafts accompanying the bills had been paid, the 
Sovereigri Bank of Canada had the légal title to the goods. When it 
authorized the delivery of the goods to the firm of Cadenas & Coe, it 
took trust receipts which, by express agreement, retained the title 
to the goods- and their proceeds in the Sovereign Bank of Canada. By 
those recefipts the firm of Cadenas & Coe agreed to turn over the pro- 
ceeds to the bank as soon as they were collected. They did not do so, 
but appropHated such proceeds to their bwn purposes. Therefore the 
members of the firm of Cadenas & Coè were jointly liable to the bank 
upon a simple contract liàbility upon the acceptances, and also jointly 
and severally liable to the bank upon a claim either in tort or upon 
quasi contract, at the élection of the bank, for the misappropriation of 
the proceèds'bf the goods. The measure of the liàbility undoubtedly 
was the aiîiétint of the acceptances. If the proceeds of the goods had 
exceeded the attiount of the acceptances, the surplus would hâve been 
returned to the firm, but under the trust receipts the bank was en- 
tîtlfed fo hâve paid to it .ail the proceeds of the sales of the ostrich 
feathers, and any neglect to turn over such proceeds was a misap- 
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propriatîon of the money. For such misappropriation Cadenas & 
Coe were liable jointly and severally, and upon tiieir bankruptcy the 
bank could file a double proof, both against the partnership assets 
and against the individual assets of each partner. In re Baxter, Fed. 
Cas. No. 1,119, 18 N. B. R. 62; In re Jordan (D. C.) 2 Fed. 319; In 
re Blackford, 35 App. Div. 330, 54 N. Y. Supp. 973; Lindley on Part- 
nership (5th Ed.) 703; Loveland on Bankruptcy, 315, and cases cit- 
ed ; In re Parkers, 19 Q. B. Div. 84. 

It is claimed by the counsel for the trustée that the receipt of the 
dividend under the composition was an élection to treat the indebted- 
ness as a simple contract indebtedness of the firm on the acceptances; 
but I cannot see that the doctrine of élection has any application hère. 
The bank could hâve originally put in a double proof, against the firm 
assets and against the individual assets of each partner. As the com- 
position in terms did not propose to make any arrangement for the 
settlement of the individual indebtedness of Coe, no occasion arose for 
the exercise of an élection, if the doctrine of élection applies to such 
a case at ail. 

It is also urged by the counsel for the trustée that the receipt by 
the bank of the dividend under the composition was an admission that 
the claim made was a simple contract claim against the firm on the 
acceptances ; but the stipulation made did not take any position as to 
the grounds of the claim. It simply fixed the amount of the claim 
at $71,158, and expressly reserved the rights of the bank. As the 
composition did not Qurport to settle any questions of the individual 
liability of Coe, whatever rights the bank had as against his individual 
estate remained unaflfected. 

The trustee's counsel in his brief, and the référée in his opinion, 
gives much weight to the cases of Chapman v. Forsyth, 2 How. 207, 
11 L. Ed. 236, and Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct. 
9, 49 L. Ed. 147. Thèse cases, and other similar cases, hâve estab- 
lished the rule that such a liability as existed in this case, notwith- 
standing the tortious élément in the claim growing out of the misap- 
propriation of the proceeds of the goods, is provable and dischargeable 
in bankruptcy; but I do not see that thèse cases bave much applica- 
tion to the question involved in this case, or that they support the 
position of the trustée; the reverse rather. They establish that the 
claim of the bank is provable, but they do not seem to me to hâve any 
bearing on the real question in this case, whether the bank was en- 
titled to make double proof against the firm assets and the individual 
assets of each partner.' 

My conclusion is that the order of the référée under review should 
be reversed, and that the proof of claim filed by the Sovereign Bank 
of Canada against the separate estate of Coe should be allowed. 
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" 'ÔMiirirt Oourt, N. D/Iowa, à Dj May 10, 1909.) 

. ■■-■'" r 'ri' ■■ :''■: ' ' "'■■'no. 62a 

1. BAHKBtJPiK}* (j' 166*)— VOIDABlSi PBKFKRBiWOE— BlEICEWTS. 

It ifl anesâôûtlal élément tt( a vbldable préférence that the preferred 
créditer had grounds to belleve that a préférence was Intended. 

[Ed. 7J<rte.^For other cases, see Bankruptcy, Cent THg. S§ 250-258; 
Dec. ÏMg. r?L66.*] , 

2. BA.NKBUI^OT XS 4^**)— iJIBNS-^BJipOBD OF INSTBUUENT AfTEB BaNKBUPTOT. 

Wberé aii unrecorded blll of sale executed more than four months 
before bankrtiptcy Is attacked as à voldable preferencp, its record after 
bankrnpteyaiad intervened àvalls nothing. 

[Ed. Note,— For other casesi see Bankruptcy, Cent. Dlg. S 276: Dec. 
Dlg. I 184..*] 

S. BANKBupiTOir (§ ; 184*) — Uneecx)bdœd Bim, of Saie — IiiÊiî — Vaiidity — 
State, .La;^.: .,,,'i... 

Code ïo*a, S 2906, déclarés that no sale or mortgage of Personal 

property where ^he vendor or mortgagor retains actual possession Is valid 

as agalnSt ; eiclstlng crédltôrs or subséquent purehasers wlthout notice, 

unless thè Instrument is flled for record. Bankr. Act July 1, 1898, e. 

541, § 70i(5),i30îStat. 565 (U. S. CJomp. St. 1901, p. 3451), déclares that such 

title as the bankrupts may hâve conveyed or their créditera may haye 

acquired % séizut'é passes to thé trustée, and section 67a déclares that 

' clainis whlch fot wânt of rfecord would not hâve bèen valid liens as 

h agaiust thejclaims: of the bankrupts' credltors shall not be liens against 

his estate. I^elâ, iftat a blll of sale executed by a bankrupt more than 

four months before bankruptcy, which was in f acf a chattel mortgage, but 

' never réémàèà.,' "was Invaltd as against other creditors of the bankrupt, 

though taken In good faitb. 

[Ed. Noté.— For Other cases, see Bankruptcy, Cent Dlg. § 276; Dec. 

M Dlg. I 184.*J 

4 Bankeuptct (i 314») — ClaIms— Right to Peove. 

Where clalmant sold certain carriages to the bàhkrUpts, and, the pur- 
chase price not being paid, clalmant took from the, bankrupts a bUl of 
sale of the carriages, WhiCh w'as In fact a mortgage more than four 
months before bankruptcy, but sùch Mil was unenforceable as against other 
; creditors of the bankrupt for want of record, clainiqnt was entltled to 
prove Its clalm for the purchase prlce of the carriages as an unsecured 
clalm against the bankrupts' ^tate. 
[Ed. Note. — For other cas^ see Bankruptcy, Dec. Dlg. S S14.*] 

In Bankruptcy. 

On pétition of the Hereules Buggy Company fof review of the or- 
der of the référée denying its Claim to certain pfbperty in the cùs- 
tody of the trustée. 

John A. Cunninigham, for petitioner. ■ 

CM. Thorne and D. E. Maguire, for trustée. . 

REED, District Judge. On June 26, 1908, a few days more than 
four months before the bankruptcy, the bankrupts made to the Her- 
cules Buggy Company, a bill of sale of a number of carriages or bug- 
gies for the expressed considération of upwards of $500. Under this 
instrument the buggy company presented to the référée a claim for 

*For other eues 8«e same tople $ i kumbbb In Dec. & Am. Dlgs. 1907 to date, te Rep'r Indexes 
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the spécifie carriages described therein, and asked that an order be 
made requiring the trustée to turn them, or such thereof as were 
still in his custody, over to it. The trustée objected to the claim upon 
thé ground that the instrument had never been recorded as required 
by the law of lowa. The référée sustained the objection and denied 
the daim, and the buggy company pétitions for a review of this order. 
No évidence was introduced before the référée, but the parties made 
and filed with him a stipulation of facts upon which the matter was 
submitted to him, which stipulation is as f oUows : 

- "Stipulation of Facts. 

"It Is hereby stipnlated by and between D. E. Magulre, trustée, and the 
Hercules Buggy Company, by and through Its attorney of record John A. 
Cunnlngham, that: 

"(1) Tlie bill of sale was executed as set forth on the 26th day of June, 
1908. 

"(2) That the blU of sale referred to was never recorded in the records of 
Dubuque county^ lowa. 

"(3) That prlor to June 26, 1908, the goods and chattels in question were 
the property of Burlage Bros., sold to them by the Hercules Buggy Company, 
and that they were not pald for, and that the blU of sale was made for the 
purpose of reconveying thls property to said Hercules Buggy Company on 
the date mentloned. 

"(4) That the chattels remalned In the possession of Burlage Bros, untll 
the flllng of the pétition in bankruptcy. 

"(5) It is admitted by John A. Cunnlngham, the attorney for the Hercules 
Buggy Company, that on the 26th day of June, 1908, at the time of the 
executioii of the bill of sale set out in the application, the flrm of Burlage 
Bros. ai;id Nlck Burlage and Simon Burlage, Jr., were insolvent. But It is 
denied by the said Hercules Buggy Company that It had reasonable cause 
to believe that it was Intended thereby to give a préférence." 

It was conceded upon the argument that the bankrupts retained pos- 
session of the carriages after the exécution of the bill of sale, with 
authority to sell them and account to the petitioner for the proceeds, 
less a commission for selling, to apply upon its debt against them. 
This made the transaction in effect a mortgage, though the instrument 
is in form an absolute sale of the property; and in either form it 
might be a préférence, yet, if it had been recorded at the. time it was 
made, it would hâve been valid as against the trustée. It was valid 
as between the parties without record, and it is contended on behalf 
of the petitioner that the trustée stands only in the shoes of the Isank- 
rupts, and cafi assert no greater right to the property as against it 
than the bankrupts could hâve asserted. On the other hand, the 
trustée maintains that, inasmuch as the instrument was never record- 
ed as required by the lowa statute, it may still be avoided by him 
as a préférence. First Nat. Bank v. Connett, 143 Fed. 33, 73 C. C. 
A. 319. Bût the petitioner denied before the référée that it had any 
grounds to believe that a préférence was intended by the bill of sale, 
and there is no proof that it did hâve. An essential élément of a void- 
able préférence is therefore lacking in the proof, and there is neither is- 
sue nor proof that the bill of sale was made to defraud creditors. Of 
course, the record of the instrument after the bankruptcy could avail 
nothing, and unless the présentation of a claim to the property under 
the instrument after the adjudication évinces an intent on the part 
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ôf the petitioner to then create and accept a préférence, and the ad- 
judication is sufBcient proof of knowledge upon its part that one was 
then intended, there is no prpof of a voidable préférence within the 
four jnonths prier to the banîcruptcy. Whether or not the légal ef- 
fect of presenting the claiqi to the référée for the spécifie property 
would be the same as the prior record of the instrument need tiot be 
determined, for the claim mus^ be denied upon other grounds. 
Section 3906 of the lowa Code of 1897 prpvided: 

"No sale or mortgage of Personal property, where the vendor or mortgagor 
retaina aetual possession thereof, Is valld agalnst exlstlng credltors or sub- 
séquent purchasers, wlthout notice, unless a wrltten Instrument conveylng the 
same Is executed, acknowledged llke conveyances of real estate, and flled for 
record wlth the recorder of thé county where thé bolder of the property ré- 
sides." 

The bill of sale wa:s clearly invalid as against existing creditors of, 
or subséquent purchasers from, the bankrupts, unless it was record- 
ed as required by this section of the lowa statute. Security Warehous- 
ing Co. V, Hand, 206 U. S. 415-435, 27 Sup. Ct. 720, 61 L. Ed. 1117; 
In re Gérstman, 157 Fed. 549-551, 85 C. C. A. 311. 

Any perron could therefore, prior to the bankruptcy hâve purchased 
any of this property from the bankrupts in good faith, or any of their 
creditors, without notice of the instrument, could hâve seized and sold 
any of it tinder judicial process against them, and such purchase, or 
seizure and sale, would havebeen valid as against the petitioner; and 
such title as the bankrupts could so hâve conveyedj or their creditors 
could so hâve seized, passed to the trustée under section 70(5) of the 
bankruptcy àct of July 1, 1898> c. 641, 30 Stat. 565 (U. S. Comp. St. 
1901, p. 3451). Not only this, but section 67a of the act provides: 

"Caalms which for want of record or for other reasons Would not hâve been 
valld liens as against the clalms of the credltors of the bankrupt shall not 
be liens against his estate." 

And section 67d provides : 

"Liens glven br accepted In good falth and not in contemplation of, or la 
fraud upon this act, and for a présent considération, which hâve been record- 
ed accordlng to law, If record thereof was necessary in order to Impart notice, 
shall not be afCected by this act" 

While there is no proof ôf fraud, neithèr is there any that the bill 
of sale was for a présent considération ; and it was not recorded. That 
record of the bill of sale was necessary, under the section of the lowa 
Code above quoted, to impart notice thereof to creditors or purchas- 
ers, seems to adrhit of no dbubt. The order of the référée denying 
the claim to the spécifie property is therefore approved. But the pe- 
titioner may prove its claim for the unpaid price of the carriages as 
an unsecured cjaim against the estate, and the matter is referred back 
to the référée that it may do so if it shall be so advised. It is ordered 
accordingly. 
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EMPIRE CIKCUIT CO. t. SULLIVAN et al. 
(Circuit Court, S. D. New York. Aprll 6, 1909.) 

1. CouETs (S 262*) — JuBiSDiCTiON— Adéquate Remedt at Law. 

In determlning whether or not a complainant bas a plaln, adéquate, and 
complète remedy at law whlch wlll deprlve a fédéral court of equlty ol 
Jurlsdictlon, recourse is to be had to the principles of equlty, and not to 
tbe statutes of the etate In whicb the court slts. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § T97; Dec. DIg. S 
262.*] 

2. EQUITY (§ 46*)— JUBISDIÇTION— ADEQUATE ReMEDT AT IiAW. 

A court of equlty wlll take jurlsdictlon when the particular machinery 
of tEat court can do more complète Justice between the parties than that 
of a court of law. 

[Ed. Note. — ^For other cases, see Equlty, Cent. DIg. { 151; Dec. Dlg. t 
45.*] 

8. AcoouNT (I 3*)— JuEisDiCTiON— Suit fob Accounting bt Teusmîe. 

A contract based on a valld considération, by whlch défendants agreed 
to account for and pay over to the other party a certain percentage of the 
recelpts of a theater operated by défendants durlng a season, created a 
trust relation between the parties whlch, on the refusai of défendants to 
render an account, gives a court of equlty Jurlsdictlon to compel such ac- 
counting and payment. 

[Ed. Note.— For other cases, see Account, Cent Dlg. §| 10-12 ; Dec. Die. 
13.*] 

4. Account (f 17*)— Action— Sufpicienct of Bill. 

A blU to compel an accounting by défendants as trustées under a con- 
tract held insufflcient as failure to show that complainant was the party 
to whom the contract requlred the accounting to be made. 

[Ed. Note. — For other cases, see Account, Cent Dlg. S| 77. 78: Dec. Die. 
8 17.*] 

In Equity. On demurrer to bill. 

Stuart G. Gibboney, for complainant. 

House, Grossman & Vorhaus, for défendants. 

MARTIN, District Judge. This is a demurrer to the orator's bill 
of complaint. The complainant allèges an agreement with the Union 
Theaters Company, whereby the complainant, among other things, is 
to procure shows for certain theaters for the period of 10 years, the 
proceeds thereof to be divided as set forth in the bill; that the de- 
fendants, "under the name of Sullivan & Kraus, were copartners in 
the management of certain theaters in the city of New York, and the 
corporation hereinaf ter mentioned as the Union Theaters Company 
was organized pursuant to the laws of the state of New York, with a 
small capital of a few thousand dollars, by the respondents as an aid 
to them in managing their theaters ; * * * that about the 26th 
day of May, 1906, an agreement was entered into by and between your 
orator and the said Union Theaters Company, whereby, among other 
things, it was agreed that the said Union Theaters Company lease to 
your orator for the period of 10 years from the opening of the regular 
theater season in August, 1906, the Circle Theater, in the city of New 

*ror other cases see same toplc A i mrinBBR In Dec. & Am. Digs. 1907 to date, ic Rep'r Indexes 
169 F.— 64 
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York, for the theatrical season each year, consisting of abottt 40 
weeks from Atlg^Qst iii^tliè fall to June in the fëllowing summer of 
each year, for r^e production of certain burlesque shows in weekly 
rotation, accordipg to a schedule or route sheet, which your orator 
was to prepart ^iaçh ycaè, in conjunctiqh with othfer ihéaters in other 
cities; and the gross receipts from ttie performances of each of said 
shows were ta b6 divided; * * *" that subsequently the défend- 
ants, "who were the main owners of the stock of said Union Theaters 
Company," wéré desirous of màking a change iri said tbhtract, and 
thereupon an agreement was entered into between the orator and the 
Union Theaters Company, with thé approval of the rèspondents, to 
tjie effect that, instead of the shows managed by the orator being given 
in weekly rotation at said Circle Theater, the. défendants should pro- 
duce plays for a run and pay 5 per cent, of the gross receipts during 
the season of 1907-08 ; that the rèspondents took proceedings to hâve 
the Union Theaters Company, dissolved, and thereupon assumed the 
management of' the Circle Theater and assumed the coiitracts between 
the said UniM Theaters Company and the orator j/tliat plays were 
î)i*oducëd af ^iîd -Circle Thêâter during said season of 1907-08, and 
there were receipts theref rom> but the orator does hot know the amount 
of said receipts; that the défendants hâve never accounted to the 
orator for the' gross receipts of said Circle Theatef during said season 
of 1907-08 and hâve never paid the 5 per cent, thereof ; and that the 
amount due the orator isupwards of $7,000. 

There are aî'so the usu^l allégations as to diverse citizenship and a 
prayer: That the défendants "make full disclosure and discovery of 
îilj the matters aforesaid, and according to the best and utmost of their 
knowledge, reniémbrance, information, and belief, full, true, direct, 
and perfect answer make to the matters hereinbefore stated and 
charged, but not under oath," etc. ; "that the respondehts may be de- 
creed to account for and pay over the aforesaid 5 per cent, of the 
receipts of the said Circle TTheater during said season. 

The first ground of demurrer is that the orator "bas a plain and adé- 
quate remedy by law," and that "the bill doth not contain any matter 
ofequity." It was claimedin argument that the statute of New York 
affords adéquate relief for an accountinp; in a case like this in a court 
of law. In determining whether there is a plain, adéquate, and com- 
plète remedy at law, recourse is to be had to the principles of equity, 
not to the laws of the state in which the court sits. Robinson v. 
Campbell, 3 Wheat. 313, 4 L. Ed. 373; Barber v. Barber, 31 How. 
583, 16 L. Ëd. 326; Gordon v. Hobart, 2 Sumn. 401, Fed. Cas. No. 
5,609. _ _, 

It is also contended that the court of equity has no jurisdiction of 
siich an accounting as is prayed for in this bill. Courts of equity will 
lake jurisdiction when the particular machinery of that court cari do 
tribre coriiplete justice between the parties. Sullivan v. Portland & 
Kénnebec R, R. Co., 94 U. S. 811, 34 L. Ed. 334. _ If it is true that 
thèse parties éritered into a contract, for a valid considération, whereby 
the défendants agreed to account for and pay over to the orator 6 
per cent, ofthfe receipts for the theater season of the year 1907-08, 
and they failed to account or make payment therefor, and bave re- 
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fused or neglected upon request both to render an account and make 
payment, the court of equity should take jurisdiction and compel the 
défendants to account, and, if an amount sufficient to give the fédéral 
court jurisdiction is found to be due the orator, decree payment of that 
sum. Such a contract créâtes a trust relation. The party agreeing to 
pay 5 per cent, is trusted to render an account of the receipts and 
pass over to the other party the amount, in dollars and cents, of said 
5 per cent. The orator trusts in him to make that accounting, and, 
if he fails to do it, the court of chancery should compel it. Should 
the parties be turned out of equity and compelled to proceed on the 
law side of the court, impanel a jury and try out each item — ^hear tes- 
timony as to the number of people that attended each of several hun- 
dred performances? Does the law furnish an equal remedy in such 
a case ? I think not. 

It is said that, under the English common law, equity may hâve 
concurrent jurisdiction with courts of law in ail cases where the com- 
mon-law action of account would lie. Fonblanque, Eq. 1, 10 ; Cooper, 
Tr. 26; Bispham, Eq. 483. In ail cases where the accounts are in- 
tricate and a discovery is demanded, or where there should be an ac- 
amnting for money held in trust, equity will take jurisdiction. If, as 
in this case, a trust is created in a contract for an accounting for re- 
ceipts, Ican see no reason why the same principle should not apply. 

The trouble is, however, that the averments of this complaint are 
insufïicient in bringing before the court just that state of things. 
Agreement Exhibit No. 1 appears to hâve been entered into between 
the Union Theaters Company and the Empire Circuit Company and 
the amount of 50 per cent, of the gross^ receipts is payable to the 
manager or owner of the show. The bill of complaint does not conriect 
the orator with such manager, and agreement Exhibit No. 2 is based 
upon Exhibit No. 1 for its considération. The failure of an averment 
in this regard is fatal to the bill without amendment. ' 

Clause 4 of the bill of complaint avers the dissolution of the Union 
Theaters Company by the défendants, and that the défendants "there- 
by assumed the management of the Circle Theater and assumed the 
contracts between the Union Theaters Company and the orator, as 
hereinbefore set forth." This is simply an allégation that they as- 
sumed the contracts with an agreement to pay the "manager or owner 
of the show." The only value of that averment is that it shows what 
became of the Union Theaters Company and who succeeded it. 

The averment in clause 5 of the bill is déficient on demurrer. It 
does not set forth any considération for the agreement therein related 
and names but one party to that agreement. Its language is this : 

"It was agreed that the respondents should prodiiee plays for a run rather 
than by the week, and should pay, as before, 5 per cent, of the gro?8 r&- 
celpts of said Olrcle Theater during that season, to wlt, the season of 1907-08." 

Whether this agreement was made by the défendants with the orator 
or with the "manager or owner of the show" does not appear, neither 
does it appear for what considération said agreement was made. 

The demurrer is sustained. 
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SCHULER y. WOODWARD et al. 

(arcnlt Court, S. D. New York. February 24, 1909.) 

COEPOBATIONS (8 312*) — Rkobsanization of Bankbitpt Coepobatioit— Eiohts 
tor Stookholdebs. 

A miHorlty stocbholder of a bankrupt corporation Is not entltled to an 
Injunctlon to restraln the carrylng out of a plan of reorganizàtlon by 
the majorlty, which cpntemplates the acquisition of the company's prop- 
erty only through purchase when sold at public sale under order of the 
court of bankruptcy. 

[Eîd. Note. — For other cases, see Corporations, Cent Dlg. { 1384 ; Dec. 
Dlg. § 312.*] 

In Equity, On motion for preliminary injunction. 

Kellogg & Rosé, for complainant. 
Hornblower, Miller & Potter, for défendants. 

NOYES, Circuit Tudge. It is not clear, from the plan of reorgani- 
zation as stated in the papers, in what manner it is proposed that the 
new Company shall "take over" the properties of the bankrupt corpora- 
tion, the Southern Steel Company. Counsel for the reorganization 
committee, however, has explicitly stated, and the secretary of the com- 
mittee bas swom, that it is the intention of the committee only to ac- 
quire the properties by purchase at a public sale from the trustées in 
bankruptcy. I think it is my duty, upon this application, to accept 
thèse statements as true. In case of such a trustées' sale, therefore, 
it must be presumed that the bankruptcy court will take the proper 
steps to secure a fair price for the properties to be sold, and to dis- 
tribute the proceeds of the sale among creditors and stockholders of 
the bankrupt corporation in accordance with their respective inter- 
^sts ; and, if the reorganization is only to take place after a Judicial 
sale, it follows" that the complainant has not presented a case calling 
for the issuance of a preliminary injunction. It is admitted that the 
complainant and ail other stockholders hâve had the privilège of par- 
ticipating in the reorganization upon the same basis. The fact that 
those who advance new funds will receive far more in new securities 
than those who advance nothing is only the ordinary incident of a re- 
organization after a judicial sale. It does not indicate fraud, nor that 
the majority stockholders joining in the reorganization hâve failed in 
any duty owed by them to the minority. 

But thèse conclusions only follow in the case of a reorganization 
after a judicial sale. If the plan were, with the consent of creditors, 
to take the properties of the corporation out of the bankruptcy court 
and transferi them to the new company in exchange for its stock by 
voting the majority shares, the case presented would be essentially dif- 
férent. In case of the sale by the action of the majority of the entire 
assets of a, corporation, a minority stockholder has generally the right 
to insist that only a monetary considération shall be received. He can- 
ROt be put off with "chips and whetstones," instead of cash. The com- 
plainant should bave thé right to renew this application: in case the 

*For other cases see same topic & ; numbbk In Dec. & Axa. Digs. 1907 to date, & Rep'r Indexai 
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committee shouîd not carry out their présent intention, and should 
take any steps to consummate a reorganization except as following the 
purchase of the property of the corporation at public sale in bank- 
ruptcy. 

The application for a preliminary injunction is denied, without costs, 
and without préjudice to the right of the complainant to institute such 
proceedings in the District Court for the Northern District of Ala- 
bama as he may deem expédient, and also without préjudice to his 
right to renew this application, should the situation be changed as 
above indicated. 



UNITED STATES v. BOIiOGNESI et al. 

(arcult Court, S. D. New York. Aprll 22, 1909.) 

PosT Office (§ 18*) — Money Obdbbs— Liabilitt of Récipient fob Obdebs II- 

LEaALLT IBSUED. 

It is no défense to an action by the United States to recover the amount 
pald In rédemption of postal money orders from the payées to whom they 
were pald, and to whom they were Issued by a post office clerk without 
authority and In violation of law, without first recelvlng applications 
and payment therefor, that défendants took such orders in good faith 
from sald clerk In payment of sums justly due them from him as a 
banker, or that their invalidity did not appear from their face. 

[Ed. Note.— For other cases, see Post Office, Dec. Dig. $ 18.*] 

On Demurrer to Amended Answer. 
Félix Frankfurter, for trustées. 
Mayer & Gilbert, for défendants. 

WARD, Circuit Judge. A demurrer to the separate défense, in the 
answer in this case having been sustained (164 Fed. 159), the défend- 
ants served an amended answer containing a separate défense, to which 
the government has again demurred. The new allégations in the 
amended answer are intended to show the inquiry which the défend- 
ants made with référence to Marone's authority, although a banker, 
to issue money orders as a post office clerk, and, further, what means 
the défendants had of ascertaining whether Marone had deposited 
f unds to cover the money orders, and are as f oUows : 

"(14) That in or about the year 1904 the post office Inspectors made in- 
quiry into the business deallngs of the said Marone wlth thèse défendants, 
and made Inquiry into the issuance of the large number of money orders, 
abovè referred to, to thèse défendants, and as early as the year 1904 sald 
post office Inspectors had actual knowledge of the fact that Marone had thèse 
deallngs wlth thèse défendants and pald thèse défendants In money orders 
Issued by him as post office clerk, actlng for the sald Roberts as Brooklyn 
postmaster, and had actual knowledge of the fact that the sald Marone had 
oontlnued hls business as banker, dealer In foreign money, and dealer in 
transportation tickets, and at that time called upon thèse défendants and were 
informed of ail of the facts, but made no objection thereto, and, on the con- 
trary, the said post office inspectors assured the défendants that the transac- 
tions were in every respect right and proper. 

"(15) That subsequently thereto thèse défendants inquired of one of the 
audltors in the Post Office Department of the plaintiff government as to the 
practlee pursued by Marone, and were assured by the said audltor that there 
was no reason why the sald Marone as a banker could not pay thèse defend- 

*For otbei ouei see »ame topic t { numbbb in Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ants by mojnpy orderg Issned by,h)l|n as pos^, office clerk, acting ftjf sald Rot>«1»j 
as sald Brooklyn postmaster. Sald audltor I^ an employiS (ojr clerk) In the 
NeW a?oirk imt office, chargiêd #itli audlting and checking thè âccounts of the 
aald|k>st office, and ail the déterminations ahd actions of said audltor are 
subject to control and revlew by the Audltor of the Post Office Department 
at Wasl^^on, • * » 

"(l'T) * * • That It was Impossible for thèse défendants to teU from 
the faeë'iiï the mohey ordets thémselvés that any one or more of the money 
orders dbUvered to them and pa^fable to them were defectlve In any way; 
that they Were ail issued Over the name of Boberts as Brooklyn postmaster, 
ail lnitla|ed' by the letter "M," ail npon the, officiai money order blanks of the 
United States èovemment, arià were ail slgnéd by the persan authorizèd t» 
slgn and Issue the same ; and no person could by any posslblUty, from an ex- 
amlnation of thèse money orders, dlscover any defect therein upon thelr 
face. » « ♦ 

"(19) Deffflidants further tdlege that the records of the Post Office Depart- 
ment and of the varions branch post offices are not public records, and are not 
subject to public inspection, and that It was not possible at any time durlng 
the perlod In question for thèse défendants to hâve examined In person any 
records, pâperë, applications, oif documents In the office of the Brooklyn post- 
master or In station 102, so as to dlscover whether proper application had 
been flliftd for money orders Issuéd payable to thèse défendants, or whether the 
proper Btiins of money were àéiiosited with the postmaster or the clerk in 
charge of- the branch post office for sald money orders. On the other hand, 
howeve*! the post office inspeCtors did have^àccess to ail of said records, and 
It was thélr duty to Inspect iaid examine the same." 

The çovernment contendS that thèse allégations constitute no dé- 
fense, Mcause, first, montiy ofders not being negotiàble instrumenta 
(United States v. Stock Growers' National Bank [C. C] 30 Fed. 912 ^ 
Fine Arts Society v. Union Bank of London, L. R. Q. B. Div. 705), 
it can show against any holder of then^ that they wêre issued in vio- 
lation of law; second, that, even if they are negotiàble, they are so 
only after haying been transferred by the payée, and that they are sub- 
ject tp âh'jf défense the goveniment bas ip the hantJs of the défend- 
ants, whç* àrê themselves the payées. Section 60 of the negotiàble in- 
struniériè^iàw (I^aws N, y,,1897, p. 738, c. 612) prpyides: 

"Secl'^, What constitutes inegptiatlon. — An Instrument Is negotlated whe» 
it IS trâftsferred from one perron to another ip. such manner as to constitut» 
thé ttàéisferee the holder thërédf. If payable to bearer It is negotlated by 
dellvery ;1 tf payable to order it îs negotlated by the indorsement of the holder 
completed by dellvery." 

I agrée with thèse propositions, and, as the money orders were con- 
cededl^ ;i§ïitied by Marone lin, violation of law, thç ihquiry and the 
cirCtinis^ïiçes set forth in the amended answer constitute no défense- 
to the gçivernment's daim. The allégations Contained in articles 14 and 
16 Show'that the governmettt inspectors and the government auditor 
in the New York post office assured the (i^efendants that Marone, al-, 
though à banker, could liay/fully pay therii with money orders issuedç 
by him; but this must be taken subject to the condition that he de- 
posited funds to cover the money orders as required by law. The al- 
legatiotis in articles 17 arid 19 that the défendants çould not tell from. 
the money orders themsèlves that Marone had not deposited fundsj 
to cover them, and could «ot examine the records in the post office 
toiascertain that fact> even if admitted by the demurrer, seem to nie- 
to make no différence itf the resuit. 

The demurrer is su^taïned. ^ 



BOIREAU V. BHODE ISLAND 00. 1015 

BOIKBATJ r. RHODB ISLAND 00. 

(Carcult Court, D. Rhode Island. AprU 20, 1909.) 

No. 2,807. 

Pmading (§ 64*)— Déclaration— DuPLiciTT. 

The déclaration In an action to recover damages for a personal Injurj 
resultlng from the derallment of a Street car Is not bad for duplicity 
because It allèges in the same count as acts of négligence defects In both 
the car and roadbed; plalntifï being entltled to allège and prove any or 
ail of such defects to establlsh the prlmary proposition that the car wae 
derailed as a resuit of defendant's négligence. 
[Ed. Note. — For other cases, see Pleading, Dec. Dlg. i 64.*] 

At Law. On demurrer to déclaration. 

George H. Malien, for plaintiff. 
J. C. Sweeney, for défendant. 

BROWN, District Judge. The action is for personal injuries calis- 
ed by the derailment of a car. 

The first count of the déclaration charges that the défendant "allow- 
ed its roadbed, rails, ties, tracks, car wheels, brakes, controUers of 
said car to be in a defective, unsafe, out of repair, and dangerous con- 
dition," and that in conséquence of said condition the car was derail- 
ed, causing personal injuries to the complainant. 

The défendant demurs specially for duplicity, in that several dis- 
tinct acts of négligence are set forth in each count. He relies upon 
Là Porte v. Cook, 20 R. I. 261, 38 Atl. 700; Flynn v. International 
Power Co., 24 R. I. 291, 52 Atl. 1089. 

The mère fact that the déclaration in a single count charges négli- 
gence in several particulars does not make it bad for duplicity. It is 
charged, in substance, that the derailment was due to the condition of 
the tracks and to the condition of the controlling appliances of the car. 
This is not duplicity, for it well may be that the condition of the road- 
bed and of the car both contributed to the derailment, and that neither 
by itself would hâve been sufficient. The plaintifï should not be com- 
pelled to assign as the sole cause of the derailment either the defect in 
the car or the defect in the roadbed ; nor is it necessary that the plain- 
tifï should prove négligence in every particular alleged in order to 
maintain the primary proposition that the car was derailed in consé- 
quence of the defendant's négligence. A stricter rule should not be 
applied in civil cases than in cases involving a criminal indictment. 

In the case of Andersen v. United States, 170 U. S. 481, 18 Sup. 
Ct. 689, 42 L. Ed. 1116, the indictment charged murder by shooting 
and by throwing from a vessel into the sea and drowning. The court 
said: 

"In our opinion the indictment was not objectlonable on the ground of 
duplicity or uncertalnty. Granting that death could not occur from shooting 
and drowning at the sanie Identieal instant, yet the charge that It ensued from 
both Involved no repugnancy In the pleading ; for the Indictment charged the 
transaction as continuons, and that two lethal means were employed co-opera- 

*For otlier cases see same toplc & 9 numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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tively by the accused to accomplish his murderous Intent, and whether the 
vital spark had fled before the rlddled body struck the water, or lingered tintll 
extlnguished by the waves, was Immaterlal. If the mate had been ehot 
In the rigglng and fallen tlience Into the sea, an Indlctment alleglng death by 
shooting and drownlng wôuld hâve been sustalnable. The government waa 
not requlred to make the charge In the alternative In separate counts. The 
mate was shot and hls body Immedlately thrown overboard, and there was no 
doubt that. If not then dead, the sea completed what the pistol had begun." 

■ Thet'e îs çited in the opinion Commonwealth v. Butterick, 100 Mass. 
1, 97 Am. Dec. 65, wherein tlie indictment alleged that death was caus- 
ed by wounding and exposure and starving. It was held not to be 
bad for duplicity, and it was ruled that it was sufficient to allège that 
the death ïesulted from ail thèse means, and to prove that it resulted 
from ail or any of them. See, aiso, Washington & Georgetown Rail- 
road Co. v. Hickey, 166 U. S. 531, 17 Sup. Ct. 661, 41 h. Ed. 1101; 
Crain v. United States, 162 U. S. 635-636, 16 Sup. Ct. 953, 40 L. Ed. 
1097. 

The rule applicable to this case is stated in Stephen on Pleading, p. 
363: 

"No matters, however multifarlous, wlll operate to màke a pleading double, 
that tcgethetri cànstltute but one connected proposition or entlre point Thus, 
to an action for assault and Imprlsonment, If the défendant plead that he 
arrested the plalntlfC on suspicion of felony, he may set forth any number of 
drcumstances of suspicion, though each clroimstance may be alone sufflclent 
to Jnstlfy the artest; for allof them taken together do but amount to one 
connected cause of suspicion." 

The rule ajgainst duplicity should not be so applied as to force the 
pleader to make a fallacious division of an entire group of related facts. 
Thus there is no duplicity in alleging that a collision at sea was due to 
excessive speed, the absence of a lookout, improper lights, and violation 
of the rules of navigation. To compel the pleader to assign each of 
thèse as the sole cause of the collision would be logically unsound. 
So, where it is alleged that a défendant was négligent in respect to the 
condition of his machinery or premises, and also in a failure to warn 
an inexperienced workman of the danger? arising from the def ects, it 
is erroneous în my opinion to so apply the rule against duplicity as to 
compel the pleader to assign either the defect in the madiinery, or the 
failure to give warning, as the sole cause of injury. 

Demurrer overruled. 



IN RE buchan's soap corpokatios. 1017 

In re BUCHAN'S SOAP CORPORATION. 

(District Court, S. D. New York. May 4, 1909.) 

No. 10,929. 

1. Bankruptot (§ 363*)— Peoof of Claim— Eioht of Action— Waiveb. 

The flling of proof of clalm In bankruptcy la not a walver o'f a rlght 
of action on the clalm In another court. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 363.*] 

2. Bankbuptot (§ 320*)— Unliquidated Claims— Suit. 

Under Bankr. Act March 2, 1867, c. 176, 14 Stat 517, providlng that un- 
liquidated claims shall he liquldated In such manner as the court shaU 
direct, they may be liquldated by hearlng before the référée, by a plenary 
suit In a court of compétent jurlsdletion, or by permlttlng an action pend- 
Ing In any court to proceed to judgment. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dlg. § 320.*] 

"3. Bankeuptct (§ 319*)— Claims— Liquidation. 

Where an action on an unliquidated clalm Is pendlng tn a state court 
when bankruptcy occurs, and the trustée does not apply for a stay, but 
permits the case to go to judgment, the clalm Is thereby liquldated, and 
the judgment affords proper proof of the amount of the clalm as liqul- 
dated. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 491 ; Dec. Dlg. 
I 319.*] 

4. Abatement and Revival (§ 12*)— Otheb Action Pending— Action in State 

AND FeDEBAI. CoDBTS. 

Slnce an action pendlng in a state court Is no bar to another action on 
the same clalm In a fédéral court, and vice versa, the pendency of a bank- 
ruptcy proceedlng Is not a bar to a proceedlng In a state court for the 
liquidation of a clalm. 

[Ed. Note. — For other cases, see Abatement and Eevival, Dec. Dlg. J 12.*] 
■S. Abatement and Revival (S 17*)— Otheb Action Pending— Pleading. 
The défense of a former action pending must be pleaded in the second ac- 
tion, to be avallable. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent Dlg. §S 
12S-136; Dec. Dlg. § 17.*] 

fl. Bankruptcy (§ 320*)— Claims— Liquidation in State Coubt. 

A bankrupt's trustée cannot abstain from obtainlng a stay of a suit 
pending in a state court on a clalm agalnst a bankrupt, and then, if the 
Judgment is unsatlsfactory, hâve the claim liquldated over agaln by a pro- 
ceedlng in tbe bankruptcy court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 320.*] 

In Bankruptcy. 

Philbin, Beekman & Menken (S. Stanwood Menken and William 
■■C. Armstrong, of counsel), for trustée. 

Frankenthaler & Sapinsky (Joseph Sapinsky and Eli J. Blair, of 
-counsel), for creditor. 

HOLT, District Judge. I am not able to conçut with the conclu- 
sion of the référée in this case. Under the bankrupt act of March 
2, 1867 (14 Stat. 517, c. 176), the filing of the proof of claim was a 
waiver of a right of action on the claim in another court. The prés- 
ent bankrupt act does not contain such a provision, but il provides 

-•For other maes see same topic ft S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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that unliquidated , claims shall be liquidated in such a tnanner as the 
court shall direct/ This may bè dôrie either by dirècting a hearing be- 
fore the refereé ifl diai^e, or by dirècting a plenary suit to be brou^ht 
in any court having jurisdiction, or by permitting an action pending 
in any court to proceed to judgment. When an action on an un- 
liquidated claitn is pending in A state court at the time that bankrupt- 
cy occurs, ahd the receiver or trustée applies for an order to stay pro- 
ceedings in such action, such a,n order is usually niade, in view of 
the greater simplicity and promptness of a proceeding before the 
référée; but if a trustée doès hôt apply for a stay, and permits the 
case to go to judgment, in an action pending in a state court, the claim 
is thereby liquidated, and the judgment affords proper proof of the 
amount of the claiiii as liquidated. 

I do not think that the doctrine that an action pending in a court 
is a bar to a subséquent action on the same claim in the same court 
hfts any application. In the first. place, an action pending in a state 
court is no bar to another action on the same claim in the United 
States court, and vice versa. In the second place, if the case is pend- 
itig in the same court, the défense of a former action pending must 
beduly pleaded in the second action. The défendant in such second 
action cannot lèt the case go to judgment, and then, if the judgment 
4oes not suit him, claim th?it |he péndency of the former action is a 
bar. So a trustée in bankruptcy cannot abstain from obtaining a stay 
of a suit pending in a state court, and then, if the judgment recov- 
eféd is unsatisfactory to him, daim the right to hâve the claim liquidat- 
ed over again by a. proceeding in the bankruptcy court. Moreover, in 
this case the actiop.was brougbt, in the state court before the défend- 
ant went into banicruptcy, so that, if this doctrine had any applica- 
tion, the stat^; GOtirt suit wduld bar the proceeding to reliquidate in 
bankruptcy ; but the entire doctrine bas no application to such cases, 
in my opinion./' If the trustée is dissatisfied with the amount of the 
judgment, his remedy is to apply in the state court to open the default. 

If no such application is made, or if such an application is made 
àhd deniedbythè state court, I think that the proof of claim on the 
jîtjdgnient shbuld stând, and the other two proof s of claim should be 
withdrawn from the referee's files. 



IN EE WHBLPLET. 1019 

In re WHJCLPLBÏ. 

(District Ôoort, D. New Hampshirè. May 8, 1909.) 

No. 1,322. 

1. Bankexjptct (§ 143*) — ^Assets— ijrB Insubanck Policies. 

Partly pald up Ufe Insurance poUcIes, wlth the usual contlngendes and 
provisions as to changing the beneficlaries and as to surrendering poliçiea 
and recelving the benefits thereof, are asseta of the insured's estate In 
bankruptcy to whlch credltore are entltled. 

[Ed. Note. — For other cases, see Bankruptcy, Cent DIg. { 201; Dec. 
Dig. § I4a«] 

2. Bankbuptcy (§ 396*) — Exemptions— Lite Instjeanoe. 

Pub. St N. H. 1901, c. 171, §§ 1, 2, provlde that a Ufe Insurance 
polley for the beneflt of a marrled woman shall Inure to her beneflt, or In 
case of her death to her chlldren, if any, agalnst the claims of creditors 
or représentatives of the person eflfecting it, and, if effected for a third 
person or his représentatives, the benefleiary shall be entltled agalnst the 
claims of the creditors or représentatives of the party efCectIng it Held, 
tbat Insurance policies on the life of a bankrupt whlch would otherwlse 
constitute assets for the beneflt of his creditors are by suCh sections ex- 
empt from any clalm by the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. g 396.*] 

Arthur L. Whelpley, pro se. 
Irving E. Forbes, for trustée. 

ALDRICH, District Judge. In the Massachusetts district partly 
:paid up life insurance policies, with the usual contingencies and provi- 
sions as to changing the beneficiaries and as to surrendering policies 
and receiving the benefits thereof, are treated as an asset of a bankrupt 
-estate to which the creditors are entitled. In re Hayden (No. 13,477) 
was so decided by the référée upon the ground that it was something' 
somewhat analogous to liquor licenses and stock exchange seats. The 
order of the référée was affirmed by Judge Dodge without opinion. In 
re Whitney (No. 13, 834) was similarly decided by the référée, and the 
order was likewise affirmed by the District Court without an opinion. 
The case was taken to the Court of Appeals for review, where the de- 
cree of the District Court was affirmed upon consent.' 

I am inclined to hold that indépendant of state statutes an insurance 
policy like the one in question is an asset which the trustée is entitled to 
hold for the benefit of creditors. The policy in question, however, is 
apparently within the New Hampshirè statutory exemptions (Pub. St. 
N. H. 1901, c. 171, §§ 1, 3), and I think it is controlled by the state 
Jaw, and therefore not to be held by the trustée in bankruptcy for the 
benefit of the creditors. See Remington on Bankruptcy, § 1003, and 
cases cited in the notes. 

'•For other eues lee same topic & S numbkb lu Dec. & Am. Dlgg. 1907 to date, & Rep'r Indexée 
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MEMORANDUM DECISIONS. 



In re BACK BAT AUTOMOBILE 00. (Circuit Court of Appeals, First 
Circuit October 15, 1908.) No. 786. Appeal from the District Court of th» 
United States for the District of Massachusetts. Henry W. Beal, for peti- 
tloner. Arthur Lord, for respondent Before COLT, PUTNAM, and LOW- 
HLL, Circuit Judges. 

PEB CURIAM. Counsel for both parties consenting, It Is brdered that thia 
pétition be dlsmlssed, wlthout costs for elther party. See 158 Fed. 679. 



CAROLINA TRUST OO. V. WATSON et al. (arcuit Court of Appeala, 
Fourth Circuit March 12, 1909.) No. 832. Pétition for Révision of Pro- 
eeedings of the District Court oî the United States for the Bastern District 
of North Carolina, at Ralelgh, în Bankruptcy. Robert O, Strong, for petition- 
er. John W. Hinsdale, for respondents. 

PBE CURIAM. Pétition for revlew wlthdrawn by consent Pétition and 
order of court filed. See 162 Fed. 42. 



GAY et al. V. HUDSON RIVER ELECTRIC POWER CO. et al. (two casesj. 
(Circuit Court of Appeals, Second Circuit May 21, 1909.) No. 293. Appeal 
from thë Circuit Court of the United States for the Norttiern District of New 
York, William Dewey Loucks (Nash Rockwood, of counsel), for appellants. 
Charles H. Hotchkiss, for Knlckerbocker Trust Co. A. W. Putnam, for Mor- 
ton Trust Co. Glenn M. Congdon, for bondholders' commlttee: O. D. Young, 
for Bodtoh bondholders' committee. C J. Hermance, for New York bondhold- 
ers' committee. Abram J. Rose, for receivers. J. A. Van Voast, for Schenec- 
tady Trust Co. Before LACOMBB, OOXE, and NOYES, Circuit Judges. See, 
also, 166 Fed. 771, 

PEBCUBIAM. A majorlty of the court (Judge NOYES dlssentlng) are^ 
satisfied that in view of the clfclimstance that, before appeal was taken, the 
mouey was pald over by receivers to the Trust Company of America, and a 
considérable amount of such money turned over to bondholders, the questions 
argued upon sald appeal need not be now consldered. We ail cpncur, how- 
ever, In the opinion that notice and opportunity to be heard should be given 
to ail parties interested and who hâve intervened before making such orders, 
and that a reasonable tlme to appeal therefrtfin should be allowed to elapse 
before carrying them ont. Suggestion was made upon the argument that 
some of the mortgage trustées weïe willing, If receivers would def ault la pay- 
ment of ilnterest, so that foreclosure sults might be brqught In the Circuit 
Court and receiverShtp extended under thelr several mortgàges, to delay the 
prosecution of such suits to foreclosure and sale untll in the opinion of that 
court a reasonable tlme shall hâve elapsed to perfect a proper and satlsfactory 
reorganlzation of the varlous interests In .thèse propertles. If such suggestion^ 
should be renewed in the Circuit Court, which is the proper tribunal for It» 
considération, it would seem to afCord opportunity for a falr and équitable- 
disposition of the complicated situation which now ezlsts. 
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HAARMAN-DH LAIRB-SCHAEFÉR CO. t. VAN DYK & 00. (Circuit 
Court qf AppealB, Second Circuit May 25, 1909.) No. 269. Appeal from 
the Circuit Court of the United States for the Southern District of New 
York. Cteorge H. Bruce, for appellant. Arttiur von Briesen and Hans von 
Brlesen, for appellee. Before LACOMBE, COXE, and WABD, Circuit Judges. 

PBE CUBIAM. Decree (165 Fed. 934) afflrmed, wlth costs. 



HAEDEH T. WHEBLESS. (Circuit Court of Appeals, Fourth Circuit. 
June 20, 1908.) No. 831. Appeal from the District Court of the United States 
for the Eastem District of North Carolina, at Ralelgh, In Bankruptcy. 
James H. Pou and T. T. Thome, for appellant. Jacob Battle, for appellee. 

PER CURIAM. Dlsmlssed, under rule 20 (150 Fed. xxxl, 79 0. 0. A. xxxl) ; 
costs to be pald by appellant Stipulation of attomeys filed. See 161 Fed. 
584. 



H0G6 V. HALSBY ELECTRIC GBNERATOR CO. («rcult Court of Ap- 
peals, Third Circuit March 22, 1909.) No. 31. Pétition for Révision of 
Proceedings of the District Court of the United States for the District of New 
Jersey. Adrlan Rlker, for petltioner. Robert H. McCarter, for respondent. 

PER CURIAM. Stipulation of counsel to dlsmiss pétition without costs to 
either party. See 163 Fed. 118. 



KINNBY et al. v. HANLEY et al. (Circuit Court of Appeals, Nlnth Circuit. 
May 3, 1909.) No. 1,644. Appeal from the arcult Court of the United States 
for the Bastern Division of the Bastern District of Washington. 0. C. Moore 
and W. T. StoU, for appellants. Myron A. Folsom, for appellees. Before 
GILBERT, ROSS, and MORROW, Circuit Judges. 

PER CURIAM. The complalnants brought this suit as survlving heirs of 
W. A. Klnney, deceased, to establlsh an alleged trust In respect to an undivided 
one-eighth Interest in a certain mine, called the "Skookum," and its proceeds ; 
the complalnants claimlng to be entitled to one-half of the interest held by 
Hanley In that mine and to one-half of the proceeds recelved by hhn there- 
from. The suit was not brought untll about 16 years after Klnney's death 
and more than 6 years after Hanley acqulred the interest lu the Skookum 
clalm. The case was submitted to the court below upon certain documentary 
évidence and the testlmony of witnesses on behalf of the complalnants and 
défendant taken in open court before the trial judge who found the proof 
Insufflcient In bis opinion to Justify a decree for the complalnants. Counsel 
for the appellants concède that the case turns upon the credibillty of con- 
fllctlng testlmony and the welght of the évidence. A careful considération 
of the record satlsfles us that we would not be justlfled in reversing the judg- 
ment of the court below, especially in view of the staleness of the demand. 
The judgment Is afflrmed. « 



MORSE v. UNITED STATES. (Circuit Court of Appeals, Second Circuit 
April 19, 1909.) In Error to the Circuit Court of the United States for the 
Southern District of New York. See, also, 161 Fed. 429; 164 Fed. 1023; 
168 Fed. 49. Henry L.. Stimson, for the motion. Martin W. Llttleton, op- 
posed. Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PE!R CURIAM. The motion of the district attomey to set the appeal now 
for argument at the May session, and, in case of opposition to such disposi- 
tion to vacate the stay, Is denled. If plalntlfif in error wishes to apply for a 
hearlng on any day prlor to June 30th, we wlll hear such application on May 
lOth, and then flx a day for such hearlng. 
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, NORFOLK &. W, By. CO. v. SALMQNS, (Circuit Court of Â^als, Fourth 
Circuit August 4, 1908.) No. ètë. ïp Brror to the drcu^ljOourt of the 
United States for tbe Southern pistrictof West Virginia. Jpb|i:,fi. Ôolt, for 
plalntlff in error. Marcum & Marcum, for défendant In errpr., , 

PB5R CDRIAM. Wrlt of error dlsoûissed, under rule 20 (ISOiFed. xxxl ; 79 
O. C. A. xxxi) ; co^tB to be pald by plaintlfC in error. StipulatlqP) of attorneys 
flled. See 162 Fe4 722. 



RIVER SPINNINja CO. v. ATLANT^IO MILLS. (Circuit Court of Appeals, 
First Circuit, ^^nuary 13, 1909.) No. Tît). In Error to the Circqit Court of 
the United Staies ^^r ftie District of Rhode Island. Walter F, Angell, Frank 
H. Swan, and BJ^Jî'^ards & Angell, for plalntHE in error. Ratbl>one Gardner 
and âardnejr, pirce'& Thornley, for défendant In error. 

iPER CURIAlit, Cas^ dlsmissed wlthout costs. Settled by parties. See 
155 Fed. 466. 



In re ROBBB'ÇS?. (Circuit Court ofi Appeals, Second Circuit. Aprll 13, 
1909.) No. 247* JPétltion to Revlew Order of the District Court of the 
United States ifOTjp© Southern District of New York. L. & A> U. Zlnke (L. 
Zlnke, of counçoljifor potitioner. Before LACOMBB, WAJEîO, and NOYES, 
Circuit Judgea':, , , 

PBB CURIAM. The state suit is brought agalnst the receiver and hls 
clerk personally. The question raised hère has already been dedded by thls 
court in Re Kalb & Berger Manfg. Oo., 165 Fed. 895. The order of the bank- 
rupt court, restrainlng the prosecution of suit in the state court, is reversed. 



RUPRIXTHT V. DELACAMP et al. (Circuit CJourt of Appeals, Second 
Circuit. May 19, 1909.) No. 271. Appeal from the District Court of the 
United States for the Southern District of New York. Robinson, Blddle & 
Benedlct (B. G. Benedict, of counsel), for appellants. Convérs & Kirlin (J. 
Parker Klrlln, of counsel), for appellee. Before LACOMBB, COXB, and 
NOYES, Circuit Judges. 

PBR CURIAM. Decree (165 Fed. 881) afflrmed, on the opinion of the Dis- 
trict Court 



SANDERS, CoUector, v. RUMSEY et al. ^01rcult Court of Appeals, Sec- 
ond Circuit May 19, 1909.) No. 291. In Error to the arcult Court of the 
United States for the Western District of New York. John Lord O'Brien, 
U. S. Atty., for plalntlfl in error. Wllcox & Bull (Ansley Wllcoï, of counsel), 
for défendants In error, Before LACOMBB, COXB, and NOYES, Circuit 
Judges. 

PBR CURIAM. FoUowlng Eidman v. Tilghman, 136 Fed. 141, 69 C. C. A. 
139, and Kinney v. Conant (C. C. A.) 166 Fed. 720, judgment is afflrmed. Sub- 
mltted wlthout argument 



TRAVIS et al. v. METROPOLITAN TRUST CO. OF NEW YORK. (Circuit 
Court of Appeals, Fotirth Circuit December 2, 1908.) No. 846. Appeal from 
the Circuit Court of the United States for the Bastern District ofNorth Caro- 
Una, at Balelgh. Day, Bell & Ailen, for appellants. F. BL Busbee, for 
appellee. 

PBR CURIAM. Appeal dismlssed, record not havlng been printed as re- 
quired by rule 23 (150 Fed. xxxU; 79 O. O. A. xxxll). Decreô flled. See 162 
Fed. 170. 
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LEHMAN V. UNITED STATES INDUSTRIAL ALOOHOIi CO. (Circuit 
Court, S. D. New Tork. March 26, 1909.) On Motion for Production of Books. 
Leyentrltt, Cook & Nathan, for plaintlff. Alexander & Green, for défendant 

NOYES, Circuit Judge. In case tlie défendant forthwith file a formai 
stipulation Btating that it was, on and prlor to April 1, 1908, the owner of 
the entire capital stock of the Alcohol Utilities Company, thls motion, in 
BO far as It relates to that subject, wlll be denied. In case the défendant does 
not forthwith file such stipulation, an order may be entered directing it to 
produce before trial, and at such time as may be flxed in the order, and 
place in the custody of the clerk of thls court for inspection by the plaintlff 
or her attorney under the direction of the clerk, its books or records showing 
Its ownership of shares of said Alcohol Utilities Company. And In case the 
défendant forthwith files a slmilar stipulation, statlng that sald Alcohol 
Utilities Company was organlzed and has been conducted as a department of 
Its business, thls motion, in so far as it relates to that subject, wlll be de- 
nied. In case the défendant does not forthwith file such stipulation, an order 
Blmilar to that already stated may be entered directing the défendant to 
produce the foUowing books: (1) Its books of account, showing any pay- 
ments by way of stock subscriptions to said Alcohol Utilities Company ; (2) 
Its books of account, showing any indebtedness of sald Alcohol Utilities Com- 
pany assumed or pald since the organizatlon of that company; (3) its books 
of account, showing ail moneys coUected or recelved for the account of the 
Alcohol Utilities Company; (4) its books, showing ail receipts by way of 
dlvidends f rom the Alcohol Utilities Company ; (5) Its books of records, show- 
ing the names of ail its employés. In ail other respects the motion for the 
production of books is denied. 



NEW JEESBY PATENT CO. et al. v. WALKEB. (Circuit Court, E. D. 
Pennsylvanla. May 17, 1909.) No. 255. Second Motion for Prellminary In- 
junctlon. For opinion on flrst motion, see 169 Fed. 146. Charles N. Butler, 
for complainants. Duke Walker, pro se. 

McPHERSON, District Judge. As it seems to me, the new affidavlts of- 
fered by the complainants do not satisfactorily establish the charge that the 
défendant has bought or threatens to buy phonographs or records from any 
Ucensed dealer, and the situation presented upon thls second motion for a 
prellminary Injunctlon is therefore the same as when the original motion 
was denied. The prellminary injunctlon now asked for is refused. 
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